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Antitrust 2005S, Shelanski

· General RoR INQUIRY = (Chicago Bd. of Trade)

· BALANCE pro-competitive and anti-competitive effects

· Consider facts peculiar to this business; actual and probable effects of restraint (include effects of competitors — perhaps it makes it easier for competitors to go to mkt); history of the restraint; purpose of restraint; scope of the restraint; convenience to suppliers and consumers (as in BMI); creation of new product (Topco; BMI)

· STATUTES

· Sherman Act § 1:

· RULE:

· Illegal to make AGR’T (“contract, combination, or conspiracy”)

· in RESTRAINT of trade (really, unlawful restraint)

· Horizontal restraints (incl price fix, info sharing, refusal to deal, etc)

· Vertical restraints — resale restraints (price restraint, non-price restraint — sole outlet/terr & cust limits)

· Sherman Act § 2:

· RULE:

· Prohibits monopolization, attempt to monopolize, and conspiracy to monopolize

· Monopolization

· Clayton Act § 3:

· RULE:

· Illegal for person to make a K for lease or sale of *GOODS* CONDITIONED UPON customer not dealing in competitors’ goods

· WHERE effect may be to SUBSTANTIALLY LESSEN COMPETITION

· Vertical restraints — vertical foreclosure (exclusive dealing [req’ts K])

· Vertical restraints — tying (also Sherman Act § 1)

· Clayton Act § 7:

· RULE:

· Can’t acquire another’s stock or assets where acq is R’BLY LIKELY to SUBSTANTIALLY LESSEN competition, or TEND to create a monop

· Mergers (also Sherman Act § 1)

Rules Summary

Horizontal Restraint

I HORIZONTAL RESTRAINT GEN’Y

A Sherman Act § 1 violation w/ ELTS:

1 AGR’T (“contract, combination, or conspiracy”)

2 AND an UNLAWFUL RESTRAINT of trade 

B EXAM APPROACH:

1 Was there an agr’t?

a If so, was there a restraint?

b If so, was the restraint:

i Naked w/ no pro-compet justification?  Then per se illegal

1 Includes min/max price fix, territorial apportionment, output limits, etc

ii Naked w/ pro-compet justification?  Then quick-look (see inquiry below)

iii Not naked?  Then RoR

c Recall NO MKT POWER req’t for § 1 liability

II HORIZONTAL RESTRAINT — SHARING INFO

A Statute = Sherman Act § 1

B Always gets RoR

C EXAM APPROACH:

1 Is there some way the info sharing could be harmful?

a Not clear, but MKT POWER may be a req’t to find info sharing harmful

2 Are there add’l factors beyond info exchange that lend cred to that theory?

a Exs: (See Am Column & Lumber; Maple Flooring)

i Disclosure of PRESENT or FUTURE prices as opposed to past into

ii ENFORCEMENT, MONITORING, or other COERCIVE mechanisms

iii Where data isn’t avail to NONMEMBERS or gen’l public for r’ble fee

iv Where mkt STRUCTURE is highly concentrated or tends toward collusion.  (Container Corp.)

3 Actual effect of the info sharing.  (See Container Corp.)

III HORIZONTAL RESTRAINT — REFUSAL TO DEAL

A Statute = Sherman Act § 1

B EXAM APPROACH

1 Boycott under CO-OP BUYING ARRANGEMENTS is per se illegal w/ ELTS: (Northwest Stationers)

a Boycotters possess MKT POWER

b OR boycotters have access to some elt that is ESSENTIAL for competition

2 Otherwise, RoR

a RoR FACTORS:

i If boycott simply suggested, less likely illegal.  If monitored and enforced, more likely illegal

ii More commerce involved, more likely illegal

IV HORIZONTAL RESTRAINT — INFLUENCING GVT

A Statutes = Sherman Act § 1

B PETITIONING IMMUNITY RULE = no liability for combination to undertake OBJECTIVELY R’BLE action to persuade legislature or executive to take an action that could create a restraint or monopoly.  (Noerr / RRs conduct campaign to impose legal restrictions on truckers)

C EXCEPTION = using guise of attempting to influence gvt as SHAM for interfering w/ competitors’ business relationships might be actionable.  STD = whether effort is OBJECTIVELY R’BLE, regardless of INTENT.  (Noerr)

1 REQT for SHAM = for something to be a sham, the anticompetitive weapon must be the PROCESS, rather than the RESULT.  (Omni Outdoor / billboard co lobbies local gvt to enact zoning ords restricting billboard to freeze out competitor)

Vertical Restraint

I VERTICAL RESTRAINT — RESALE RESTRAINT

A Statute = TODO

B EXAM APPROACH:

1 Agr’t or unilateral action?

a If unilateral, even on price, then okay (but ct may be willing to define agr’t / combination broadly).  (Colgate case)

b If agr’t, agr’t on MIN PRICE?

i Then per se illegal BUT NEED PROOF of agr’t AND agr’t on PARTICULAR PRICE (see RULE on min price restraints, below).  (Sharp case)

c Else vert agr’t on non-price restraint: RoR.  (Sylvania case)

i This includes SOLE OUTLET / TERR & CUST LIMITATIONS

ii But see below for vertical foreclosure (req’ts K)

II VERTICAL RESTRAINT — VERTICAL FORECLOSURE (i.e., REQ’TS K)

A Statute s= Clayton Act § 3; Sherman Act § 1; Sherman Act § 2

B EXAM APPROACH:  (Clayton Act § 3; Standard Oil Co. / Standard Stations case + Tampa Electric case)

1 Ultimate question is whether the agr’t may SUBSTANTIALLY LESSEN competition under Clayton Act § 3

2 Line of commerce must be determined

3 Area of effective competition in the relevant line of commerce must be determined

4 Must find it likely that performance of the K will FORECLOSE competition in a SUBSTANTIAL SHARE of the relevant line of commerce.  (~7% of mkt was substantial in Standard Oil case)

5 If you get this far, now you do the RoR inquiry

C RoR inquiry

1 Take into account:  (Barry Wright case / snubbers for nuke plants)

a Extent of foreclosure

b Buyer’s & seller’s LEGITIMATE business justifications.  

c Other things that caused problems for competitor trying to enter mkt — perhaps they had R&D problems

d Duration of exclusive dealing K

e Amt of mkt power parties have

2 There will very rarely be liability for vertical exclusive deals.  Ct will focus heavily on benefits to buyer

III VERTICAL RESTRAINT — TYING

A Statutes = Clayton Act § 3; Sherman Act § 1; Sherman Act § 2

B EXAM APPROACH:

1 Look for PER SE illegality

2 If none, then do RoR

C PER SE illegality if ELTS:  (Jefferson Parish Hosp / hospital has exclusive dealing arrangement w/ anesth provider; Microsoft)

1 Tying and tied product are TWO SEPARATE PRODS

2 AND defendant has substantial mkt power in TYING prod mkt (gen’y > 30%)

3 AND tying arrangement forecloses a SUBSTANTIAL volume of commerce in the tied product

4 AND defendant FORCES a SUBSTANTIAL number of consumers to purchase the tied prod from it, where they WOULD otherwise have bought the tied prod on the open mkt [COERCION]

a Where consumer WOULDN’T have bought the tied prod at all, no harm

b In other words, there must be harm to COMPETITION in the tied product, not simply harm to consumers who now have to pay higher price

5 AND no legit pro-competitive justification (see DEFENSES below)

D DEFENSES

1 GOODWILL / PRO-COMPET defense

a Argue that selling the prods together ensures they will function properly, thus increasing consumer goodwill and helping a NASCENT industry.  (Jerrold case / community TV antennas)

i This excuse more likely to be accepted where protecting goodwill is very important — e.g., franchise, where poor quality product could damage the brand

2 EFFICIENCIES / LOWER PRICES defense

a Ex: it’s probably cheaper for a car mfr to include wheels on the car than to deliver the car to the dealer w/o wheels

3 You can also characterize these defenses as arguing that the two items should be treated as one single product (esp in the car + wheels example)

Monopolization

I MONOPOLIZATION

A Statute = Sherman Act § 2

B EXAM APPROACH:

1 Monopoly offense ELTS:  (Grinnell case)

a POSSESSION of monop power in relevant mkt [I think MKT POWER will suffice]

b AND WILLFUL ACQUISITION OR MAINTENANCE of that power through mechanism other than SUPERIOR PRODUCT, BUSINESS ACUMEN, or ECONOMICALLY NATURAL PROCESS [EXCLUSIONARY ACT]

C POSSESSION of monop power

1 Per Alcoa case, 64% mkt share likely not a monop

D EXCLUSIONARY ACT:  (Microsoft case)

1 EXAM APPROACH:

a P must prove act has an ANTICOMPETITIVE EFFECT.  It must harm competitive PROCESS, not just one or more competitors.  This includes acts that tend to discourage mkt ENTRY

i (Note that under this std, Klor’s boycott case wouldn’t run afoul of § 2, b/c Broadway-Hale’s boycott harmed only ONE COMPETITOR, not the competitive process)

ii Exs of anticompetitive acts:

1 Buying up raw materials (esp those you don’t need)

2 Enforcing agr’ts w/ your suppliers for them not to sell to your competitors (this would probably run afoul of § 1 too)

3 Tying

4 Forcing people to join you or sell out to you to prevent them from competing w/ you

5 Requiring long-term leases.  (United Shoe)  (But selling machines w/ long life span might just as easily discourage mkt entry)

6 Foreclosing 2dary mkt by leasing, not selling.  (United Shoe)  (But only exclusionary if used machines are acceptable substitutes for new ones)

7 According to Alcoa, embracing every new business opp that comes up; maintaining excess capacity to discourage others from entering mkt.  But these probably wouldn’t be viewed as exclusionary acts today

b If P establishes anticompet effect, D may offer PROCOMPETITIVE JUSTIFICATION

i Exs: simple product improvement (IBM integrating memory into its CPU’s); meeting consumer demand

c Then P must demonstrate that anticompet harm OUTWEIGHS prcompet justification

II MONOPOLIZATION — REFUSING TO DEAL

A Statute = Sherman Act § 2

1 This would be an ATTEMPT to monopolize, or an exclusionary act

B GEN’Y NO DUTY TO DEAL W/ COMPETITORS on your own

C EXCEPTION to no-duty rule w/ ELTS:  (Aspen case)

1 No valid business justification for refusal to deal AND act was economically harmful in the short run even to D

2 AND refusal is not merely a refusal to deal, but rather a refusal to CONTINUE dealing 

3 AND acts were part of ongoing scheme to establish a monop on the mkt

4 Note that this is basically limited only to the facts of the Aspen case — so presumption that refusal to deal is legit is practically IRREBUTTABLE

III MONOPOLIZATION — PREDATORY PRICING

A Statute = Sherman Act § 2

1 This would be an ATTEMPT to monopolize, or an exclusionary act

B RULE = predatory pricing is PER SE ILLEGAL

1 But proving pred pricing is very difficult

C Prove pred pricing w/ ELTS:  (Brown & Williamson generic cigarettes case)

1 Pricing below some measure of cost (marginal cost or average)

2 AND D has a DANGEROUS PROBABILITY of RECOUPING its losses from below-cost prices (e.g., by raising prices after other firms driven out of business)

D NOTE that more gen’y there is no liability for mere ATTEMPT to monopolize w/o a dangerous probability of success

Mergers

I MERGERS — HORIZONTAL

A Statutes = Clayton Act § 7; Sherman Act § 1 (less important)

B EXAM APPROACH:

1 Mkt def (prod & geo) and calculation of mkt share

2 Assess whether level of mkt concentration plus other factors leads to R’BLE LIKELIHOOD of SUBSTANTIAL LESSENING of competition

a If gvt makes showing here, BURDEN SHIFTS to defendant for the last three steps

3 Assess offsetting pro-competitive mkt responses (e.g., new competitors entering the mkt)

4 Assess efficiency gains that couldn’t r’bly be achieved w/o the merger

5 Determine whether failing firm defense applies — but for merger, would either firm likely fail?

a Defendant can also show other facts that suggest merger won’t result in price increases.  (Butterworth hospital case)

b Ex: studies showing similar mergers have not resulted in price increases; defendants’ status as non-profit orgs; even identity and motivations of bd members (in Butterworth hospital case)

II MERGERS — VERTICAL

A Statute = Clayton Act § 7

B EXAM APPROACH:

1 Oppose vertical merger where it:

a Will erect BARRIERS to entry

i Exs: where vertically integrated firm will foreclose competition from other suppliers; where vertical integration will force other firms to enter mkt at two levels (ex: if Xerox bought up all copier repair shops in the country, new mfr of copiers would have to provide repair svcs too)

2 Will serve as a vehicle for PROMOTING COLLUSION

3 Will serve as a vehicle for REGULATORY EVASION (by spreading profits across vertical entities)

4 May consider POTENTIAL compet too, as in conglom mergers

III MERGERS — CONGLOMERATE

A Statute = Clayton Act § 7

B EXAM APPROACH:

1 Evaluate likelihood of COMPETITIVE ENTRY into the new mkt by either firm in absence of the merger — that is, look for potential entrants into the mkt dissuaded by the merger

2 Evaluate likelihood that merger will erect BARRIERS TO ENTRY

3 If there’s a likelihood of either, gvt may challenge

IV MERGERS — INNOVATION MKTS

A See below: five steps, criticism, and response

V MERGERS — INT’L

A EU

1 TEST = would merger SIGNIFICANTLY IMPEDE EFFECTIVE COMPETITION?

a Mkt dominance is just one factor to consider

b So EU can block merger that will create a BIG, but not the biggest, competitor

i Goal is to combat NONCOLLUSIVE OLIGOPOLIES

ii Ex: 2d and 3d competitors merge w/o becoming biggest

1 Previously, wouldn’t have been blocked b/c dominance usu couldn’t be established below 40% of mkt

B Korea

1 STD = prohibit mergers that SUBSTANTIALLY RESTRICT competition in the relevant mkt

a Doesn’t matter whether horiz, vert, or conglom

2 TEST = PRESUME merger substantially restricts compet w/ ELTS:

a Combined firm has LARGEST share in the mkt AND difference betw combined firm and next-largest competitor is >= 25% of the mkt

b OR

c Small and medium-sized have >= 2/3 of mkt share AND acq’d firm has >= 5% mkt share

3 Geo mkt is defined as entirety of Korea, unless supply of product is ltd to a certain area

4 Cts also consider FACTORS: likelihood of MKT ENTRY by other competitors (incl barriers to entry); EFFICIENCY gains

Horizontal Restraint Gen’y
I Gen’y

A Horiz agr’t = agr’t among COMPETITORS

B Oft-given justifications for cartels

1 Preventing cutthroat competition; preserving needed capacity; reducing uncertainty; financing desirable activities; countervailing power (e.g., of customers or suppliers)

II Sherman Act § 1

A Outlaws “[e]very contract, combination . . ., or conspiracy, in restraint of trade”

1 But not every restraint is really illegal: lawyers forming a firm, for instance 

B ELTS for violation:

1 AGR’T (“contract, combination, or conspiracy”)

2 AND an UNLAWFUL RESTRAINT of trade 

C EXAM APPROACH:

1 Was there an agr’t?

a If so, was there a restraint?

b If so, was the restraint:

i Naked w/ no pro-compet justification?  Then per se illegal

ii Naked w/ pro-compet justification?  Then quick-look (see inquiry below)

iii Not naked?  Then RoR

c Recall NO MKT POWER req’t for § 1 liability

III UNLAWFUL RESTRAINT

A THREE TYPES of restraints:

1 Per se illegal; quick-look; RoR

a A “naked” restraint is one that explicitly goes to price or output

B Per se illegal

1 Naked restraints w/ no pro-compet justification

a This includes agr’t setting:

i Min price.  (Trenton Potteries; Socony-Vacuum)

1 That prices are themselves r’ble is irrelevant.  (Trenton Potteries)

2 And agr’t need not set a specific price to be illegal.  (Socony)

ii Max price.  (Maricopa / docs setting max price)

1 Why restrains compet?  Tends to provide same econ reward to all, regardless of skill, etc; may discourage entry into mkt, experimentation; max price tends to become MIN price

iii Output limitations

iv Geographic apportionment of mkt.  (Topco)

1 BUT consider whether product could exist at all w/o the agr’t

v Ban on price competition (i.e., gag rule).  (Engineers)

vi And gen’y, any agr’t that will almost always RESTRAIN OUTPUT or INCREASE PRICES.  (BMI)

b Some justifications that ARE NOT legit PRO-COMPET (i.e., this won’t get you into quick-look):

i Prevent SOCIAL HARM — e.g., bldgs falling down.  (Engineers / prof socy prohibits discussing price w/ customers)

ii Prevent ruinous competition

iii Increasing efficiency in production of existing product

c Some legit PRO-COMPET justifications (i.e., this will get you into quick-look):

i CREATING A NEW PRODUCT or INCREASING PRODUCTION of an existing product.  (BMI / music licensing case)

ii Ethical concerns for professions.  (Cal Dental)

d NO MKT POWER necy to be guilty; i.e., agr’t need not be EFFECTIVE to be illegal.  (Socony n.59) 

C Quick-look restraints

1 Naked restraints w/ a pro-compet justification (see above for pro-compet v. non-pro-compet justifications)

2 Then INQUIRE: on their face, do the restraints seem necy to advance competition?  If doesn’t seem necy to advance compet, then illegal.  If does seem necy to advance competition, then move to full Rule of Reason analysis

3 Exs:

a NCAA (naked b/c output restraint, price restraint; pro-compet justification = necy to create college football; on their face necy?  no)

b Chicago Bd of Trade (direct restraint on price and when you can sell)

c BMI might go here too

d Cal Dental Breyer opinion (this is a facially naked restraint)

D RoR restraints

1 Restraint, but not a naked restraint

2 Then INQUIRE: as applied, does the restraint unduly restrain trade?

3 Exs:

a Cal Dental majority (not naked b/c not output / price restraint)

IV AGR’T

A Three types of behavior:

1 Express agr’t (which may be inferred from parallel action)

2 Interdependent (ex: in oligopoly firm may anticipate others’ price-cutting to match its own, so it doesn’t bother)

3 Independent

B Only EXPRESS AGR’T can be punished.  Even CONSCIOUSLY PARALLEL behavior cannot be punished

1 For determining existence of agr’t, consider this: is there something you can point to that you could ask the cts to enjoin?  Ex: should ct enjoin mere price-matching among competitors?  No.  Should ct enjoin policy of only selling to theaters that charge a certain price?  Maybe.  For American Tobacco case, ct could tell cos to stop signaling their price changes to each other, to stop sharing distrib network, etc

C EXPRESS AGR’T

1 No direct ev necy; circum ev can suffice

2 Agr’t may be INFERRED from parallel action.  (Interstate Circuit / movie theaters in Tex)

a HOWEVER, there may be a legit explanation for firms’ INDEPENDENT parallel action.  (Theatre Enters / film distribs won’t sell first-runs to suburban theater)

b YET where it’s so unlikely that firms would have independently acted so closely in parallel, ct will likely find TACIT COLLUSION.  (Interstate Circuit; American Tobacco / exact price correlation in tobacco industry)

3 Circulating list of disfavored vendors may suffice to prove agr’t not to buy from those vendors

4 No simultaneous agr’t necy.  INDEPENDENT ADHERENCE to plan after being INVITED to act in certain way is sufficient to establish an agr’t

V Cases:

A Trans-Missouri (U.S. 1897):

1 Sherman Act outlaws all restraints of trade, regardless of r’bleness

B Addyston (6th Cir. 1898):

1 Only ag’rt w/ main (i.e., not ancillary) purpose of restraining trade is illegal

C Standard Oil (U.S. 1911):

1 Introduces RoR — Sherman Act only outlaws UNR’BLE restraints of trade

D Chicago Bd. of Trade (U.S. 1918): bd of trade limits after-hours trading

1 Adds some content to RoR.  Restraint of trade may be r’ble if it is part of a scheme that promotes competition

E Trenton Potteries (U.S. 1927):

1 Price-fixing agr’t is PER SE illegal if it is effective.  That prices actually fixed are r’ble is irrelevant

F Socony-Vacuum Oil Co. (U.S. 1940): oil cos agree to buy up excess gas and warehouse it

1 No mkt power necy for violation; i.e., agr’t need NOT be EFFECTIVE to violate § 1.  No mkt power req’t for § 1 liability.  And: limiting supply is same as increasing price.  And: agr’t need not give a specific price to be illegal

G Broadcast Music (U.S. 1979): ASCAP, BMI offer blanket licenses for songs, compositions in their catalogs

1 RoR will apply where there is a restraint w/ a pro-compet justification

a Here, that restraint creates a product that otherwise wouldn’t exist.  There is thus no trade-off in lost competition; that product is more convenient for everyone.  Critical here that you could still go to the individual composer for individual license

2 How does a blanket license arguably restrain trade?  If you only offer blanket licenses, you’ve tied songs together.  Also, members have joined together to set prices for a particular product (the blanket license).  But counter-arg: you can still go to the individual songwriter — there is no agr’t among the individual songwriters not to compete

Horizontal Restraint — Sharing Info

I Gen’y

A Sharing info is ALWAYS RoR — it’s NEVER per se illegal

B Sharing info gen’y can be important in two ways:

1 As EVIDENCE of conspiracy

2 OR can itself constitute an illegal agr’t

C Sharing info can be good or bad for competition

1 On the one hand, availability of price & inventory info can be very important for competition.  If I know my competitor’s price, I can beat it.  If I know how much he has in inventory, I know not to ramp up my production

2 On the other hand, if I know my competitor’s price, I might peg my price higher, closer to his

II EXAM APPROACH:

A Is there some way the info sharing could be harmful?

1 Not clear, but MKT POWER may be a req’t to find info sharing harmful

B Are there add’l factors beyond info exchange that lend cred to that theory?

1 Exs: (See Am Column & Lumber; Maple Flooring)

a Disclosure of PRESENT or FUTURE prices as opposed to past into

b ENFORCEMENT, MONITORING, or other COERCIVE mechanisms

c Where data isn’t avail to NONMEMBERS or gen’l public for r’ble fee

d Where mkt STRUCTURE is highly concentrated or tends toward collusion.  (Container Corp.)

C Actual effect of the info sharing.  (See Container Corp.)

D Ex: in a concentrated mkt, w/ a fungible product, info exch may tend to stabilize prices.  Held illegal in Container Corp. in part b/c of ev prices were in fact stabilized

III Cases

A American Column & Lumber:

1 Identity of customers was shared — good way to divide mkt

2 Invoices were shared — good way to enforce.  Trade assoc could perform surprise inspections — same

3 This was sharing info + verification + enforcement + “recommendations” on what would be in best interests of industry

B Maple Flooring:

1 Different from Am. Column & Lumber: no monitoring, no enforcement, identity of firms who made particular sales not revealed

Horizontal Restraint — Refusal to Deal

I Gen’y

A Gen’y take two forms:

1 Competitors agreeing to refuse to deal w/ a supplier or customer who deals w/ another competitor

2 Vertical agr’t between supplier and customer whereby supplier won’t deal w/ customer’s competitor.  This agr’t is vertical, but the effect is horizontal.  (Klor’s)

B Refusal to deal is anti-competitive b/c it:

1 Limits number of outlets members can sell to or buy from

C INDIVIDUAL FIRM, w/o agr’t w/ others, has almost total freedom to refuse to deal w/ anyone

1 This includes monopolists (though refusal to deal by monopolist may violate § 2)

2 Single firm may also grant EXCLUSIVE RIGHTS to another firm

D Exs of acceptable refusals to deal: retailers circulate list of customers who have defaulted on payments; mfrs circulate list of suppliers who have had quality problems

II ANALYSIS

A Boycott under CO-OP BUYING ARRANGEMENT is per se illegal w/ ELTS: (Northwest Stationers)

1 Boycotters possess MKT POWER

2 OR boycotters have access to some elt that is ESSENTIAL for competition

B Otherwise, RoR

C RoR FACTORS:

1 If boycott simply suggested, less likely illegal.  If monitored and enforced, more likely illegal

2 More commerce involved, more likely illegal 

III Historical

A Group boycotts used to be per se illegal.  (Klor’s)

1 Didn’t matter if boycott has no chance of actually dampening compet — that is, doesn’t matter if public isn’t actually harmed

B Recall boycott need not be refusal to deal entirely — may be refusal to adhere to certain policies (as in Indiana Fed’n of Dentists)

IV Cases:

A Eastern States Lumber: trade assoc circulated to retailers list of wholesalers who also sold at retail — goal was to blacklist these wholesalers; retailers wouldn’t buy from them

1 Agr’t inferred from circulation of list

2 Agr’t held illegal

B Fashion Originators’ Guild: suppliers agree to refuse to deal w/ retailers who sold knockoffs

C Northwest Stationers: where restraint improves competition through cooperative buying power, boycott more likely to fall under RoR

D Indiana Fed’n of Dentists: concerted refusal to comply w/ customer’s non-price requirements may be illegal.  Will get RoR treatment, however

Horizontal Restraint — Influencing Gvt Action 

I Influencing gvt action

A PETITIONING IMMUNITY RULE = no liability for combination to undertake OBJECTIVELY R’BLE action to persuade legislature or executive to take an action that could create a restraint or monopoly.  (Noerr / RRs conduct campaign to impose legal restrictions on truckers)

1 An anti-competitive restraint may be the END of the requested gvt action, but cannot be the MEANS by which you petition.  Ex of anti-competitive means: group boycott to raise wages of Superior Ct Trial Lawyers’ Assoc case

a Note if the group boycott had been the END of the action, rather than the means — i.e., if defendants had sought to pass a LAW that imposed a group boycott — petitioning for the boycott would have been legal

2 Irrelevant whether combination has ANTI-COMPETITIVE MOTIVATION as long as actions are OBJECTIVELY R’BLE

3 Irrelevant whether competitors sustain some injury incidental to the attempt to spur legal action

4 Immunity does not apply to efforts to influence PRIVATE ORGS, such as standard-setting bodies, even where those orgs’ stds are often enacted directly into law.  (Indian Head / steel cos pack std org’s mtg to make sure compets’ prods aren’t approved)

5 EXCEPTION = using guise of attempting to influence gvt as SHAM for interfering w/ competitors’ business relationships might be actionable.  STD = whether effort is OBJECTIVELY R’BLE, regardless of INTENT.  (Noerr)

a If you establish something is a SHAM, you simply destroy the immunity.  You still need to prove unlawful combination.  (Professional Real Estate / laser disc rental to resort guests)

b REQT for SHAM = for something to be a sham, the anticompetitive weapon must be the PROCESS, rather than the RESULT.  (Omni Outdoor / billboard co lobbies local gvt to enact zoning ords restricting billboard to freeze out competitor)

i Ex: lobbying for zoning ord to freeze out competitors not a sham b/c it’s the RESULT that will be anticompetitive.  But filing groundless oppositions to someone’s bldg permit would be a sham, b/c you’re using the PROCESS as the weapon, adding needless expense and delay

c These things are SHAMS:

i Private action not genuinely aimed at procuring favorable gvt action.  (Professional Real Estate / laser disc rental to resort guests)

ii Repetitive lawsuits w/ insubstantial claims suggest sham.  (Professional Real Estate / laser disc rental to resort guests)

d ELTS for SHAM LITIGATION:  (Professional Real Estate / laser disc rental to resort guests)

i Lawsuit is OBJ’LY BASELESS in the sense that there is no r’ble expectation of success on merits (objective prong)

ii AND lawsuit conceals attempt to INTERFERE directly w/ business RELATIONSHIPS of competitor (subjective INTENT prong)

iii — absence of SUBJECTIVE expect of success does not render litigation a sham

e Existence of PROB CAUSE for lawsuit precludes finding lawsuit was a sham.  This means if the suit is SUCCESSFUL, it is automatically not a sham

B RULE = combination to PREVENT COMPETITORS’ ACCESS to agencies and cts (for instance, by filing frivolous lawsuits) may violate Sherman Act.  (California Motor)

II Gvt action

A STATE ACTION IMMUNITY RULE = no liability for state action that is anti-compet

1 Irrelevant that state action was prompted by private actors

2 EXCEPTION = local action may violate Sherman Act

3 ELTS to establish IMMUNITY for local gvt action:  (Omni Outdoor / billboard co lobbies local gvt to enact zoning ords restricting billboard to freeze out competitor)

a Authority to regulate, given by state law

b AND authority to suppress competition

4 Authority to suppress

5 Sufficient if suppression of compet is the F’BLE result of the state law

Vertical Restraint Gen’y

I Gen’y

A Vert restraints concern firms at different levels of the mkt — they AREN’T COMPETITORS

B TWO MAIN TYPES of vert restraints

1 RESALE RESTRAINT: mfr seeks to CONTROL some aspect of RESALE (e.g., price or types of customers served) 

2 VERTICAL FORECLOSURE: mfr tries to LIMIT buyer’s purchases from COMPETING SELLERS (e.g., seller demands EXCLUSIVE DEALING; TYING) 

II AGR’T

A RULE = distinguish betw UNILATERAL enforcement of price restraints and AGR’TS to restrain price.  UNILATERAL ENFORCEMENT IS OKAY.  Agr’ts are subject to § 1

1 W/o agr’t, NO § 1 VIOLATION

2 Firm can say, “I will only sell to retailers that adhere to this MSRP.”  This is unilateral action, not agr’t

3 ALSO: even an agr’t is exempt from § 1 scrutiny if the mfr OWNS the retailer.  Then the agr’t is w/in the company.  (This may encourage vert integration)

B RULE = when proving vert agr’t, there must be ev that tends to exclude possibility of INDEPENDENT ACTION by mfr and retailer or distributor (i.e., must present ev that tends to prove agr’t).  (Monsanto case / D terminates price-cutting insecticide dealer)

C RULE = for PER SE LIABILITY in particular (i.e., min price agr’t), must add’y have ev of agr’t as to PRICE (as opposed to other factors).  (Sharp case)

1 May not merely prove COMPLAINTS or broad agr’t to report price-cutters or agr’t as to broad pricing terms

2 Prof. notes this is a huge loophole, effectively gutting the per-se rule on vert min price agr’ts

D Exs:

1 It’s not enough to show that retailer was TERMINATED following COMPLAINT by another retailer.  Retailer complaining about another retailer is normal behavior and is not anti-competitive.  (But retailers’ complaints may be part of ev of agr’t).  (Monsanto)

2 BUT under Parke-Davis, where firm goes around and enlists other firms’ aid in enforcing a price restraint, this MAY BE an agr’t / combination.  Anything that goes beyond simply declining to sell to a customer who violates a price restraint may constitute an AGR’T

3 Three common scenarios:

a Parties agree explicitly in K (agr’t exists)

b Not explicitly in K, but mfr tells retailers they should only accept K if they agree to adhere to price schedule (not clear agr’t exists)

c Not explicitly in K, but mfr announces it will terminate retailers who don’t adhere to price schedule.  Retailers never explicitly agree to price schedule (no agr’t exists)

III Historical

A Vert restraints were per se illegal

B Then non-price restraints were given RoR

C Then vert MAX price restraints were given RoR

D Then for MIN price restraints, evidentiary hurdle was raised — have to show actual agr’t to fix specific price or price level

Vertical Restraint — Resale Restraint

I EXAM APPROACH:

A Agr’t or unilateral action?

1 If unilateral, even on price, then okay (but ct may be willing to define agr’t / combination broadly).  (Colgate case)

2 If agr’t, agr’t on MIN PRICE?

a Then per se illegal BUT NEED PROOF of agr’t AND agr’t on PARTICULAR PRICE (see RULE on min price restraints, below).  (Sharp case)

3 Else vert agr’t on non-price restraint: RoR.  (Sylvania case)

II Vertical price fixing

A Reasons to fix min price:

1 Promote high level of svc (i.e., encourage non-price competition)

2 Limit free-riding by discount dealers

3 Entice retailers to carry product (there will be less competition among retailers)

4 Enhance cachet

B Reasons to fix max price:

1 Eliminate multiple mark-ups, thus increasing sales volume (mfr often doesn’t care whether retailer profits from the sale)

C Ex: mfr wants dealer to have a small markup to keep price down and increase sales of product.  So may try to enforce a price ceiling.  Might cut off dealers who disobey.  This would not be a § 1 violation b/c no agr’t

D RULES

1 MIN PRICES (RPM = resale price maintenance)

a RULE = vertical AGR’T to maintain min price is PER SE ILLEGAL under § 1.  (Dr. Miles Medical case / mfr of patent medicine enforces min price agr’t)

i BUT proof is very difficult — need proof of agr’t as to SPECIFIC PRICE or PRICE LEVELS.  (Sharp case)

ii In case of dealer termination for violating RPM, need ELTS:  (Sharp)

1 Dealer was terminated

2 AND was terminated for price cutting

3 AND other dealers have an ACTUAL AGR’T as to PRICE (rather than other factors)

b Again, unilateral enforcement is okay

2 MAX PRICES

a RULE = vertical max price restraint governed by RoR under § 1.  (State Oil case / gas station owner sues to eliminate profit cap enforced by oil co)

i This is b/c purpose of max price agr’t is often to prevent retailers from exercising *their* mkt power; max price agr’t will often put *more* goods into the mkt

ii Also, max price is often way to limit power of local monopoly created by mfr.  In other words, mfr will grant exclusive geo rights to one retailer, but then limit that local monopolist’s power by setting max price

III Sole outlets; territorial and customer limitations

A Contrast w/ vertical foreclosure, where buyer must agree not to buy from other suppliers.  Here, buyer requires that mfr sell exclusively to him, or mfr lets buyer only sell w/in certain mkts

B RULES:

1 NON-PRICE vertical restraints are subject to RoR.  (Packard case / car mfr agrees to make car dealer the exclusive dealer of Packard cars in Baltimore; GTE Sylvania case / TV mfr and retailers had agr’t for retailers to only sell the TVs w/in certain territories)

2 Liability for vert restraint does not hinge on when TITLE PASSES.  RoR inquiry will focus on ULTIMATE COMPETITIVE IMPACT.  (GTE Sylvania case / TV mfr and retailers had agr’t for retailers to only sell the TVs w/in certain territories)

3 If vert non-price restraint limits INTRA-BRAND compet in order to increase INTER-BRAND compet, it’s likely okay.  (Packard; GTE Sylvania)

a Gen’y, cts seem to favor inter-brand compet over intra-brand compet when dealing w/ vert restraint

4 SOLE OUTLET deals are pretty much always legal

a UNLESS sole outlet deal arises from powerful dealer’s insistence that competing dealers be terminated.  But still have to do RoR analysis here.  REMEMBER that mere complaints aren’t sufficient to show AGR’T

b Also consider that situation might turn into horizontal Klor’s situation if it’s several mfrs or several retailers.  If not — if one retailer and one mfr — then vertical

C Exs:

1 Agr’t betw mfr and retailer whereby retailer is exclusive dealer for this mfr in certain territory.  (Packard case / car mfr agrees to make car dealer the exclusive dealer of Packard cars in Baltimore) [SOLE OUTLET]

2 Agr’t betw mfr and retailer whereby retailer may only sell mfr’s products w/in ltd geographic territory.  (GTE Sylvania case / TV mfr and retailers had agr’t for retailers to only sell the TVs w/in certain territories) [TERRITORIAL OR CUSTOMER LIMITATION]

D Why isn’t the Packard situation the same as a refusal to deal case?

1 Packard involved a vertical agr’t, not merely a unilateral decision

E Packard compared to Klor’s

1 Klor’s was treated as a horizontal group boycott case.  Could have been treated as a non-price vert restraint subject to RoR.  Probably would have *failed* RoR — nakedly anti-competitive, no pro-competitive justifications

2 Why wasn’t Klor’s treated as Packard situation?  Probably b/c group boycott was easier to prove.  Couldn’t prove vert agr’t to protect single dealer.  Also, SEVERAL MFRS were involved, not just one (looked more like a horizontal group boycott)

3 Klor’s might come out the other way (i.e., no § 1 violation) now b/c harm to competitor, not to competition 

F Packard compared w/ Topco:

1 In Packard ct says it’s okay for vert agr’t to limit intra-brand competition (many car dealers selling the same brand) in order to promote inter-brand competition (helping one car dealer survive in mkt so that car brand can compete against Big Three in particular city)

2 But Topco also involved agr’t to limit intra-brand competition in order to promote inter-brand competition

3 Cts simply less disposed to accept HORIZONTAL agr’ts like the one in Topco

4 Topco could also very easily come out the other way today

Vertical Restraint — Vertical Foreclosure

I Gen’y

A Two main types of vertical foreclosure (as opposed to resale restraints, discussed above)

1 Exclusive dealing

2 Tying

B Chief concern is that other mfrs are FORECLOSED from the mkt

1 They can’t find customers

2 To enter the mkt they have to be vertically integrated

C But advantages

1 Buyers may be assured of supply through exclusive dealing/req’ts contract; sellers may be assured of customer

2 Buyer req’d to buy one brand may help to promote that brand, enhancing interbrand competition

3 Exclusive dealing may lessen free-riding on one brand’s promotional efforts

D Relevant statute = CLAYTON ACT § 3

1 Illegal for person to make a K for lease or sale of *GOODS* CONDITIONED UPON customer not dealing in competitors’ goods

2 WHERE effect may be to SUBSTANTIALLY LESSEN COMPETITION

3 — NOTE that § 3 only applies to conditions imposed by the seller.  If the buyer requires that the seller sell only to him, that is not w/in § 3.  It may violate Sherman Act § 1, however (I think it would be a sole outlet case, or perhaps a Klor’s situation)

4 — ALSO: § 3 doesn’t apply to services, only goods

II EXCLUSIVE DEALING

A Gen’y

1 This is different from a vertical RESALE RESTRAINT, above.  This is a limit on BUYER’S purchases from COMPETING SELLERS.  Look for a restraint on the DOWNSTREAM party imposed by the UPSTREAM party

2 Exclusive dealing agr’ts are essentially REQ’TS CONTRACTS

3 Differentiate tying and exclusive dealing

a In tying, you agree to buy A and B from mfr X, or you agree that if X sells you A, you must buy B from X too

b In exclusive dealing, X requires that if he is to sell you A at all, you must buy all your A from X.  It doesn’t matter what happens w/ B

i Contrast this w/ exclusive dealership (“sole outlet”) — there the mfr doesn’t impose a condition on you

4 What’s good about req’ts contracts = lets buyer lock in price

5 What’s bad about them = can lock competitors out of the mkt

B RULES

1 EXAM ANALYSIS:  (Clayton Act § 3; Standard Oil Co. / Standard Stations case + Tampa Electric case)

a Ultimate question is whether the agr’t may SUBSTANTIALLY LESSEN competition under Clayton Act § 3

b Line of commerce must be determined

c Area of effective competition in the relevant line of commerce must be determined

d Must find it likely that performance of the K will FORECLOSE competition in a SUBSTANTIAL SHARE of the relevant line of commerce.  (~7% of mkt was substantial in Standard Oil case)

e If you get this far, now you do the RoR inquiry

2 How to define relevant mkt

a Include region in which sellers compete for the buyer’s business

3 Foreclose competition

a Need to ascertain how big competitors must be to survive — are you preventing the other firms from growing to reach a necessary size?

i In other words, if economies of scale are small, liability is less likely b/c by keeping competitors small you’re not harming them too badly

4 RoR inquiry

a Take into account:  (Barry Wright case / snubbers for nuke plants)

i Extent of foreclosure

ii Buyer’s & seller’s LEGITIMATE business justifications.  

iii Other things that caused problems for competitor trying to enter mkt — perhaps they had R&D problems

iv Duration of exclusive dealing K

v Amt of mkt power parties have

5 There will very rarely be liability for vertical exclusive deals.  Ct will focus heavily on benefits to buyer

III TYING

A Gen’y

1 This, like EXCLUSIVE DEALING, is different from a vertical RESALE RESTRAINT, above.  This is a limit on purchases from COMPETING SELLERS

2 Big issue = is combining two products a result of innovation, or is it simply strategic repackaging to EXPLOIT MKT POWER in one mkt to take over another mkt?

3 How it works

a Tying product = the orig product.  Typically mfr has mkt power in the tying product

b Tied product = add’l product

c Mfr refuses to sell the tying prod unless buyer also purchases the tied prod

4 In some cases consumers might not mind tied products: a bolt that comes w/ a nut, for instance, b/c a bolt is no good w/o a nut.  In other cases consumers might want tied prod: a ski binding optimized for use w/ a particular ski, for example

5 Reasons to engage in tying:

a To gain a second monop in the tied product

b More efficient pricing of tying product (something of a stretch)

c Price discrimination

i Price discrim = way to obtain higher profits from people willing to pay more

1 Ordinarily, it’s difficult to price-discrim b/c those lower on the demand curve will simply resell to those higher on the demand curve

2 Price discrim can have beneficial effect by lowering price of tying prod to competitive level.  Then more people will buy it.  (But then the customers may pay back the efficiency gain in the form of purchases of the tied product)

ii Sell tying prod cheaply on condition that buyer buy all his needs of the tied prod only from the seller.  Charge high price for the tied prod.  This allows buyer to get higher profit from heavy user

iii Ex: copier is tying prod; paper & toner are tied prods

d Firms can disguise price.  Exs: where gvt imposes price ceiling, where cartel imposes price restraint

e Efficiency of production, sales

f Quality-control and improvement

6 Exs of tying:

a Mfr sells A to dealer only if dealer agrees to carry other prods B and C

b Mfr only sells related prods as single-price package

c If customer buys A from mfr X, and if he also buys B, he must buy B from X.  Customer isn’t forced to buy B, but he’s forced to buy B from X if he buys B at all.  (Jefferson Parish Hosp / hospital has exclusive dealing arrangement w/ anesth provider)

B RULES

1 Ultimate issue is whether the tie may SUBSTANTIALLY LESSEN competition under Clayton Act § 3, or RESTRAIN competition under Sherman Act § 1 — not clear that there is any difference here

2 EXAM ANALYSIS:

a Look for PER SE illegality

b If none, then do RoR

3 PER SE illegality if ELTS:  (Jefferson Parish Hosp / hospital has exclusive dealing arrangement w/ anesth provider; Microsoft)

a Tying and tied product are TWO SEPARATE PRODS

b AND defendant has substantial mkt power in TYING prod mkt (gen’y > 30%)

c AND tying arrangement forecloses a SUBSTANTIAL volume of commerce in the tied product

d AND defendant FORCES a SUBSTANTIAL number of consumers to purchase the tied prod from it, where they WOULD otherwise have bought the tied prod on the open mkt [COERCION]

i Where consumer WOULDN’T have bought the tied prod at all, no harm

ii In other words, there must be harm to COMPETITION in the tied product, not simply harm to consumers who now have to pay higher price

e AND no legit pro-competitive justification (see DEFENSES below) 

4 Two separate prods

a Inquiry focuses on the CHARACTER OF DEMAND for the items — is there sufficient demand to support a SEPARATE MKT in the tied prod despite any efficiencies tying brings.  (Jefferson Parish Hosp / hospital has exclusive dealing arrangement w/ anesth provider — anesth IS separate product here)

i Can consumers request specific alternate product (e.g., a specific anesth — Jefferson Parish case)?

b Fact that no one currently buys the prods separately isn’t dispositive, particularly where TECHNOLOGY has made it newly possible to combine the prods (Prof.’s example of IBM beginning to sell CPU plus memory in one unit) 

c If prods are INSEPARABLE, then there can be no addl harm from tying

d In the world of SOFTWARE PLATFORMS, no per se rule against tying b/c SEPARATE PRODUCT prong is very difficult to apply — must do RoR inquiry.  (Microsoft case)

i MORE GENERALLY, ct will probably apply RoR where integrating prods creates SIGNIFICANT EFFICIENCIES or is INNOVATIVE (e.g., IBM adding internal memory to its CPU’s)

5 Mkt power

a If firm has no mkt power in either mkt, THIS ENDS THE INQUIRY.  (Jefferson Parish case)

b Mkt power must be > 30% for per se illegality

c Usu D has mkt power through a patent or a non-patent monop

d Consider consumer PREFERENCES (e.g., for closest hospital — Jefferson Parish case)

e BUT mkt power resulting from consumer INDIFFERENCE (or ignorance, I guess) isn’t relevant b/c this power can’t be used to make a consumer make a choice he wouldn’t otherwise make (b/c consumer can’t be influenced by his indifference).  (Jefferson Parish case)

6 Forcing

a ONLY SITUATION WE CARE ABOUT is where the tied product is something person WOULD HAVE BOUGHT ANYWAY, and the tying affects the terms of that purchase

i This is harm to COMPETITION — we care about it

ii We don’t care about person simply forced to buy extra stuff he wouldn’t have bought anyway b/c that is harm to CONSUMER — it just raises the price of the tying item 

b Question is: are we forcing people who would otherwise buy the tied prods to buy them on DIFFERENT TERMS than they would otherwise buy them?  So ACTUAL EFFECT is critical

i In other words, is someone FORCED to buy a product from this mfr that he would prefer to get on the open mkt.  (Jefferson Parish Hosp / hospital has exclusive dealing arrangement w/ anesth provider) 

ii BUT where person is forced to buy something he otherwise likely WOULDN’T HAVE PURCHASED AT ALL, that is not forcing

c ALSO, where person had no choice anyway — where tied prod was only prod of its type was avail — no forcing UNLESS it can be shown that the tie ACTUALLY foreclosed competition in the tied prod

i That is, that someone was ready to come in and compete on the tied prod, but for the tying arrangement

ii Some judges might even require that someone was ready to come in and compete on the TYING product too

7 TODO reciprocal dealing (A agrees to buy X from B only if B agrees to buy Y from A)???

C DEFENSES

1 GOODWILL / PRO-COMPET defense

a Argue that selling the prods together ensures they will function properly, thus increasing consumer goodwill and helping a NASCENT industry.  (Jerrold case / community TV antennas)

i This excuse more likely to be accepted where protecting goodwill is very important — e.g., franchise, where poor quality product could damage the brand

2 EFFICIENCIES / LOWER PRICES defense

a Ex: it’s probably cheaper for a car mfr to include wheels on the car than to deliver the car to the dealer w/o wheels

3 You can also characterize these defenses as arguing that the two items should be treated as one single product (esp in the car + wheels example) 

D HISTORIC

1 Originally, all tying arrangements were per se illegal.  (Int’l Salt)

2 Then ct added mkt power req’t.  (Northern Pac Ry)

3 Then ct allowed RoR treatment where D showed some redeeming virtue of the tie.  (Jerrold)

4 Mkt power <= 30% could suffice for per se illegality.  Now must be > 30%

E CASES

1 International Salt:

a RULE = tying is per se illegal 

b Tying interferes w/ competition.  Interferes w/ mkt choice and competitive entry into mkt for tied product.  Also inteferes w/ competition for tying prod b/c some people won’t buy tying prod if they have to buy tied prod too

2 Northern Pacific Railway: RR had been given lots of land by gvt to build tracks.  Had lots of extra land.  Leased it to farmers and others on condition that lessee use Northern Pac as the preferred mechanism of shipping from that land

a RULE = tying is per se illegal when ELTS: a) party has sufficient mkt power in TYING prod to affect mkt for TIED product; AND b) substantial amt of interstate commerce is affected

b Here, RR violated Sherman Act § 1.  RR had sufficient mkt power through its scattered land holdings throughout large area

3 Jerrold Electronics: Jerrold sold community antenna TV systems.  Did two things: sold whole system as a package (i.e., tied antenna w/ cables, etc); tied service & installation contract w/ sale of system’s electronics

a Ct refuses to apply per se rule, reasoning that per se rule of N. Pac. RR is ltd to its facts 

b Ct says Jerrold’s interest in quality of its systems was very high b/c this was an incipient mkt — QUALITY ASSURANCE rationale was likely legit here

c RULE = apply *RoR* to tie.  Here, service tying creates a new mkt (like in ASCAP case)

i What about tying of separate phys prods together?  Ct says this only satisfies RoR up to a certain point — until mkt for separate subcomponents developed

d Note under N. Pac. test, probably illegal: Jerrold has mkt power; and substantial amt of commerce affected

Monopolization

I Gen’y

A Relevant statute = SHERMAN ACT § 2

1 Prohibits monopolization, attempt to monopolize, and conspiracy to monopolize

II MONOPOLY ANALYSIS

A Monopoly offense ELTS:  (Grinnell case)

1 POSSESSION of monop power in relevant mkt  [I think MKT POWER will suffice]

2 AND WILLFUL ACQUISITION OR MAINTENANCE of that power through mechanism other than SUPERIOR PRODUCT, BUSINESS ACUMEN, or ECONOMICALLY NATURAL PROCESS [EXCLUSIONARY ACT]

B POSSESSION of monop power

1 Must DEFINE the relevant mkt, of course.  Consider what prods are effective substitutes

2 Mere possession of monop power — even charging monop price — is not a violation of § 2 (contra Alcoa case)

3 Per Alcoa case, 64% mkt share likely not a monop

C EXCLUSIONARY ACT:  (Microsoft case)

1 EXAM ANALYSIS:

a P must prove act has an ANTICOMPETITIVE EFFECT.  It must harm competitive PROCESS, not just one or more competitors.  This includes acts that tend to discourage mkt ENTRY

i (Note that under this std, Klor’s boycott case wouldn’t run afoul of § 2, b/c Broadway-Hale’s boycott harmed only ONE COMPETITOR, not the competitive process)

ii Exs of anticompetitive acts:

1 Buying up raw materials (esp those you don’t need)

2 Enforcing agr’ts w/ your suppliers for them not to sell to your competitors (this would probably run afoul of § 1 too)

3 Tying

4 Forcing people to join you or sell out to you to prevent them from competing w/ you

5 Requiring long-term leases.  (United Shoe)  (But selling machines w/ long life span might just as easily discourage mkt entry)

6 Foreclosing 2dary mkt by leasing, not selling.  (United Shoe)  (But only exclusionary if used machines are acceptable substitutes for new ones)

7 According to Alcoa, embracing every new business opp that comes up; maintaining excess capacity to discourage others from entering mkt.  But these probably wouldn’t be viewed as exclusionary acts today

b If P establishes anticompet effect, D may offer PROCOMPETITIVE JUSTIFICATION

i Exs: simple product improvement (IBM integrating memory into its CPU’s); meeting consumer demand

c Then P must demonstrate that anticompet harm OUTWEIGHS prcompet justification

i In this analysis, focus is on EFFECT, not on INTENT

2 NO REQ’T that anticompetitive effect IN FACT expands your monop.  Even if you would have maintained your monop anyway, if you commit act w/ anticompet effect, you’re still liable.  (Microsoft case)

III Vertical integration & refusing to deal w/ competitors

A Dealing w/ competitors

1 GEN’Y NO DUTY TO DEAL W/ COMPETITORS on your own

a Ex: coffee monopolist.  To see why no duty to deal, ask what if cts did order coffee monopolist to sell coffee to competitors?  Monopolist would simply sell the coffee at a price that took away all of the competitors’ profits.  Then competitors would have to go back to ct to reform price

b However, PROBLEMS w/ this doctrine arise when one co has a monop on an ESSENTIAL FACILITY — something that is necy for compet in other mkts.  Ex: private co owns only bridge to a populous island; phone co owns phone lines

2 EXCEPTION to no-duty rule:

a Exception w/ ELTS:  (Aspen case)

i No valid business justification for refusal to deal AND act was economically harmful in the short run even to D

ii AND refusal is not merely a refusal to deal, but rather a refusal to CONTINUE dealing 

iii AND acts were part of ongoing scheme to establish a monop on the mkt

b Note that this is basically limited only to the facts of the Aspen case — so presumption that refusal to deal is legit is practically IRREBUTTABLE

IV Predatory pricing

A RULE = predatory pricing is PER SE ILLEGAL

1 But proving pred pricing is very difficult

B Prove pred pricing w/ ELTS:  (Brown & Williamson generic cigarettes case)

1 Pricing below some measure of cost (marginal cost or average)

2 AND D has a DANGEROUS PROBABILITY of RECOUPING its losses from below-cost prices (e.g., by raising prices after other firms driven out of business)

C Pricing below costs:

1 Prices below mkt level but ABOVE COST are NOT PREDATORY.  (Grinnell nuke snubbers case)

D Recoupment:

1 Dangerous probability is a VERY high burden

2 P must show that D will be able to sustain high prices after competitors are driven out of the mkt (i.e., that even if D later raises prices, no new compets will enter mkt)

a More likely where SUNK COSTS to enter mkt are very high

3 In B&W case, possibility that tacit oligopolistic collusion would raise prices after Liggett was driven out of the mkt was insufficient b/c oligopolistic collusion is too uncertain

Mergers Gen’y

I Gen’y

A Three types of mergers & associated problems:

1 Horizontal mergers (mergers betw compets) (most important)

a Problem is concentration of MKT POWER.  Essential Q = will resulting firm have increased mkt power over price, and if not, will resulting increase in mkt concentration create oligopoly and danger of anticompetitive price coordination?

2 Vertical mergers (ex: merger betw supplier and customer) (middle importance)

a Problem is FORECLOSURE of mkt to other suppliers when suppliers merges w/ a buyer, and facilitation of COLLUSION

3 Conglomerate merger (where company acquires cos in different fields) (least important)

B Motivations for merger

1 Anticompetitive reasons; enter a new mkt easily; operating efficiencies; financial gains w/o efficiencies (e.g., tax benefits); management goals; substituting better mgt; defensive merger

II Statutes

A CLAYTON ACT § 7

1 Can’t acquire another’s stock or assets where acq is R’BLY LIKELY to SUBSTANTIALLY LESSEN competition, or TEND to create a monop

B SHERMAN ACT § 1

1 A merger is a contract / combination

2 Why was Clayton Act passed if Sherman Act could be used?  B/c early on (before Socony Vacuum Oil) cts thought you had to prove anti-compet effect for Sherman Act § 1.  This would be very tough in case of mergers, so another, broader law was thought necy.  Clayton Act passed 1914, Socony Vacuum didn’t happen until ~1959

Mergers — Horizontal

I Historical

A TREND toward consolidation very important.  (Brown Shoe; PNB)

B STRUCTURE of mkt very important — favor small, local businesses.  (Von’s)

C Later, in General Dynamics case, it was insufficient to just show large mkt share — gvt also had to show power to affect price.  Ex: coal co in General Dynamics case may have had lots of the mkt, but its reserves were low, so it would have been unlikely to be able to affect prices in the future

D Used to add up mkt shares of FOUR BIGGEST FIRMS.  Now use HHI

1 Advantages of HHI = tells us whether mkt share is distributed relatively evenly across the WHOLE mkt, or whether distribution is skewed — as opposed to only telling us about the TOP FOUR FIRMS

II Horizontal mergers — MERGER GUIDELINES

A Purpose = set forth clearer process for evaluating mergers and for determining whether they should be investigated

1 ULTIMATE QUESTION = will merger lead to price increases (or declines in quality at same price)?

a Recall std = can’t acquire another’s stock or assets where effect may be to SUBSTANTIALLY LESSEN competition, or to TEND to create a monop

2 Unlike in Von’s and Brown Shoe, no weight beyond the HHI cutoff given to preserving small businesses

B FIVE STEPS OF ANALYSIS:

1 Mkt def (prod & geo) and calculation of mkt share

2 Assess whether level of mkt concentration plus other factors leads to R’BLE LIKELIHOOD of SUBSTANTIAL LESSENING of competition

a If gvt makes showing here, BURDEN SHIFTS to defendant for the last three steps

3 Assess offsetting pro-competitive mkt responses (e.g., new competitors entering the mkt)

4 Assess efficiency gains that couldn’t r’bly be achieved w/o the merger

5 Determine whether failing firm defense applies — but for merger, would either firm likely fail?

a Defendant can also show other facts that suggest merger won’t result in price increases.  (Butterworth hospital case)

b Ex: studies showing similar mergers have not resulted in price increases; defendants’ status as non-profit orgs; even identity and motivations of bd members (in Butterworth hospital case)

III MERGER GUIDELINES — FIRST STEP: mkt def and calculation of mkt share 

A GOAL is to define a mkt in which merged firm could RAISE PRICES and calculate mkt share in that mkt

B Two steps:

1 Define the mkt

2 Calculate mkt concentration

C Multiple mkts may be involved in a merger.  Each is separately analyzed, and concentration problem in any can support a challenge.  (Butterworth hospitals case)

D DEFINE the mkt

1 Must define PRODUCT mkt and GEOGRAPHIC mkt

2 PRODUCT mkt

a CRITICAL QUESTION = does good Y substitute for good X sufficiently to limit the price-setting power of mfrs of good X?

b Use the HYPOTHETICAL MONOPOLIST test: define the smallest basket of goods over which the merged firm would have to have control in order to raise prices 5-10% over a sustained period.  This basket of goods defines the mkt

c ELTS for basket of goods:  (Staples)

i Include goods that are FUNCTIONALLY INTERCHANGEABLE

ii AND have a high CROSS-ELASTICITY of demand

d In other words, ask, “If merged firm raised its prices on product A more than 5-10%, will consumers turn to product B?”  If yes, product B goes into the basket b/c it’s a legit substitute for the product A

i Firm would have to have monop over both A and B to control prices of A

ii If prod B is a GOOD substitute, then product B goes into the basket — mkt def EXPANDS to include B, thus high mkt conc less likely.  If product B isn’t a good substitute, then prod B is NOT part of the mkt def — mkt def is smaller, thus high mkt conc more likely

e Look for evidence of price diffs where there is competition from goods likely in basket v. where there isn’t.  (Staples)

f Tendency to substitute must be based on ECONOMIC consids rather than, say, medical judgment.  (Butterworth hospital case)

3 GEOGRAPHIC mkt

a Two steps:

i Look at HISTORICAL data on where customers HAVE GONE for the products

ii Then consider how consumers WOULD REACT to a price increase in the geographic area.  Must consider FUTURE — historical data not enough

1 Ex: are consumers very biased toward local suppliers?  Are prices in surrounding locales higher anyway, so that consumers wouldn’t go to outside areas even w/ a local price increase?  (Butterworth hospital case)

E CALCULATE mkt concentration

1 Calculate individual firms’ mkt share, then determine the HHI (sum of squares of mkt shares)

2 HHI levels (POST-MERGER HHI):

a < 1000 presume no harm [unconcentrated]

b 1000 – 1800: [moderately concentrated]

i If merger will increase HHI < 100, presume no harm

ii If merger will increase HHI > 100, no presumption — agency will look at other factors

c > 1800: [highly concentrated]

i If merger will increase HHI < 50, presume no harm

ii If merger will increase HHI > 50 but < 100, no presumption — look at other factors

iii If merger will increase HHI > 100, presume harm

IV MERGER GUIDELINES — SECOND STEP: anti-compet effects 

A Look for two types of effects: COORDINATED effects and UNILATERAL effects

1 COORDINATED = ability to raise price due to explicit or tacit collusion (even if not illegal under § 1 b/c of no agr’t)

2 UNILATERAL = ability to raise price regardless of what competitors do

a This is more likely where the merger occurs betw two makers of good substitutes, where the products made by other members of the mkt aren’t as good substitutes for these two prods.  Ex: Ford and GM prods might be better subs for each other than Ford and BMW

B Typically show these by looking at historical price data in areas where mkt power in concentrated v. where it is diffuse.  (Butterworth hospital case)

C Other factors:

1 Whether merger would eliminate POTENTIAL compet (i.e., non-merged firms would have increased compet w/ each other).  (Staples)

a See potential competition stuff under “Conglomerate Mergers,” below

2 Nonprofit status of cos seeking to merge.  (Butterworth hospital case)

3 Whether merger would erect BARRIERS TO ENTRY.  (P&G case / advertising efficiencies would make it hard for new entrants into the bleach mkt; SBC case / large firm would have increased incentive and ability to discriminate against rivals)

V MERGER GUIDELINES — THIRD STEP: mkt entry by OTHER firms 

A Defendant must show TIMELINESS, LIKELIHOOD, and SUFFICIENCY of new entry

B Timeliness: defendant must show a likelihood of new firm entering w/in TWO YEARS

C Large sunk costs weigh against likelihood of entry

VI MERGER GUIDELINES — FOURTH STEP: pro-competitive efficiencies 

A Defendant must show ELTS:

1 Efficiencies won’t be realized w/o the merger [MERGER-SPECIFIC]

2 AND these are LONG-TERM efficiencies caused by the merger

3 AND that cost savings will be PASSED ON to consumers

B Addl ELTS:  (SBC case)

1 Efficiencies must be LIKELY

2 AND must be VERIFIABLE

C Cost savings passed on

1 Ex: simply trimming executive ranks as a result of merger won’t likely pass on benefit to consumers.  (SBC case)

D In HIGH-TECH INDUSTRIES:

1 Defendants may also show that merger will promote INNOVATION.  (See innovation mkts stuff below)

2 Defendants may argue that b/c of rapid technological innovation, more firms will likely enter the mkt down the road

Mergers — Vertical

I ANALYSIS

A Issue under Clayton Act is whether vert merger will SUBSTANTIALLY FORECLOSE competition or TEND toward monop by FORECLOSING competition

B RULE = oppose vertical merger where it:

1 Will erect BARRIERS to entry

a Exs: where vertically integrated firm will foreclose competition from other suppliers; where vertical integration will force other firms to enter mkt at two levels (ex: if Xerox bought up all copier repair shops in the country, new mfr of copiers would have to provide repair svcs too)

2 Will serve as a vehicle for PROMOTING COLLUSION

3 Will serve as a vehicle for REGULATORY EVASION (by spreading profits across vertical entities)

4 May consider POTENTIAL compet too, as in conglom mergers

C In other words, vert merger must be shown to have HORIZONTAL EFFECTS in order to be challenged

D B/c of modern view of vert mergers as cost-saving devices, purpose of merger and trend toward consolidation are NO LONGER FACTORS

Mergers — Conglomerate

I Gen’y

A These are mergers into totally different lines of business, or into complementary lines of business

1 That is, the merging firms AREN’T COMPETITORS (though they may be in very close lines of business, e.g., P&G and Clorox)

B We don’t really care about these unless cos are potential competitors

C Concerns:

1 Main concerns:

a Eliminates POTENTIAL entrant into mkt — conglomerate acquires firm rather than entering mkt itself.  (Procter & Gamble)

i FTC may decide that it’s okay for conglom to acquire a SMALLER firm (TOEHOLD acquisition), rather than a larger one

b May erect BARRIERS TO ENTRY 

2 Other concerns:

a Competitors may be deterred by fear of conglomerate retaliating in other mkts

b Potential for predatory pricing by conglom

c Potential for reciprocity (where A buys from B only if B buys from A)

i Questions to assess potential for reciprocity:

1 Does D engage in recip or is D likely to engage in it?

2 Would D’s attempt at recip be successful?

3 If D was successful at recip, would substantial portion of the mkt be foreclosed to competitors?

II DOCTRINE

A ANALYSIS

1 Evaluate likelihood of COMPETITIVE ENTRY into the new mkt by either firm in absence of the merger — that is, look for potential entrants into the mkt dissuaded by the merger

2 Evaluate likelihood that merger will erect BARRIERS TO ENTRY

3 If there’s a likelihood of either, gvt may challenge

B Likelihood of COMPETITIVE ENTRY

1 RULE = analyze ACTUAL potential competition and/or PERCEIVED potential competition OR focus on ACQUIRED FIRM

2 ACTUAL potential competition

a Gvt tries to show FACTORS:

i Likelihood of entry through existence of PLANS to enter the other mkt (e-mails, studies, etc)

1 Even mere INCENTIVE or ABILITY to enter may suffice in absence of ev of plans

ii Absence of alternative potential entrants

iii Competitive harm from lack of entry

b If gvt makes showing on some of these elts, Ds try to show that there are 3 or 4 other potential competitors.  D may also try to show that even w/o this potential compet, OTHER firms are likely to enter the mkt even if merger goes through

3 PERCEIVED potential competition

a Gvt tries to show acquiring firm PERCEIVED as potential mkt entrant.  (Bendex)

b Theory is that existence of POTENTIAL competitor has some effect on mkt prices b/c firms currently in mkt think that if they raise their prices, the potential competitor will jump into the mkt

c Gvt may IMPUTE mkt share to potential competitor — but this is so speculative it’s rarely done

4 Focus on ACQUIRED firm

a Gvt shows acquired firm is very significant (i.e., more than a “toehold” acquisition)

b Merger can add to acq’d firm’s MKT ADVANTAGES (as in P&G / Clorox: P&G’s mkting ability would add to Clorox’s already-substantial advantages in the bleach mkt)

c 1984 guidelines: challenge if acq’d firm’s mkt share > 20%; no challenge if mkt share < 5%

d Defenses: acq’d firm’s mkt share may be large, but it’s falling; other potential entrants will vitiate compet advantages conferred by the merger

C BARRIERS TO ENTRY

1 Ex: advertising efficiencies conferred by conglomerate’s greater ability to command advertising discounts (P&G case / P&G wants to acquire Clorox)

Mergers — Innovation Markets

I Gen’y

A Innovation mkt = R&D directed to a particular new or improved good or process, AND the close substitutes for that R&D

1 Substitute R&D impedes innovation monopolist’s ability to retard the pace of R&D

B In terms of horiz mkt guidelines, innovation mkt = set of activities and geographical area in which a monopolist could impose a SMALL but SIGNIFICANT and nontransitory REDUCTION in R&D effort

1 This is analog to small but significant and nontransitory price increase

C Whole point of analysis is to determine whether a merger will increase or decrease innovation.  If you decide merger will decrease innovation, you may block the merger

II FIVE STEPS OF ANALYSIS

A Identify overlapping R&D activities of merging firms

1 If there are no overlapping R&D activities, then the merger is okay.  If there are overlapping R&D activities, then continue

B Identify alternative sources of R&D

1 Ex: whom do merging cos view as threats down the road?

2 If there are other firms doing the R&D, then we aren’t concerned about the merger.  If there is NO alternative R&D, then we are concerned — merger might affect flow of products down the road

3 Merger might be approved w/ CONDITION that IP be licensed to a 3d party, thus increasing likelihood of emergence of an ALTERNATIVE source of R&D.  Another possible condition: divestiture of assets

C Evaluate actual and potential competition from downstream prods that could make it unprofitable for an R&D monopolist to raise price or reduce output.  In other words, is the product mkt itself likely to be competitive enough to overcome any lack of R&D?

D Assess competitive effects on R&D that could result from the merger

1 If there will likely be continued incentive to innovate even if the merger goes through, then allow the merger.  But if there are effects (i.e., R&D will decrease b/c of the merger), continue

E Assess R&D efficiencies arising from merger

III Criticism of innovation mkts:

A Don’t apply HORIZ GUIDELINES blindly to innovation mkts b/c presumption that mkt concentration HURTS R&D is NOT JUSTIFIED.  (This seems to be pretty much agreed-on by all)

1 In contrast, we presume mkt concentration hurts competition

2 Note also as Carlton points out, more R&D is not nec’ly better, while we presume more competition is better

B We simply can’t accurately predict the effects of a merger on innovation

1 Carlton: predicting effects of R&D requires looking FAR into the future, as opposed to near future for conventional merger analysis

a Remember there is a cost to blocking a merger — foregone efficiencies, for instance

i And a benefit TODAY is worth more than a benefit in the FUTURE

b It’s harder to say that in the far future, another firm won’t move into the mkt to conduct this R&D

C Risks of overdeterring efficient conduct outweigh likely benefits of innovation mkt analysis

D Carlton: concentration may be GOOD for R&D

1 Three contestable propositions underlie the claim that concentration is BAD for R&D mkts:

a Reducing R&D expenditures is undesirable

i But it’s products, not R&D itself, that is desirable.  There may be too much R&D to yield certain products (e.g, duplicative R&D by two competing firms)

b If there are fewer firms performing R&D, there will be less aggregate R&D and fewer new products

i But larger firms may be able to better absorb the risk and cost of R&D

c There aren’t enough other firms to perform R&D and develop future products to compete w/ the future products developed by the merged firm

i But you’re trying to predict not just potential product competitors, which is hard enough, but potential competitors for POTENTIAL products — products we don’t yet even know about

IV Application in Genzyme — responding to some criticism

A Only do innovation analysis where number of competitors is SMALL.  (Easier to predict, I guess)

B FACT-INTENSIVE inquiry

1 REGULATORY issues (e.g., approval by FDA) might prevent alternative mkt entry

a If so, R&D competition might be more important — increased danger from merger

2 Are firms likely to RACE to mkt — i.e., alter their R&D expenditures — in absence of merger?

a If not, R&D competition likely isn’t affecting firms’ R&D — so no danger in merging

3 Do corp docs indicate any intention to delay R&D if merger goes through?

a Keep in mind that lowering expenditures doesn’t nec’ly indicate scaled-back R&D — perhaps it just recognizes R&D efficiencies from merger

4 Would it make economic sense for firm to delay R&D of acq’d firm?  Is it likely that acq’d firm’s product would cannibalize sales of acq’g firm’s product? 

5 Efficiencies: combined R&D might help firm target its efforts

a But perhaps a more narrow J-V could achieve those efficiencies

Mergers — Int’l Approaches

I EU

A Historical:

1 Formerly, establishing dominance was a PREREQ to blocking a merger.  Gvt had to prove merger would CREATE or STRENGTHEN a DOMINANT position, resulting in SIGNIFICANT IMPEDIMENT to competition

2 Dominance usu req’d > 40% mkt share

B Modern:

1 Entertains efficiency arguments, as in US

2 TEST = would merger SIGNIFICANTLY IMPEDE EFFECTIVE COMPETITION?

a Mkt dominance is just one factor to consider

b So EU can block merger that will create a BIG, but not the biggest, competitor

i Goal is to combat NONCOLLUSIVE OLIGOPOLIES

ii Ex: 2d and 3d competitors merge w/o becoming biggest

1 Previously, wouldn’t have been blocked b/c dominance usu couldn’t be established below 40% of mkt

II Korea

A STD = prohibit mergers that SUBSTANTIALLY RESTRICT competition in the relevant mkt

1 Doesn’t matter whether horiz, vert, or conglom

B TEST = PRESUME merger substantially restricts compet w/ ELTS:

1 Combined firm has LARGEST share in the mkt AND difference betw combined firm and next-largest competitor is >= 25% of the mkt

2 OR

3 Small and medium-sized have >= 2/3 of mkt share AND acq’d firm has >= 5% mkt share

C Geo mkt is defined as entirety of Korea, unless supply of product is ltd to a certain area

D Cts also consider FACTORS: likelihood of MKT ENTRY by other competitors (incl barriers to entry); EFFICIENCY gains 

