The Fault Principle
A. Systems of Liability and Relationship of Insurance

B. No Liability Rule- would leave no compensation available and might encourage vigilantism.  You would get 1st party insurance (insure yourself 1st) (US doesn’t follow this).
C. Universal/ Social Insurance - (US has weak versions of this already) less incentive to recover quickly but people would probably still act carefully.

1. Judicially Administered Liability Rules - are a compromise between no liability and universal insurance.  (US follows this and this is what torts is).

2. Absolute Liability (analogous to Strict Liab) proposed in Hammontree v. Jenner but rejected in favor of a negligence standard of foreseeability and reasonable person standard.

3. Courts have developed a complex set of liability rules for determining allocation of losses – reflects tension between Strict Liab. and Negligence

Absolute Liability – Good for compensation, but not so good for moral fairness or deterrence

I. Judgement and burden of proof

A. Reasons for single-judgement system: efficiency, closure for D, incentive for P to recover promptly and rehabilitate.

II. Vicarious Liability – ‘respondeat superior’

A. Employer-employee

1. At common law, employer only liable for specific/direct commands. Now, employers liable when employee is acting “within the scope of employment”.

2. “Frolic and Detour” – Two tests: subjective intent of the employee (ex., sub intent of employee was pleasure ( employer not liable) OR objective reasonable foreseeability from employer’s standpoint.  Dominant view is objective reasonable foreseeability of the frolic and detour.  If reasonably foreseeable, then employee may be held liable. (You should talk about both however).

3. Justification: compensation  - ability to spread cost by loss and has deep pockets; price reflects real cost of production including risk; deterrence - employer in position of control; moral fairness – employer has more choices and employee less.

B. Employer-Independent Contractor

1. General assumption is that employer not vicariously liable for ind/contractor.  

2. Exceptions:  Non-Delegable Duty – Duties are non-delegable when the activity is:

i. Risky or unusual in nature

ii. A danger to the public at large

iii. Prescribed by statutory requirements

See Maloney v. Rath (owner of car held liable for faulty brakes on car despite mechanic’s negligence although she was careful in choosing).

3. Justifications: compensation – more places to access compensation; deterrence – since activity risky, promotes activity substitution

Historical Development of Fault Principle

I.
Evolution of writs of case and trespass at common law (classical view)

A.    Standard based on physical event which caused injury.

C. B     Case: indirect or consequential injury consequence. Liability is negligence –

D. have to show carelessness
E.   Trespass: direct consequence of an act involving direct application of force.  

(Strict Liability, Only defense is ‘inevitable accident’).


Trespass case were very limited, so case developed, but you have to show negl., 

there were inequitites in both which were resolved in Brown v. Kendall
II.
Unification of the Fault Principle (standard of care) and burden on Plaintiff now.

A. Brown v. Kendall court uses 4 categories:

1. intentional v unintentional (outcome)

2. voluntary v involuntary (ability to control action)
3. lawful v unlawful (prohibited or permitted under statutes)
4. necessary v unnecessary (legally mandated)
Court determines D’s behavior is voluntary, unintentional, lawful and unnecessary and D not liable.  Not every unlawful act is negligent.

Unify trespass and case into negligence with standard being “ordinary” care

 Justice Shaw was focused on encouraging business to develop and opted for a standard of negligence rather than S.L. to encourage economic growth.  M says:  people will act with the same degree of care regardless of liability standard; what will change is how one insures.
A.  
So in the end, there is only liability when Defendant exercised less than ordinary 

B. care and Plaintiff exercised ordinary care (for Brown)

The Standard of Care
I. Reasonable v. Unreasonable conduct

A. Adams v. Bullock – court looks at the reasonableness of D’s behavior and considered: foreseeability of the accident, feasibility of making changes, and whether franchise is lawful and determine trolley wires not negligently strung

1. Naïve impiricism: anything that has not happened before is unforeseeable (not adhered to in tort law)

C. Reasonable foreseeability: middle ground where some things are foreseeable.  Note: Ct doesn’t want to make business an insurer for anything that might go wrong, regardless of their fault.
2. Omnicism: everything should be foreseeable (not required in tort law)
B. In Braun v. Buffalo Gen. (det. it was foreseeable other buildings would be built and D failed to ever inspect electric wires whose insulation was only suppose to last three years)
II. Economic Analysis of Negligence to Determine Reasonable Behavior

D. U.S. v. Carroll Towing – considers B,P,L and custom in determining if bargee should be aboard (found D liable b/c violated custom of having bargee during day).

E. Judge Hand’s Formula: Where B > PL not liable, but where B<PL are considered negligent (B= burden of safety, P= probability of harm, L= loss/injury).  Calculations are made at the margin: If MB<MC you are over-investing - wasteful. If MB>MC you are under-investing – negligent.

F. Fundamental Assumptions w/ Economic Analysis 

1.  People are rational maximizers (will try to max pleasure & avoid pain)

2.  Actors have perfect information

3.  Efficiency is sought to maximize all bnefits

4.  Cost efficiency investment in safety

5.  Methods – calculate at margins, cost-internalization
G. Effect with SL vs. Negligence.

1. In strict liability, spend up to the equilibrium point, then invest in insurance above that point.

2. Ex:  At 35 mph 1/1000 chance accident cost $200,000 (PL=$200)

       At 40 mph 1/750 chance accident cost $300,000 (PL=$400)



$200 additional accident cost for $100 benefit of seeing concert on time is negligent.


      
Ex:  Reduce speed to 30 mph where PL=83.33



$116.67 savings but benefit is $100, therefore over-investment

3. Difference between two liability systems is whether the victim is responsible for residual costs where adequate care was taken.

H. Cost Internalization

1. Cost of item depends on standard of liability.  As price up, more producers willing to supply; as more expensive, fewer bought.

2. Bottle/can prob: (cost bottle less, accident cost higher)

Under NL=make bottle b/c cheaper and no need to internalize costs

Under Neg= making cans you are careful and no need to internalize cost

Under SL=  must internalize accident costs so always add ins to each

3. Rationale:  worry that under Neg people will under-insure selves b/c underestimate cost of using, injured go undercompensated.  With SL, acc costs included so “buy right amount” and will be compensated.  This assumes actor is irrational or uninformed.

1. We need liability rules, b/c if we didn’t have them, then costs would be externalized instead of internalized, liab rules make us change our behavior)

III. The “Reasonable Person” Standard

2. General Rule: “reasonable person under the situation” – tort looks at conduct, not intentions (in crim, mens rea is considered); it’s an objective standard – “community norm” not an average person. Critics of objective standard say it is unfair to hold people to standard they cannot meet (i.e. low intelligence, slow reflexes)

A. Exceptions

1. Disability: 

a. Physical – standard of reasonable person with same disability; Don’t want to preclude physically disabled from participating in any activity but deter some, fair b/c physically disabled can participate, but lowers compensation

3. Mental – no exceptions for low intelligence.  Most jurisdictions won’t permit exception for insanity b/c of difficulty in measuring, but might make exception when NO MORAL CHOICE & NO CONTROL.  Deterrance Argument: By holding mentally insane people liable, we hope that will make them get help or have those people around them get help or take care of him.  What if a mental condition mimics a physical disability (hysterical blindness)? No indicia.  We allow exceptions for physical and not mental b/c of measurability and susceptibility to fraud. 

2. Age

4.  Youth – Old Rule <7 not capable of negl/irrebutable, 7-14 no negl/rebuttable, 14-21 capable of negl/rebuttable.  Now use “reasonable child of that age” standard (don’t factor in intelligence) objectively and jury permitted to consider subnormal intelligence, experience.  Arbitrary lines must be drawn – 18 adult. Youth: old rule takes away jury’s ability to distinguish between characteristics but under modern rule juries can bring in community values.  Parents are not vicariously liable for their children except when they are negligent in supervision. 
a. Adult Activity: Most courts hold child liable when participating in adult activity, some when activity is inherently dangerous (snowmobiling) and no exceptions for immaturity or limited experience. Why fair? Other party unable to make allowances b/c don’t know it is a child, undercuts compensation to permit no liability, fair b/c child chooses to engage and assumed to understand consequences

b. Old Age – no special standard and expect sufficient life experience to allow different behavior. Old Age req’mnts deter and encourage activity substitution, morally fair b/c life experience should deter them.

3. Unusual Skills: Restatement (2d) §298 – must use facilities of reasonable person but also superior qualities one has when in professional setting.  Justification:  deters someone from foregoing special skill, promotes compensation.  Otherwise, no use of special skills required, only reasonable actions under the circumstances.

IV. The Emergency Doctrine: application of reasonable person standard, consider if someone acted reasonably “under the circumstances” of the emergency.  Cannot use emergency doctrine where D’s conduct contributed to the emergency (i.e. speeding).  Businesses of certain nature should anticipate emergencies and cannot use the doctrine (ex. Public pool)

Role of Judge & Jury – Proof of Negligence

I. Categorical Rules v. Case by Case Adjudication

5. Baltimore & Ohio RR v Goodman case: Jury found P’s behavior reasonable and court of appeals agrees.  For J Holmes to overturn must show that (1) as a matter of law, P contrib negl or (2) no reasonable jury could find for P.  Holmes establishes judge’s right to make decisions as a matter of law (argues that when jury decisions are inconsistent, judge should decide b/c judges are better repeat player to impose a uniform standard and inconsistency will be remedied by judges.

A. Pokora v. Wabash overturns Goodman since facts of each case need to be taken into account.  Cardozo responds – court in Goodman made good decision but went too far to say “as a matter of law”.

B. In “factually complex situations” jury is best to decide facts.  In comm law – we don’t set down categorical rules b/c we want indiv justice.

6. Policy issues: Do we feel court should educate public/send a message?  We don’t want inconsistent verdicts when facts are the same (Holmes).  Efficient to have a matter of law if juries always come to same decision or is it unnecessary.  If eliminate jury, don’t allow community input.  Akins says our perceptions change and so a rigid rule is bad.  Also, technology changes and rule of law won’t keep pace.

7. Problem with categorical rule (“rules of law”): aggregate facts don’t show individual circumstances, need to know marker has correlation to negligence, sometimes P gets a windfall while others have to show specific proof, they are over inclusive too.

C. Claims of efficiency are exaggerated – if there is inconsistency in verdicts, we may have more out of court settlements or encourage people to bring more cases when circumstances slightly different

II. Custom

A. Custom is evidence of standard of care but not dispositive.

B. Trimarco v Klein:  landlord failed to install shower door with shatterproof glass despite custom and enough to get case to a jury and allow them to determine negligence.

8. Custom does not have to a majority practice, just a substantial minority practice w/in the same calling or business (scope of activity). Customs not reasonable when there is potential collusion or the industry is marginally profitable.

C. Deviation from Custom: If well-established custom and D deviates, may be strong consideration in breach of duty.  Often powerful evidence of breach of duty but is not dispositive.  It relates to risk calculus (probability of the harm and in response to industry’s perception of potential risk) and must be shown that the reason for the custom is to prevent injury sustained by P.  Also suggests that to have undertaken the custom is not too burdensome.

D. Compliance with Custom: Often evidence of lack of breach but does not conclusively establish reasonableness.  Jury can find “customary negligence” if the custom is entirely unreasonable. (ex. Speeding b/c everyone else does) and may not always be admissible.
E. Restatement § 286: Elements of statutes to determine statutory tort liability

9. Class of persons

10. Particular interest

11. Kind of harm

12. Particular hazard

A. G.  Should an old plant be held liable to the same standard as a new plant?

- only when the cost isn’t too high b/c of the fixed costs associated w/ older plants.

III. Statutory Regulations – Negligence Per Se

B. Legislative Role: some can regulate tort law as long as statute is constitutional.  Civil enactments must be used as a categorical rule while criminal statutes, admin regulations and municipal ordinances may be used to set standard.  Company Safety Manuals are not basis for Neg Per SeReasons for different weight – deference to legislature’s civil statutes, inability to understand intent in municipal ordinances and variation among areas and there is not as much process involved.

C. Rationale for negligence-per-se doctrine: the reasonable person is law abiding.  The statute thus replaces the “reasonable person” standard.

D. Criticisms:  Huge impact of being shown to have violated criminal statute since D liable for all harm proximately caused by their violation.  Constricts the jury’s role in determining breach of duty and gives judge broad discretion.  Questions as to whether it encroaches on legislative domain in interpreting intent when legislature does not clearly impose civil liability.

E. Criteria for determining negligence per se – statute can be used when the object (doesn’t have to be main object) of the regulation is safety.  Rest. Says the legislature needed to intend it to be subject to torts.

1. Martin v Herzog rule:  Where the statute is designed for protection of “life and limb”, liable unless show it is an ‘unavoidable accident’.  Tedla v. Elman revises it to show “reasonableness” as excuse for violating statute intended as a Code of Conduct (not a standard of care).  Swallows doctrine of negl per se in evading categorical rule.

F. Tedla v. Ellman and Restatement 2nd : (1)if statute is designed to protect a class of persons, (2) to protect a particular interest, (3) from a kind of harm, (4) in a particular manner – May consider legislative intent and secondary purposes when analyzing these elements. Effect: only binds jury to find breach of duty.  Must still show causation, damages, any defenses.  In Tedla, the Ct uses statute as “primie facie” (evidenced of negligence as opposed to neg per se.

2. Secondary purpose:  If can show that legislature considered protection from a type of harm, manner, interest, class as secondary to its intent, may still be able to establish negligence per se.

1. Licensing Statutes:  Should the law allow licensing requirements to be indicative of standard of care?  Majority refuse to establish as standard of care because purpose is to protect public from those without skill and D’s lack of ability should be shown.  Most feel goes too far to use licensing statues even though logic above is not complete.  Situation of doctor unlicensed who has all the requisite skills – not negligent per se.

2. Even if you follow statute, it is not dispositive of reasonable care, you can still be found to have been liable.

A. Constructive Notice (circumstantial evidence)

B. Used in slip and fall cases as evidence of negligence by drawing an inference.  To constitute constructive notice, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident.  

C. “Mode of Operation”: allowed where no evidence that actual or constructive notice.

3. Foreseeability that this type of business will result in types of accidents in the case and notice is irrelevant.

4. Policy justifications:  Compensation – easier to prove and be compensated.  Deterrence – store has control of how runs business and supervisor will pay more attention.

5. Mode of operation has been mostly used for self-service food.  But if no actual or constructive notice as a matter of law, then not liable.  (Gordon, p slipped on museum steps on waxy paper from concession stand, but d not liable b/c had no notice of paper being there.)

A. Res Ipsa Loquitur (the thing speaks for itself, circumstantial evidence) begins with Byrne v. Boadle
B. Elements

1. Accident normally does not occur in absence of negligence – frequently used in medical malpractice but inherent risk will never support use of RIL

2. Exclusive Control of D – must only show it is more likely D and not necessary to exclude others.  Not necessary to be actual (in contracting out b/c non-delegable duty) in landowner-invitee situation (P has no knowledge of risks).

C. No voluntary contribution by P – least important element since comparative fault and contrib negl does not bar suit and linked with exclusive control.  (It is not contrib negl/affirmative defense)

D. Once RIL is triggered, it is primie facie negligence (evidence) which Defendant must rebut.

E. Evidentiary Impact – effects burden of production and persuasion

F. In NY, Nebraska, gives rise to inference of negligence

G. In CA, Weak presumption:  D burden of production, P persuasion (obligates Defendant to give evidence of ordinary care or lose negligence)

H. In LA, Strong presumption: D burden of production and persuasion

I. Multiple Instrumentalities/Multiple Defendants Ybarra v Spangard
J. If there is a connection between Ds (surgical team, contract, etc.) can bring suit under RIL against all – if acting in parallel even if one may be liable and others not.  Generally, if you have lots of Ds and there was not collective control, then no RIL.  (Ybarra diff b/c it was a team)

K. Policy Concerns:  RIL serves information-generating function – when evidence is in the hands of D it will encourage them to speak up as to who is at fault among them; goal of compensation is satisfied since allows P to collect for injuries when cannot show specific acts of negligence.  Has COSTS: overdetterence of people who may not have been negligent and not fair, penalized for silence.  However, judicial efficiency is served and may encourage truth-telling.

L. Relationship to Insurance:  Encourages some to take care until the point it is economically reasonable and then insure above that (malpractice, airline liability for death or injury)

M. Defenses: 

a. not usually due to negligence

b. Defendant was not negligent

c. Instrumentality was not in exclusive control of Defendant 

d. Plaintiff contributed to injury
Medical Malpractice

A. Standard of Care (is Custom) (if you meet the standard of care in the profession, then you are acting reasonably)
B. Custom:  SCOPE – doctor owes a duty b/c dr-patient relationship.  NATURE – reasonable physician based on customary practices in “same or similar community”.

1. Relevant community: private v. public hospital, rural v. urban doctor – do we want to micromanage hospital decisions through decisions of reasonable care?  Jury can take into account circumstances of hospital or clinic in determining reasonable actions despite national standard (Ct takes into account the resources of the hospital).
2.  Where alternative practice is acceptable among a “substantial minority” it is the custom and reasonable.

3.  If a reasonable patient wants to know, the doctor should tell them.

C. Exceptions to Same or Similar Community Standard

1. Board certification: Held to the standard of the national group who is board certified.

2. Legislation: Where statute creates a standard of care (rare)

3. Common Knowledge:  Where a jury would understand it without special skill, changes to an “objective standard”.

D.  Expert Witnesses: Jones v. O’Young established - Don’t necessarily have to be in the same field, just related (b/c hard to get physicians to testify against each other), can read treatises so no expert has to testify, can use academics to testify and services who provide expert witnesses.  When experts on both sides, jury can determine which is to be believed and discounted (Hennig v Thomas – experts for hire ruin credibility w/ jury).

A. Res Ipsa Loquitur in Medical Malpractice

ii. Common Law RIL - No expert necessary where behavior so egregious that layperson would know by “common knowledge” it was unreasonable (i.e. leaving instrument inside of patient) since jury does not need special skill or training to know.

iii. Court in Connors decided Expert testimony can be used in RIL medical malpractice cases where jury needs information to understand the procedure and determine ordinary care.

I. Informed Consent

iv. In general: Patient and Doctor in K for (1) transmission of information (disclosure) – governed by objective or subjective standard - and (2) performance of the service – governed by custom.  W/ malpractice, tort and K look more similar if you get promises.

1. Divergence between the two in the standards since informed consent governed by common knowledge and experience while procedure is more expert practice.

A. Physician Rule

1. Custom sets standard of care doctor must take in disclosing

2. Must have expert testimony showing the relevant customary standard 

v. Patient Rule (becoming more common) – (more care than customary) information patient would have wanted if they had control over the contract.  Rationale: there is a trust w/ patient/doctor.  Patient relies on doctor and should be able to make informed decisions b/c dealing w/ her body.

1. Obligated to disclose all material risks that might affect their decision.

i. Issue of diclosing baseline so #s are relevant?:  In Korman v. Mallin one issue is that % risks were irrelevant without baseline #s to frame them and this may have affected their materiality.

vi. “Special interest”:  If patient expresses particular concern, doctor needs to weigh this.  However, they are not obligated to pursue every special interest you have.

       Exceptions:


a) detrimental effect pyschologically or physically


b) infancy/ incapacity – should transmit info to parent/ guardian


c) patient requested not to be told (subjective, preserves patient autonomy)


d) emergency makes it impractial


e) obvious risk (redundant)


f) physician doesn’t know or have reason to know about risk


g) remote risk for common procedure
B. Extension of Informed Consent Doctrine

1. Disclosure of risks of foregoing treatment: some courts require this.  Problematic b/c causation must still be shown – that patient would have undergone if they had been told this info.

II. Attorney Malpractice

A. Duty established by attorney-client relationship.

B. Standard of care set by the community

C. Breach shown by failure to meet that standard.

D. Must show causation – “but for” the negligent error of attorney, client would have prevailed in case.

Scope of Duty

A.
Three Elements of the Duty Requirement


1) Scope:  To whom, if anyone, is a duty owed? (trend toward more general)


2) Nature:  What is the nature of the duty?  


3) Breach:  Was the duty breached?

B.
Scope of Duty


If I don’t owe you a duty, then 3 ways to get a duty:

1) Voluntary Assumption of Risk.



2) Special Relationship – from status




a) familial – at least nuclear family




b) fiduciary duty – based on trust, like doctor-patient



3) Risk Creation




a)  traditionally, only when your act is negligent




b)  modern/emerging – owe duty even if not negligent

Duty to Rescue

I. General Rule – No duty rescue (act of nonfeasance) even if ‘easy recue’.

A. Generally duty for misfeasance – affirmative conduct that creates an unreasonable risk of harm (cajoling someone into dangerous act), negligent omission (not paying attention while driving) 

B. No duty for nonfeasance – failure to intervene EXCEPT:

1. In Harper v Herman, D found not liable for failure to warn b/c had no duty in the first place. 

C.  When there is a Special Relationship based on status

1. Familial

2. Fiduciary – surrender self to care through K or formal custodial duty such as teacher, guardian, common carrier, innkeeper 

D. Affirmative Enhancement of Risk (negligently or not under §322 Restatement): movement towards imposing rescue obligations on those connected in any way to the need for rescue, always required when negligence caused the risk

E. Voluntary Assumption of Duty: 

1. Traditional view: Must not leave the person in a worse position

2. Modern view: Restatement §324 you must act reasonably careful  - this could dissuade some to undertake rescue for fear of liability

II. Policy Justifications: to require rescue would eliminate autonomy and cheapens rescue, might encourage some to undertake dangerous activities expecting rescue 

III. Responses

A.  Farwell v. Keaton uncommon response:  found D liable since (1) special relationship based on status of ‘co-companions’ on a social venture and (2) voluntarily assumed risk of rescuing him and left him worse off where no one could find him.  Difference whether you look at this as a single attempt to rescue or one long event: if separate it (he improves situation) and puts him driveway of family.  If one event, worse position since no one else can come to his rescue.

B. Legislative Good Samaritan Laws: some require you to assist or intervene in ‘easy rescue’ situations and some limit liability for involvement. (creates some incentive to rescue)

IV. Liability for injuries during rescue attempt

A. If victim was negligent in putting self in peril, may be liable to rescuer for injuries.

B. If rescuer exercises reasonable care in undertaking rescue, not liable for injuries sustained by victim, especially if they are better off (i.e. broken leg better then drowning) as long as no intentional infliction of harm upon victim.

C. Liable if you negligently prevent a third party from giving aid to the victim (§327 Restatement) 

Duties to Third Parties

I. Obligations based on contract

A. Scopes of duty:

1. (Narrow) Privity-  only Belle Realty would be owed a duty

2. (Broad) Foreseeability – very generous standard

3. (In-between) Third-party beneficiary doctrine:  In Strauss v Belle Realty, this is applied.  Con Edison is held to a gross negligence standard and duty to Belle Realty.  Strauss cannot claim intended beneficiary.  Judged at the time of the contract who is beneficiary and is limited class of beneficiaries – either billpayer/spouse (a lot like privity) OR foreseeable. (Ex. If foreseeable that tenants will sublet apartments, then subletter is an intended beneficiary in the apartment, but if restrict it to billpayer and spouse, then not) (Ct wants 3rd Party beneficiary to be limited and identifiable [ at time of K])
II. B.  Policy Justifications for Strauss decision:  (1) would impose “crushing liability” on Con Edison since no bright line between guests and tenants in common areas.  The requiring of a duty of this type is attempting to wriggle out of  flawed contract (Con Edison is heavily regulated so unable to cost spread in contract with realty co and tenant unable to bargain for protection at higher rent cost or discount)

III. Duty to Control and Protect

A. Duty to Control: (1) know or should know of dangerous propensities of 3rd party, (2) identifiable victim, (3) serious risk of bodily injury or death, IF (1) there is a special relationship and (2) some type of ability to control.  
A. Crucial whether it is misfeasance or nonfeasance.  Pulka v. Edelman (cars exiting garage) D had no control over patrons as they left.  Dissent claimed misfeasance from negligent operation of garage.  Query: Should wife be responsible for controlling pedophile husband?  Some say yes, others no to preserve marital confidentiality.
B. Tarasoff v. Regents of UC (D therapist’s patient killed P’s daughter).  Controversial decision b/c dispute over whether he could control in out-patient setting, analogized to misdiagnosis of communicable disease resulting in harm to others.  

C. Jurisdictions overwhelmingly adopted Tarasoff with different variations. 

1. Duty to warn “readily identifiable victims” – what if 3rd party doesn’t identify by name, does therapist have to pursue names?

2. All foreseeable victims must be warned
3. Doesn’t apply to property damage (some)
4. Legislature passed Civ. Code §439.2 where therapist must undertake ‘reasonable effort to warn’ where there is threat to an identifiable victim.

D. Policy Considerations –  Deterrence: might deter therapy seeking b/c breach of confidentiality, but does protect life and limb.  Compensation – advances opportunity for compensation by making another D available. Moral fairness – why is it fair to hold Dr liable since the ethics of his profession say he shouldn’t disclose?  Might depend on your belief as to whether or not people can be rehabilitated – you would not want to breach confidentiality if you believe they can.

IV. Liquor Suppliers and Social Host Liability

B. Commercial suppliers can be liable – ‘dram shop acts’ when served to visibly intoxicated patrons (or to minors).

C. A few courts hold social host liable for intoxication of guest and ensuing accident – justification: if believe driver can’t be deterred, criminal sanctions don’t compensate victim, if social host ‘on notice’ as to the danger (can see intoxicated) and has control over liquor, perhaps should be liable.  Kelly v Gwinnell held social host liable b/c served liquor directly (NJ).

a. Most courts won’t hold social host liable – justifications: to do otherwise would minimize responsibility of drunk driver for own actions, interferes with social customs (out of sync w/ popular will) & is a difficult standard to apply.

V. Negligent Entrustment – SCOPE: 3d party, NATURE: “reasonable care”

A. (1) Actual or constructive knowledge that 3rd party is unfit or unskilled to handle instrumentality (2) entrust it despite that knowledge and (3) P is injured by 3rd party in using that instrumentality
B. LOAN – control ability to retake possession of the instrumentality at any time.  Even if careful in making loan, have an ongoing duty to act on what you reasonably come to learn later.
b. FINANCE - (see Vince v. Wilson- grandaunt negl entrusted finance of car to nephew despite his history of drug abuse and no license, she warned car dealer who negl sold car to him).  Only liable for the time of the sale/finance for what should have known/knew.

D.  Policy Issues: Some people may not be deterrable and need to impose liability on 3rd party which might be able to control them, if require only ‘actual’ knowledge, there is incentive to remain ignorant so extended to ‘constructive’ knowledge as well.  Problem than financer can be liable much later even if 3rd party improves if at the time of finance/sale it was known he might be negl.  

Landowner-Occupier Duty

I. Common Law Classifications, Standards of Care, and Justifications – see Carter v. Kinney (P slipped on icy walkway at D’s bible study – concluded P is licensee)

A. Trespasser – one who enters the land without permission; landowner to refrain from ‘willful, wanton or intentional misconduct’, later extended to ‘no traps’ – manmade, inherently dangerous, apparently innocent

i. Frequent trespasser:  obligation to warn of hidden artificial dangers on the land when (a) trespassers is known or should be known.

ii. Child Trespassers: ‘attractive nuisance doctrine’ leads landowner to owe child a duty of ordinary care if (a) landowner knows or should know children are likely to trespass and (b) landowner knows or should know condition involves unreasonable risk of bodily harm or death and (c) children do not realize the risk b/c of their youth and (d) the utility of maintaining the condition and burden of elimination are slight compared to the risk to children

iii. Discovered or known trespasser: obligated to warn of danger when it is (a) non-evident and (b) human made/artificial ; must also exercise care in carrying on activity [while interacting with them, they are a licensee and have a ‘limited license to leave’]

B. Licensee – enter with permission but without express purpose which gives rise to an expectation of reasonable care; owed duty to warn of dangers known to landowner & unlikely to be discovered by entrant

C. Invitee – enters with owner’s permission either for 

i. business purposes: potential financial benefit

ii. open to the public: held out to general public

c. and is owed duty of “reasonable care” to warn of dangers & rea care in maintaining property and reas efforts to identify risks.

II. Changing conditions and Judicial Responses

A. In dense, urban conditions where interaction across boundary lines since antiquated there has been pressure to create exceptions in common law categories.

B. Rowland v. Christian created a unified standard where the entrant’s purpose was relevant but not determinative of the standard.  Applies as standard of “reasonable care” justified by our modern society.
i. Most court followed suit and created a unified standard.

ii. Some have chosen to adhere claiming that the unified standard provides predictability and stability and legislature should be the one to amend the status distinctions.

iii. Inclusion of trespassers has been controversial in those accepting unified standard: Justification to include – more simple and landowner’s unreasonableness had created the risk to a fortuitous entrant.  Justification to not include – allow compensation even when criminal intent 

C. Natural conditions – general rule no duty, exception for urban areas (trees), some for rural areas, and other impose duty of “reasonable care” for natural dangers.

III. Criminal Conduct

A. Landlord-tenant – most jurisdictions acknowledge exception to no-duty rule


i. No duty to prevent physical condition except (1) if known by landlord but not tenant, (2) it is for public use, (3) landlord retains control, or (4) negligent repair.

ii. Criminal activity – formerly reluctant to impose liability b/c of police obligation and criminal is directly responsible and landlord doesn’t have control.  Kline v. Mass. Avenue (reduced security and tenants complained, found liable when P assaulted in hallway).  

iii. Landlord responsible if negligent for maintaining security if (1) “on notice” it is a problem and (2) fails to act. Justification – P would go uncompensated, landlord “on notice” and “tenant dependency”.

B. Commercial Property Owners

1.  General rule – no liability. Exceptions for 

i. “incubators of crime” – 24 hour shops, garages

ii. High degree of foreseeability (“prior, similar incidents” limits crushing liability of foreseeability) but debate over this – is it fair that a store in a high crime area will be liable for lack of security but not one in tranquil area?

iii. Court has chosen to impose limited liability for businesses b/c believes benefit of keeping stores open outweighs costs of undercompensation

2.   Justifications for no liability in Williams v. Cunningham Drug Stores (P alleges lack of security, D found not liable):

i.     Stores will close in poorer areas (Q: will this really happen?)

ii.    Can’t control actions of criminals

iii.    Shouldn’t act as an auxiliary police department

3 “Specific Notice” – if store had notice of prior incidents or threat to particular individual perhaps may be liable to individual.

3.  Store can’t interfere with 3rd party’s effort to assist or report a crime.

4.  Right to Resist criminal act – employee does not have accede to demands of hostage takers but cannot “unreasonably provoke”.
Duty Limited by Type of Harm
I. Negligent Infliction of Emotional Harm – Parasitic(underlying physical or property injury) v. Pure Emotional Harm

A. Special Circumstances: (direct)

1. Negligent mishandling of a corpse (including botched burial)

2. Negligent handling of a telegram relating to death

B. Direct

1. IMPACT RULE:  don’t suffer physical injury but are “touched” (guarantees authenticity of emotional suffering claim)

2. ZONE OF DANGER: not touched but could have been hurt (suffices to guarantee authenticity) – near misses. (See KAC v. Benson –Dr with AIDS performed gyn procedures – was P is zone of danger? court says no b/c of minute objective statistical risk) Test: (1) within zone of danger of physical impact, (2) reasonable fear for own safety, (3) severe emotional distress with physical manifestations.

3. REASONABLE PERSON: (broadest test) gives jury to decide if person reasonable suffered emotional harm.  Often require physical manifestations of emotional distress. Increased willingness to adopt this test.

a.  Gammon v. Osteopathic (sent severed leg rather than father’s belongings)  court afraid that if it doesn’t use “reasonable person” test, he won’t recover but this was so blatant in the foreseeable affect on a normal person.

4. Query:  What if P tested positive for HIV?  The impact applies since there is evidence of a physical touching but not aware of it until letter arrives and test +.  If you consider it parasitic, can collect and time of HIV+ result, if consider it IMPACT, collect at time of receipt of letter.  RULE determines damages available.

C. Indirect (D has caused physical injury to a third party and P is a bystander witness)  DUTY Claims: (1) Independent – directly owed to bystander P or (2) Derivative – from that owed to 3rd party by virtue of P’s relationship with 3rd party.  (Contrib negl can bar or reduce claim in derivative duty situation)

1. ZONE OF DANGER TEST: (1) When D created risk that injured/killed 3rd party, simultaneously created risk to P and (2) close relationship.   Limits liability only to those who have a direct duty owed and luckily don’t get hurt.  There is discomfort with the arbitrariness of this test and can’t recover if witness and are fortunate to be outside of the zone of danger.

2. DILLON-PORTEE TEST: (1) contemporaneous sensory observations, (2) familial or marital relationship (3) death or serious injury to third party, (4) show stress is serious emotional distress.  What about closed circuit camera as contemporaneous observation?

3. REASONABLE PERSON TEST: (1) would a reasonable person in the same circumstances suffer serious emotional distress? (2) show emotional distress.  This test would permit recovery for domestic partners

i. Johnson v. Jamaica Hospital (baby kidnapped but returned safe) P argue “direct duty” – by K of leaving child in care.  D argues “indirect” duty b/c duty to baby.  Court does not permit a direct duty to (1) limit liability in medical malpractice cases by not distinguishing between K for medical care and K for custodial obligations.  Dissent points out that liability would be limited since only those with custodial rights could have a cause of action.

II. Loss of Consortium

A. Parent-Child: Few jurisdictions permit child to recover for loss of consortium of injured parent b/c of fear of unlimited liability and double recovery (weak argument?).  More likely that parent can sue for loss of consortium of child (limits liability) and then it might be for loss of services.  Do we miss the point when exclude p&s from equation?  

B. Husband-wife – common law permitted recovery for husband for loss of services of wife but not in reverse.  Now, wife can sue also since classified also as sexual services - loss of services, companionship

1. Cohabitants often refused recovery b/c of concerns about fraud and interest in promoting marriage.

III. Wrongful Death and Survival

A. Wrongful Death brought by those who would be beneficiaries (intestate) seeking pecuniary damages  - loss of support (look at past support), medical expenses (if legally obligated to pay) - and non-pecuniary damages – loss of companionship, guidance and affection.

B. Survival brought by the estate and collect what deceased would have if they have lived.  Both their pecuniary damages – medical expenses actually incurred and lost net income – and non-pecuniary damages (only pain and suffering of decedent before death).  If instantaneous death, no survival action, some bar p&s  recovery.

C. Statutes govern recovery of pecuniary damage and some only permit wrongful death or survival.  Cannot recover twice for any damage if both permitted.

IV. Wrongful Birth and Wrongful Life

A. Wrongful Life – brought by child: most jurisdictions refuse to recognize the claim b/c of difficulty in measuring the harm and forces court to make judgement about whether no life of disabled life is better – court does not want to do!  Very controversial.  Few courts do allow for compensatory reasons, to recover for extraordinary expenses where wrongful birth action does not cover (ex beyond majority).

B. Wrongful Birth – brought by mother where doctor negligently fails to notify mother of condition of fetus and feel they have lost opportunity to make an informed decision about whether or not to abort fetus, must show “but for” D’s negligence, P would have elected to terminate pregnancy.  Does not claim child was unwanted.

1. Pecuniary damages: extraordinary expenses associated with child’s care (this is universally recognized where a cause of action is permitted)

a. For pecuniary damages some say can offset costs parent would have spent (but this usually is very little).

2. Non-pecuniary damages: loss of consortium? Courts generally say “no” b/c did not “lose” since if child was not born there was no affection or services.  Emotional distress?  Some jurisdictions permit for watching the suffering of the child.

a. Where allow offset for non-pecuniary damages, many courts feel offset for ‘joy’ is speculative and too hard to measure so don’t permit.  POLICY: It is a way to make sure not overcompensated or overdeterred.  If don’t offset, D pays as if it’s a complete loss and no positives, also undermines the moral value of the child.

3. POLICY:  Where no w/b or w/l -> moral sense of child trumps any instrumental objectives of deterrence or compensation.  Where permit pecuniary only -> sufficiently worried about deterrence and compensation but do not want to get involved in moral issues which may overdeter or overcompensate, don’t want to undermine the moral dignity of the child.  Where permit non-pecuniary -> feel if don’t allow there is underdeterrence and undercompensation since not investing in disclosure of defects.  More willing to discuss moral issues.  Danger= value of life questioned and stigmatized.

C. Wrongful Conception/ Negligent Sterilization

1. Parent: pecuniary damages and non-pecuniary for emotional distress.  Three approaches:

a. RESTITUTION:  refund cost associated with 1st sterliziation

b. RELIANCE: (most common) pay direct expenses based on “relying” on belief that 1st sterilization was good (pregnancy costs, cost of 2nd sterilization).

c. EXPECTANCY:  (minority approach) tries to put P in position would have been in had tortious mistake never happened.  Restore status quo ante: cost of unwanted pregnancy, 2nd sterilization, cost of raising child.  Child recovers nothing b/c had no K standing with 1st sterlz’n.

2. Child:  most jurisdictions don’t permit recovery but some allow for emotional distress of knowing they are unwanted

3. POLICY:  Restitution is underdeterrence and Expectancy has lots of speculative components.  Reliance doesn’t claim child is a burden and child less likely to feel unwanted.  Sometimes expectancy approach permitted where parents can show fiscal constraints and economic burden as the reason for the decision to not have children. 

V. Economic Harm: courts draw line though K principle to limit liability

A. Negligent Misrepresentation (must be negligently undertaken) - 3 approaches

1. NY Rule: Prudential Ins. v Dewey Ballantine (legal letter of assurance of business, later goes bankrupt and P sues).  Test: (1) knowledge of purpose for identified or identifiable party (limited and foreseeable), (2) reliance for purpose provided, and (3) “linking”  -quasi-privity.

2. Restatement Approach (2d) § 552: Test: (1) knowledge of purpose for identified or identifiable party and (2) reliance for purpose provided.  No “linking” required.

3. “Modified Foreseeability” in NJ (most generous approach).  Test: (1) reasonably foreseeable and (2) direct receipt of info by 3rd party from client who requested report.
4. POLICY ISSUES: In each case, there is underlying K.  Is “linkage” too narrow in NY approach - Could you artificially avoid liability by avoiding contact with 3rd party?  Does Restatement approach reflect any way for contracting price to work – how do you figure out how much to charge?  Yes – look at recipients (known) and purpose (amount involved) and risk of ‘worst-case’ scenario.  “Linkage” may be overly restrictive, inefficient to encourage them to bargain around the rules to produce duplicative Ks.  Question: where would most businesses want to allocate liability in case of insolvency?  Use tort law to supplement K not replace it, by imputing terms they would want anyway!

B. Public Nuisance, “Tragedy of Commons” - economic harm resulting from threatened physical harm  - DUTY is to a “particularly foreseeable” identifiable class. No K involved!

1. People Express v Consolidated Rail Corp. in an expansion, permitting recovery for pure economic harm (where volatile chemical escaped from railyard and forced airline to close for day, resulting in loss of fares).

i. Issue of foreseeability: court permitted P to recover b/c of proximity to D.

* “Particularly foreseeable”: type of persons or entities, certainty or predictability of their presence, approximate numbers, type of economic expectations disrupted.

ii. Concerns: limitless liability if permit all to recover  

2. Justifications:  although it’s a parasitic theory on property loss, it’s no one’s property.  Collective Action problem - we want to prevent uses that destroy and can’t use K or property law.  Goal is to prevent misuse and overuse albeit an imperfect way.  Tort is attempting to solve a failure of the market problem?

a. Results in perverse incentive to overuse b/c can get compensated b/c of your use?

3. Policy Considerations: 

a. Compensation - appropriate not to pay for economic loss b/c perhaps got lease cheaper.  It may depend on who was there first (i.e. if airport there first, price doesn’t reflect danger of toxic activity in nearby rr)  Not allowing compensation would discourage dense investment near toxic sites.

b. Will D make changes knowing it might be liable for pure economic loss?  If we believe they are unlikely to change activity, this liability rule does not deter them and serves no purpose.  The rule will impact where these places locate and the types of emergency and evacuation plans they have.  

C. Separation of Use and Ownership Interests

1. Some jurisdictions permit recovery for pure economic loss arising out of contract.  In case below, limited, “particularly foreseeable” # of plaintiffs.

i. J’Aire v Gregory: court said there is a duty to tenants to complete construction on time, even though K with the owner. 

2. Contractor has no duty to tenant b/c episodic relationship, practical problems of bargaining with each tenant.  Expected to sue owner:

i. Miliken v. Consolidated Edison Co.: did not permit recovery by tenants from D b/c D in privity relationship with Ps’ landlord who was paid fractional share of utilities.

ii. Robins Dry Dock & Repair v. Flint: (liability denied to time charterers of a boat due to negligent repairs b/c their loss only arose out of contract)

3.  Tort and K:

a. Permitting channeling (suing Contractor directly rather than sue LL, who sues contractor)

i. Results in savings (litigation costs)

ii.   Allows preservation of the L-Term relation between P and 3rd party b/c don’t have to sue them.

iii.  Tort supplants K and imputes term that parties would have bargained for - results in higher K price that then gets charged to tenants in exchange for ability to sue contractor.  

b. Not permitting channeling 

i. Makes administrative costs low

ii.   parties cannot opt out easily.

iii.  Courts that don’t permit may not believe that this is a term parties would have wanted in exchange for higher costs in rent.

D. Appropriate measures of Recovery

1. Fixed Costs - can’t avoid (overhead)

2. Variable Costs -  can take that and invest elsewhere

i. most court issue recovery for this or merely deduct the amount of the variable costs.

ii. Moran feels you should deduct the variable costs  + potential earning on them to get appropriate measure of recovery

3. Lost Profit - should recover

a.  should not recover for “lost opportunity” since can take money and invest elsewhere

Causation
I. Cause-In-Fact

A. Basic Doctrine - look at physical relationship as a prerequisite ; no policy judgements involved 

1. But for- but for the event/D’s conduct, P would not have been injured

2. Preponderance of the Evidence - standard is that “more probably than not” D’s conduct is the cause = treated as though the actual cause

B. Multiple Causes

1. “Substantial Factor” Test
a. Stubbs v. Rochester (trial court felt that water contamination was not cause-in-fact of P’s typhoid b/c other causes needed to be eliminated).  High court applies “reasonable certainty” test: 
i. not statistically 50% or more
ii.   not trivial, but substantial

iii. more likely that was the cause than the others

b. Concerns about D being free of liability

2. Models for recovery under Cause-in-fact

a. Traditional: must show by the preponderance of the evidence that the error was the cause of the injury/death

i. Traditional Model uses a pure ex-poste perspective - an “all or nothing” recovery.  Feeling that it systematically denies recovery results in hybrid models of “loss of original chance” and “reduction in chance”.

ii. Falcon v Memorial Hospital (dies of complication in delivery, without IV chance of survival dropped to 0% from 37.5%) remand case for trial to consider allowing P to recover for percentage of wrongful death action.

b. “Loss of original Chance”: The wrong is the taking of the full chance of survival you had.

i. Ex:  If original chance of survival 38%, reduced to 19%  -no recovery b/c only 50% taken. But if reduced to 10% would recover the 38% value of the life.

ii. “Loss of original chance”: ex poste mitigated by ex-ante ; wrong is deprivation of chance at recovery or survival but ex-poste requires materialization of harm.  All or nothing recovery for original chance.

c. Reduction in Chance: Wrong considered the loss of a fraction of chance you had.

i. Ex:  Chance was 38%, now 19% - recover 19% value of life.  If reduced to 10%, only recover 28% value of life.

ii.  “Reduction of Chance”: ex poste mitigated by ex ante; wrong is the risk creation, prerequisite is the materialization of harm

d. Which model is superior?

i. Deterrence: underdeterrence with reduction in chance where people only recover the % yet requires death.  Never get paid for the harm in that model, only the risk.  To get the right payout would have to do away with the materialization of harm requirement.  However, deterrence works on a foreseeability basis and breach of duty is an ex ante perspective b/c one will only take care in terms of foreseeability.

ii. Compensation: Traditional model is overcompensation because pays you for risks that were never there.  Can we ever get the correct pay out?

3. Mauro v Raymark Industries: Issue whether or not collecting under an enhancement of risk theory should require materialization of harm?

a. General rule: prospective damages not recoverable unless reasonably likely to occur.

b. Enhancement of Risk: courts worry about changes over time that may reduce recovery (i.e. loss of evidence, complexity of causation, changing identities of parties, proof problems and changing resources) want to permit recovery up front.

c. ‘wait and see approach: desirable b/c permitting recovery before materialization of harm may not encourage correct use of resources due to cognitive dissonance of P that might discourage them from investing in proper resources

D.  Multiple Actors

1. Summers v. Tice (court held both liable under j&s) - if we require both to pay several share, we are using an ex ante perspective which represents the risk of harm each created.
a.  Alternative Liability - only one or the other has caused the injury so P has the problem of demonstrating “but for” causation.

Result: Shifting Burden of Proof to require each D to prove he/she was not the cause of the injury

i. Compensation:  if leave burden on P, P gets nothing

ii. Fairness: P is totally innocent and Ds are “guilty”
iii. Deterrence: both Ds did something that should be deterred, underdeterrence if not held liable
iv. Information Generation: Ds in better position to know who is at fault.
c.  “Legal fiction” that it is using ex poste perspective b/c imposes ex ante; courts are hesitant to use an ex ante approach and only do so by sneakily burden shifting and Ps will systematically not recover and Ds systematically underdeterred. 
2. In Concert approach -Variations on Summers

a. Garcia v Joseph Vince: rejected Summers approach because one of the Ds was innocent and the other negligence - result is overdeterrence of one and half the time victim is overcompensated and morally unfair to impose b/c one D is on equal “innocent” footing with P.

b. “substantial factor” analysis in Basko v. Sterling: causation satisfied by showing that D’s negligence was a ‘substantial factor’ in producing the harm.  This can be <50% …permits more recovery and deterrence for both actors to act carefully and any moral unfairness mitigated by their control of evidence to show no negligence.

c. If not in concert:

i. both negligent, acting concurrently, independently = no joint liability, several only

ii. one negligent, acting concurrently, independently = only negligent one liable for his share alone

iii. [indivisible injury, both negligent, independently = invoke alternative liability and shift burden to Ds]

3. Hymowitz v. Eli Lilly Co. (problem is identification of exact manufacturer)
a. Enterprise Liability rejected by court (use when there are a small number of manufacturers and there is extensive cooperation as a team -such as trade association, etc. - all responsible equally)

b. Traditional model requires proof of 51%+ causation - then recover in full from one manufacturer.

c. Market Share Liability adopted where P cannot discern brand of product used where several suppliers of defective products (which are uniformly defective).  

i. National Share v. Local Share

ii. Should a Substantial Proportion of the market need to be present?

· Under Sindell  -yes as a prerequisite and then impose joint and several liability 

· But if we use an ex ante perspective, not necessary since we are not trying to make whole 

iii. J & S v. Several v. Proportional Several Liability

· J& S: liable up to full amount but several share is your percentage of market share at time of harm. Places risk of insolvency on Ds. Purest ex-poste approach b/c there is the possibility of full recovery to make whole; other Ds are insurers of those who are insolvent.

· *Several: Only liable for your share based on relevant market; moves further away from corrective justice.  Some say it’s more practical! Purest ex ante approach.  Underdeterrence under this approach where also required materialization of harm. [Most states adopt several liability because feeling is j&s liability deters you from acting ‘in coincidence’ with potential insolvents.]

· Proportional Several: Your several share at time of injury over the units of ‘available responsibility’ and no joint liability. P is protected against insolvency provided that all current manufacturers are joined.

iv. Which is best approach?  If we use ex ante risk creation approach, must allow all women who are exposed to recover their actuarial values of exposure.  You are undercompensated b/c  ex-poste of insolvency of parties and ex-ante undercalculates actuarial risk! -Proportional Several Liability ensures that those who get cancer can get a full payout, adheres to an ex ante perspective with an ex poste approach to compensation.

v. Should Ds be permitted to exculpate themselves from liability if they can show theirs was certainly not the cause? - varies by jurisdiction. (?)

· Issues involved:  

      4.   Joint & Several Liability

a. Contribution = transfer of resources/ Indemnification = vicarious liability
b. Traditional Rule: Where two or more individuals (1) act in concert to commit a tort (2) act independently to cause a single indivisible injury or (3) share responsibility for a tort b/c of vicarious liability - each individual is fully liable to P for entire damage award in percentage to number of actors.
i. Places burden of insolvency on D with resources.
ii. Easier for P to sue one D and let them sort out finances 
c. Effects of Comparative Negligence
i.  Liability is divided among Ds in proportion to their fault - without statutes, does not alter joint liability (see section under Defenses)

d.  Legislative Reform

i. 10 states abolished j & s liability

ii.   Abolish j&s where D is <50% responsible, but D2 who is >50% is jointly liable for full amount.

iii. Abolish doctrine except in toxic torts.

iv. Permit j&s liab only for pecuniary damages (not p&s).

v. Abolish where P partly at fault in any amount.

II. Proximate or Legal Cause - one establish relationship, may be reasons to limit liability for policy reasons (including fairness).  Prevailing rule that injury must be foreseeable….

A. Unforeseen Extent  -do not require that type/extent of personal injury be foreseeable

1. “thin skull” doctrine - using an ex poste perspective: “a tortfeaser takes his victim as he finds him” (in terms of physical conditions)

2. “precipitating factor” - where there is a latent condition, this make reduce damages since condition would have arisen anyway.

a. Steinhauser v. Hertz:  issue - relevance of pre-existing condition (schizophrenia) Court held that it was a jury question to consider her predisposition b/c earlier court gave an all or nothing charge.

     3. Policy Considerations: which to use?  Problem - in ‘precipitating factor’, have to determine if the condition will manifest and when. 

a. Deterrence - not enhanced or decreased b/c don’t know people’s condition prior to getting into accident  - will result in proper deterrence as long as consistent application of either.

b. Compensation - ‘thin skull’ doctrine will provide more

c. Fairness (proportional to wrong) - 

B. Unforeseen Type

1. In re Polemis: D is responsible for all “direct” types of harm so long as D made incorrect calculations based on any foreseeable harm.  

a. So long as there is a breach, D responsible for any consequences.

b. “Direct” = immediate in time and space 

c. Polemis has survived in that courts will strain to see foreseeability where there would otherwise be no compensation.

2. Wagon Mound I and II: gives you the benefit of the ex-ante approach so that you are only liable for foreseeable types of harm - “Liability (culpability) depends on the reasonable foreseeability of the consequent damages”.

a.  How do we distinguish between type and manner?

3. Which is better?  

a. Compensation: an ex poste perspective (Polemis) does more to “make whole” - does more corrective justice.  Under the ex-ante (wagon mound) you pay for what the expected value of exposure to risk was.  Wouldn’t we then want all who are exposed to risk, regardless of materialization to be compensated-  why should lucky person get compensated?

b. Deterrence: it may be fine under an ex-ante approach as long as the breach is also based on ex-ante costs and benefits BUT courts and juries will probably exaggerate what is foreseeable to achieve compensations.  In both systems, the aggregate payouts are the same so equal deterrence.  More likely to sue under ex-poste model b/c you know you have been injured.

i. Ex-poste works better b/c it rewards Ps for alerting us to new dangers (which we can now say are foreseeable)

ii. Ex-ante only works if we have a way to find out which risks are foreseeable w/out materialization.  You are deterred from suing for unforeseeable harms under ex-ante.

c. Efficiency: More litigation under an ex-ante approach since everyone has a reason to come to court and seek compensation.

d. Moral fairness: If we are trying to do corrective justice, we will want an ex-poste perspective.  Otherwise, by making a pool and distributing it to all who were at risk and paying out upon materialization of harm looks like insurance.  P always wants the ex-poste to be the basis for payout (since materialization often greater than risk).

C. Unforeseen Manner

1. Intervening, Superseding Actors or Events

a. McLaughlin v. Mine Safety: (nurse applies a heating block to P but fails to cover so severely burns him.  P alleges D negligent in the appearance of the block, the warning, and saying “always ready for use”.  D claims firefighter’s acts were grossly negligent so they broke the chain of causation and is a superseding cause.)

b. Our policy objectives: Deterrence - by letting D off the hook, do we get underdeterrence?  Only at the margin b/c still have deterrence to make labeling better since often won’t be intervening superseding forces.  Compensation - to allow P to be made whole, better to be able to collect from D.  Moral Fairness - both D and ff are responsible in some respect.

2. Foreseeability of future harm - where an intervening force comes into play after D has acted and extends P’s injuries or, new act combined with D’s act, produce P’s injuries.

a. “Dependent” intervening forces are a normal response to the situation created by D’s negligence.

i. Ambulance Accidents & Malpractice - most acts of negligence are considered foreseeable, and therefore D is liable Except for reckless acts or those of gross negligence (independent).

ii.   Inherent v. Collateral: D only liable for inherent risks (i.e. another car crashing into the ambulance is collateral, but injury as a result of ambulance speeding to get to hospital is inherent)

iii. Restatement §433 considerations: (1) number of other factors which contribute, (2) whether conduct created force/forces continuous or in active operation up to the time of harm, (3) lapse of time.

b. “Independent” intervening forces operates upon a situation but which is not a response or reaction to D’s negligent act (3rd person, act of God) - D remains liable unless acts are unforeseeable intentional or criminal. 

c. “Superseding force”: forces so highly improbable and extraordinary that bear no reasonable connections to the threatened harm posed by D’s negligence

i.  Restatement §442 considerations: (1) intervention brought about harm different in kind, (2) “extraordinary” rather than normal consequences, (3) “due to third person’s acts or their failure to act, (4) if third person is subject to liability, (5) degree of culpability of third-party.  

3. Intervening Criminal acts of a third-party: 

a. If can show that regardless of D’s acts (LL for example), criminal would have gotten into building and injured, then issue of “but for” causation in proving D’s negligence.

b. Chain of causation is not broken for landlord since supposed to protect against “intentional, criminal” acts.

c. If the intentional/grossly negligent act is foreseeable, then D still liable!  (Dissenting view).  Majority says that intentional acts supersede negligence of D. 

D.  Unforeseen Victim

1. Palsgraf v. LI RR Co: (package exploded as guard helped someone jump on train, caused scale to fall and injure P).  

a. Cardozo majority view: Issue of scope of duty - since P was not a foreseeable victim, D owed no duty.  Imposes an ex-ante perspective where act not so inherently dangerous (i.e. if shooting, would not eliminate duty even if not foreseeable)

i. Nature of duty as a “relationship concept”: looks at risk created by D and P and whether risk was commonplace or unusual? (If risky activity - blasting - poses risk to non-blaster, impose SL.  If drag racer imposes risk on another drag racer use “extraordinary risk” test, if drag racer v. ordinary driver or ordinary driver & ordinary driver - negligence standard.

ii. RECIPROCITY: Cardozo infuses an ex-ante approach in scope/nature of duty in using a relational concept but adheres to an ex-poste perspective in that he requires materialization of harm.

iii. If duty could have been shown, still no proximate cause since injury to P was not foreseeable type of harm (damage to package was).

iv. More rigid approach - if not in narrowly foreseeable class no recovery.

b. Causation issue (dissent): Say that the duty is owed  - to public at large (“general obligation to public”) and the nature is “reasonable care”.  Breach is the foreseeable costs and benefits or unforeseeable ones if you were negligent in the first place - a Polemis test. [majority jurisdictions use this approach] 

i. Will not limit liability based on scope but not require that you are omniscient under “reasonable care” standard and be able to see every cost/benefit.  Benefits P; pro-compensation approach. 

ii. Pretend you know of foreseeable dangers “so long as it is socially expedient”.

iii. Considerations in determining proximate cause: (1) remoteness in time and space, (2) foreseeability, (3) moral proportionality.  Dissent (Andrews) uses them to give jury flexibility in determining cause, not as majority uses them in scope of liability.

iv. Flexibility under this approach - give a radius to what is proximate result and beyond that it’s too much liability.  Foreseability based on ‘prevision’ mitigated by weighing factors in (iii).

v. Criticism:  he went too far in defining the scope as an obligation to the public at large. 

2. Recurring fact patterns of causation:

a. Rescue: Cardozo says that negligence causing danger to one individual “invites rescue” (i.e. is foreseeable) and therefore duty is owed to rescuer.  The rescue is considered same transaction as the peril! 

b. Time: must be within the “range of apprehension”. Issue of time between incidents - statutes can lengthen the time for latent injuries or sometimes for reactions of adult when injured as a child.

c. Distance: 

d. Fire: In NY, impose limitation on duty but that is changing.  Most states reject the limitation and use causation analysis.

3. The Kinsman Cases: (ship came loose from mooring b/c negligently tied, floated downstream and ice flow blocked at the bridge - city negl for not raising -, caused extensive flooding)

a. In NY (Cardozo approach:

-SCOPE: foreseeable victims at risk from some type of danger (those along the shore)

-NATURE: “reasonable care”

-BREACH: Continental’s failure to inspect the block



  Kinsman’s failure to respond


 
  City’s failure to life the bridge

-BUT-FOR: satisfied

-PROXIMATE: was the risk of flooding foreseeable?

Court (Friendly, J.) says that flooding was different injury than foreseeable, still hold Continental accountable for the last moment prior to the accident b/c creates deterrence incentives, compensated flood victims and fair since Continental guilty at many stages (not just one instance).

4. Policy objectives addressed by proximate cause:

a. Foreseeability allows for appropriate insurance or other distribution of losses, and efficient compensation

b. Deters negligent conduct proportionate to the risks that should be foreseen and does not over-deter socially useful conduct.

c. Foreseeability is an accepted part of scope of duty (since Palsgraf) and proximate cause analysis, tendency to modify foreseeability in the duty arena. It provides an opportunity for courts to inject values into deciding culpability.  Allows for a large degree of malleability in how courts delineate between types of harm (must be foreseeable) and manner of harm (need not be foreseeable).

Defenses

IMMUNITY:

I. Family Immunity

A. Husband-Wife – freely permit suits.

B. Parent-Child – (Protections only available for immediate nuclear family or foster parents  - those with legal custody - and not extended family.) Can sue for intentional harm but for negligent harm there are three approaches…

1. Limited Privilege - privileged areas are supervision/discipline (Wis & NY) and provision of necessaries (Wis).

2. “Reasonable Parent” (CA)  - objective standard, jury can take parent child relationship into account on a case by case basis 

3. Insurance (Fla) – immunity abrogated to the extent that insurance is available – purely compensatory objective (won’t disturb fisc)

C. Justifications for immunity

i. Family harmony

ii. Family privacy

iii. Family autonomy

iv. Family fisc/budget

D. Policy issues: what about reckless/wanton conduct?  Social services should be involved.  Justifications for 3 standards: Parents make mistakes, “reasonable parent” takes into account responsible for child 24 hours per day.  Severe injuries – idea being family harmony already broken so soc services appoint a guardian ad litem (represent in crim action).  Will we modify our standard to incorporate religious beliefs? Usually no b/c we use the reasonable person standard and balance parent’s autonomy with child’s welfare 

E. Contribution:  Child’s guardian sues 3rd party who seeks contribution from parent, who is immune from suit by child.  Jurisdictions are split as to allow this, those that don’t say still run risk of undermining family harmony and fisc by allowing.  Less likely child will sue 3rd party if contribution can be sought.  (ex.  Parent (as guardian) sues toy store for injury to child when using toy for 3+ yr old and child <3 by 4 months)

II. Charitable Immunity largely gone since they are less responsible for the provision of necessaries.

A. Original Justification: means to protect the important work of charities.

B. Now: with availability of insurance and increasingly business-like charitable working, largely abrogated.  Justified by unfairness of imposing full burden on victim.

III. Government Immunity

A. Historical Origins – out of ‘the king can do no wrong’ and state is a trust the taxpayers can’t allow to be diverted.  Beginning with WWII rise of activist state, more pronounced role of fed gov’t  and increasing role of gov’t in daily life, increased abrogation. 

B. Municipal and State

1. “No duty Rules” Riss v. City of NY (police refused to protect P and her boyfriend hired thug to injure her, police immune b/c no promise made).  Court does not want to tell police how to allocate resources – jury may not be objective and police have expertise, deference to legislative & executive branch in terms of taxation and priorities in spending.  Opposition claims this is an attempt to resurrect gov’t immunity and allow them to shirk responsibility.

i. Police: (1) police undertook to act and P relied on this, or (2) enlisted P’s help or (3) increased risk of harm to P. (Ex of promises: affirmative statement, TRO, say call when criminal is released, ex of risk: freeway chases)

ii. 911 Calls: (1) must be an affirmative promise by D, (2) “reasonable” reliance by P on that promise and, in some states (NY) – (3) direct contact between P and D.

2. “Qualified immunity” rules Friedman v. State of NY (three cases of barriers not installed on highway)

i. PROPRIETARY (has private analog ex. Transit, hospital) – standard liability 

ii. Municipal and State GOVERNMENTAL (no private analog) – have immunity for discretionary functions (policy decisions), but not ministerial (implementation of policy decision already made). Unless discretionary decision is “plainly inadequate or there is no reasonable basis” (by standard of expert) to have arrived at that decision.

3. Why do we use a “no duty” standard for police and “qualified immunity standard for state highway commission? – (1) Legislative deference for police decisions, and highway commission is administrative judgement which is subject to scrutiny but don’t always want 2nd guessed. (2) Court doesn’t want to get involved in “messy” factual situations with the police with a lot of field level decision-making and less documentation.  Extensive documents for highway commission decisions.

C. Federal – (1) separation of powers (2) federalism issues

1. Federal Tort Claims Act

i. Federal District court has power to hear tort claims over federal gov’t, judge decides (no jury) to ensure gov’t affiliate decides

ii. Fed Gov’t immune from all suits under SL theory.

iii. Discretionary function exception . Certain agencies not subject to liability – US Postal Service, Treasury & Military.  See Berkovitz v. U.S. (1988) If devoid of any policy judgements, it is not discretionary (licensing is subject to liability b/c not discretionary but release of polio vaccine is discretionary).

2. The Feres Doctrine – “if injured in active service (not only wartime), gov’t owes no duty”

i. Policy justifications: (1) military benefits pay for injuries (2) military must be free and unencumbered to make decisions (3) maintain discipline and order in the ranks (4) voluntarily consent to be in the military

ii. Court split on whether a child who suffers harm b/c of military actions to father can sue.  Child didn’t consent but military autonomy & discipline still justify immunity, causal problems often insurmountable.

CONTRIBUTORY/COMPARATIVE NEGLIGENCE:

I. Contributory Negligence

A. Defined: duty of “self-care” parallels the elements of negligence (duty, cause, etc.).

1. At common law, contributory negligence was complete bar to recovery

2. Result: juries strain to find no contributory negligence to allow for recovery.

B. Exceptions modify substantive rule

1. “Last Clear Chance” Doctrine - even if P careless for own safety, if D had the last chance to avoid the peril, contributory negligence not a bar to recovery. {if D’s negligence occurred after P’s…}

a. “helpless peril” - P no longer able to take protective steps **Most courts invoke last clear chance doctrine here even if D does not have actual knowledge of P’s plight. (when he knows or should of known)

b. “oblivious peril” - where P could have, if behaving reasonably, become aware of the danger and avoid the harm.  **To remain liable based on last clear chance, D must have actual knowledge of the peril.

c. Reasons for distinguishing: advancing deterrence against D with helpless peril since P not in a position to prevent it. (P being in oblivious peril has ability to avoid the accident)

2. P unable to Exercise Self-Protection - “capacity based standard”

a. mental or psychological difficulties caused them to hurt themselves

b. Often done by statutory command - age, mental/physical capacity

3. Will not use contributory negligence as a defense against reckless or willful conduct

II. Comparative Negligence

A. Pure Comparative Negligence: each party pays proportional share of damages

B. Modified Comparative Negligence (most jurisdictions use, split between two methods below)

1. “not as great as”: if P’s negligence is as great as (ex. 50%) or greater than D’s (51%+) , barred from recovery.

2. “no greater than”: where negligence is equal to or less, recovers proportional share of fault of D.  If P’s negligence more than D’s share, recover nothing.

3. In these modified systems, you can use ‘last clear chance’ as a defense where you would otherwise be barred.

a. Result: distorts what we believe each should pay as under pure comparative fault

b. Party with last clear chance can be liable up to full amount (even if more than one D).

4. Aggregation: add all faults of Ds to compare to Ps negligence

a. some jurisdictions do and other don’t

i. If used and “no greater than” system  - it looks like pure comparative fault often. (benefit of aggregation)

ii. I used and “not as great as” system - more likelihood for payout in some circumstances where otherwise barred.

5. Insolvency of one party:

a. If that party had the last clear chance? - make C’s share of the available units.

C. Uniform Comparative Fault Act (UCFA)

1. Settlement - if one party settles prior to suit, how do we split up award once other party’s liability determined at trial?

a. Pro-tanto rule: deduct amount paid in ‘good faith’ and remaining party pays the difference (even if more than %)

i. assures full compensation for P no matter what

ii. If no joint and several liability, can only seek each D’s share -so begins to look like UCFA recovery.

b. UCFA rule: deduct what would have been settling party’s share and other party pays actual share.

i. P gets benefit if settlement amount was above share and bears the burden if below percentage

c. Whichever is greater: deduct the amount paid in settlement or the settling defendant’s equitable share, whichever is greater.

d. Whichever is less: deduct the amount paid in settlement of the settling defendant’s equitable share, whichever is less.

e. Which is better? Value judgement as to which goals you want to further…make sure $ always available o

i. Deterrence: targeted incentive to deter based on share in UCFA rule.

ii. Compensation: for tort damages, pro tanto assures full compensation for rehabilitation but may be overcompensation when you get the discount for reduced litigation?

iii. Moral fairness: Pro tanto is “make whole” relief while UCFA allows for autonomy in making contracts.

iv. Settlement Incentives - ISSUE: who should bear the burden of uncertainty? UCFA allows P to bear the burden of bargaining, not D who is without power to affect the outcome.  P ends up with reduced litigation costs so even if gets a little less than share - works out the same.

f. Trial strategy implications - affect of settlement on perception of strength of case?

2. Set-offs

a. Where neither is insured  - permit set-offs!

i. to minimize disruption to resources and limits transfers of funds.

b. Where one is insured and is owed less (i.e. $4000 but owed other party $24,000) - partial set-off

i. Insured party pays full amount into court and gets back some of the amount since that is what the other party would ‘want to do’, then remainder given to other party.

c. Where one is insured and is owed more - 

i. Party pays amount owed into court, then it comes back to her since the other party would want to satisfy debts.  Party owes the difference.

d. Where both are insured - no set-off!

i. Both parties pay insurance amounts to each other

ii. Lets both parties benefit from prudence of being insured and maximizes the available amount for transfer (i.e. none have to take out of own resources).

D. Anticipatory/Avoidable Consequences

1. Traditional Rule: Ps recovery reduced by failure to exercise due care or mitigate harm done (i.e. go to doctor, follow doctor’s instructions, failure to wear seatbelt).

a. “recognized risk” in treatment - not obligated to do and no reduced recovery.

b. Problem of religious beliefs: some won’t allow beliefs to justify failure to do something that would mitigate harm.  Feeling that it is an autonomous, moral choice and judgement and P ought to bear the burden since it is not a predisposition (thin skull) beyond their control and is not a “cost” of the accident.  

i. Some propose a “reasonable believer” standard, but not usually accepted.

2. Should recovery be reduced? (esp in situation of avoidable consequences) - disagreement where there is no statutory declaring the approach- 

a. Deterrence: it is often a joint safety situation (wearing seatbelt or helmet) where P could have done something to reduce the magnitude of damages.  So better to offset to encourage P to be careful.

i. Counter-argument: if the marginal improvement in anticipatory avoidable consequence, natural deterrence incentive is small. You are criminalizing something many don’t do, since it is an irrational thing many do (through cognitive dissonance), imposing costs won’t deter.

b. Compensation:  we worry there won’t be sufficient resources.

c. Moral Fairness:  Is it fair that D be responsible in full when P could have mitigated?  Both made mistakes. 

ASSUMPTION OF RISK

I. Express Assumption of Risk

A. Contractual Agreements

1. Clarity: if there is ambiguity - drafter gets least favorable interpretation

2. Unconscionability: will not uphold agreements even if clear when violate public policy.

a. Tunkl factors to consider unconscionable: essential service, importance, held out to public at large, unequal bargaining power, standard K of adhesion (putting self in position of dependency)?, bargaining away right to sue for gross negl &/or recklessness?

b. Procedural Unconscionability: look at process of bargaining - unequal bargaining power? Were there options? Were there asymmetries leading to unfairness?

c. Substantive Unconscionability: looks at the document and finds unfair terms unconscionable regardless of process on normative grounds.

3. Outside of essential services, courts generally allow these agreements to be upheld where (1) the terms are clear, (2) they are communicated to the signer and (3) do not sign away right to sue for recklessness (only negligence).

a. We allow you opt out of intentional injuries in contact sports

b. We allow you to opt out of being able to sue for negligence in risky activities when you pay a lower price in exchange for losing right to sue 

4. Comparative Negligence Impact:

a. Depends on the terms of the agreement, but often remains a complete bar to recovery.

B. Dalury v. S-K-I Ltd. (1995): (clear agreement waiving right to sue for D’s acts of negligence - skiing not an essential service, bargaining power equal so Trial Ct upholds).  Ct of Appeals holds agreement to be unconscionable b/c (1) ski resort open to public who won’t think about the risk, (2) the ski resort is in the best position to make changes and spread losses

1.  This is the minority approach

II. Implied Assumption of Risk - in the absence of contract, issue is whether the plaintiff voluntarily assumed the particular risk.

A. Primary  - is D’s duty breached?

1. Murphy v. Steeplechase (1929): (no primary breach by D since the ride operated properly, there was ample information for P to see how it operated).
a.  If there were enough injuries, at some point the court would find that operations would have to change or warnings would have to be posted.

2. Baseball Spectator Cases: prime example of primary assumption
a. Has D breached duty to provide screening for spectators?  If D provided ample, then no breach of primary.

b. If they did not, then secondary assumption comes into play and court considers subjective knowledge as to risks and whether or not they were assumed.

B. Secondary - analyze P’s conduct where D’s duty is breached: and P knowingly and voluntarily assumes the risk. P must subjectively, appreciate the risks, be aware of the particular risk involved and manifest a voluntary choice to encounter it.

1. Reasonable
a.  Consider bargaining power - if P is likely to be coerced by D into assuming the risk out of fear, it is reasonable.
2. Unreasonable - bar to recovery by P
a. Gonzales v. Garcia: (P found to have unreasonably assumed the risk of riding with drunken D in car since he knew of the risk, demonstrated it by trying to find other transportation with wife.  However, there were other options he did not exercise)
C. Affect of Comparative Negligence

1. There will be proportionate or complete reduction in recovery when P assumed the risk unreasonably since this is a subset of contributory negligence.  

2. Reasonable Secondary Assumption of Risk is not a bar to recovery under any rule since P’s behavior was not a breach of the duty of self-care.

III. Workplace Assumption of Risk

A. Historically, if you freely chose to work somewhere knowing of the dangers, you could not recover for ensuing harm.

1. Effective bar to worker’s recovery

2. Justified on economic grounds - facilitates freedom of contract.

a. Posner argues that trade off between more risk and higher wages gives worker’s choice to market his taste for risk.  Empirical question should be whether workers in relatively dangerous occupations possess the autonomy and mobility to effect trade-offs between safety and wages in their negotiations. 

B. System later replaced by worker’s compensation, triggered by this bar to recovery.

1. Not permitted to recover in tort but recover damage amount through worker’s comp legislation.  Cannot recover for “pain and suffering”.

IV. Firefighter’s Rule

A. In General: Majority rule distinguishes between inherent v. collateral risks of the job -can only recover for collateral risks.

B. Cases:

1. Zanghi v. Niagara (3 municipal workers claim that someone’s negligence endangered them and caused injury - bus terminal’s failure to clear ice/snow, subway’s failure to maintain stairs, and construction company’s negligent building so that walls collapsed outward during a fire)

a. Historic test: “licensee” - do not owe the same degree of care as an invitee. However, this distinction eliminated in Basso. Test: If “separate and apart” from duty, you can recover!

b. Rule: Barred from recovery when the job furnishes the occasion & enhances the risk by virtue of the job.

c. Justifications for rule: (1) PREMIUM: these municipal workers are aware of the risks and are paid an extra tax generated premium for the dangers they are subjected to. (2) NEGLIGENCE: of an individual is usually the reason they are called to the scene.  (3) DETERRENCE: people would become more hesitant to call for help if they could be subject to suits.

C. Intentional Acts: Firefighters and Police can recover for intentional acts causing injury when they are not an inherent risk of the job.

1. If collateral risks, can sometimes recover from the perpetrator.

V. Critique and Reform of Assumption of Risk Defense 

A. Problematic because it’s not clear where it fits in

1.  Should we allow people to bargain away their tort protection through K (assuming risk)?

B. Not clear what type of bar it is (comparative or contributory).

ULTRAHAZARDOUS ACTIVITY

I. Reciprocity as foundation for using SL

A. Development:

1. Fletcher v. Rylands: (Rule of law: “for any person who brings on his lands and collects and keeps there anything likely to mischief  if it escapes, must keep it at his own peril”)
a. Scope of duty: special relationship as neighboring landowners

b. Nature of duty: SL, liable for ‘natural consequences’ when landowner brings material on property which if it escapes, will do mischief.

2. Rylands v. Fletcher: (Standard: if D uses land for ‘unnatural’ purposes, responsible for consequences)
a. non-natural = unusual/inappropriate activity 
B. Application of Reciprocity

1. Turner v. Big Lake Oil: (used Rylands test - but deemed damming of water to be natural considering the common use and many do it)

a. Look to general community/social to determine reciprocity in terms of naturalness.  If we determine solely based on two in suit, may not be available when one has and other doesn’t later on.

2. Restatement (1st) §520: An activity is ultrahazardous (and subject to SL) if it necessarily involves a risk of serious harm to person, land, or chattel of another that cannot be eliminated by exercise of utmost care and was not a matter of common usage.

a. This is rooted in the reciprocity model

b. Examples of ultrahazardous activities: blasting, explosive manufacturing, drilling oil wells, fumigating, public fireworks, etc.

c. Dangerous activities are not ultrahazardous (i.e. firearms, boilers, automobiles, fire) generally because they are common.

II.  Reasonableness 

A. Development

1. Losee v. Buchanan (steam boiler used in paper mill exploded and was catapulted onto P’s land).
a. Court rejects Rylands, extolling virtues of the fault principle for conduct that is reasonable.

b. Considers social utility of boilers in industrialization.
2. Brown v. Collins:
a. Court fears imposition of a SL approach  b/c it would “impose a penalty upon efforts made in a reasonable, skillful and careful manner, to rise above a condition of barbarism” and would serve as an “obstacle in the way of progress and improvement”.

b. Court seems to be looking at social utility.

B. Application  

1. Indiana Harbor Belt RR v. American Cyanamid (1990): (chemical spill at the switching station - forced to pay for clean up and now suing manufacturer of chemical).

a. Majority opinion expressed by Posner: this could have been prevented by due care so should use a standard of negligence/reasonableness.  He uses the 6 factors in the Restatement:

i. Most weight to “whether can be avoided by the use of due care” - if activity substitution were valuable, would want to impose SL as a practical matter.  Not clear that deterrence is met since negligent actor may be hard to identify.

ii. Also uses “inappropriateness to place” as criteria - looks at activity substitution of all parties and determines that the residents chose inappropriately to live there.  Feels that if we impose SL, company will be forced to move and it’s not practical to have RR move tracks.

iii. Also evaluates “social utility” - analyzes the need for the chemical and who should bear the cost of an accident where someone is careful? 

b. P argues for SL in ultrahazardous activity of producing chemical, cannot raise RIL b/c exclusive control not met and will lose under negligence.

2. Restatement (2nd) §520: Key term is “abnormally dangerous” activity as determined by:

(1) whether activity involves a high degree of risk

(2) the gravity of that risk

(3) whether the risk can be eliminated by the exercise of reasonable care

(4) whether it is a matter of common usage

(5) whether it is appropriate to the place where being carried on

(6) the value of the activity to the community

a. reasonableness appears to be a lot like determining negligence.

III. Cost-Internalization as justification for SL
A. Foundations - look at activity substitution

1. State Dept of EP v. Ventron

2. Cities Service Co. v State: 
B. Basic premise is that the company should absorb the cost of doing business since they are in the position to take care.

1. Problem: determining what is a cost of what? (i.e. living near hazardous site or doing business)

2. If it is a cost of doing business / manufacturing - then use SL.

THE CHOICE BETWEEN NEGLIGENCE AND SL

I. Theoretical Perspectives

A. Choice of Liability or no-liability rules

1. Moral conceptions of corrective justice

a. Individualized  - want state to get involved where wrong is inflicted on an individual and put them in the position they would have been if the incident had not occurred.

b. Epstein sees the ‘invasion of the self’ by force, fright, compulsion, or dangerous conditions.  Corrective justice is triggered by moral intuitions about what we are entitled to as individuals - freedom from invasion of self.

i.  Example of no duty to rescue - no invasion of self!

2. Economic analyses and efficiency: The Coase Theorem
a. Challenges moral intuitions and looks at social costs - actors’ possibilities for investments in safety and precautions and beneficial outcome to the community.

b. He says it doesn’t matter whether we have a rule and what rule we use since parties, if able to bargain, will always get the efficient result.  Rule simply determines the redistribution of wealth and we get the right allocation of risk.
c. If cannot bargain (i.e. RR and surrounding community), can’t get efficient outcome, so where to place the entitlement will depend on the relative benefits of each.
B. Choice between Negligence and SL

1. Moral Theories

a. Fletcher Reciprocity Model - there is “risk exchange” in an interdependent society.

i. Where there is something categorically anti-social, should use SL!  This gives incentives for activity substitution.

b.  Social Contract - Where activity is widespread, even if risky, negligence is sufficient since all participate in the risk.

2. Economic Analyses
a. Posner: People are offended when there is social waste.  Therefore, doing the economically efficient thing is doing the moral thing. Focus on Deterrence!
i. He is only looking at the types of primary costs that Calabresi considers.  Sees rules (SL or negl) only as a way to deter, and compensation depends on deterrence alone.

ii. Insurance should follow tort law - only need negligence to get the cost efficient investment in safety.

iii. He would consider SL when juries fail to consider activity substitution since it would better deter.

b. Calabresi: costs are the primary concern - seeking optimal costs - but justice is a veto and this permits other values to come in!
i. Primary Costs [Deterrence]- investment in prevention 

ii. of accidents (collective - legislative process offers controls on safety - or market - make costly so people will seek alternatives - methods) 

iii. Secondary Costs [Compensation] - investment in costs after accident  (cost-spreading method - spread across society - or deep pockets - transfer of wealth). These are distributive justice (not corrective).
iv. Tertiary Costs - investment in administrative systems that promote primary and secondary cost reduction - tort litigation, insurance, judicial costs.
v. Justice: criticized as an amorphous term.  Not sure if justice is moral or not, but he uses it to acknowledge that efficiency is not always the best way!
vi. INSURANCE: as a way to determine whether to use SL or negligence - SL encourages insurance.  Consider access to resources through insurance to decide which system should be used.
PRODUCTS LIABILITY

I. Modern Products Liability

A. Three theories of recovery

1. SL (tort) - for retailer or manufacturer or distributor

2. Negligence (tort) - in design, manufacture, recall or inspection 

3. Warranty (K): 

a. Implied

i. Merchantibility: UCC §2-314 provides that seller impliedly warrants that product is fit for ordinary purposes, conveyed with sale irrespective of comments or statements.

ii. Fitness for a Particular Use: UCC §2-315 contemplates buyer’s explicit or implicit request that seller having specialized knowledge recommend a product suitable for buyer’s need OR where seller knows purchaser’s special need and buyer contemplated purchase in reliance upon seller’s expertise.  Provides remedy to buyer who has purchased a merchantable product for use in specialized way who has suffered loss due to the seller’s erroneous advice.

b. Express: when seller makes a material representation as to product’s composition, durability, performance or safety by any means of communication.

i. Only applies to “material” representations, not “puffing” (i.e. pertaining to aesthetics, appearance which the buyer can judge equally as well as seller).

c. Disclaimers of warranty: “as is” counts as a disclaimers of warranty in K, not in tort.

i. UCC §2-316 permits ‘as is’ or ‘with faults’ written statements to disclaim warranty.

ii. UCC §2-719 permits seller to limit warranty - such as only authorizing replacement of products, etc.

II. Historical Development of SL for products

A. Limitations of Contract - ‘privity’ requirement

1. MacPherson v. Buick (NY 1916): (P could not bring suit against manufacturer because was not in privity)

a. Court creates a duty in tort when product is “inherently dangerous” even though no contractual privity

b. Expanded exception to dangerous products that are carelessly made, foreseeable that a person other than the purchaser would use it, and that no further inspection would be done.

2. Expanded application of warranty through legal fictions of 3rd party beneficiaries, agency, etc.

3. Expansion of warranty protections under U.C.C. §2-318

a. Version A: extends warranty to anyone in household or guest who is a ‘natural person’ and suffers physical injury

b. Version B: any natural person physically injured

c. Version C: any person injured (minority view)

i. Since ‘any person’ - can be a corporation too

ii. Injury can be physical, economic, or property

B. Limitations of Negligence

1. Escola v. Coca-Cola Bottling Co. (Cal. 1944): (P injured when carefully handling soda, tried under theory of RIL against bottler since manufacturer test carefully for latent defects and that testing is “nearly infallible”).  

a. Concern that when there are long chains of production and distribution, negligence will be hard to prove.  In this case RIL worked, but many times it won’t be available.

b. Concurrence (Traynor) wants to adopt SL since D is in the best position to explain the defect and wants the burden on them for deterrence and compensation through loss-spreading.

2. Rise of SL

a. In negligence, P must show there was harm to her person or property, there was proximate cause between D’s conduct and the harm.  Only can be used where the risk is “unreasonable”.

b. Use Learned Hand formula to determine reasonableness: If B<PL.

c. SL will alleviate the evidentiary burdens of negligence!  P no longer has to show the point in the process of manufacture or sale where the seller’s conduct fell below requisite due care.

d. Greenman v Yuba Power Co: “A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, prove to have a defect that causes injury to human beings.”  Later, Restatement §402A proposed strict liability in tort for any person “who sells a product in a defective condition unreasonably dangerous to the user or the consumer or his property”.

i. some jurisdictions have dropped the “unreasonably dangerous” requirement.

III. Strict Liability in Manufacturing and Design Defects

A. Who is subject to the duty - Restatement §402A

1. Stream of commerce - “regularly engaged in the business of selling”

a. manufacturer and retailer: subject to SL

b. bailors and lessors: can be held SL if regularly in the business (ex. car rental company), but not if incidental

c. Used dealers: not subject to SL

d. Financiers: even if finance business who caused injury, if they are not in that business, no SL b/c limited control over selecting, possessing, inspecting, maintaining.  If they have no connection to the item financed, no SL.

e. Successor in Interest: In corporations, no liability for products they did not design, manufacture, or sell unless (1) explicitly agreed to accept liability, (2) if successor company resulted from a de facto merger, (3) if the purchaser is merely a continuation of the seller corporation, or (4) transaction was a fraudulent attempt to escape liability.

i. “Product Line Exception” (Ray v. Alad): “if the purchasing company continued to manufacture and market the same ‘product line’.”

f. Contractors who rebuild: Principles of manufacturer liability held to those hired to rebuild according to provided plans. 

2. Government Contractors may benefit from government immunity in tort when:

a. the government approved reasonably precise specifications

b. the equipment conformed to those specifications

c. the supplier warned the gov’t about the dangers in the use of the equipment that were known to the supplier but not to the gov’t

B. Scope of Duty:

1. Duty owed to all “foreseeable victims” - user, purchaser, bystanders

C. Nature of Duty - “make a product that is not defective”, must be “crashworthy”

1. Manufacturer Defects - where something is wrong that does not met the specifications of the manufacturer

a. Generally easy to show unless the item has been destroyed in the accident or through spoilation of evidence.

b. “open and obvious” defects or latent defects are manufacturing defects

2. Design Defect - where made the way it’s supposed to

a. Consumer Expectations (K) - if doesn’t live up to “reasonable” consumer expectations, it is defective

i. Issue: can there be a consumer expectations test when the item is complex? (i.e. seatbelt design in a car)

ii. Arguments for consumer expectations test: (1) consumer expectations can be manipulated by producer if expectations are unreasonable.  Should use when producer intentionally misleads (fraud) or negligently misleads (negligence). (2) offers absolute liability that is better than the cost-benefit; encourages activity substitution.  (3) If consumers have expectations exceed what is feasible, gives manufacturers incentive to innovate.

iii. Widely used in food cases.

iv. Generally not used for bystanders

v. Debate as to whether expectations of a particular age group should be taken into account (i.e. teenagers) and should manufacturer have to take into account that these people are irrational about the risk

b. Cost-Benefit Analysis (tort) - 7 factor analysis, only defective where the magnitude of the hazard outweighs the individual utility or broader societal benefits of the product.  Defines reasonably safe products as those whose utility outweighs the inherent risk “provided that risk has been reduced the greatest extent possible consistent with the product’s continued use.”

i. utility of the product to the public and the user

ii. nature of the product & the likelihood it will cause injury

iii. availability of safer designs

iv. potential for designing and manufacturing product so it is safer but remains functional and reasonably priced

v. ability of P to avoid injury by careful use

vi. degree of reasonable awareness about potential danger of product by P

vii. manufacturer’s ability to spread cost related to improving the safety of the design

c. Soule v. GM (Cal. 1994): P’s ankles crushed in car accident, sues D for defective design in the wheels since they can be forced backwards.

i. Issue: what is the right test - consumer expectations or cost-benefit?  

ii. D argues consumer expectations not appropriate since bracket assembly too complex and test is too amorphous and unstable so should never be used.

iii. Court holds that cost-benefit test should be used here.

3.  “Open and Obvious” defect

a. Camacho v. Honda (Col. 1987): (P alleges lack of leg guards on motorcycle breached duty and there were alternative designs with leg guard that are safer)

i. Since defect is “open and obvious”, can we use the risk-benefit test?  Court holds this analysis to be a jury question 

ii. Cognitive dissonance will cause people to underestimate the risk of accident and if people are systematically underestimating that risk, producer should be encouraged to make a safer product.

D.  Defenses

1. Traditional Rule: only defense to SL for product or ultrahazardous activity is “assumption of risk”

a. Justifications for sole defense: these activities do not involve element of reciprocity but by making assumption of risk a bar to recovery, encourage activity substitution on P’s part where they know the risk of using a dangerous product or being near ultrahazardous activity.

b.  Daly v. GM (Cal. 1978): (P thrown out of care due to latent defect in door latch; D wants to enter evidence of P’s negligence - intoxicated, failure to wear seatbelt, and failure to lock door)

       i.  Court allows entry of negligence and merges defense with comparative fault.

c. Comparative Fault

i. Allows evidence of P’s breach of duty of self care

ii.  Problem: isn’t comparing P’s conduct and D’s defect comparing “apples and oranges”

iii.  Some propose give a scale and rate each activity on 1-10 and then appropriate fault this way

2. Unintended, Unforeseeable Use (this is really a duty question)

3. “Unavoidably Unsafe Product” is not a defense, but does enable manufacturer to avoid SL 

a. Still requires P to show D negligent in preparation or in warnings of instructions.

4. Substantial Modification

a. Jones v. Ryobi Ltd. (8th Cir. 1998): (P employee injured by a machine which her employer had modified.  Cannot sue employer b/c worker’s comp, seeks damages from manufacturer).

i. Court held that manufacturer not responsible for changes made by the employer.

ii. Dissent said the machine ‘invited modification’ so manufacturer should be liable

b. Majority view: when the modification is foreseeable, the manufacturer is liable to all foreseeable users, purchasers, and bystanders when injury results.

5. “State of the Art”

a. Compared to technologically feasible designs at the time of production

b. Only exception is asbestos - held to what was “knowable with omniscience” at the time w/out the state of the art defense.

E. Proof of  Defect  -Breach:

a. Under consumer expectations test - show “unreasonable danger” not contemplated by ordinary consumer

b. Cost-benefit test  - if determined to have utility, must show technologically “feasible alternative” design available. 

IV. Warnings, Instructions, and Labels

A. SL. V. Negligence

1. SL for failure to warn of product design (product)

a.  Use consumer expectations or risk-benefit analysis

2. Negligence: was it negligent not to warn? Was warning inadequate? (conduct)

B. Types of Warnings

1. Warnings to Reduce risk

a. Hahn v. Sterling Drug Inc. (11th Cir. 1986) (bottle of Camphi-Phenique -  1oz  drank by 4 year-old caused seizures)  P alleges: (1) warning too generic, (2) lettering too small, (3) says “for external use” vs. “only for...”, (4) could use on gums indicated safe to swallow, (5) says to contact poison control, not “poison”, (6) omitted effects - i.e. seizures

i.  Appeals Court holds this decision of adequacy should go to a jury to determine if salient and intense enough.

2. Warnings of Intrinsic Risk - failure to warn of inherent risks that cannot be eliminated or reduced at a cost that equals or is lower than the expected benefits results in an “unreasonably dangerous product”.

a. Duty to warn

i. If danger is readily apparent to the casual observer or known to the buyer, not required to warn.

ii. Unforeseeable or Unintended use: where misuse may create a reasonable risk of injury, manufacturer must provide warnings to avert all foreseeable hazards, whether or not likely.

iii. Allergies: no duty to design product to safeguard against allergic reactions when benefit outweighs costs but must warn where “number of allergic sufferers is substantial” or “where potential for serious harm from the reaction is foreseeable” even if rare. 

b. What standard are we using? It’s hard to tell whether it is a SL or negligence one.

i. Brown (Abbott) (Cal. 1988): must warn of risks “known or should have known” (negligence principle)

ii. Carlin (Upjohn) (Cal 1996)/ Comment k Restatement approach: duty to warn of “known or ascertainable through scientific knowledge at the time” of distribution (SL or negligence principle?)

iii. SL approach proposed in Brown: hold manufacturer liable for product because it was defectively designed or because of failure to warn of its dangerous propensities even though such dangers were neither known nor scientifically knowable at the time. (SL)

iv. Product marketed is not merchantable because of “D’s failure to provide adequate warnings of foreseeable dangers associated with” the product. (warranty principle)

C. Features of Warning to be considered

1. Salience: is it visible, easily noticed (physical positioning)

2. Comprehension: does it list all the dangers

3. Intelligibility: is it formulated in language a user can understand?

4. Intensity: is it too generic, does it downplay the risk so couldn’t be appreciated?

5. Special exceptions to the rule that warnings must reach the person likely to use the product

a. learned intermediary (ex. Prescription drugs)

i. Warning must be adequate and intelligible for the learned intermediary (i.e. physician)

ii. When should learned intermediary rule be abrogated?  When there is long-term self-directed use and must comply with standards above (not necessarily just FDA requirements)

b. bulk supplier 

i. responsible to communicate to employer who then communicates to the users

ii. employer considered sophisticated enough and a regular user so that they are the most effective party to warn.

      D. Defenses

1.  Disregard of the Warning

a. “heeding presumption” given to P, absent proof that P would not have obeyed warning even if it had been present

E. Duty to Warn of Post-Distribution Dangers

1. Post-sale duty to warn may attach to products even if was, at the time, reasonably safe for use but, through operation or use, has discovered hazards not earlier known to the seller.

2. “Continuous” duty to remain aware of scientific and medical developments in pharmaceutical field.  May include initiation of further investigations, testing, or studies.

3. Required to take “reasonable steps” to contact people to warn them of the dangers/problem.

a. Not required to send notice to every user - perhaps alert retailers or suppliers, or through TV and newspaper ads

b. This is a negligence standard

4. Not required to make people of aware of changes in the state of the art.

V. Services

A. Liability for Service  -general rule SL not extended to persons providing services

1. Rationale: do not involve “mass production and distribution, not are there consumers needing protection from an unknown manufacturer or seller.”

B.  Hybrid Transactions - Services involving Sale of a Product

1. Hoven v. Kelble (Wisc. 1977): (P alleges SL for surgeon, anesthesiologist & hospital performing lung biopsy and P went into cardiac arrest. P requests SL standard using the consumer expectation test.)

a. Court refuses to impose SL on person performing services

2. Permitted SL where service was “commercial” in nature  - in Newmark v. Gimbel (SL for beauty parlor for injuries to customer’s hair and scalp from a perm solution)

a.  Operator here fulfilled the same role as the retailer and part of overall production and marketing process 

B. General Criteria

1. “Commercial” vs. “Professional” Services

a. Professional services not given SL standard since: they have an intimate relationship to public health and welfare.

i. Did not place product in the “stream of commerce”

ii. Essence of the relationship is not to sell the product, but rather furnish professional skills.

iii. Maintain negligence principle for professional services involving product defects

VI. Interaction of Tort and Contract

A. East River Steamship Corp. v. Transamerica Delaval (US 1986): 

1. Charterers sue owners for economic loss for cost of repair and loss of income since can’t sue manufacturer (no privity in K) - separation of use & ownership situation here for pure economic loss.  ISSUE: can you bring a product liability claim for pure economic loss resulting from a commercial transaction in tort?

a. Court adopts majority approach b/c minority approach does not keep tort and K separate!

2. Three Approaches:

a. SL and negligence available for pure economic loss - minority approach

b. SL and negligence not available - (Seely) majority approach

c. Sometimes available if there’s a risk of physical injury or property damage even if it doesn’t materialize (a zone of danger test - “endangered” users/ “risk of harm”)

B. Justifications for permitting tort to supplement breach of warranty in economic loss situations: (approach a)

1. Consumer in a disadvantaged position

2. Arbitrary that economic losses available if suffer physical or property damage but not if product injures self.  No inherent difference between property damage and economic since all proximately caused by defendant’s conduct.

3. Manufacturer in position to predict and insure against economic loss (cost-spreading justification)

VII.  Review:

Strict Liability Checklist:

1. Does SL Liability apply?

A. Product v. service

B. D regularly in business of selling product?

C. Pure economic loss?

2. Scope of Duty: Foreseeable bystander, user, or purchased

A. Unintended, unforeseeable use

B. Substantial modification 

C. Learned intermediary/bulk supplier

3. Nature of Duty:

A. Manufacturing Defect

B.  Design Defect

i. consumer expectations

ii. cost-benefit analysis

C. Warning

4. Breach of Duty

A. Desing

i. consumer expectations: open & obvious

ii. cost-benefit: comparison products

iii. warnings: knowability of the danger

iv. “state of the art”

5. Causation

A. But for: “Heeding presumption”

B. Proximate

6. Defenses

A. Traditional

B. Merger after comparative fault

Warranty Checklist:

1. Was there a contract of sale?

2. Privity

3. Warranty

a. Express

b. Implied

(1) merchantibility

(1) fitness for a particular purpose

4. Was the warranty breached?

5. Did the breach cause the injury?

6. Are there any defenses?

d. Disclaimer

e. Notice

f. Liquidated damages

Damages

A.  Precuniary Damages – Those recognized by a market and are easy to determine (loss wages, medical demaages), (generally does not include sentimental value)), pure econ loss, property damages

B.  Non- Pecuniary


1) Pain and suffering


2) pure emotional distress

