INTENTIONAL TORTS
BATTERY:
1.  Act

2.  Intent

3.  Contact (harmful or offensive)

A.  ACT:  must be volitional; direct or indirect


a.  Speech can = act


b.  Muscular reflex = act (someone falling and puts out their hand)


c.  Reflex = no act (something flying toward fact and they blink)


d.  Incompetents/minors:  still capable of volitional act


e.  Failure to act: an act if there’s a duty

B.  INTENT:


a.  BELIEF OR DESIRE: Must have known


1.  Have to intend nature of contact? – open question – probably no (Garratt v. Dailey)


b.  Substantial certainty = highly likely @70-80%



1.  Dump bucket in afternoon – YES – at 3 a.m. – NO


c.  Apprehension: If intent to scare and cause contact = intent


d.  Multiple parties: Intent to hit A, hit both – only liable to 1 b/c policy (only enough to deter act)


e.  Transferred intent: as long as he intends w/ respect to 1 person – liable to 3rd person (make sure



someone is liable)


f.  What would a “reasonable person” have known (about nature of contact)?

C.  CONTACT:


a.  What constitutes touching of the other?



1.  TEST:




a.  Physical distance of object (proximity to P)




b.  Nature of object (symbolically connected) – degree of importance to person’s dignity 





or autonomy



2.  Picard (mechanic, camera) – YES b/c attached to body



3.  Cold air – YES;  Scent – NO


b.  P. need not be aware of the contact (just harmed by it)


c.  What is harmful/offensive? – reasonable person standard

ASSAULT
1.  Act – threatening nature or offer of corporeal injury – words usually not enough

2.  Intent

3.  Result – Reasonable fear; apprehension of imminent injury

A.  IMMINENCE: - Generally means almost instantaneous


1.  Future oriented threats – usually no



a.  If apprehension, but not imminent – IIED



b.  Cts. strict about short period of time


2.  P. must be aware of the danger


3.  Sometimes words enough – “Do this or I’ll kill you”
B.  INTENT:


1.  Threat to 3rd person not actionable


2.  Transferred intent – intent to scare P, scares X = liable

C.  APPREHENSION: (must be reasonable)


1.  P. must be aware of threat


2.  Conditional threats:



a.  Does person have legal right to be making demand/threat?



b.  If YES – no assault unless uses unreasonable fear or force in presenting threat



c.  If NO = assault

FALSE IMPRISONMENT:

1.  Act (unlawful restraint)

2.  Intent

3.  Confinement (must be restrained and against will – must be “compelled” to stay)

A.  RESTRAINT: - Words enough; Failure to act


1.  Actual or apparent physical barriers


2.  Overpowering physical force, or by submission to physical force


3.  Threats of physical force (to P, P’s family, P’s property)


4.  Other duress


5.  Asserted legal authority (regardless of actual validity)

6.  Failure to act: Duty to act if:



a.  D. him/herself caused the danger



b.  Close family members



c.  Stores have duty to let customers leave



d.  Promise




1.  Whittaker v. Sanford (cult) duty by promising to let her off boat

B.  INTENT – Transferred intent okay

C.  CONFINEMENT:  Constrained + against will + no practical or reasonable escape


1.  Aware of confinement? – open question



a.  Restatement – Just harmed by it – 



b.  Harm can be psychological



c.  Can be confined while unconsciousness




1.  Where D. caused the unconsciousness in the 1st place


2.  Threats:



a.  Must be improper – Did D. have right to make them (to reputation not enough – Lopez)


3.  Duress: (man takes luggage; girl must follow)


4.  Businesses: duty to let customers leave

FALSE ARREST:  Assertion of legal authority to which P. submits

A.  Act of Arrest:

1.  Must be in P’s presence


2.  Can’t go voluntarily (consent)

B.  Falsity:


1.  With a warrant



a.  If warrant invalid (i.e. doesn’t name P or is expired; no probable cause for issuing it)


2.  Without warrant:



a.  By police officer:




1.  Felony ($400+): Probable cause (reasonable belief) + right to make mistake




2.  Misdemeanor: Reasonable belief committed in his presence




3.  If citizen instigates arrest:





a.  Emergencies (someone yells “stop thief” – police not liable – citizen may be





b.  Non-emergency: If police acted unreasonably; cop had chance to question 






suspect/check circumstances – cop liable.






If citizens reliable source so officer has probable cause – no one liable 






unless citizen gave false info knowingly



b.  Private citizen: - NO REASONABLE MISTAKE (unless shopkeeper)




1.  Felony:  In fact felony has been committed (no reasonable mistake) + reasonable belief





X committed it




b.  Misdemeanor:  no right to mistake; Reasonable confinement/force + reasonable belief


3.  Shopkeeper’s Privilege:  D. can use reasonable compulsion/restraint if reasonable belief – probable



cause is a defense if detention was reasonable – RIGHT TO MISTAKE



a.  Collyer v. Kress (P. seen shoplifting; D. threatened to call police; forcibly searched pockets)




1.  Shopkeeper has right to protect property →→→No false arrest




2.  Reasonable ground to suspect




3.  Only reasonable force used (some batter okay)




4.  Detention is in store or near vicinity




5.  Reasonable cause + reasonable length of time + reasonable investigation



6.  Right to mistake


4.  Deputization:  police ask citizen to detain suspect – D. not liable if reasonable force b/c has cop’s 



privilege

MALICIOUS PROSECUTION:

1.  Institution of criminal or civil proceedings

2.  Resolved in P’s favor

3.  Initiated w/out probable cause or done w/ malice

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

1.  Extreme and outrageous conduct

2.  Intent/recklessness

3.  Severe emotional distress (enduring and intense)

- no actual physical harm necessary

A.  Extreme and Outrageous:  so extreme as to exceed all bounds usually tolerated in civilized society


1.  Public figures – different standard



a.  False statement of fact + “actual malice” (knowledge it was false)



b.  Hustler v. Falwell: - does “outrageous” have to be examined in context used?


2.  Not public figures in media:  Look to nature of communications – is there public interest?


3.  Offensive:  - Jones v. Clinton – offensive, but not sexual assault – abandoned



when she refused – is it still outrageous?

B.  INTENT:  “Must have known”


1.  Must be intent to particular P.
a.  No transferred intent generally

b.  Not enough that somebody will suffer – Christensen

C.  SEVERE EMOTIONAL DISTRESS


1.  Intense and enduring

2.  Can be inferred by jury 

DEFENSES TO INTENTIONAL TORTS

I.  CONSENT:

A.  ACTUAL CONSENT: express – can’t sue


1.  Surgery – so long as essential character the same, okay



a.  Freedman (P. consented to drug to prevent infection – drug actually to induce labor – OK)


2.  Unless actual consent is expressly conditioned – then no consent if condition violated

B.  APPARENT CONSENT:  in absence of proper fear (and improper coercion) –consent based on actions


1.  Would a reasonable P. have interpreted P’s actions as consent?


2.  O’Brien: passenger vaccinated – can’t sue if protested while holding arm up

c.  IMPLIED CONSENT:  If he could consent, he would


1.  Immediate decision required: Dr’s actions in life threatening situation



a.  Transaction costs too high, so law steps in



b.  Brings about efficient and positive results


2.  Operations – only if emergency (Kennedy v.Parrott – appendectomy – Dr. found ovarian cysts; not



threatening now, but would be to future surgery – NOT OK)

D.  When consent is no good:


1.  Illegal acts (fighting)


2.  Procured by fraud


3.  No ability to consent


4.  Mistake of fact? (P. got facts wrong – wouldn’t have consented)


5.  Consent given under duress

II.  SELF DEFENSE

A.  Reasonable belief – doesn’t have to be actual

B.  Non-deadly force:


1.  Can’t use deadly to repel non-deadly attack – what’s deadly force?


2.  Can’t use preemptive force


3.  NO DUTY TO RETREAT


4.  Transferred intent: if it is a legal intent, no “improper intent” to transfer


5.  3rd persons:  law split – some say must be correct to intervene; Restatement says “reasonable belief”

C.  Deadly force:  only if trying to ward off severe bodily injury or death


1.  Duty to retreat if there is an avenue

D.  DEFENSE OF PROPERTY:  “force reasonable under the circumstances”


1.  Can’t use wounding/deadly force to eject


2.  No right to mistake – Life more valuable than property******


3.  Civil Code §847: Possessor/owner of property not liable to any person for injury/death occurred 



during course of any felonies listed (25 – murder, arson, robbery…) – only if intruder charged w/



these felonies + convicted



a.  PROBLEM:  if P. is killed, cannot be convicted of felony – how do you assess liability?


4.  Recapture of chattels:



a.  Reasonable force (never deadly)



b.  Must 1st demand return of stolen property



c.  Must be in hot pursuit



d.  No reasonable mistake

III.  PRIVATE NECESSITY
A.  RULE:


1.  D. privileged to harm P’s property only when necessary to prevent greater harm to self or 3rd persons



- privilege trumps right to defend against trespass


2.  D. can only cause enough harm to P’s property as is necessary to prevent harm to self/3rd persons


3.  If in using property it’s damaged, user is liable


a.  Ploof v. Putnam (P. moored boat to D’s island during storm; D. cut rope - )




POLICY: Economically, saves greater value of ship and lives on ship



b.  Vincent v. Lake Eerie Transport Co.



1.  Gives property owner incentives to help others out (law encourages most cost-effective





result )




2.  Encourage others not to abuse – no incentive to internalize cost/benefit ration if no 





liability


4.  No liability if action involved protection of public – would be disincentive to act

V.  Recovery for injuries by people committing crimes:

A.  Prop 231 (Civ Code 3333.3)


1.  Uninsured motorists injured – no non-economic damages


2.  P. injured during committing felony and convicted – can’t recover for negligence

A. Medical Malpractice

1.  MICRA


a.  Limit pain & suffering to $250,000


b.  Periodic payments (instead of lump sum)


c.  Collateral sources included


d.  Limit on contingency fees for attorneys


       2.  STANDARDS:



a.  Medical profession sets own standard – national standard




1.  Robbins v. Footer- In med malpractice if it was done in the customary way, that 

is a complete defense.  Medical profession sets their own standard.

Psychiatric care- one Dr used only therapy, no improvement, other used drugs, quick recovery- 1st held liable for not using drugs



b.  Expert doesn’t have to practice that area of medicine

Jones v. O’Young- P in car accident, treated at hospital, gets infection, has to get leg amputated.  Sues 3 Dr’s, all surgeons.  P brings in an expert, internal medicine and infectious disease physician.  Court says expert doesn’t have to have same specialty

· Two requirements for expert 

1- licensed in medicine 

2- familiar w/methods and treatments in other Dr’s community or similar one.  Move toward national standard.

c.  If  2 accepted ways: have to tell patient of both – let them choose.



d.  Blood banks – courts split

· Don’t need an expert when common sense will do- i.e. took out wrong kidney, left a sponge in you…

· Conners- had surgery to get pregnant, nerve damage, lost feeling in leg.  D says P’s anatomy unusual, not negligence necessarily.  Say expert theory can be used to fill in knowledge gaps in res ipsa.  

i. Junk science problem

· Daubert- rejected kelly-Frye which said only use science generally accepted (still in CA)- a community standard.  replaced with giving Fed. judge authority- factors to use 1- has the theory been tested with standards and controls used 2-subject to peer review and publication? 3- generally accepted.  Now judge decides

i. Informed Consent

· When there is lack of informed consent you can argue battery and then micra doesn't apply. 

· Korman- breast reduction surgery.  P saw videos. Signed consent form, etc, but during visit expressed fear of scarring to which Dr. said not to worry.  Trial court granted SJ to D, but on appeal looked at two standards for disclosure 1-professional standard, medical custom 2- reasonable patient.  Court goes with second, says SJ shouldn’t have been granted.

· Patient must establish (1) failed to inform/disclose the existence and nature of risks (2) wouldn't have done it if they had all the information.  

· Cobbs v. Grant- patient standard.  When same operation, but complications occur that weren’t disclosed, is if battery.  Battery if do procedure different than one consented to.  Undisclosed complications should be negligence- but if not aware of risk, then not informed consent.  You have to show duty, negligence, and if required disclosure had been given they wouldn’t have gotten operation- show prudent person would have said no p.112 note 4

· Look at what the reasonable patient would consider in making a decision- but who is the reasonable patient, me v. a sports star considering knee surgery…

· 1995 patient self-determination act- right to refuse treatment or have life support turned off.  

· Truman- Dr. tells patient to have papsmear, she says no repeatedly, later gets cervical cancer and dies.  Hold Dr. liable for not giving her more specifics on what could happen if she didn’t get one.  Dr. obligated to disclose risks of not doing it if he knows patient is not having it done.  

· Woman drowned infant during post-pardon depression. Says Dr. should have warned her this could happen since she tried with first kid. 

· Arroco- diagnosed pancreatic cancer- should they have disclosed life expectancy.  Court says no, he had to ask about life expectancy. Don't always have to disclose- therapeutic grounds.  

· Also don’t have to get consent in emergency. 

B. Legal Malpractice

i. Togsted v. Vesely, Otto, Miller and Keefe- husband hospitalized, put clamp on neck, gives brain damage.  Wife goes to lawyer who tells her she had no case.  Attorney says he did what he was supposed to.  Case for P by jury.  

1- Must show Duty i.e. attorney client relationship 

2- Show negligence? Failure to do what was minimally required.  Not doing research or informing on statute of limitations 

3- Show negligent acts are a proximate case of P’s damages

4- That but for the negligence, P would have been able to succeed in med malpractice case.  (jury decides that case too)

ii. Holliday- don't get NIED if there is only economic harm, only if P is convicted criminally as a result. convicted of murder, overturned on appeal due to inadequate council- acquitted.  Sued for malpractice and won for time in jail and emotional distress. If suing over inefficient council, also have to show that party would have prevailed.

iii. Four main reasons for legal malpractice 1- calendar wrong 2-unclear about if taking case 3- over $$$, fees 4- inadequate knowledge or facts. 

iv. Can’t sue for emotional distress not having lost case- too many problems- bungled transfer of life insurance. 

v. Glickman- oral argument for SC, lawyer sued, but how do you prove another argument would have won?

NEGLIGENCE

DUTY:
A.  Basic Obligation:  Not to be negligent (act w/ reasonable care)

B.  HEIGHTENED DUTIES:

1.  Special relationship



a.  Family members



b.  Did P. expect protection from D.? (Harper v. Herman – guy on boat)



c.  Did P. have ability to protect self?


2.  D. himself created the danger (even if not negligent)


3.  Landowners


a.  CA LAW:  




1.  Must fix defects




2.  Warn of known dangers




3.  P’s status doesn’t matter




- Rowland v. Christian (P. social guest; cracked handle in sink D. knew about)




4.  Does it apply to just landowners?  What about boats?


b.  Other courts:



1.  Categories:





a.  Trespassers – duty not to willfully injure





b.  Licensees (when D. invites onto land) – duty to warn of known dangers





c.  Invitees (D. has expectation of benefit OR extended invitation to general 






public) – known dangers + those that would be revealed by inspection





- Carter v. Kinney (P. at bible study – slipped on ice– just a licensee –no recover)


4.  Duty to continue aid:



a.  Legal duty to avoid affirmative acts which may make situation worse



b.  After D. starts aid, duty to act as reasonable person – not make things worse


c.  Farwell v. Keaton: (friends drinking; fight; drove around; left P. in car; died)




1.  Shouldn’t P. be required to prove D. made it worse?




2.  By starting aid, sometimes reduces chances somebody else will help


5.  Common carriers


6.  Commercial establishment:  actively doing something; getting benefit = duty


7.  Natural accumulations: (e.g. natural formulations of snow, ice, etc. – no liability)


8.  Common pursuit/co-venturers:


1.  Farwell v. Keaton

9.  Dangers arising on premises from crime – CA LAW:



a.  Duty only if prior similar incidents gave notice to L. of danger 




PROB: what are prior incidents? Crime nearby? – Anne M.



- Are parking garages so dangers you don’t need prior similar incidents – Sharon P.


10.  Child trespassers – attractive nuisance: Artificial condition + foreseeability + risk (kid wouldn’t



know = more duty to protect

NEGLIGENCE

II.  Negligence:

A.  HAND FORMULA:  B < P(Probability of harm) x L(Liability – injury/loss) = negligence


1.  Factors



a.  Money



b.  Opportunity cost – what you’re giving up in exchange



c.  What a reasonable person would do



d.  Costs other than money


2.  Custom – goes to burden


3.  Green v. Sibley (mechanic’s exposed leg tripped P.) 



a.  BURDEN = announcing every move




1.  maybe not high here, but think of widespread application



b.  Can never know exact time, location of accident (Adams v. Bullock – overhead wires)

B.  REASONABLE PERSON:


1.  STANDARD:  Reasonable person should have known (objective)



a.  Same standard for dumb people


2.  Physical disabilities: subjective standard – reasonable person w/ that disability


3.  Above average ability/intelligence:



a.  Driving – NO – (Fredericks)



b.  Restatement: YES



c.  Professionals: YES (min. common skill in same profession)



d.  Experience: depends on how easy to determine


4.   Children: judge against same age, experience, intelligence




UNLESS:



a.  Engaged in adult activity – what is adult activity?


5.  Emergencies: Reasonable person in an emergency

C.  CUSTOM: Helps establish reasonable person (doesn’t conclusively establish except in medicine)


1.  Common carriers:  heightened duty – custom not enough (Andrews v. UA)


- American Airlines – ct. said NO – Hand formula enough

2.  Rebuttable presumption of negligence:



a.  What other people do shows what’s reasonable; what’s feasible (Trimarco)

3.  Entire industry can be wrong:  TJ Hooper (radios)



a.  Prevailing custom doesn’t define standard of care


4.  POLICY:  custom is usually evidence of reasonable person, feasibility, notice/knowledge of



problem/situation
III.  NEGLIGENCE PER SE (STATUTORY)
A.  TEST:


1.  Is statute violated?


2.  Is violation excused?



a.  Safer not to obey?



b.  Circumstances out of D’s control? (D. didn’t yield b/c didn’t see sign b/c of fog)


3.  Did D’s conduct and violation of statue cause the harm?



a.  Would it have made a difference? (e.g. cow hit by train b/c didn’t blow whistle)


4.  Did violation of statute increase risk of harm (prox. cause)



a.  Was it purpose of statute to avoid this kind of harm?



b.  Would harm have been just as great if statute not violated/no statute?


5.  What is purpose of statute and did purpose intend avoiding this kind of harm?



a.  Usually stick to original purpose


6.  Was P. w/in class/group statute designed to protect?


Even if can’t satisfy 2-6, jury can take violation as evidence of negligence
B.  Causal relation:  


1.  Martin v. Herzog (Driving, D. round curve, P. no lights on) – didn’t matter b/c D. on wrong side –



wouldn’t have seen lights)

C.  Licensing statutes:


1.  NOT to set standards of care


2.  P. must prove D. lacked the required skill, proving negligence in effect


3.  NY exception – No license = negligence

IV.  PROOF OF NEGLIGENCE
A.  VIOLATION OF STATUTE

B.  CIRCUMSTANTIAL EVIDENCE: One fact from which another can be inferred


1.  Constructive notice – D. should have known (or actual notice)



a.  Negri (fell on baby food; there for a long time) – constructive notice ( b/c time) = negligence



b.  Negligence of consumer imputed to management b/c “mode of operation” – business assumes




risk of customers hurting selves when using self-service mode of operation



c.  Gordon v. American Museum (paper on steps) – NO – burden of inspective steps high

C.  RES IPSA LOQUITOR:  Negligence speaks for itself

A.  TEST: > 50% chances that:


1.  Accident due to someone’s negligence


2.  D. had exclusive control


3.  P. was not contributorily negligent


4.  No direct evidence of D’s conduct

B.  Activities usually caused by negligence:


a.  Byrne v. Boadle (flour from window – burden on D. to show not negligent)


b.  Newing v. Cheatham: (D’s plane; clear weather; no mechanical failure)



1.  More likely than not D. had exclusive control



2.  Rely on past cases to establish this sort of thing more likely than not due to negligence
C.  INSTRUMENTALITY:


a.  Ybarra (P. sued many D’s at hospital b/c didn’t know who [unconscious])



1.  Burden may shift to D.’s to show no instrumentality


b.  Larson v. St. Francis Hotel  (V-J Day; chair out window) – NO b/c hotel can’t control every guest

RESPONDEAT SUPERIOR (the employer is responsible)

A.  GENERAL RULE:


1.  Employer liable for torts by employees committed w/in scope of employment

2.  For negligence, intentional torts, SL

B.  SCOPE OF EMPLOYMENT: Does employer control/have right to control how agent does his job?


1.  Anything w/intent to further employer’s business purpose


2.  Independent Contractors: NO – but certain duties non-delegable



a.  Malone – brakes failed – P. still liable b/c duty non-delegable (though faulty mechanic)


3.  If employee exceeds directions of employer:



a.  Does it benefit employer?



b.  Is it in course of furthering business?



c.  Does employer have reasonable belief employee will do it?



d.  If close enough to scope + benefits employer = liable

C.  NO LIABILITY:


1.  Some acts totally contrary to employers wishes (Fire marshall set fire during inspection)

CAUSATION
I.  “But For” – 

A.  PROOF:


1.  Don’t have to show it wasn’t caused any other way – just “reasonable certainty” this way


2.  “More likely than not”


3.  Statistics alone not enough


4.  Are there any foreseeable intervening causes?

II.  “Substantial Factor” test
A.  Cases where “but for” isn’t enough


1.  Two people stab victim – each sufficient to be fatal

B.  Loss of opportunity:


1.  Falcon (P. would have had 35% survival chance if no negligence)


2.  Doesn’t extend to physical harm short of death

C.  Unknown Defendant:  

1.   Hymowitz:  DES case – all same chemical composition – can’t show who made which



a.  Usually need to show particular P.



b.  Summers – (two hunters both held liable) – can’t here b/c too many possible D’s – unfair


2.  MARKET SHARE THEORY:  Each D. liable for it’s % market represented – liability based on 



creation of risk



a. National market



b.  Special for DES b/c same composition

D.  CALIFORNIA LAW:

1.  Recovery for present injury

2.  Recovery for medical surveillance costs


3.  NO “last chance” – must be more likely than not (>51%) would have survived


4.  No recovery for increased risk – don’t apply Falcon

5.  NO for fear/emotional distress of getting injured


6.  If D’s conduct “fraud, oppression, malice” – P. can recover if chance of injury is “significant” 

PROXIMITE CAUSE:
I.  INCREASE IN RISK:  Did D’s negligence increase risk of this kind of harm?

A.  FORESEEABILITY:


1.  Berry – (trolley over speed limit – tree falls, crushes roof) – NO



a.  Was it w/in statute to prevent this risk?


2.  Pridham (D. injured by P. – ambulance hit by lightning) – NO



a.  Ambulance crashes – YES (b/c greater risk of crashing in speeding ambulance)



b.  Medical negligence – YES b/c foreseeable

3.  Harpster (P. feeding dog; hole in fence; slip on ice) – NO b/c duty only if foreseeable risk

II.  DIRECT AND IMMEDIATE


1.  Polemis (dropped boards on ship – spark-fire) – YES even though unforeseeable

III.  EGGSHELL SKULL:  Must take P. as you find her – may not foresee extent, but can foresee harm


1.  Steinhauser (14 yr.girl schizophrenia set off by accident ) – YES


2.  Dillon : can limit by showing death would have occurred anyway

IV.  Foreseeable P, unforeseeable harm – OPEN QUESTION


1.  Polemis – YES


2.  Wagon Mound (spilled furnace – didn’t know would burn -) –NO

V.  Foreseeable type of harm; unforeseeable manner – FOR P.


1.  Hines v. Morrow (tow truck drivers; P. in mud stuck) – YES


2.  United Novelties (rat flambé) – foreseeable fire where open flame around gas – YES

VI.  Unforeseeable Plaintiff – FOR D.

1.  Palsgraf (explosion at train station) – no duty b/c harm to P. isn’t foreseeable


2.  Firman (3. yr. old hit by car – brain damages – shot P. 7 years later)

VII.  Remote in time of space; “highly extraordinary” – FOR D.

VIII.  Intervening Act – Activates Harm – 

1.  Is this the risk that made the conduct negligent?



a.  Hines v. Garrett (train carried P. 1 mile past stop; told to walk; raped ) – FOR P. – YES


2.  Volitional, egregioius, not foreseeable – FOR D.

IX.  Intervening Act – restarts risk

1.  If unforeseeable/egregious enough →→breaks chain of causation



a.  McLaughlin: (fireman, heating blocks, didn’t tell nurse instructions) – NO – FOR D.

X.  Policy Cut-Offs:


1.  Second Injury



a.  Cut off at point where recovery progressed as far as it’s going to 


2.  Emotional distress


3.  Purely economic harm

DEFENSES TO NEGLIGENCE:

I.  Causation::


1.  P’s negligence has to be actual cause (“but for”)



a.   Hightower – highway accident; P. following too close; recovery not affected b/c D.




“suddenly slowed” w/out warning – accident would have happened anyways

II.  CONTRIBUTORY NEGLIGENCE:

A.  Standard:



1.  If P. negligent at all – no recovery unless D. reckless



2.  “Last clear chance” – both parties negligent but D. had last chance to avoid



3.  Statutes – if to protect group against own inability to protect self = no contributory negligence

III.  COMPARATIVE NEGLIGENCE:

A.  PURE FORM:  P’s recovery reduced by exact % of P’s fault

B.  MODIFIED:


1.  P. recovers so long as negligence “not as great as” D’s


2.  So long as negligence “not greater than” D’s (if 50-50 still recover)

C.  UNIFORM ACT:  take into account harm to others as well as self

D.  Socially offensive conduct  = complete defense


1.  Barker v. Kallash: P. making pipe bomb; explodes in hands – NO suit against manufacturer

IV.  JOINT AND SEVERAL LIABILITY:
A.  Each party liable (minus P’s fault) is fully liable to P. (P. can choose who to collect from)

B.  CALIFORNIA:  Prop. 51:


1.  Non-econ damages:  apportion fault between D’s


2.  Econ: fully liable

V.  Rights among D’s; Contribution and Indemnity:


A.  Contribution:  



1.  Based on % fault



2.  Called comparative indemnity in California


3.  If one D. not in suit, not bound by decision


B.  Indemnity – one D. has to fully reimburse other D.


C.  Absent tortfeasors: can attribute share of fault to absent parties


D.  One party settles:



1.  Good faith settlement releases from contribution



2.  ECON: liability only reduced by $$ paid by settler



3.  NON-ECON: Only liable for your% despite what settler paid

VI.  AVOIDABLE CONSEQUENCES:  P’s fault is failing to limit damages


A.  2 layers of damages:



1.  layer for which D. is wholly responsible



2.  another layer where P. and D. share fault


B.  Questions:



1.  Is it negligent in first place to do X (e.g. not wear seatbelt)s




a.  Statute?




b.  Hand formula?



2.  CA: violation does not establish negligence as a matter of law or negligence per se



3.  Apportion the harm – how much caused by failure to do X

VII.  ASSUMPTION OF RISK


A.  EXPRESS AGREEMENTS/PRIMARY A/R = FULL DEFENSE:
1.  Express Agreements: - P. has signed something – Full defense



a.  Is language sufficiently clear?




b.  Is it valid – or do public policy reasons invalidate it?





1.  Does it provide a public service?





2.  Essential nature of a service




c.  Can you EVER have a release for negligence

1.  Leon v. Family Fitness Center – P. hurt sauna bench collapse; release – NO 

b/c not a known risk to be assumed



2.  No negligence b/c express part of activity:

a.  Flopper:  





1.  Is risk inherent part of activity?





2.  Risk itself is what makes it an amusement

b.  Baseball game – part where no net



3.  CO-PARTICIPANTS IN AN ACTIVE SPORT: Only duty not to be reckless




a.  What is an active sport?




b.  Don’t want to chill participation



4.  Firefighter’s rule = no duty




- recovery only if not inherent risk 




a.  Private employees – courts split





1.  Neighbarger – private firefighters – yes recovery





2.  Bryant – towtruck – no recovery


B.  “SECONDARY ASSUMPTION OF RISK” – PARTIAL DEFENSE



1.  Voluntary participation in “highly dangers” or “unusually risky” sport; “dangerous activity”



2.  Apply comparative negligence



3.  D. “increases inherent risk” of sport


C.  LIMITS – NO DEFENSE:



1.  P. not comparatively negligent





AND



2.  P doesn’t know full, specific risk





OR



1.  P’s choice to encounter risk not voluntary, but “coerced”

Negligent Infliction of Emotional Distress (NIED)
I.  Zone of Danger:


A.  P. must have been w/in “zone of danger”



1.  Some risk of injury to P.




a.  Mother in street see kid hit – yes; on sidewalk – no


B.  CA: if person dies, no suit for NIED


C.  Exposure to HIV (K.A.C. v. Benson) (patients sued gynocologist)



1.  Need “actual physical exposure” to HIV to recover



2.  POLICY: don’t want to inflame fear of HIV


D.  CA  LAW:  must be “more likely than not” you’ll get the disease – 



1.  “Bad Actors Theory”: if D. knew had it + used fraud, oppression, or malice to conceal – must




only show “significant chance” of getting HIV


E.  EXCEPTION:  BODY CASES:



1.  Gammon: (D. sent P. severed leg instead of deceased father’s personal effects)




a.  Foreseeable harm test




b.  Court later takes back and uses zone of danger

II.  Bystander:  - CA law – slippery slope:


A.  Dillon:



1.  P. must be near scene of accident



2.  Shock must be from actually seeing accident


3.  Was P. closely related to victim




a.  unmarried couples – NO unless show factors (like life insurance together; fiancé;





show nature of relationship)




b.  Children when parents injured – NO


B.  Don’t need “sudden occurrence”/accident – Ochoa (kid in juvy, gradually got sicker)


C.  Thing v. LaChusa: (mom didn’t see/hear accident – heard about it – rushed and saw bloody kid)



1.  Dillon factors are requirements



2.  Ochoa still okay



3.  Don’t use foreseeability



4.  Recovery limited to relatives in same household


D.  Hear plane crash near home – YES

III.  Direct Victim:


A.  FACTORS:



1.  Must have preexisting relationship



a.  Burgess (child birth – c-section – baby brain damage) – YES



2.  P. must be patient in same transaction:




a.  Huggins v. Longs Drugs (parents of kid w/ear infection; long wrong prescription)


B.  Non-medical? Conflicting cases



1.  Wooden:  (D. car collides; propelled into P’s yard almost hitting her) – YES



2.  Lawson – (plane fell from sky; P’s nearby feared would hit them) – NO


CA says NIED is not an independent tort
STRICT LIABILITY
I.  ABNORMALLY DANGEROUS:


A.  If D. makes unnatural alterations to land →strictly liable for damages flowing from alterations



1.  Fletcher v. Rylands – first rejected in U.S.


B.  Pocket of SL for blasting cases:



1.  Sullivan (P. blew up 60 ft. tree – fragment hit P.) – YES



2.  Yukon (storing explosives; thieves try to steal; blow up place) – YES


C.  FACTORS:



1.  High degree of risk of some harm to person, land, chattel of others



2.  Likelihood that harm that results will be great



3.  Inability to eliminate risk by exercise of reasonable care



4.  Extent to which activity is not matter of common usage



5.  Inappropriateness of activity to place where it is carried on



6.  Extent to which value to community outweighed by dangerous attributes


D.  Standard:  “abnormally dangerous”

E.  Hazardous Chemicals:



1.  Shipper – not SL



2.  Carrier – might be

PRODUCTS LIABILITY

1.  Duty

2.  Defect

3.  Causation

4.  Harm

A.  GENERAL:


1.  Privity expanded: retailer can be liable



a.  McPherson (wheel collapses):




1.  Foreseeability




2.  Assembler “responsible for finished product” (didn’t make wheel)




3.  Is manufacturer liable? – Open Question – risk should have been caught by Buick



b.  POLICY:  not enough to say liability to purchaser b/c they’re not the foreseeable user


2.  In most cases, SL doesn’t add much to res ipsa



a.  Today, single D. almost never has exclusive control

B.   BREACH OF WARRANTY:


1.  2 types:  express + implied (product is reasonably good for which it’s intended)


2.  Form of SL – don’t need to prove negligence


3.  Disclaimers for personal injury liability invalid

C.   WHO’S STRICTLY LIABLE?

1.  Retailers


a.  Vandermark v. Ford: retailers SL for products they sell (can pressure manufacturers)



b.  Bystanders entitled to same SL protection – Elmore

2.  Lessors: (Price v. Shell Oil) – just like retail (can inspect; pressure manufacturer)


3.  Successor Liability (bought by another co.) – SL if continues same product line


4.  NOT STRICTLY LIABLE:



a.  Used goods



b.  Landlords

D.  MANUFACTURING DEFECTS:
A.  TEST:


1.  Is this copy different than the others?


2.  More dangerous (flunks consumer expectations)


3.  Causation

B.  Escola v. Coca-Cola


1.  Liability at most efficient point – manufacturer


2.  P’s unprepared to meet consequences of harm


3.  Loss spreading


4.  D. responsible for putting on market – should be responsible for consequences

C.  Greenman v. Yuba (power tool)


1.  Any time a product is defective, manufacturer is SL?



a.  What is a defect?

E.  DESIGN DEFECTS:

1.  CA LAW:


a.  Barker v. Lull:




1.  Consumer expectations test:




a.  Is this a matter of common experience? (average consumer)






- crashworthiness of cars




b.  Is the danger “open + obvious” – may reduce liability b/c expectation not






effected by design





c.  Soule: (crushed ankles) – Is is non-technical?




2.  Risk-benefit test:





a.  Alternative design – feasibility? Same product still?





b.  Cost of alternative design?





c.  Can’t take into account state of the art





d.  Is P. aware of the danger + can they avoid it?





e.  Adverse consequences to product + consumer w/ alternative design?





f.  Hand formula



3.  Burdens:  P. has to show product design prox. caused harm; D. has to show 





benefits exceed risks



4.  EXCEPTIONS:  Some products so thoroughly bad (3 wheel ATV) don’t need test


2.  Open and obvious:  P. chose this


a.  Camacho v. Honda:




1.  Consumer expectations – open/obvious no leg guards




2.  P. chose this model





BUT




3.  Reasonably foreseeable motorcycles will crash



b.  CAUSATION PROBLEM:  Failure to have optional bars didn’t cause harm (cause in fact) b/c




P. chose to buy it instead of other models that had bars as an option.  There is a causation




Defense against anyone who didn’t choose it


3.  THIRD PARTY MODIFICATION OF PRODUCT:



a.  Not liable for 3rd party modification if not foreseeable



b.  Jones v. Ryobi said liable



c.  Prox. cause defense – this is like heating blocks (McLaughlin)


d.  Intervening act breaks chain of causation, even if alteration foreseeable

FAILURE TO WARN:
A.  REQUIREMENTS:


1.  Get attention of user


2.  Explicit description of danger


3.  Tell how to avoid injury




Use Hand formula
B.  Do you have to prove lack of warning actually caused the harm? – open question in CA

A.  Hahn v. Sterling Drug (4 yr. old daughter ate first aid cream; parents claimed warning insufficient)


1.  Warning:  same size print as other info; didn’t say external use only; could be used on gums (internal)


2.  Reasonableness of warning label is jury question


3.  “Heeding presumption” – some Cts presume P would have acted differently


4.  Prop. 51 – parents’ negligence would have to be accounted for

B.  Wet cat in microwave


1.  Microwave not defective b/c this is not a reasonable or foreseeable use

· Cts. Typically go very far to require warnings b/c costs so little

· Is cost really so little?

C.  Moran v. Faberge, Inc. (kids poured cologne (82% alcohol) on candle to scent it)


1.  Not a foreseeable use (no prox. cause); product not unreasonably dangerous for a foreseeable use


2.  What is the defect in the first place?


3.  Foreseeable harm in an unforeseeable manner = prox. cause


4.  D. can argue comparative negligence

· If everything has a warning, then nothing has a warning – lose effectiveness
· Getting harder to prove design or manufacturing defect; easier to get money for lack of warning

UNKNOWN DANGER/ STATE OF THE ART PRODUCT

· We now know product is defective, but at the time we didn’t

CALIFORNIA LAW:

A. Brown (1988) (DES [drug] design defect)  P. relies on hindsight language in Barker asking for SL

1.  Not SL where drugs concerned b/c too much deterrence

2.  TEST:  D. liable for risks known or reasonably scientifically known

B.  Anderson (1991)  (asbestos – failure to warn)

      1.  SL, not negligence – liable if failure to warn of dangers known or reasonably knowable to scientific comm.

      2.  Wouldn’t that be neglig. B<PL anyway?

B. Carlin  (drug Halcyon – failure to warn)

1.  SL, not negligence (but a hybrid of SL and knowledge b/c knowability infuses neglig)

2.  TEST:  D must warn of risks known or reasonably scientifically knowable
C.  Non-drug design defect – CA still leaves open (e.g. asbestos design defect case)

      1.  Failure to warn – conducive to negligence analysis

      2.  Design defect – conducive to SL

· SL for defective products is essentially negligence except:

1.  manufacturing defects that pass Hand formula (e.g. bottle defect 1 in a million)

2.  McPherson problem that would be res ipsa but can’t show who

3.  consumer-expectations test – reasonableness doesn’t matter if it flunks (limited under Soule)

BEYOND PRODUCTS: SL FOR SERVICES?

A. Services

1.  Hoven v. Kelble (P’s decedent died while undergoing surgery)


a.  No SL


b.  How do you define a defective service? (esp. w/ medical services)

2.   What if a dentist is bleaching teeth?


3. Newmark (Hair salon put on defective hair solution)



a.  SL b/c difference in relationships than Dr./patient



b.  More like a commercial enterprise; not an essential service


4.  Shaffer (shattered wine glass in restaurant) - SL


5.  Goldberg v. Kolsman (plan crash, bad altimeter, Lockheed made plane (not altimeter), American was 


the carrier)



a.  SL against Lockheed



b.  Negligence only against American (a service provider)

· These hybrid sales/services cases are inconsistent *****

B. FOOD:

1.  Mexicali Rose (CA, 1992) (P. injured when swallowed a chicken bone while eating chicken enchillada)


a.  Restatement: consumer expectations


b.  CALIFORNIA LAW:  distinction between foreign objects and natural objects (SL if foreign only)

DEFENSES TO STRICT LIABILITY

· “Misuse” can go to defeat (1) Negligence/Defect,  (2) Causation, or to aid (3) comparative negligence

· Some cases P’s misuse is so bad it defeats defect

· Egregious nature of intervening conduct of P. may defeat proximite cause

Venezia  (kid threw beer bottle against pole –shattered) – For D. b/c not a foreseeable use


1.  Misuse – only if not foreseeable


2.  Egregious intervening act


3.  Causation


4.  Comparative negligence

A.  Daly v. General Motors – CALIFORNIA LAW


(Daly driving 50-70mph; collided w/ divider; car spun; door thrown open; decedent thrown out; P claimed

defective door latch; decedent drunk, not wearing seatbelt; doors not locked; forcibly ejected)


1.  RULE:  Can use principles of comparative negligence in SL (but if some defect, P should get 



something) – P’s fault treated in same way as negligence case


2.  Either using product in negligent manner or using product with a known defect


3.  Should P’s negligence in getting into the accident be considered?



a.  States are split 



b.  Arg. Against: defect is crashworthiness – doesn’t matter how accident happened



c.  Daly not clear – CA law – jury likely to allocate much of the fault to whoever caused the



accident

C. Preemption: any time you have a federal regulatory scheme, there are questions if state tort law is preempted

by it

1.  Required federal warning on cigarettes does preempt state warnings but doesn’t preempt claims of fraud, 

false advertising, etc.

DAMAGES

3 Components:

1) medical expenses (economic)

2) Lose income  (economic)

3) Pain & suffering (non-econ)

· Collateral Source Rule: payments P. gets from other sources (e.g. own medical insurance) not deducted from 

what P. can get from D.

· MICRA does away w/ collateral source rule

A. Economic Harm

1.  Lost income


a.  Consider how many years left working (involves life expectancy)



i.  Sometimes consider if a smoker, history of heart disease, etc.



ii.  Hard to determine b/c retirement ages are unpredictable


b.  Income trajectory of P’s line of work (some occupations better compensated b/c they’re more important

in the economy – like computer stuff now)


c.  How P. would be likely to do in that occupation (e.g. likeliness of making partner)


d.  Discount rate problem – must discount to present value (non-econ. damages not discounted)



i. Look at interest rates – P. can invest and end up w/ much more over years involved



ii.  Problem of inflation



iii.  Inflation rate and interest rate sometimes considered to balance each other out


e.  Problem w/ people w/ non-pecuniary income (housewives)



i.  Look at opportunity costs (what she could have made had she not been at home taking care



of kids)



ii.  Costs of hiring a housekeeper, nanny, etc.


f.  Income tax problem (recovery is not taxed b/c it includes pain and suffering)



i.  Should jury take account of this? 



ii.  Would calculating taxes be too complicated?

B. Policy of lump sum:

1. administrative costs of coming back to court each year

2.  P. would have no incentive to get better

3.  Attorneys would have to wait indeterminate # of years to get fees

C.  Non-Economic Damages:


1.  PURPOSES:



a.  Often used to pay lawyer’s fees (otherwise takes from $ to pay medical bills, etc.)



b.  Deterrence (economic view): w/out pain and suffering cost of negligence too low to deter



c.  Make the person whole



d.  Compensation element

