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TORTS

For tort, need:

1) impose liability on those that were wrong

· but can’t do it without harm – act not as bad if no harm

· Milner v. Apfel:  insane denied benefits, but not guilty of crime;  Posner: moral diff b/twn those who commit crimes, and those that don’t – “moral intuition” [conflicts with Jenner?]
· moral luck.

2)  compensate those that are injured

3)  link the two

Intentional Torts

Def. of intent:  “actor desires to cause consequences of his act, or that he believes that the consequences are substantially certain to result from it.”  [used to be “purpose” and “knowledge”]

3 elements of torts:

1) she acts – voluntary;  

a. also failure to act  

i. 1) family  - pass the arsenic, please

ii. 2) pledge/caused precarious situation in the first place

2) with intent – act must coincide w/intent

a. knowledge/belief

b. reasonable person:   

i. intent need not be immmoral, hostile, and  malicious – JW/doctor – still intent

c. exception:   liable for not just immediate conduct, but all conduct that results from it.  Vosberg:  D takes her victim as she found him – liable not just for act, but all harm that results from it:  

3) harm results

a. proximate causality

I.  Battery

subject to liability if:  

-(a) she acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact,  and

(b) a harmful or offensive contact with the person or the other directly or    indirectly results.

A.  Prima Facie Case:
1) Intentional Act – person has “desire or belief”  substantially certain…80-85%…

a. Intend harm v. intend contact

i. try to shoot one, hit another – transfer follows bullet

ii. push someone out of way of car – intent contact but not harm

iii. Matter if no intent to harm that person?  “must have known” if throw bomb in Queen’s carriage

iv. Garret v. Dailey – all that matters is volition – substantially certain – don’t have to intent harmful/offensive nature of contact

b. kids, insane found not to have ability in certain cases - Dailey
i. But still held liable – depends on situation – insane persons don’t receive SS benefits Milner
ii. parents can be liable if shown could reasonably have prevented it
2) Harmful or offensive contact
a. reasonable person standard to judge “harmful” or “offensive”;  eg sex 

harass cases

b. Just being in certain situation can be proof of consent – i.e. “mosh pit”

c. Sterns:  cold air hitting but avoid  glass cage
iii. fragrance strip?  second-hand smoke?  disk jockey, deliberate

iv. STDs – intend contact (mutual sex) – but disease
3) With the person of another

a. Picard – camera; Holton – purse;  Fisher -  plate - exten. of person

b. or it physically hurts somebody

iii.  purpose of battery:  protect integrity of person




4)  Or a third person



a.  Knowledge or belief of harming 3rd person good enough – shoot 

      someone, hit someone else

II.  Assault:  D acts with intent to cause a harmful or offensive contact with the person of another or a third person or imminent apprehension of such contact.  Missed battery.

A.  Prima Facie Case


1)  Imminent apprehension of such contact
· should be “apprehension of imminent contact”

a) bully, beat you up tomorrow – not assault – not imminent

b) Person has to be looking – can assault if shoot at one, scare someone else

c) conditional threat – “money or yr life” – this is assault, although need to change lang of Restatement to capture this-

a. Supremes say (re carjacking)  threat to use force is intent to use

d) “I’m getting my gun,” not assault.  “I’m getting gun,” and reach in drawer, that’s assault.  

e) ( key question:  do I have time to escape?

f) Assault in eye of beholder – P – it’s apprehension, not fear, b/c courageous person could have imminent apprehension

III.  False Imprisonment  - any unlawful exercise or show of force by which a person is compelled to remain where he does not wish to remain or to go where he does not wish to go.  Must be actual or legal intent to restrain. (  Defense of necessity – person will harm others --
A.  Prima Facie Case


1) Unlawful exercise or show of force

a.  Includes:  [Restatement]

i. Actual or apparent physical barriers

ii. overpowering physical force, or by submission to physical force

iii. threats of physical force

iv. other duress

v. asserted legal authority

2) Person compelled

a. Victim’s consent wipes this out;  loss of reputation insufficient  Lopez
b. Have to show that:

i. We knew [door locked/we didn’t know it] or

ii. were harmed by it

c. What’s compelling?  locker room – naked in front of al

d. Whittaker – cult case – compelled to stay put

e. Griffin – by coercion counts – what is coercion? suitcase? baby?
f. Fraud negates consent
3) Remain where he does not wish to remain
a. duty to act to help/save other if:  1) family member, or 2) you caused situation  Wittacker – can be confined to “rest of the world”
4) Go where he does not wish to go

a. Griffin v. Clark – woman follows man to get her suitcase that he took 

5) Actual or legal intent to restrain.
a. Griffin v. Clark:    “impossible” choice means that’s constraining

IV.  Intentional infliction of emotional distress:  One who by extreme and outrageous conduct intentionaly or recklessly causes severe emotional distress to another is subject to liability  for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.  Also covers situatoin where actor knows that distress is certain, or substantially certain,  to result from his conduct.

1) Prima Facie Case

a) Outrageousnes

i) “so extreme and outrageous as to got beyond all possible bounds of decency”

ii) Wolmack v.  Eldridge – lawyers should have right to act “outrageously” – this is privileged;

iii) Contextual?  in Hustler v. Falwell  - public official/bar is higher

iv) Esposito – (ugly bride) deemed not public figure  – yes outrageous

v) 1st amend issues:  what if humor used as cover for viciousness?

vi) shouldn’t have to “speak”, i.e. phone hang-ups

vii) Clinton – Don Juan/no harm in asking defense

viii) Estate could be liable if you kill self  

ix) Rock Hudson’s lover – did Rock know his lover would find out

(1) if one in four chance, then no recklessness (less than 50/50)

(2) silence was outrageous – failure to act was the act

b) Intent or reckless disregard
i) reckless:  “deliberate disregard of a high probability” of causing harm

(1) Court hardly ever judges on this basis

(2) Cali Supremes:  must have intent to harm particular person – directed at P

(3) Restatement sez 3rd person transfer counts

3.  P suffered severe emotional distress



a.  Don’t need physical harm  - Womack
b. Often judged by outrageousness of conduct


4.  Actual and proximate cause of emotional distress by D’s outrageous 

     conduct

a. Proximate cause:  liable for harm that naturally flows from D’s conduct

6. Privileged

a. Womack:  criminal investigation – should have wide latitude
V.  Defenses to Intentional Torts

1) Insanity  - not defense on liabl –so not clear for civil cases

2) Co-Participant – does not factor into an intentional tort

3) Consent – Negates tort in first instance 
a. Actual consent

a. Boxing match, can’t sue later

i. Exception – violence not part of sport, don’t consent to that….Hackbart (contrast with Knight)

b.  Apparent consent – nothing verbal, but woman grudgingly lifts her arm to be vaccinated  Cunard
· silent = consent- community standards

· sexual relations

· street-fighting ex.:  what do you consent to?  rules in a fight?

· majority of courts say if it’s illegal consent, then no consent 

· what deters?

c.  Implicit consent – need to amputate leg to save person – if he were able to consent, he would consent

· what if particular person, like Jeh witness, doesn’t consent?  need court order

· Patients have right to refuse treatment – can sue hosp for battery

· Kennedy v. Parrott:  remove cysts – found for Dr;  consent to take care of pressing medical problems

· remove mole, no good

· make patients sign release form conflict b/twn body liberty and sound medical practice 

d.   Person can thought to be too young to consent – eg statutory rape


(  FRAUD NEGATES CONSENT
 - except when fraud is collatoral, eg prostitute – no fraud in relation to sex, just in relation to money

4) Self-defense – privilege that getes rid of liability

a) Reasonable force – 

i) doesn’t have to be correct, just reasonable

ii) La. case: shoot Jap halloweener – won in civil court

iii) can’t use deadly force to repel non-deadly attack – can’t be excessive – warning be posted (Col  make my day law)

(1) “as is necessary”

(a) battered wife syndrome violates this – excessive force

b) Limitations on self-defense:

i) Duty to retreat (varies by state)

ii) liable for 3rd person harm?  Morris v. Pratt – could be negligence but generally intent follows bullet – transfer legal intent

iii) “shooting with a privilege”

(1) Economically efficient?

(a) we value life over property

c) Defense of others

i) some courts say this is less, others equal to own self-def

ii) if you’re being attacked, know better the force necessary

iii) other hand, you might not be able to defend self
5) Defense of Property 

a) trespass to land
b) trespass to chattel-  not to land, but other property

a. Can use force to expel trespasser from land

b. Stronger right when you’re in own home

· Spring gun case Katko – unjustified force

· what about with sign?  Any intent?

· weigh life more than property

b.  injury to trespasseers:  kid fell thru skylight

· Cal law changed liab:  now can’t be liable for injury

· Can injure intruder if intruder is convicted
· doesn’t allow for “wilful, wanton or criminal conduct”

6)  Necessity – internalized cost-benefit analysis

a) Private Necessity – can take certain measures to preserve own stuff

i) Ploof:  boat slams into dock – cut loose; P resp for boat – P hurt

(1) What’s contact?  cut rope?  boat on rocks?  water on dock?  need specificity re: contact

(2) If Act of God, then no liability at all

(3) econ eff:  want to encourage others to not cut off rope and send out to sea;  also want to insure parties don’t abuse privilege 

(4) Mountainhouse:  be sure it’s an emergency
(a) Internalized cost-benefit analysis

(b) Sugerman:  no liability at all

(c) Epstein:  liability simply for causing harm (strict liability)

(5) P’s privilege (to protect self, and expensive boat) trumps D’s privilege to eject trespasser

(a) like law of implied consent

(b) Vincent:  D resp for damages to pier from storm

ii) Issue of if real choice exists:  cab driver jumps out to avoid being killed, hits pedestrian – this was privileged – Cordas
b) Public Necessity
i) Harrison:  destroy liquor store ‘cause troops were coming –

(1) don’t have to compensate store:  want to  create incentive for others to act – public good is more diffuse, so people are more liable not to act normally

(a) London fires – mayor unwilling to act

(b) Don’t compensate in emergency (gonna be destroyed anyway?) but do to build highway, etc.  

VI. Garden-Variety Negligence

1) Prima Facie Case

a) [Duty] – this usually measured by negligent conduct

b) Negligence

c) Causation – negligent acts must cause the particular harm

d) Damages

2) Ordinary Care

a) Definition:  (  BAJI:  “what reasonably prudent person would do, or would not do”

3) Hand Formula

a) Burden is for everybody – kneeling mechanic – Burden is for mechanic, and for woman who tripped.  Burden too high to require constant warning

b) Costs include non-monetary

i) Kimbar v. Estes:  summer camp – part of cost is “wilderness” experience

ii) This system doesn’t value money over everything else, although you have to measure everything in dollar values

c) Foreseeability of Harm

(1) Bullock:  Boy hit track w/wire – crt sez D couldn’t foresee it; B too high

(a) Also costs too much to put cables underground

(2) Custom is built into Hand formula

d) Coase theorem:  low transaction costs, will allocate market resources efficiently

4) “Ordinary Person”

a) For adults, not based on actual capacity  - not individualized

i) Vaughan – unknowingly stacked hay, it ignited – crt overruled argument that he’s dull/didn’t know about hay

ii) Holmes:  this rule has to apply b/c

(1) Can’t judge each person’s power

(2) The clumsy will have to use extra-special care – but isn’t this inconsistent w/fault?

b) Subnormal Exceptions to general rule:

i) Blind, deaf, or other “subnormal” category

(1) Helps that we can all recognize it, be more cautious

(2) Physical abnormality easier to demonstrate

(3) Blind person still can’t drive, still need to use cane

(4) This is objective staqndard

ii) Bonkers – if person is really crazy/mentally incompetent, then can escape liability

(1) Normally mental powers not excused – except when disabil. is very obvious

(2) Increasing tech advances means in future mental disabil. might be physical

· insanity rubs our noses in contradiction that liability means you’re at fault

c) Extra-normal Exceptions
i) Professional exceptions – Drs held to higher standard

(1) Patient only consents to surgery “knowing” that Dr is qualified

ii) Professional truck driver?  Fredricks held that prof truck driver not held to “professional” standard

d) Minors:  exceptions
i) Held to age standard – 12-year-olds are “objectively” diff than adults;  but also factor into account:

(1) Intelligence;  and 

(2) Experience

ii) “Adult activity” exception – if 14-year-old drives boat, held to standard of adult boat driver  [from Dellwo]

(1) partly based on “lack of warning” principle for others – can’t see who’s driving boat

iii) woman kills kids in driving test – she’s 24 years old

(1) held to normal adult – she should’ve known better about own status, prevented it

5) Industry/Common Practice Standard
a) Industry Standard:  

i) Andrews:  person hit by luggage from overhead compt on United flight


ii) Common carriers held to higher standard than reasonable person

(1) But most carriers didn’t have safety nets – only one other did

(2) How cutting-edge do they need to be?

(3) Recent NY Court of Appeals – carrier not held to very cautious, but reasonable person standard 

iii) Burden

(1) Calculate net costs, lost time trying to deal w/them upon disembarking, etc

b) Court Setting Standards – bypass “reasonable person standard”

i) Goodman:  if issue comes up again and again, crts say “standard is clear” – no need for jury to rehash it  -- judges decide

ii) Pokora:  Supreme Court sez standard of care is for jury

iii) Trend now is to let the jury decide.

c) Expert witnesses

i) Unlike normal witnesses, they can give their opinion

ii) Daubert:  Supreme Crt cracked down, sez judge must assess reliaibility before gets to jury – has it been publisehd? Reviewed/accepted by peers?

6) Custom
a) Role of Custom:  custom creates expectation that potentially liable party will keep up with current practice

i) Must be specific about what custom is:  Trimarco:  
ii) Courts reject idea that custom alone show standard of care – TJ Hooper – tugboat case “Even their universal disregard will not excuse their ommission”

iii) Why does current practice matter?  Majority rules?

(1) Answer(  Hand formula – suggests that PL is substantial, and B is small

(i) Reflects judgment and experience of many

(ii) Shows feasibility

(iii) Explifies that it can be done

b) Economic rationale against Custom:

i) Wouldn’t company do it if in best interst of co.?  Coase theorem:  if transaction costs are low, then will do what’s in their benefit

(1) Distinction is in private/public good – environmental safety’s benefit is more diffuse, not simply felt by co. spewing pollution in air

(a) But if cost is internalized – co. and customers – then will do it auto’lly

(i) Exception:  air bags 

(2) Small co.’s may be put at disadvantage to keep up with “big boys”

(a) But maybe this is OK, if our priority is safety

Statutory Negligence/ Negligence per se

1) Five questions to consider to see if there’s negligence: IF YES TO ALL FIVE, THEN NEGLIGENCE PER SE

i) Read statute – is there a violation?  Typhoid ain’t ingredient in cream puffs

ii) If violation, is violation not excused?  Tedla:  walking wrong way down street for own safety – internal to fact pattern --  

iii) Did violation cause the harm?  “cause in fact”

iv) What is purpose of statute, and did purpose of statute include this kind of harm?  proximate cause – “But for” this statute was violated, would harm have occurred?   

(1) Hunter on Sunday shoots person – viol didn’t increase risk of harm

(2) Darmento:  tailgater became “so disconcerted” that he lost control; can be secondary reasons for a given policy

v) Is P within the class that statute was trying to protect?

(1) Brown v. Shyne:  unlicensed chiropractor – still have to prove actual negligence 

(a) Licensing standards generally wash out….

(2) Negligent D hits P – D claims P also negligent, since P didn’t have license:

(3) but negligent drivers are not the class the statute was trying to protect

c) Upholding Statute doesn’t automatically absolve D of liability

i) Statutes as floor:  if created by the industry

d) Constructive notice:  Negri:  broken baby jars on floor long enough so that “reasonable person would have known”…this partly based on Hand formula

i) Gordon:  slipped on waxy piece of paper – but no liability – crts found that B is higher in this case [esp. given cost required to patrol the steps], PL is low

 Res Ipsa Loquitur  -- 
1)   doctrine based on inaccessability of evidence for P  -- 

a) “More likely than not” P’s fault -- Burne v. Boalde:  hit by barrel from store – 

b) 3 conditions of Res Ipsa:

i) When this happens, more likely than not due to negligence (51% all that’s needed)

ii) D has exclusive control of items that caused negligence

iii) P has no negligence

c) Cirumstantial way of proving negligence:  Restatement:  “basis for past experience is common to community, and related to general knowledge”

d) Newing:  private plane crashes, kills all, P sues D’s family for negligence under res ipsa:

i)  Crt finds that, w/knowledge/experience now available, we know that these crashes are mostly/primarily due to pilot negligence

(1) yet when D tries to show how other cases were not negligence, crt sez “that’s not this case,” despite using res ipsa to decide it.

e) Strict probability not enough

2) Medical res ipsa:

i) Sew up ureteur:  happens 5% of time – due to negligence, or just something that happens in surgery?

ii) Multiple Ds – [many Drs] – Ibarra:  several Drs touched him during surgery (left him partly paralyzed)- Ibarra doesn’t get much respect as a decision!!
(1) Cali Supremes:  found against all Drs.

(a) Could’ve been pre-existing condition in P – how to tell?

(b) Even independent contractors fall under respondeat superior

(2) Anderson:  med malpractice – jury found for all Ds, but Appellate Court said must find for only one

iii) Ibarra distinguished from fallen plant out of apt complex case:  can’t sue all apt. owners

iv) Martinidees:  two people could’ve driven car, one crashed it, held both liable – they must have known – one of them is LYING!

3) Respondeat Superior (employer is liable for damages, etc. of employee)

a) Hybrid of negligence and strict liability

b) Justifications:  

i) Deeper pockets – more likely to compensate

ii) Deter from hiring bums

iii) Spread cost to consumers – i.e. Domino’s pizza, 30-minute rule

iv) Fairness -- business is reaping economic benefits from employee’s work

c) Employees distinct from independent contractors:  tests include:

i) Does person provide own tools?

ii) Does employer pay taxes for person?

iii) Do they have their own knowledge/capability?  I.e. lawyers

iv) Does the principle [employer] have right to control how agent does job?

d) Employers’ instruction to do otherwise [i.e. drive safely] doesn’t absolve liability

e) Exception:

i) Frolic:  closely related enough to job?

ii) A
[salesman]


B [job]



C [girlfriend]

iii) If A is going from B to C, that’s a frolic (no respondeat superior) --- but C to B,  that’s a detour, still under respondeat superior 

iv) Outside scope of employment:

(1) Not held to be RS in shocking cases [e.g. Ford – FF]; but rape case, Mary M;  but this has been discredited in the meantime

(a) Sex harrassment by police sheriffs.  P sez it’s part of job, D sez unrelated.  Crt finds for D
v) Lack of control over guests, etc. – too much burden to put bars on hotel windows to prevent chairs being throw out 
(1) But Minn case – knew of problem, did nothing to prevent it
Medical Malpractice

f) Medical Injury Compensation Reform Act – MICRA – (in Cali)  [p. 720-1]

i) caps attny’s fees

ii) caps non-econ damages at 250,000 

g) Standard of Care

i) CUSTOMARY STANDARD OF CARE IS CONCLUSIVE (unlike “normal” types of negligence cases) – Dr doesn’t have to be better than customary

(1) Technical nature of cases

(a) but other jury-related questions are technical too

(2) Depend on Drs to do their best for patients?  Coase theorem

(a) don’t have same standard for accountants, etc.

(3) What’s “medical”?  Tainted blood – reasonable person or customary standard?

ii) Determination of what standard is:

(1) Universal standard [increasingly] – esp if Drs are board-certified – no longer a local/comm standard

(2) “Respected Minority” – up to trial judge if minority’s view is respectable enough

(a) Manic/depressive w/out drugs – this is negligent to not use drugs

(3) Non-expert cases:  left towel in victim – no expert knowledge needed

(4) Res Ipsa:  Jones case – need experts to establish what is customary

(5) Drs not experts in given field can testify, as long as they’re competent

h) Informed Consent
i) Reasonable patient standard:  did Dr disclose enough so that reasonable patient would know enough to make an informed decision? – MOST COURTS NOW FOLLOW THIS 

(1) in Cali, Cobbs governs – patient/legal standard, not medical standard

(a) Cobbs:  not required when patient must know of inherent common-knowledge risks 
(2) Dr retains qualified privilege to withhold info when Dr can show info would harm patient

ii) Adequate Information includes estimate of risk

(1) Korman:  scars from breast surgery – Dr advised scaring would result, and more likely for smokers, but didn’t get baseline risk figure

iii) With NO consent, could be battery

(1) Ashcraft:  P sez wanted family blood;  received tainted blood = battery

(2) But ill-informed  consent is no consent, as well 

iv) Drs. need to explain rationale for decisions

(1) Truman v. Thomas:  Dr should’ve told woman of dangers of not getting pap smear

(2) Schultz:  traditional approach to informed consent is too narrow – it’s based on battery

(a) should be based on patient’s right to make a decision

(i) Mathies:  Old woman broke hip;  Dr decided not feasible to do surgery – screws would fall out, hurt her – didn’t tell her

1. Crt found duty to tell her

(3) Consent forms:  can protect Drs – do what is necessary 

(4) “Different operation”  --- could be battery, if Dr flicks off moles on person’s legs

VII. Legal Malpractice
a) P has to win case;  and

b) P has to show “but for” lawyer’s counsel, P would’ve won

i) Togstad:  1st attnys said she doesn’t have a case:  need to have trial w/in trial

ii) Jury decides 30% of winning:  then P loses, not “more likely than not”

(1) Crts split on this;  some hold to “lost chance” theory – if P had 5% chance to win, recover 5%

c) Therefore, lawyers should perform minimal level of research;  inform about statute of limitations 

Defenses to Negligence

a) Comparative Negligence:  this is now the law:

a. Pure Form:  now in Cali  -- P’s recovery is reduced by % of P’s fault, no matter how small/great

i. Recklessness now does not trump negligence – simply added into mix
ii. Intentional torts do trump negligence

1. Scott v. LA County – rape in garage, % can’t be higher for landlord 

2. Fairness:  NY drunk man falls on subway tracks, collects $9.3m 

b. Modified form: [most states follow this]  P still only gets percent, but:

i. P can recover so long as her negligence is not as great as D 

[50/50 – P loses]

ii. P can recover so long as her negligence is not greater than D

[50/50 – P wins]

c. P’s failure to mitigate damages:  seatbelts:  states divided if this is negligence:

i. Some states simply tell jury that state law is to buckle yr seatbelt

ii. Others, no seatbelt is contributory negligence per se

iii. Some states take off automatic amount – 5% -- other let jury decide how much no seatbelt “contributed” to the accident;  how much would seatbelt’ve reduced damages?

d. Standard for what is measured:

i. Uniform Act on Negligence:  calculates “number of persons endangered” – this is consistent w/Schwartz – not just danger to self
1. Uniform sez:  “magnitude of the risk created by the conduct, including the number of persons endangered and the potential seriousness of the injury”  - guardrail case – P “liable” for increased risk – yr own negligence is increased by increased danger to others
2. Impose liability only when you cause harm

e. Joint and Several Liability
i. Cali Proposition 51:  (1986) – abolishes joint and several liability for non-econ damages – abusive in that P would search for a deep pocket (i.e. the city), and jury might award 1% fault to it (not knowing this means city has to pay!)

f. Indemnity – one D has to fully reimburse other D – often b/c of contracts

i. Respondeat Superior – Employer could get indemnity from employee

1. In Cali, called comparative indemnity – contribution by D2 to D1 for damages paid to P

g. Absent tortfeasor

i. Dafonte:  absent tortfeasors are considered under Propis. 51

1. This can hurt P if D w/large % is not there

h. Settlement:

i. Crts in Cali hold mini-trial, to make sure settlements are in good faith 

ii. if settle with D1 for $5,000 on econ damages, then P can thru crt get $95,000 from D2 – pro tanto – for the amount actually paid

1. D2 can then separately go after D1 – but only in three states!  Didn’t want to discourage settlements

iii. P runs risk of settling – what if get modest sum from D whom the jury decides is mostly at fault?

b) Assumption of Risk  - “voluntary encounter of known risk” – AFFIRMATIVE DEFENSE – can also pair with comparative negligence

a. Expressed Agreements – Waiver agreement – ski lifts
i. Factors to consider:
1. Does language in agreement “clearly apply” to D’s conduct?
2. Is there public policy argument to invalidate agreement?
ii. Dalury:  If ski slopes serve public interest, then immunity doesn’t absolve ski place of liability
1. Want to maintain deterrent to limit accidents
2. Some accidents are not in normal scope of skiing
iii. Release too vague, broad to be upheld – Mt. Bachelor

iv. Waivers now wield more clout , esp. for exotic activities
b. Primary Assumption of Risk – coparticipants.  2 Standards:
i. No duty” only applies to regular conduct of sport;  doesn’t hinge on knowledge of P.
ii. no duty to protect others from harm that would “normally result”;  therefore no prima facie case in the first place
1. only duty to not be reckless – “outside the range of  normal activity” “so reckless as to be totally outside range…”
a. coparticcipant in active sport – don’t want to quell enthusiasm
i. what is active sport?  golf?
iii. Knight – also holds for SKILIFT OWNERS, etc. that they have a duty not to “increase the risks inherent in the sport”
1. Campbell – no binding on snowboard was unnecessary
2. What is inherent risk in sport?  drunken skiing? Freeman – yes
3. Connelley:  run into tower – no[this is regular negligence] 
iv. Exceptions to Primary Assumption of risk:
1. Recklessness/gross negligence is not waivable
2. Goes to assumed risk:  bench in sauna collapses ( no way client was “on notice” that this could possibly happen
3. P’s encounter was “coerced”  
a. employee on job
b. hole in screen at World Series
c. Eckert:  save child on tracks
d. coercion decided on “reasonable” basis
c. Unusually risky sport – under Knight;  means that P assumes resp for sport
i. but, still D has duty to not increase risk of that sport
d. Firefighter’s rule – starting to disfavor this
i. not liable for danger to FF for fighting fires:  “the very risk P was employed to confront”
1. Only for public officers – not private plant Neighbarger

a. Theory is public already paid for protecting these officials  -- but other [private] employers give work compensation 
b. flowerpot – could be liable
2. fire caused by negligence – couldn’t be liable
a. Stapper – ff entered thru garage door, tried to exit, trapped – yes negligence here
b. courts starting to disfavor this
e. Secondary Assumption of Risk:  D negligent, but P’s conduct may provide partial defense (whether P’s conduct was reasonable or not)
i. non-participant (skilift operator) to participant:  duty to not increase risk of the sport
ii. Knight:  apply comparative negligence, not assumption of risk
iii. But, comparative fault can include conduct, even reasonable conduct, that means involvement in “highly dangerous sports,” such as hanggliding – Knight
c) Criticism of Comparative Negligence 

a. Schwartz:  no real economic/psychological/deterrence value – but comparative negligence does appeal on fairness grounds

i. Can’t predict/assume how others will act – may find joy in acting unreasonably

d) Insanity – used to reduce damages (%)

Causation  

1) ACTUAL CAUSE  “But for” the action, would the harm have occurred?  --- Stubbs:  can reason by inference

a) Exceptions:

i) drunk driver who narrowly misses the kid crossing street

ii) Multiple Causes- 2 actors stab a person.  You apply a substantial factor test instead of the but for test.  Was the D’s conduct a substantial factor in harming the P?  Burden shifts to D
(1) Summers v. Tice – went hunting, both liabe – hurt in eye – D1 and D2, under jas liability – hit by bullet, but only one bullet, therfore only one of them did it.  Crts held both of them liable – use creation of risk to shift burden of proof to them that one of them did NOT do it.  Not for 50 Ds

iii) The loss of a chance – Falcon
(1) P had 37% chance of surviving if certain procedure was followed:  

(2) Drs had duty to increase chance/do all she can to promote survival

(a) Still recover if you survive?  doubtful…

(3) Different for physical harm short of death – interest in detterence doesn’t extend that far
(4) MOST STATES REJECT FALCON, INCLUDING CALI!
(5) Restatement rule – assume 30% chance of negligence – won’t charge jury with 30% chance of negligence – 
(a) policy against it is strong, however:  deadly disease, never above 51%
(i) deterrence argues for some kind of recovery
iv) Recovery for increase risk something bad’ll happen – Mauro [exposure to chemicals] – can’t collect for increased risk, unless “reasonable medical probability” (51%)
(1) but much harder to show causation in 20 years
(2) some crts even say Giffear(  even 51% chance not enough; gotta wait until you’re  sick
(3) Cali Supremes ducked issue of “what is physical,” i.e. violation of cell walls – this could be viewed as physical
(4) Bad Actor exception:  if comes from “oppression, fraud or malice” – then DON’T have to show 51% of getting disease, have to show it’s a “significant chance” 

(5) Also don’t have to prove bad actor case by “clear and convincing” evidence, but just preponderance of evidence.

v) Market Share liability:  Hymovitz:  solely b/c you increased risk, you’re liable [DES babies]  - this is only true in NY
(1) Cali rule generally:  Ds have to represent “substantial share” of market;  can prove exculpate themselves if show couldn’t have caused harm -- Sindell 
(2) harm already there;  pre-packaged – this is what distinguishes it from computer-dashboard model 
(a) based on market share principle –liable for share of mrkt
(b) courts mostly refuse to apply this to other situations
(c) Tried to apply to cigarette cases – isn’t this a question of public policy, rather than judicial action?

(d) Contrast with Orser:  three men hunting, all three shot, only 2D’s possibly were liable, but held 3rd liable, on grounds he shot, encouraged them to do so
2) Proximate Cause  - standard definition is increase in risk  --  “risk to be perceived defines the duty to be obeyed”  Palsgraf     
Two standards:  (either of these’ll work)

a) Direct and Immediate:  if harm follows directly/immediately from negligence, then it’s proximate cause  – Polemis – dropped plank starts fire, burns cargo

i) this is NOT forseeable, but drew exception b/c it’s “direct and immediate” but
ii) Palsgraf – no forseeable P;  no liability
b) Increased Risk/Forseeable

i) Wagon Mound:  risk not forseeable, reject “direct/immediate” approach
ii) Policy Justifications:

(1) speeding ambulance:  yes, liable – forseeable – added risk of being hurt

(a) even if there’s a suit against ambulance driver for negligence, this is diff issue

(2) ambulance driver who shoots victim:  no, not liable, not forseeable/reasonable;  breaks chain of causation
(a) hit by car when trying to fix rental car’s defective trunk;  lessor not liable – Ventricelli
(b) Harpster:  dog ice-slipping hole  in fence case:  no duty – anytime it’s forseeable, have duty not to be negligent; therefore it comes down to if it’s negligent – therefore, no proximate cause can mean no duty in first place
(3) extent of liability ought to be tailored to faultworthiness – Wagon Mound:  only fair/just to extend liable for reason for liability

c) Proximate Cause Piegeonholes
i) Take P as you find her – [eggshell plaintiff]

(1) Steinhauser – for P (car swipe leads girl to be phsyco)  – decision not taken very seriously – can also reduce damages to [almost] zero

ii) Forseeable P;  Unforseeable type of harm
(1) Goes either way;  Polemis or Wagon Mound
iii) Forseeable type of harm, unforseeable manner, unforseeable P – for P;  Hines (pegleg in hole); rat flambe – don’t have to forsee exact type of harm
iv) Unforseeable P (didn’t think negligence would harm person it did)

(1) Firman (shot 5 yrs later) – for D

(2) Cardozo in Palsgraf – duty approach.  If no harm forseeable, then no duty

(3) shoot gun into crowd – for P

v) Remote in time and space;  “highly extraordinary” that harm occurs (like brain-damaged boy who 7 yrs later shoots someone)  – for D

vi) Intervening Act 

(1) Activates Harm:

(a) The very risk that made conduct negligent:  Hobos’ Hollow – for P

(b) Volitional, egregious, not forseeable by 3rd party – for D

(i) [suicide increasingly for P - Fuller]

(2) Restarts risk (“risk comes to risk”)  McLaughlin – grossly negligent – then for D – 3rd actor broke chain of causation  [if 3rd actor was not D];  this is true even tho D in general increased risk 

vii) Policy cut-offs;

(1) second injury – end when progress has gone as far as possible

(a) but Wagner – re-breaks leg – holds for P

(2) emotional distress – 

(3) Purely economic harm – don’t allow to collect for this

(4) Cardozo:  rescue cases (  P is forseeable

Duty to Others

1) Cases in which one has duty to others, beyond not being negligent

a) D has custody of P where P doesn’t have normal self-protection

b) Common carrier

c) Statute

i) Cali vehicle code – requires drivers who’re in accidents to assist injured parties regardless of who’s at fault in accident

ii) Cali statute – Drs who render aid at emergency are not liable

d) Promises
i) If P relied on D’s promise and was injured as a result, P recovers

ii) Hartley – sheriff didn’t check on H;  W recovered

e) Duty to Assist
i) Special relationship + knowledge of need to assist

ii) Companions on social venture sometimes have a special relation

f) Come to one’s aid – take on obligation, have to see it thru

i) can’t leave person in worse position than before

ii) Bystanders have no duty to help!! (no special relationship)

g) Even w/special relationship, D does not need to assist at his/her peril

2) Duty of Landowners and Occupiers

a) Cali view – gets rid of common law categories – this is in minority 

i) Rowland – owe common law duty of reasonable care – categories might influence finding on negligence, but it’s not determinative

(1) [But remember Cali law passed, conviction of misdemeanor/felony absolves property owner of care]

(2) Crt:  have to balance following factors:

(a) Forseeability of harm to P

(b) Degree of certainty that P suffers injury

(c) Closeness of conenction b/twn D’s conduct and injury suffered

(d) Moral blame attached to D’s conduct

(e) Policy of preventing future harm

(f) extent of burden to D and consequences to the community of imposing duty to exercise care w/resuling liability for breach

(g) Availability, cost, and prevalence of insurance for risk involved

(3) landlord’s duty – have to be on notice via past “similar” incidents

(a) also duty to reasonably protect – cost’ll pass on to tenants 

ii) Rowland – hidden trap;  here there’s a duty to warn 

b) Three categories – defines duty of care

i) Tresspasser – no duty of care, apart from not wilfully or wantonly harming them

(1) Broken couch – PL too high

(a) but this conflicts with Cal § 1714 of Civil Code – “injury occasioned to another by want of ordinary care”

ii) licensee – owes duty to make safe dangers of which possessor is aware

(1) Carter – all people who enter premises with permission are licensees until possessor has interest in visit such that visitor “has reason to believe that the premises have been made safe to receive him.”

(2) Guest has to take premises as she finds them/as owner uses them 

iii) Invitee – reasonable care to protect them against both known dangers and those that would be revealed by inspection

(1) is there a “material benefit motive”?  Is premises “thrown open to public,” and that’s why person is there?  Is invitation extended to open class of people (as opposed to “limited class” – Carter)?

(2) If dangers are “open and obvious,” crts are split if that effaces duty 

c) Duty to kids- Restatement – have duty to protect kids from forseeable dangers if kids can’t forsee/protect themselves

d) “Natural” dangers – ice n snow – Ds normally not liable – no duty to remove

NIED  -- can be, but doesn’t have to be, followed by physical injury.  In Cali this is not independent tort, but aspect of negligence

1) Theories of Recovery

a) Bystander – as a bystander, you see the harm;  you’re traumatized – Thing Cali law
i) closely-related victim (legal relatives, esp. if living in house – can include extended family, if that’s the culture - Hawaii)

ii) present at the scene and aware that signficant injury is occuring (except mother who saw son waste away (but not die) in prison; recovered – Ochoa;  this is stilll held to be good law)

iii) suffered severe emotional distress (but not from abnormal response)

b) Direct Victim
i) pre-existing relationship – w/person committing negligence

(1) Dr/patient – woman giving birth to injured baby

ii) Zone of Danger – [missed] – person put at risk of hurtful contact, but suffers no injury (can be used in conjunction w/bystander to avoid “relative” requirement)  Cali law unsure – depublished in Battalla
(1) AIDS cases – must be actually exposed to virus - Benson
iii) suffered severe emotional distress (but not from abnormal response)

c) Dead bodies (mostly from Christensen)

i) Intentional mishandling of bodies (need not be body over whom P has custody, just close family relation);  OR

ii) egregious negligent mishandling of bodies (same definition as above), which involved a forseeable risk of emotional distress, AND

iii) Ds (i.e. mortuary or crematorium) had special relationship with Ps, AND

iv) suffered severe emotional distress (but not from abnormal response)

Strict Liability   - no fault required
1) Cannot be held stricty liable for:

a) Services – crts’ll look to dominant aspects if they’re confused

b) Dr./lawyer service or treatment

c) Blood
d) Electronic currents

2) People who cannot be held liable

a) Fed Govt

b) Successor in interest to manufacturer of defective producct – CA – if purchasing co continues to sell same line, then strict liability kicks in

c) Manufacturers, if intervening cause changes produuct after it left manuf. control

d) One-time lessor is not  liable

i) exception:  renters of cars, etc. ARE liable

e) Used-car dealers – doesn’t include negligent inspection of car

f) landlords

g) Financiers

3) 5 reasons for strict liability:

a) Deterrence:  give incentive for D to use better care & decrease amount of activity

b) loss-spreading – D better able to spread cost of harm

c) compensation – victims less likely to be able to meet the costs

d) Fairness – manufacturers are resp. for their own products

4) Bases of liability

a) Restatement rule:  “abnormally dangerous;” look for six factors: [adopted by Cyanamid – Posner;  but crts decide what is abnorm. dangerous]:

i) Existence of high degree of risk of some harm to the person, land or chattels of others

ii) likelihood that harm will be great 

iii) inability to eliminate the risk by exercise of reasonable care [1st?]
iv) extent to which activity is not matter of common usage [driving = common]

v) inappropriateness of activity to place where it is carried on; and

(1) [if can’t make it safer, then move where activity is occuring – but this is difficult to judge, ie Posner – RR hubs]

(2) Thieves of dynamite seem to fall under this, but not per Yukon - below

vi) extent to which its value to community is outweighed by its dangerous attributes

b) Yukon standard – use/storage of dynamite warranted imposition of strict liability no matter how valuable activity might be to community/even if there were no safer place to store it: “loss properly regarded as cost of business of storing or using explosives.”

c) Chavez standard – even if carrier has no choice but to take ultra-dangerous cargo, there’s still liability
d) airline crashes are often/normally strict liability 
e) Defenses:  P’s assumption of risk bars recovery from harm (Restatement)
i) Posner/Cyanamid – living there exposes you to risk – take on risk
XI.  Liability for Defective Products

1) Three Kinds of Product Defects

a) Manufacturing – one that comes off line is bad;  can include parrots.  Strict liability applies, even if all due care was put into it

b) Design  - Barker – standard isn’t “intended” use of product;  it’s “intended or reasonably forseeable manner,” i.e. standing on chair to change lightbulb

i) Consumer Expectations -- Barker (reaffirmed by Soule) [only Cali and Alask follow this] – ordinary customer expectations - “product may be found defective in design if P demonstrates that product failed to perform as safely as an ordinary customer would expect when used in an intended or reasonably forseeable manner”;  this is irrespective of benefits of design;  it can PASS the Hand formula, but still strict liability applies
(1) Campbell – pole on bus, flunked consumer expectations test (Cali)
(2) Car explodes, etc.  consumer expectations often look like res ipsa cases

ii) Defective Design  [a.k.a “crashworthiness – used when consumers are too dumb to have expectations]  basically “unreasonably dangerous” – violates Hand formula - knife case – have to show design caused harm, not the product itself!

(1) Questions to ask:
(a) Is the cost too expensive to change?  (B)
(b) Are there alternatives available?  (B)
(c) Is the alternative product a similar product?
(d) Is P aware of the danger?
(2) Dreisonstock – micro-bus – P has to show alternative model

(3) “Open and Obvious” – in Cali, open and obvious defect is no defense (it was in Camacho)
(4) Forseeable modification – if P changes the product somehow, question is if the change was forseeable.
2) Failure to warn  Hahn – juries’ll go far to find need for warnings, since they’re cheap
a) Causation:  have to show they would make a difference
i) Cali law:   is ambivalent both on if warning creates “heeded presumption” and also if burden of proof shifts to D.
b) Questions to ask:
i) Does the warning adequately convey the scope of danger?
ii) Does the warning reasonably communicate the seriousness of the harm?
iii) Does it notify a reasonable prudent person?
iv) Is a simple directive enough, if it fails to convey the advers consequences?
v) is conveyance of message appropriate?
c) dissent:  Many labels dillute their power – don’t want too many
d) Reasonableness – use can’t be outrageous – putting cat in microwave
e) Ramirez – mother didn’t speak English – Cali Supreme Court, despite it being in Spanish-speaking neighborhood, etc. said that you only need give instructions in English
f) Causation – Price – supplier must anticipate uses that were not intended – just forseeable
i) Need proximate cause – Cronin – button on shirt, no prox cause (not forseeable)
3) State of the Art: What standard should manufacturers be held to?  Standard at time or standard now? strict liability would hold that, if there’s better way at all, that’s what D should be held to

a) Restatement:  held to negligence –– this means “forseeable” risks  - Hand Formula
b) Overhwleming maj of crts say – duty to warn, oinly if risks that were known/should’ve been known are forseeable to reasonable person
c) Cali law:  [very] unclear
i) Carlin – basically Cali standard is negligence;  reasonably forseeable?
4) Objects in cereal – Cali law – is object in food “foreign” or not?
a) Foreignness should be defined as foreign to the product, not foreign overall
5) Defective services:  how to tell/what’s standard?
a) Is plane crash a defective product or defective service?
i) [if res ipsa applies, it doesn’t matter…]
b) Cali - McGreen – needle breaks off in dentist patient’s mouth – found dentist was professional;  therefore negligence applies
c) BUT, Cali Newmar – beautician sells products – hair falls out (take product home with you), therefore strict liability applies
i) Bowling ball – is that defective?  rents it to bowl – no liablility – not like a sale, it’s a service  
ii) Wine glass – Schafer – p. 557 – don’t take wine glass either – but restauarant is defective for bad glass.
iii) distinction?  goes to defenses of consumer – what can consumer reasonably expect?  inconsistent
6) Defenses to STRICT LIABILITY 
a) “misuse” can go to defect in first place, or causation, or P’s fault
i) throw beer bottle against telephone poll – this wasn’t forseeable use of the bottle
b) Cali Law - Dailey v. GM – strict liability can be set off to negligence [appears so] From Casper’s lecture – 3rd parties’ negligence can be set off of D’s strict liability, so follows that P’s negligence can be set off as well
i) Minority is Contra – can’t be compared
DAMAGES

I. Compensatory damages

A. Economic:  Medical Expenses, Lost Wages;  Non-Economic:  Pain & Suffering

1. Remember:  Prop 51 limits non-economic damages to D’s percentage of liability, whereas Ds have joint and several liability for economic damages)

B. Medical Expenses

1. Expenses can include:  drug costs, hospital bills

2. Past expenses are easy to prove;  projected future damages can be more difficult

C. Lost Income

1. Past income lost due to time off work easy to prove

2. Future loss more difficult.  Factors to consider:
a. Life expectancy – years until P’s probable retirement

b. Income trajectory in P’s line of work

c. P’s trajectory within that line of work

3. Number arrived at must be:

a. Reduced to present value 

i) Example:  if lost income amounts to $1 million over 30 years, amount of interest that P would receive on money during that time has to be included in amount paid to P.  

ii) Current interest rate is used to calculate present value

b. Adjusted for inflation

c. Interest rate almost always balances out inflation adjustment. 

4. P’s compensation from collateral sources (such as insurance co) should NOT be considered in calculating damages. 

a. Policy rationale:  D should not benefit just because P has foresight to have insurance. 

b. BUT under MICRA (see Med Malpractice section), collateral sources do get deducted from damage award. 

D. Pain and Suffering

1. Policy rationale for awarding:

a. Compensatory - $ can help “make P whole”

b. Deterrence (Posner) – If pain and suffering not recoverable, costs to tortfeasors would be less and there would be more negligence, more accidents, more P & S, and higher social costs. 

c. Practical:  Helps pay attorney fees. 

2.  Lost Enjoyment of Life Standard– can be calculated as part of P & S or separately.

a. When separate, called “Hedonic Damages”

i) Experts often claim to be able to calculate the value of life (ex. Stanley Smith)

ii) CA courts have said NOT experts can testify re. value of lost life;  instead, it is a question for the jury, considered along w/P&S. 

b. Relevance of P’s age to lost enjoyment

i) If P old, sometimes thought that she should not recover as much

ii) BUT according to Wall Street Journal, older victims are now getting more that younger:  “Greater Value Placed on Golden Years”.

3. Death Cases
a. Survival action – brought on behalf of the deceased for what decedent would have received were decedent alive.

i) In CA, if P dies before judgment, no recovery for P&S.

b. Wrongful death – on behalf of decedent’s family and what they have suffered as a result of decedent’s death.

i) Double recovery not allowed!  (Example:  lost wages plus harm to family caused by loss of decedent’s wages)

ii) Based on statute – usually only pecuniary damages allowed. 

iii) Remember, family may also have an NIED action!

c. Value of Life of a NON-WORKING person – Factors to Consider

i) How much would it cost to hire someone to do housework/have sex?

ii) Opportunity cost approach (example:  if someone w/law degree stays home to work, he is valued more highly because it must  have been worth it in lost income).  

d. Life of a CHILD
i) Pecuniary loss standard is low – “kids aren’t worth much.”

ii) Can’t just award for loss of companionship

iii) New Jersey uses “loss of guidance and counsel” standard

iv) Economist would use opportunity cost standard:  how much have parents spent on kid?

v) If you can show that kid would have grown up and supported parents, can be calculated into pecuniary damages. 

vi) In CA, life of child has gained value in eyes of court. Richard Selzer (Plaintiff’s Attorney in Oakland) has used damage instruction to compensate for “loss of love, comfort, and companionship”.  Has gotten lots of dough for parents!

E. Punitive Damages

1. Standard – Punitive Damages awarded when P can show “oppression, fraud or malice” on the part of D.

a. P must have clear and convincing evidence (higher burden than preponderance of the evidence)

b. Usually comes down to issue of whether D was reckless or indifferent.  

2. Example:  in a products case, if you can show that D KNEW product was defective, usually sufficient to get PD. 

3. In CA, evidence of how much D is worth (i.e.  how hard hit D was by loss of wages due to accident) can be factored into punitive damages.

a. Example:  Bill Gates would get more than a homeless person.

4. Criticisms of PD

a. Burden of proof too low:  should be proof beyond reasonable doubt. 

b. Double jeopardy:  many cases on same defect possible, D may have to pay PD several times.

c. Due Process:  jury has little guidance as to how to assign PD. 

5. Limitations on PD:  Appellate Review

a. Haslip case – Supreme Court ruled that due process requires appellate review on all PD awards. 

b. Of all damages, courts are most likely to reduce/eliminate PD. 

6. Are Punitive Damages a deterrent to tortfeasors? 

a. Pro:  only a real deterrent for big corporations who have factored other types of damages into operating budgets.

Con:  PD are excessive, go further than they need to.
EXTRA

7) Negligence:  this is all strict liability comes down to, except for the following exceptions:
a) manufacturing defect – violates hand formula – this copy differs
b) McPherson – res ipsa – someone’s negligent, but under strict liability doesn’t matter who

Consumer expectations – warranty approach – if crt applies consumer expectations test – Soule – if flunk consumer expectations, then Hand/ - risk/benefit rest doesn’t matter
Denny – Bronco rolls over;  designed to go off-road -- warranty v. tort – warranty law “focuses on the expectations for the performance of the produce when used in the customary, usual and reasonably forseeable manner.” – torts means off-road vehicle is fine;  warranty sez ORV disappointed customer

Jones – must be defective at time it was sold “manufacturer is not liable where modification is forseeable, but modfication renders a safe produce unsafe.” – most crts disagree with this --- 

8) Cardozo – MacPherson – standard is:  “nature of thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is then a thing of danger.  Its nature gives warning of the consequences to be expected”  also, if used by someone other than purchaser, and no new tests, then irrespective of contract, manufacturer must make it carefully.

a) Extention of liability

i) Manufacturer of wheel perhaps liable, but need for inspections by Buick maybe brings risk to rest for wheel-maker

ii) retailers held liable 

9) Breach of Warranty – Ryan – pin in bread- violated implied warranty of merchantability - implied warranty is that product is reasonably good for purpose for which it’s intended

a) normally warranties only b/twn contracting parties, but Cardozo skirted that in Ryan by saying W bought bread for H, acting as his agent

b) Henningsen case  - not waivable

10) Defective Product Liability as a Tort

a) Greenman – Cali case (critical) – Traynor – product on market that’s defective =liability [begs question of what’s a defect – this created standard

b) Liability as applied to: 
i) Bystanders – Y -- Elmore – this applies to “bystanders” [innocent victims]
ii) Leased goods – Y -  - Price -  includes leased equipment/vehicles
iii) Used goods – N -  Tillman – does not apply to dealers of used goods
iv) landlords/hotel owners  – N -  Peterson – no liability for products on property;  no implied representation of safety – can bring suit against bathtub-maker
v) Franchisers – Y, maybe – Kosters 
vi) Successor liability (co. dissolves) – N, rarely – Alad – Cali case mostly rejected 
vii) Gov’t contractors – N – Boyle 

(1) 2nd (older) Reestatement:  seller of product in defective condition unreasonably dangerous to user – this held to be too restrictive– Cronin use “defective” – this doesn’t apply, despite Restatement 
(a) Cronin – “defect” comes down to negligence – is benefit worth risks?  not too different than “unreasonably dangerous”  Cali crt crestfallen
11) Manufacturing Defects – not as common – usually are spotted by someone (manufac., retailer) right away, taken off shelves
12) Design Defects – “ordinary customer expectations” or if not “excessive preventable danger”    Barker and Soule are both Cali cases 
a) Use – Barker – standard isn’t “intended” use of product;  it’s “intended or reasonably forseeable manner,” i.e. standing on chair to change lightbulb
b) 2 alternative standards:  
i) Barker (reaffirmed by Soule) [only Cali and Alask follow this] – ordinary customer expectations - “product may be found defective in design if P demonstrates that product failed to perform as safely as an ordinary customer would expect when used in an intended or reasonably forseeable manner”;  this is irrespective of benefits of design;  it can PASS the Hand formula, but this is irrelevant--  can’t use experts – question for jury – One of few times where strict liability adds anything.
(1) Campbell – pole on bus, flunked consumer expectations test (Cali)
(2) Car explodes, etc.  consumer expectations often look like res ipsa cases
(3) [Restatement:  only follows customer expectations for food or used products]
(4) Morton – asbestos – didn’t know we’d get sick!  D sez, to no avail, “we didn’t know either
ii) Barker (reaffirmed by Soule)  - design imbodies “excessive preventable danger” – risks outweighs benefits – this shifts burden to D
(1) aka “crashworthiness”
(2) this is used for cases in which customer can’t be expected to know about risks, etc. – i.e. car crash – 
(3) Basically just negligence – Hand formula
(4) Barker – look at it in hindsight
(5) knife case – have to show design caused harm, not the product itself!
(6) Dreisonstock – micro-bus – P has to show alternative model
Questions:

1. Comparative negligence v. assumption of risk

a. how does Knight use both assumption of risk and “increasing risks inherent in sport”?

2. Steinhauser covered by actual cause?

3. More on Zindell 

4. DES cases – when exactly is harm found?

5. Cardozo:  rescue cases (  P is forseeable – why?

1.  “respected minority” allowed for experts? – in medicine, this is therapy/drugs – room 

for respected minority – Chestnut – D lost – can make a case for respected minority, but have to get full dislcosure, patient has option to choose – informed consent - 

2. what is standard right now in Cali for invited guests?

3. 3rd-party liability?  Running into oncoming car?  

Questions

Bresnahan – airbag breaks arm – gov’t mandates?

Carlin – basically Cali standard is negligence for state-of-the-art question;  reasonably forseeable?

c) Is plane crash a defective product or defective service?
i) [if res ipsa applies, it doesn’t matter…]
Damages when P is DEAD





Damages when CHILD dies








� Six elements to fraud:  1)  false statement (or failure to disclose what one has a duty to disclose);  2) material present fact (not in future);  3)  must be false;  4)  “seinter” – know it’s false, or reckless as to  its falsity;  5)  intent that P relies on it;  6)  P does rely on the statement, to her deteriment.





