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NEGLIGENCE TC  "NEGLIGENCE:" \l 1 \n 
[1. Duty]

2. Negligence

3. Cause

4. Harm

1. Duty TC  "Duty" \l 2  - When does duty arise?  A matter of law; judges decide.  

a) No general duty - Common law rule being eroded:

Heaven (1883): duty arises whenever circumstances suggest that injury likely to follow if ordinary care not exercised [does not impose affirmative duty to act]

CA Civil § 1714: "Every one is responsible, not only for the result of his willful acts, but also for an injury occasioned to another by his want of ordinary care or skill in the management of his property or person, except so far as the latter has, willfully or by want of ordinary care, brought the injury upon himself." [tucked into a section defining liability for serving alcohol - drinking = proxcause, not serving]

Duty to warn: Not recognized absent other pre-existing duty (Harper MN 1993 - kid dived in shallow water; social host had no duty)

Promise -> dutyMorgan CA 1964: sheriff let guy outta jail sans warning he'd promised to give; Mixon GA 1979: mgr broke promise to tell emp'ee when wife called; Hartley FL 1987: deputy broke promise to look for truck @ boat ramp

b) Exceptions

1. Common carrier: duty to take special care extends to the end of the journey (drunk put off train @ end of line - no duty to prevent further harm)

2. Co-participants in an active sport: duty not to be reckless; not to increase inherent risks of sport (Knight  CA 1992

["Active sport" & "inherent risk" defined by ct. on case-by-case basis]

3. D caused risk: P vulnerable & dependent on D -> duty to exercise reasonable care to prevent further harm.  (Restate. 2d §321, 322)

4. Good Samaritan statutes: No duty to save @ common law. 

i. In CA, driver of any vehicle involved in injury-causing accident shall render assistance

ii. Drs. who in good faith render care at the scene of an emergency not liable for acts or omissions in rendering such care

iii. Federal Volunteer Protection Act - personal immunity for govt. & nonprof. volunteers who cause harm sans willfulness or recklessness (states can override this legislation).

5. Landlord (CA) no strict premises liability (Peterson) and generally no duty to provide security unless know of prior similar incident (Ann M ; may be moving toward duty based on foreseeability w/ Sharon P)
6. Misdiagnosis & faulty prescriptions: Duty owed only to those directly injured by the malpractice/negl.  If special rel'ship found betw. dr./patient, false poz can be equated w/ false news of loved one's death. (Chizmar Alaska 1995).  Otherwise, lack of physical harm makes false poz not actionable (Heiner OH 1995)

7. Not to hinder aid: "One who intentionally prevents a third person from giving to another aid necessary to prevent physical harm to him, is subject to liability."  (Rest. 2d §326)  (Soldano CA 1983: bartender had duty to let somebody use 'phone when person assaulted nearby)

8. Not to inflict emotional harm
i. Special circumstances of death (must not falsely inform of death; must be considerate of survivors of the recently deceased)

ii. Witnessing harm to loved ones

Zone of danger - P w/in range of impact [in FL may have to experience impact]

- reasonably feared for her own safety

- suffered severe emodist [w/ physical manifestations in some j'dictions]

Close witness - CA standard

9. Occupant of premises
- trespasser: not to wantonly or willfully harm (CA Civil §847 no liability to convicted felons)

- licensee (mail carrier, social guest): to fix or warn of known dangers (cracked handle); to carry on activities w/ reasonable care (flaming drinks)

- invitee (b'ness or general public): to find & repair harmful defects

10. "Special rel'ship" (not closed definition - family members; co-adventurers)

c) Voluntary assumption of duty

If assume duty to care for helpless person, must exercise reasonable care to secure his safety & cannot abandon him in a worse position than when found him  (Rest. 2d §324)  [Doesn't say what would happen if abandon helpless person in no worse condition]

Farwell (MI 1976): duty here could be based on special rel'ship of companions on social venture or on voluntary assumption; either way, D was negl. for not carrying out duty to effect rescue 

Once a duty to aid has been assumed, full liability can follow for negl. 

2. Negligence TC  "Negligence" \l 2  - A question of fact; juries decide if D should have known of risk

Untaken precaution specified by P -> physical or mental harm
a) Garden variety TC  "Garden variety" \l 3  - "Conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm."  (Restatement 2d §282)

Reasonable person standard - failure to act as a reasonable person would in the circumstances; failure to use ordinary or reasonable care 

(1) Is D capable to the same degree as reasonable person?

i. no liability for extraordinary & obvious disabilities

ii. physical disability given more consideration than mental (retardation, insanity)

iii. extra-abled obliged to do their best even if it's better than reasonable per Restate. 2d §298; in practice, juries decide & may apply same standard to all 

(2) How would r.p. act in this situation?

i. Is it an emergency?

ii. Would r.p. be willing to take this risk? (If not, liable; if yes, no liability).

(3) Did D act like reasonable person or like reasonable [ability/disability modified] person?

Hand formula - failure to prevent foreseeable accident when burden of prevention less than the probability of harm and severity of injury (B<PL)

(1) What is the burden?  

i. foresee risk

ii. recognize others who may contribute to risk, suffer harm

iii. expend resources to prevent

(2) How likely is the harm?

(3) What is the harm?

i. How far might it extend?

ii. tangible and intangible (Kimbar v. Estes - light in the woods) 

Custom
(1) What is the prevailing custom?

i. Is there a custom covering the situation?

ii. Is it a reasonable custom? (getting out of car @ RR Xing)

(2) Is there a feasible alternative?

i. Does it pass Hand formula? (radios on tugboats; nets across overhead bins)

(3) Would D have had reason to know of the alternative?

i. Does D have a duty to look into alternatives? (engaged in a commercial activity)

ii. Is the proposed alternative well-tested or widely used?

Res ipsa loquitur - means of est'g p.f. negligence using circumstantial evidence; usually only gets case to jury but sometimes so strong it leads to directed verdict.

Classic res ipsa: 2 trains owned by same co. collide head-on

(1) Does this sort of thing happen in the absence of negligence?

i. probability of such a thing happening @ all

ii. probability that it could happen w/out negl.

(2) Did D have exclusive control of means by which harm caused?

i. two equally likely Ds (Sommers v. Tice; Martinides - co-owned car; both owners liable for hit & run though both deny driving @ the time)

ii. more than two Ds (Ybarra - overturned)

(3) Did any voluntary act by plaintiff or third party cause or contribute to accident?

In CA, if there's res ipsa, D has to offer plausible rebuttal or P can get directed verdict.  (Evidence §646).  D can get case dismissed if there's substantial corroboration - 3 Watsonville drs.; one showed he couldna left Kelly clamp in P's gut so case against him dropped.

Mode of operation - by choosing self-service, grocer has assumed responsibility for conduct of customers even if not on notice of hazardous condition

(1) Could D reasonably anticipate hazard? (spilled babyfood in aisle vs. wax paper on steps)

(2) Did hazard actually cause harm? (Is the banana peel brown?) 

Respondeat superior - emp'rs liable for negl. of employees

(1) Is the negl. party an employee or independent contractor?

- If independant contractor, is his action connected w/ a nondeligable duty?

(2) Is employee acting w/in scope of employment?

- If on frolic, emp'r not liable; if on detour, emp'r liable.

- If emp'r has harassment policy in place and is not on notice of harassment, not liable

b) Statutory TC  "Statutory" \l 3  

(1) Was statute violated?

i. If not, is that enough?

ii. What is due care in the situation? 

(2) Do circumstances excuse the violation? 

i. Is it a reasonable statute?

ii. Is it an emergency?

iii. Did D have reason to know of statute or condition? (couldn't see "Stop" sign)

(3) Did the violation cause the harm? 

i. not having driver's license no proof of negl. driving

ii. not having professional license is proof of negl. practice of the profession

(4) Was statute intended to prevent this kind of harm?  

i. broad or narrow construction on intent (no hunting on Sunday intended to keep Sunday as day of rest or to prevent hunting accidents?)

ii. multi-purpose statute (prohibition against leaving keys in car meant to protect innocent bystanders or potential thieves, too?)

(5) Is P in class statute intended to protect? (Ski lifts must be attended to protect only ski lift users or also people on nearby slopes?  In the lodge?)

Statneg may be negl. per se (question does not go to jury) or merely prima facie evidence of negl. (good enough to get case to jury) - depends on j'diction.

c) Medical malpractice TC  "Medical malpractice" \l 3  

(1) Is there a dr.-patient relationship?

i. Good Samaritan dr. can't be sued for malpractice

ii. Does free advice est'sh a duty of care?

(2) Was the dr. negligent?

i. Lack of informed consent 

- enough info. for this patient or the reasonable patient?

- did P have duty to seek second opinion?

- is the consent form valid?

Dr. can withhold info. when disclosure might be harmful or risk so obvious P deemed to recognize it.
ii. Substandard care

- universal (rather than local) standard of care generally applicable

- testimony by experts: Daubert  andKelly-Fry  (CA) tests require that experts express opinions generally accepted in a substantial part of the field

(3) Did the negl. cause the harm?

i. Would the patient have made different choices if fully informed?

ii. Would another treatment necessarily have worked better?

iii. Has P's behavior worsened or created the condition?

(4) What is the harm?

i. Did treatment create a condition that otherwise would not have existed?

ii. Has P lost a substantial opportunity of more favorable results?

d) Legal malpractice TC  "Legal malpractice" \l 3 
(1) Is there an atty-client relationship?

i. Did P rely on information provided by atty?

ii. Did atty take measures to est'sh that there was not an atty-client rel'ship?

(2) Did atty act negligently or in breach of contract

i. fail to warn of statolim or perform minimal research (eg, request police report)

ii. miss a deadline or guilty of other procedural error -> dismissal

(3) If atty had acted properly, would P have won main case? 

P always has two cases to prove in a legmal case: the underlying & the legmal

3. Cause TC  "Cause" \l 2  - What's the harm?

a) Cause-in-fact TC  "Cause-in-fact" \l 3  - physical or material tie between D's negl. and P's harm
- but for: P must est'sh w/ reasonable certainty that D's negl. directly caused harm; does not need to eliminate all other causes. (Stubbs NY 1919)

Correlation is not sufficient evidence unless highly probable. (food poisoning chez Circus Circus).  

Purely mathmatical evidence not enough (blue bus)

Multiple causes - Two agents act together to cause harm.  Either one acting alone could have caused the same harm.  Either one can be called the cause in fact.

- substantial factor
Increased risk: P must show that specific harm fr. D's negl. at least reasonably probable to occur (Mauro  NJ 1989)  Some j'dictions bar recovery 'til harm manifest.

Lost opportunity: D's negl. more probably than not caused P to lose substantial opportunity for a better result.  (Falcon  MI 1990 - not followed CA)

Dumaz v. Kooney (CA 1991) - failure to follow up on X-ray; lung cancer developed; expert sez maybe could have been better results; court sez CA does not recognize a relaxed standard of causation in medical cases.

b) Proximate cause TC  "Proximate cause" \l 3   

Something unexpected has contributed to the harm or its severity.

(1) Is D's negl. the direct & immediate cause of the harm?  (Does not matter if harm or manner foreseeable. Polemis - board falling into hold -> fire)

OR

(2) Was it foreseeable that D's negl. act would cause harm?   Find damages first then see if reasonably could have been predicted as following from act.
Harm: Was the type of harm foreseeable?

- Oil spilled on H2O; burning rag falls on oil -> fire -> damage - spilling oil not judged proxcause of fire damage bekuz was not believed oil could burn on H2O (Wagon Mound - for D)

- Falling tree hits speeding trolley - speeding not cause of harm (for D)

- Hole in rd.; peg-leg gets stuck, other leg broken in effort to extricate - negl. disrepair of rd. -> hole is proxcause of harm (for P)

Exact consequences of the harm do not have to be foreseen.
Plaintiff: Was it foreseeable some sort of harm would befall P?

- Oil spilled on H2O; gums up slipway - spilled oil is proxcause of damage to slipway (Wagon Mound II - for P)

- RR drops girl off past her stop; assaulted on the walk back - negl. drop-off is proxcause of harm (for P)

 - Porter boosting man onto train knocks fireworks onto tracks; P @ other end of platform hit by falling scale - boosting not proxcause of harm (Palsgraf - for D)

Manner: If harm is foreseeable, doesn't matter how it's touched off 

- D cleaning vending machines with gasoline; rat gets soaked in gas & runs under heater where encounters pilot light - foreseeable harm

- Pole is weak and falls when car crashes into it.  Court ruled pole-owner negligent because intervening cause not superseding cause.

(3) Was intervening act foreseeable? 

-Betancourt : defective trunk lid made P pull over on freeway, got hit by car (liability).

-Ventricelli defective trunk lid made P pull over into legal parking space where hit (no liability -- defective latch "merely furnished the occasion" for accident; intervening cause greater).

- McLaughlin wrapper with warning about burns removed fr. heating blox (mightabin liability but ct. found superseding cause)

(4) How negligent or reckless was intervening actor?  

- McLaughlin: fireman who didn't warn about heating blox - superseding cause.

- Drunken surgeon who operated after D injured P.

c) Exceptions TC  "Exceptions" \l 3 
(1) Eggshell plaintiff: D must take P as s/he finds her/him - foreseeability not required.   

Precipitating cause enough unless D puts on affirmative defense that harm would have happened any way.

Steinhauser  - schizophrenia set off by car wreck

Dillon  - kid falling off a bridge actually killed by the live wire he grabbed on the way down.  (Court reduced award because kid would've died anyway.)

If party injured by negligence later commits suicide, courts increasingly likely to find causation. (but negligent attys not liable for suicides of disappointed clients.)

(2) Secondary harm - D liable for harm caused by intervening actor engaged in normal effort to render aid (ambulance driver has heart attack & wrecks).  

If secondary harm doesn't logically follow fr. primary (guy in the ambulance struck by lightening) original D not liable.  

Also, policy cut-off on liability once recovery has gone as far as it's going to go -Firman (NY 1959): D driving hit 3 yo boy who suffered brain damage.  Seven years later, boy shot P.  P claimed boy deprived of reason.  Dismissed -- D's negligence toward child not definitive of all child's future relationships and, a la Palsgraf, harm not foreseeable.
- Ferroggiaro (CA 1957): car hit control box for traffic signals, messing up signals for two miles; P injured in collision resulting from confusion; liability imposed on driver of car that hit box.

Restate. 2d § 435: (1) if actor's conduct substantial factor in bringing about harm, doesn't matter whether or not actor foresaw or should have foreseen extent of harm or manner in which it occurred -- still liable; (2) may be held not legal cause if court finds it highly improbable that such an act could have caused the harm.
4. Harm TC  "Harm" \l 2  - Does D have a duty to prevent this kind of harm?

a) Emotional - Fear of future harm absent physical harm not generally recoverable
Potter: In CA, can recover for fear of dev'g cancer in the absence of present evidence of harm if 

(1) D negligently breached a duty to P resulting in P's exposure to toxic chemicals that threaten cancer AND 

(2) P's fear stems from more-likely-than-not knowledge that cancer will develop.

Fear of AIDS: generally, must actually be exposed to HIVto have claim 

Benson  MN 1995- gyn.was poz but ct. ruled no exposure  

In CA, Potter standard applies: there must be at least a 51% chance of getting disease in order to recover for fear of getting disease. 

- Kerins  1994 - Dr. suspected but did not know he was poz when operated on P; if dr. knew he was poz, P would have to show only a significant chance of getting disease but he still might not be able to do that because the chances of HIV transmission so slight.

- Needle in pocket of jacket @ Macy's fails Potter -Kerins . 

NIED typically tacked onto wrongful death or survival action; can't stand alone in CA; not generally available for witnessing harm to pets or property (Erlich CA 1999 - D's negl harmed P's dream ho.; NIED denied)
Witnessing harm to others

Bystander: [D's negl. must be est'd first]
- immediate family member/close relative (in CA not unmarried pairs  Elden 1988; in NJ since 1994  willing to consider duration of relationship, extent of mutual dependence, cohabitation; in HI, extended family).

- in the zone of danger/near enough to see

- contemporaneous witness of death/injury -> direct emotional impact

Dillon (CA 1968) - factors in bystander claims: near scene; saw happen; closely related

Ochoa (CA 1985) - still law in medmal: close family member who watches deterioration can claim NIED

Thing (CA 1989) - strict test: nearby; saw it happen; close relative

Huggins (CA 1993) - no physical harm to loved one -> no NIED for bystander

Walkman head (NY 1995): if in CA, no recovery for witnesses bekuz not related 
Direct victim: [D's negl must be est'd first]

Molien (CA 1980) - H direct victim of W's false poz (! - v. unusual)

Burgess (CA 1992) - harm to baby during birth - mom's preexisting rel'ship w/ dr. makes her direct victim; dad "pro'ly" bystander

Kately  - witnessing harm to friend injured by defective product -> NIED claim

Palm Springs (depublished) - non-relatives see others injured in gondola crash; direct victims kuz in zone o' danger

Wooden - 2 cars hit ea. other & near-miss P; direct victim kuz in zone o' danger

Lawson (CA 1999) - Ps see plane fall outta sky; ct. rejected 9th C. standard that anyone who fears for self in zone o' danger - disting'd Wooden on diff. betw. planes & cars

b) Physical

 Look for an intentional tort whenever you see physical harm (trespass, eg, or battery).  Also see duty above for premises liability, failure to warn.  And see strict liability below for goods-related negl.

c) Lost opportunity

Not available in CA - must have actual harm.

 DEFENSES to NEGLIGENCE TC  "DEFENSES to NEGLIGENCE:" \l 1 \n  

1. Contributory negligence TC  "Contributory negligence" \l 2  - once a total bar to recovery; now rare.

a) duty to oneself.

In some states, statute creates duty in authority figure (school bus driver, psychiatric nurse) to protect a class of persons (children, nuts) in which case there's no defense of contribneg

Standard applied to disturbed person higher to take into acct. incapacities

b) negligence

If D's conduct worse than negligent, P's negl. doesn't count

c) causing

d) harm

Counterdefense

"Last clear chance" - P admits negligence but D had last clear chance to avoid accident.  (P tied donkey in rd; D ran into it.)

1) helpless peril

2) ignorance of peril

2. Comparative negligence TC  "Comparative negligence" \l 2 
The question of proximate cause should be settled BEFORE considering %age of fault 
In determining %ages of fault, consider:

- was the actor aware of the danger inherent in his actions?

- how severe was the risk created and to how many people?

- what was the person trying to acheive when s/he acted negligently or recklessly?

- was there an emergency?

Failure to mitigate damages (see a dr., take meds) = comparneg

a) unmodified

P's recovery reduced by percentage of his contribution to harm 

Applies in CA - in combo w/ joint-&-several liability could mean that D only 1% @ fault pays all damages (Prop 51 abolishes j-&-s for noneconomic damages). 

b) modified

1) P can recover as long as no more at fault than D (50-50)

2) P can recover as long as less at fault than D (49-51)

3. Assumption of risk TC  "Assumption of risk" \l 2 
a) full defense

i. express: valid hold harmless agreement

ii. primary: D had no duty (Knight) or D not negl. (Flopper)

iii. firefighter's rule: public safety employees cannot recover for tort damages suffered in the line of duty.  (Neighbarger - in CA, private security & tow-truck employees may be able to recover against 3d parties).  Torts suffered on the job but not in the line of duty may be actionable.

b) partial defense

i. secondary assumrisk: D negl, but P assumed risk

(Co-participants in an active sport)

ii. scratch assumrisk, just call it comparneg

c) no defense

i. P not at all at fault

ii. P does not appreciate risk

iii. P's participation coerced

INTENTIONAL TORTS TC  "INTENTIONAL TORTS:" \l 1 \n 
"Intent" - desire, belief, knowledge of adverse consequences substantially certain to result

"Must have known" is the standard in intentional torts ("should have known" = negl)

1) Trespass TC  "Trespass" \l 2  - intentional trespasser liable for damages caused by trespass

Invasion of privacy may be a form of trespass: a) intrusion b) public disclosure of private facts

Defense
- private necessity (Vincent - preserving ship)

- public necessity (Rebels destroying liquor to keep it fr. Yankees)

2) Assault TC  "Assault" \l 2  

a) act 

- of a threatening nature

- offer of bodily injury

- deliberately setting in motion a force that would usually result in injury

b) intent 

- toward victim or another

- threat ≠ assault if unaccompanied by gesture or action indicating it will be carried out

- conditional assault: "If you do something, then I'll assault you."

c) causing 

d) apprehension  

- reasonable fear of imminent bodily harm(Picard)

"Imminent" = right away -- time to flee, it's not an assault.  

diff. betw. assault & battery is only in the result
Defenses

a) duty to flee

b) insanity might work

3) Battery TC  "Battery" \l 2  

a) an act 

b) intent

- purpose, belief or substantial certainty of causing bodily contact (Picard)

- willfully setting in motion force that ordinarily would cause injury 

- transferred intent: harm to third person when aiming at second (bomb in king's carriage kills queen)

c) causing 

d) bodily harm or offensive contact with the person of another (Garratt)  

- indirect contact - bullet; object attached to person; cold air; perfume; cigarette smoke

¿Must D recognize that the contact would be offensive (Don Juan)? Not necessarily; reasonable P standard

Defenses 

a) duty to flee

b) self-defense: reasonable belief of unwarranted attack

- if attack not happening at the time, battered person's syndrome typically does not count as defense

- can use only force reasonable under circumstances (fatal force only justified if in peril of life)

- shooting in self-defense & accidentally hit bystander privileged through transferred intent (shooting w/ privilege; privilege transferred)

c) consent 

- implied (medical emergency; no consent if procedure not strictly necessary)

- apparent (hold out arm for vaccine)

- explicit (exculpatory agreement or consent form - valid?)

d) protecting property

- only enough force to stop trespass or seizure

- CA Civil §847 owner or possessor of property not liable for injuries sustained in the course of a felony if felony conviction sustained (what if felon killed, never convicted?)

Counter defenses 

a) excessive beating/deadly force(less force permitted to protect property than person)

b) consent to an illegal activity (fighting; statrape)

c) uninformed consent or consent to something other than what happened

4) False imprisonment TC  "False imprisonment" \l 2 
a) act tending to restrain through 
- force

- intimidation: fear of loss of reputation not enough (lopez); fear of loss of suitcase (man makes woman get off train and into car by taking her suitcase) is

- failure to act where there's a duty to act  (woman on yacht can't get off) 

b) intent to confine

c) confinement

- either have to know of restraint or be harmed by it (harm not required)

Defenses

a) consent (lopez was asked & agreed to go into back room)

b) lawful authority - peace officer needs a warrant to arrest for any misdemeanor except breach of peace; can arrest in reasonable belief of felony

c) shopkeeper's privilege: if reasonably believe misdemeanor has been committed, then merchant has privilege to restrain for a reasonable time though cannot forcibly search.  Private citizen can restrain actual felon (larceny: under $400 = misdemeanor) but, unlike cop, cannot restrain on suspicion of felony.

d) "Hot pursuit" privilege: can use some force to retake property immediately stolen so long as person caught actually did take something.

5) Intentional infliction of emotional distress TC  "Intentional infliction of emotional distress" \l 2 
a) extreme or outrageous conduct

HIV poz doesn't tell partner or take precautions qualifies; pulling out wee-wee doesn't

b) intent or recklessness 

- good chance of harm + indifference, disregard (womack "should have known"

- No specific target required (finder of murder or suicide victim) 

EXCEPT in CA where intentional conduct must be directed @ P or wrongful act conducted in P's presence (Christensen 1991- survivors of ashes that didn't get scattered had to prove pilot directed recklessness at them personally;Smith v. Pust 1993 - D had sex w/ P's wife while she was D's patient; P could not claim IIED)

c) causing

d) severe emodist

Defenses

a) litigation privilege (womack)  CA Civil §47: publ'n or broadcast @ judicial proceeding protected fr. liability for harm

b) First Amendment/public figure (hustler)

c) creditor self-help (for bill collectors and insurance investigators)

d) consent: fair warning -> implied consent (Howard Stern)

e) insanity might work

Counterdefenses: malice (ugly bride)

6) Malicious prosecution TC  "Malicious prosecution" \l 2 
a) legal proceedings

b) without probable cause or with malice

c) legal proceeding terminated in P's favor  

Sometimes prosecution for this tort based on just part of a pleading.  Similar to sanctions, but easier to get more damages this way.

LIABILITY TC  "LIABILITY:" \l 1 \n 
Barker Rule: no recovery if harm happened during flagrant violation of law (CA Civil §3333.3: no recovery for injuries sustained while committing or fleeing fr. a felony)

Children TC  "Children" \l 2  - Ordinarily held liable only to the degree that their maturity would make them know better.  

Test of child's liability: compare the behavior of this child to others of like capacity.  Generally, kids not heldnegligent. if under 7yo; 7 to 14 can be negligent.  

Children engaged in adult activities held to adult standards.  "Adult activity" viewed case-by-case - skiing has been judged not adult activity.

Insurance - Homeowners' policies generally cover all family members for nonintentional acts resulting in harm.  

Intent @ law & intent for insurance purposes not necessarily the same (crazy person can't act intentionally @ law, eg, but insurer may not have to pay for nut's torts).

Reckless behavior construed as intentional for insurance purposes.

Insurer has to defend a negligence case so if can claim for negl., throw it in.
Joint & several TC  "Joint & several" \l 2  liability: each defendant is 100% liable for damages; paying D entitled to recover contribution (based on percentage fault) from other Ds. 

Most states w/ joint-&-several spread the responsibility for slackers in their midst.

With several liability alone, P bears the loss.

Pro tanto - if one party settles, remaining Ds liable for balance of damages  (In CA, by Mattco Forge or American Motorcycle, a good-faith settlement releases D fr. liability; other Ds' damages reduced by the amt. pd. by settler)

Prop 51 (CA Civil 1431.1) - abolishes j-&s liability for noneconomic damages

(protects cities & other deep pockets fr. having to pay for torts in which only slightly @ fault)

Market share liability: P injured by product that could have been produced by any of several mfrs.  Liability apportioned per market share; based on overall risk produced.  Essential condition required is fungibility -- all products made using the same formula. (Hymowitz - DES Ps recover on basis of national mkt share)

Mode of operation: self-service grocers liable for harm caused by customers' actions even if not on constructive notice of the hazard.  Generally applies only to accidents happening in areas where there are continuous risks.

Parents - not liable for torts of their children.  Only negl. if on notice of kids' ways or should have recognized danger.

Can be liable for putting a dangerous instrument into hands of one too young or inexperienced to handle it OR for failing to keep such a thing outta kid's hands

CA Civil §1714.1: There is a growing body of statutory law making parents liable for kids' willful misconduct if kids in custody and control of parents/guardians

Respondeat  superior  TC  "Respondeat  superior " \l 2  - employers or principals are responsible for the actions (incl. torts) of their employees or agents within the scope of their employment.  

Detour - emp'r still negligent bekuz tort happened on the way back fr. a frolic

Frolic - DEFENSE: emp'ee acted way outside scope of emp't; beyond where supposed to have gone

Employers entitled to indemnity (full recovery) fr. employees

STRICT LIABILITY TC  "STRICT LIABILITY:" \l 1 \n 
1. Land use TC  "Land use" \l 2 
Fletcher rule (England): One who gathers onto his land anything likely to do mischief if it escapes strictly liable for all damages that are the natural consequence of its escape.

Artificial aggregations -> liability; natural aggregations ok [what's the diff?]

US courts initially reluctant to follow Fletcher except in explosives cases but beg'g in FL & NJ 1970s growing trend of strict liability for toxic torts.

a) Abnormally dangerous (formerly "ultrahazardous") activity: 

Restate. § 519-520: One who carries on abnormally dangerous activity subject to liability for all harm fr. activity even if he's exercised utmost care.  Consider:

- degree of risk

- likelihood that harm would be great

- inability to eliminate risk through reasonable care

- extent to which activity not a matter of common usage

- inappropiateness of activity to place where carried on 

- extent to which value to community outweighed by risks

Sullivan (NY 1900) - right of passersby to personal safety greater than owners' use rights 

Yukon (Alaska 1978) - though dynamite stored as safely as possible, strict liability bekuz (1) harm foreseeable (2) loss properly regarded as a cost of business

Indiana RR (7th 1990) - in shipping hazardous materials, no need to apply strict liability but can rely on negligence analysis (inappropriate land use here = residences near RR) 

b) Defenses

WARNING - if P warned & continues, assumes risk unless  there is no indication that hazardous material likely to explode (Restate. 2d §523 illustrations: flagman sez stop -> assumrisk; magazine of explosives just sitting there next to highway ≠ assumrisk)

CONTRIBNEG - if P knows of the danger & unreasonably subjects self to it, barred fr. recovery (Restate. 2d §524)

2. Products TC  "Products" \l 2 : First question is "What is the product?"  
a) Duty

Mfr of things (1) inherently dangerous if negligently made and 

(2) substantially certain to be to be used by other-than-original-purchaser 
has duty to make w/ utmost care.  (MacPherson NY 1916).  

Warranty not displaced by strict liability

i. Implied warranty of merchantability extends not just to purchaser but end user under 3d-party beneficiary principles (Ryan NY 1931- pin in bread)  

ii. Disclaimers can't get mfr or retailer out of strict liability for personal injury (Vandermark) but can get them off hook for property damage  
Retailer has duty to inspect, ability to pressure mfr, contractual relation w/ buyer  (In CA, strictly liable for personal injuries since Vandermark  (1964); in some j'dictions, retailer subj. only to negl. liability unless mfr can't be reached.)

Restate. 2d §402A (1965): One who sells defective product in unreasonably dangerous condition liable for harm caused end user's person or property if

- seller is in the b'ness of selling such products

- product expected to & does reach consumer sans significant change

(rule applies even if seller has exercised care & user not in contractual privity)

Defect - condition not foreseen by end user & unreasonably dangerous thereto

[Restate. 2d took  no position on harm to bystanders or on liability of suppliers of products expected to be modified before reaching consumer]

Used goods not generally protected by strict liability (vendor can't pressure mfr, not likely to have contractual relation w/ user; likely modification) 

Rental goods covered by strict liability bekuz lessor in a position to inspect & maintain & can pass on costs of liability insurance (non-commercial renters not subject to strict liablity)

Successor liability if mfr. taken over, new parent corp. not liable for defects unless

- express or implicit agreement to accept liability 

- de facto merger rather than sale of mfr's assets

- new corp. just a continuation of mfr.

- transaction made to escape liability

- new parent corp. continues to mkt same product line (Ray v. Alad CA 1977; reaffirmed 1998 - not followed in most states)

Supplier as well as mfr. liable for damages caused by "foreseeable" reaction to product (Price v. Blaine Kern NE 1995 - performer in giant Geo. Bush mask hurt when ¿pushed?)

Time limits on strict liability don't exist except where imposed by statute (General Aviation Revitalization Act imposes 18 yr. statorepose on products liability for private planes)

b) Defect

i. Mfg defect: Restate. 3d: departure fr. intended design -> product not up to buyer's min. expectation of safety.  Defect almost always latent.  

No negl. required, not even B<PL.  

- Sick bird makes buyer sicken & die - mfg defect attributable to retailer under impliedwarranty of merchantability (analogous to contaminated food)

- In CA, strict liability for "foreign objects" in food; "natural" adulterations = negl

Overall, no clear standard for mfg defect in CA.  Devt. of law:
Greenman (CA 1963) - (lathe's weak set screws): mfr strictly liable when an article he placed on mkt knowing it would be used sans inspection proves defective & causes harm to person.

Elmore (CA 1969) strict liability of mfr. & retailer extended to bystanders.
Cronin (CA 1972) - (broken hasp in bread truck) "unreasonably dangerous" is not necessary to find defect

ii. Design defect: What's the product?  Narrow construction generally favors D (microbus as opposed to crashworthy motor vehicle); broad construction generally favors P (an economical, open-air, maneuverable form of transportation on the roadways as opposed to racing-style motorcycle).

Restate. 3d: foreseeable risks of harm in product could have been reduced through reasonable changes in design
ii. Design defect (cont'd)

Barker (CA 1978) - (high-lift loader flipped) "intended or reasonably foreseeable use" of product -> harm = defect

Consumer expectations test - product not as safe as reasonable consumer would expect (for jury to decide - bus passenger & grab bar)

Risk-bennie test - P demonstrates that a design feature caused or worsened injuries & proposes alternative design (unless product so bad it shouldn't exist).  D must demonstrate that design used was most effective available [burdprod on D only in CA & Alaska]

Soule (CA 1994) - (Camaro's toe pan crumpled) Barker tests both good.  D can't counter consumexpect argument w/ risk-bennie defense. [in other states, D can counter consumexpect w/ risk-bennie]

Morton v. Owens-Corning (CA 1995) - (asbestos-related harm) Consumexpect still flies even if D did not know of dangers inherent in product design.

Bresnahan (CA 1995) - (air bag inflating caused arm injury) Either consumexpect or risk-bennie ok here [can mfr. claim defense of regulatory compliance?]

Pruitt v. GM (1999) - (air bag breaks glass jaw) Bresnahan not followed; consumexpect not available
Restate. 3d applies consumexpect test only to food products & used goods; includes res ipsa as an alternative to consumexpect

"Crashworthiness" doctrine - if crashes foreseeable, mfr must design product to minimize injuries suffered in crashes.

Camacho (CO 1987) - (leg guards not available for Honda motorcycle) Ct rejected argument that an inherently dangerous product was not defectively designed because D failed to show that bennies of design outweighed increased risk

If product defective for lack of an option, question is one of causation: consumer's choice can worsen harm.  If 3d party injured, who's liable?
iii. Representation defect 

Restate. 3d: foreseeable risks of harm in product could have been reduced through reasonable warning or instructions

Misuse if foreseeable no excuse for inadequate warning

Was the use foreseeable?  

Did foreseeable misuse cause harm?  

Would warning have prevented misuse?

Was foreseeable misuse comparatively negligent?

Adequacy of warning may be for the jury (Hahn, 11th 1986) or so clear that it can be decided as a matter of law (NY, PA). 

State of the art: If defect was not know @ time product distr'd, is there liability?

Knowability If strict liability does not apply to mfrs ignorant of risks, do they have an incentive to discover risks?

Brown (CA 1988) - (DES) ct. dismissed P argument that if product found defective, doesn't matter what was known at time distr'd.  Ruled instead that liability for prescription drugs would rest on negligent failure to warn of risks known or knowable @ time of distr'n

Anderson (CA 1991) - (asbestos) mfrs strictly liable for injuries caused by their failure to warn of dangers known to scientific community @ time product distributed

Carlin (CA 1996) - (Halcion) Anderson holds for prescripton drugs: mfr strictly liable (knowability is an element of strict liability), though can defend on failure to warn w/ evidence of FDA compliance

c) causing

Heeding presumption: if adequate warning is given, supplier can assume it'll be followed.  Party responsible for inadequate warning must show that even adequate warning would not have worked (NJ); P need not plead she wouldadone different if warned (KS).  CA law not clear on heeding presumption; Restate. 3d doesn't mention.

Learned intermediary can relieve mfr of duty to warn

Modifications can act as superseding causes & bar recovery under strict liability (Jones  8th 1994 - even foreseeable modifications that make safe product unsafe relieve mfr of liability [rejected in most states]; Cremeans OH 1991 - even express assumrisk by employer does not bar employee fr. strict liability claim).  Many states have statutes relieving suppliers of liability if product altered - either unforeseeably or substantially.  

In CA, mfr has to prevent or warn against foreseeable modification.  If employer modifies & employee hurt, employee can use risk-bennie argument but not consumexpect.

d) harm

[personal injury; property damage; to user or bystander]

DEFENSES TO STRICT LIABILITY TC  "DEFENSES TO STRICT LIABILITY" \l 1  

1. Unforeseeable misuse (can mean no defect or no proxcause)

2. Modification: substantial alteration or modification (even if foreseeable, in some states) can bar suits against suppliers who distr'd product before alteration

3. Assumption of the risk: D has duty to make product free fr. defect so there should be no risk to assume.  If, however, P learns of a defect & persists in using product OR deliberately misuses may be held comparatively negligent.

4. Comparative negligence if the misuse is so unforeseeable (cat in microwave) that there is no defect or the misuse constitutes a superseding cause (kid throwing beer bottle [which might be seen as foreseeable])

Most comparneg states use pure comparneg in product liability cases: if P can show a defect will recover something.

Daly v. GM (CA 1978) - Comparative negl. is a partial defense to product liability (proportionate reduction of damages).  Problem: how do you compare conduct to a product?  Negl. to strict liability?  What negl. counts against P, just that causing enhanced damages or that contributing to the accident?  Ct. split.  Foreseeable use reasoning sez contribution to accident should not count but deterrence reasoning sez it should so people won't use products negligently.  In CA, since negl by other driver a setoff against strict liability, negl by P driver pro'ly is too.

Safeway v. Nest-Kart (CA 1978) - Comparative fault can apply to multiple Ds  who are both strictly liable and negligent

Smothers v. GM (CA 1995) - One D negligently causes damages, the other strictly liable for enhanced damages.  Jury apportioned fault 20%, 80%.

Apportionment: if damages of product defect are enhancement only, how divide damages that would have happened anyway fr. damages caused by defect?

DAMAGES TC  "DAMAGES:" \l 1 \n 
same damages for negl. or strict liability
1. Compensatory TC  "Compensatory" \l 2  - Not taxed - should jury be told?  In some cts., it is.

a) Economic

Actual & anticipated lost wages; medical expenses; property damage (loss of work bennies can be seen as an offset to work-related expenses).  

In wrongful death cases, amt. decedent would have spent typically deducted fr. what he woulda earned.  If decedent a child, pecuniary losses can include old-age care for parents.

Overly (CA 1999) abbreviated life counted as economic loss w/ no offset for what decedent woulda spent outta projected earnings [other j'dictions do deduct projected expenditures fr. projected income]
Discounting to present value - P will get untaxed lump sum; discounting to acct. for interest & inflation (which some j'dictions hold offset one another).  Gotta do this bekuz gotta give lump sum awards rather than bringing P back to ct. every year to assess true damages.  Attys like lump sums so they can get pd.

Collateral source rule - payments fr. other sources (insurance, eg) not deducted fr. D's damages

Wrongful death actions based on statutory law - no punitive damages; loss of consortium awards barred by statute in some states (NY).  

 Economic loss typically the only damages awarded (breadwinner).  How is economic loss of non-earner calculated?

- replacement cost (cost of obtaining services fr. another source; if decedent a child value = services kid mighta provided such as old-age care, business assistance & advice)

- opportunity costs (decedent's value = what s/he coulda earned [juries don't like]; if decedent a child, value = what has been spent on kid [rich kids worth more])

In CA, statute does allow recovery for loss of child's companionship

Most states bar recovery for wrongful death if decedent filed a personal injury suit.  Minority hold that wrongful death a separate cause of action - does that lead to possibility of double recovery?

(Human life generally valued @ about $10 million for govt. purposes.)

b) Non-economic

Pain & suffering - Should D be seriously embarrassed to do honor to P's experience?  Proposed test for excessive: "Shock the conscience." 

In CA, statute precludes pain & suffering awards in survival actions if victim dies before judgment.

Hedonic damages - Loss of enjoyment of life (in CA & NY subsumed w/in p & s) usually presented through expert testimony (in CA no experts allowed).  Considerations: enjoyment should not be tied to material wealth or education but to life expectancy.  In practice, juries awarding more to older people, apparently in consideration of quality rather than quantity of life.

Loss of consortium ("a package of relational interests") - almost all states (not UT) have recognized it for both spouses.  Some states have extended it further: 

CA 1977 - not to children for loss of mother's care

MA 1980 - yes to minor children for loss of father's care

MI 1981 - yes to re-re child for loss of a parent's care

One spouse is not liable to the other for negligently harming him/herself.
Intangible losses - Not usually discounted; may be capped (typically in medmal) 

MICRA: Medical Injury Compensation Reform Act 

Caps noneconomic damages at $250k. 

Limits contingency fees to 40% for first $50k; 33.3% for the next 50k; 25% next $500k; 15% over that.  

Defendants can now introduce evidence of plaintiff's collateral compensation to influence jury's decision on damages.  

Plaintiff has to provide a 90-day notice of intent to sue.

Damage payments can be strung out rather than paid all at once; stops payments at P's death.

Healthcare providers can require binding arbitration.  

[Medmal premiums now down -- fewer claims, less recovery.  12 other states have followed.]

Prop 51 (CA Civil 1431.1) - abolishes j-&s liability for noneconomic damages

(protects cities & other deep pockets fr. having to pay for torts in which only slightly @ fault)

2. Punitive TC  "Punitive" \l 2  - All but one fed. cts. will tax them (win your punidamages in the 6th)

Rarely awarded, even in toxics &product liability.  Around 10% of total recovered.

Don't exist in several states; must be shared with state in some states

a) Intentional torts

b) Oppression, fraud, malice

CA Civil §3294: Homicide - who gets the punidamages?

oppression - despicable conduct causing cruel & unjust hardship in conscious disregard of victim's rights 

fraud - intentional misrepresentation, deceit, concealment of material fact -> deprivation of property or legal rights or other injury

malice - conduct intended to cause injury to P or despicable conduct carried on in willful disregard of others' rights or safety

P must present clear & convincing [other states require only preponderance] evidence of oppression, fraud, malice [in practice, malice, oppression, fraud just comes down to recklessness]

Employer will not be held liable for such damages for torts of employees unless employer consciously disregarded knowledge of employee's tortious ways

§3295: D can get ct. order that P must win actual damages and prove p.f. case of oppression, fraud, malicebefore bringing in evidence of D's profits fr. wrongful behavior or D's financial condition.  (e) "No claim for exemplary damages shall state an amount or amounts." [Since Adams, P must bring in evidence of D's wealth.]

c) Other actions

Survival actions - Meaning has changed to be the causes of action that arose betw. decedent's injury & death.  In addition to both economic & noneconomic (not in CA) compensatory damages, decedent's estate can get punitives.

Products liability - Mfr. can get hit w/ punidams any number of times for the same product.  Jury makes cost-bennie analysis & if it decides mfr. was unreasonable in its calculation of B<PL then it slaps down punidams

d) Limits

Caps might be $250k or 3xcompensatory, whichever is higher

Comparative fault or derivative harm - majority of states do not reduce punidamages for compneg.  Some cts do not allow punidamages in derivative cases so D not subject to paying them twice.

Dead D most states bar punidamages fr. estate of dead D

Employer per Restate. 2d: punidamages flow w/ liability if but only if

- employee's tortious act authorized by employer

- employee was unfit & employer reckless in retaining him

- tort was committed by mgr in scope of employment

- employer ratified the tort by failing to punish wrongdoer [guest lecturer's case against Contra Costa Co. when 5150 beaten to death in its facility]

(for CA, see Civil §3294 above)

 Punidams sustainability based on:

- degree of reprehensibility

- disparity betw. harm & award

- diff. betw. compensatory & punitive awards

(McDonald's coffee: punidam of $2.9 slashed to $64k [no duty to warn; open & obvious danger] then undisclosed settlement; one of the reasons award so high was that jury learned McD's had already settled 700+ hot-coffee claims.)

S. Ct. found punidamages more than 4xcompensatory ≠ violaton Due Process (Pacific Mutual 1991); punidamages in civil cases ≠ 8th Amend. violation as excessive fines (Browning-Ferris 1989); $10 million in puni (526xcompensatory) for oil co's unjustifiable b'ness practices ≠ excessive (TXO 1993); $4 million in punidams when compensatory $4k = violation of Due process; punidams reduced to $2 million (BMW 1995). 

