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PRIMA FACIE CASE FOR INTENTIONAL TORTS: All require act, intent 


      and result





BATTERY:   Prima Facie Case- an act intending to cause a harmful or offensive contact or apprehension of imminent contact, directly or indirectly


Act-must be volitional; some reflexes okay (unconscious then no act)  (Hammontree v. Jenner- seizure-so no strict liability.  It would be chaotic)


Intent-  must intend to cause contact (not necessarily harmful/offensive)/ imminent apprehension


purpose or knowledge of result (1st Restatement)


determined by desire or belief to a substantial certainty (70-80%) (Garrett v. Dailey- chair pulled out by child, no knowledge.  In Ca-parents are liable for willful misconduct of child-$10,000)


transferred intent-  If D acts to cause battery to someone and batters someone else, he is still liable (this is true for assault, battery, false imprisonment, trespass to land & chattels)


Harmful/offensive touching- must involve contact with person or something closely associated-protecting bodily autonomy (Picard v. Pontiac Buick, Fisher v. Carousel Motel)


Cold Air?-Stearns-Probably (but arguable)


Smoking?-Lichman-Yes can be liable, but before Peacham-no, it is a legal activity


Causation-  result can be directly or indirectly  (Must take P has found)


Damages- Actual damages are not required .  Compensatory and punitive are recoverable





ASSAULT- Prima Facie Case- an act with the intent to cause imminent (and reasonable) apprehension of a harmful or offensive contact (Usually examine with battery tort)


see elements of battery-assault is a missed battery


imminent- must be immediate, words alone rarely qualify, does not cover conditional threats





FALSE IMPRISONMENT- Prima Facie Case-  an act with the intent to cause restraint against one’s will (See also False Arrest)


Act-  Words alone can be enough.  


Can not acting be acting? Sometimes- (Whittaker v. Sandford-cult case, where she wanted to get off boat and could not- leader was an authority figure who had promised to let her off, has duty to provide means of egress-so yes he was liable)


Restraint- actual or apparent physical barriers, force or improper threats: it can be a threat to persons relatives or to separate someone from their personal property (Griffin v. Clark- suitcase case); 


Lopez v. Winchell Donuts- Crt. said no restraint because door unlocked, and was not actually threatened with the loss of her job…plus P consented to stay under moral pressure to clear name


Against will- P apparently has to be aware of confinement or be harmed by it





FALSE ARREST- Prima Facie Case- assertion of legal authority in person to which a person submits involuntarily-form of false imprison. (See Malicious Prosecution)


“False” vs. justified


Arrest w/warrant-validity for arrest given from court unless issued without just cause


Arrest w/o warrant- valid if person has privilege to make arrest (Defense):


�
Peace Officers	


Felony ($400)- if reasonably believes committed-can be outside of presence and there can be a mistake


Misdemeanor-can’t arrest @ all unless breach of peace in presence (no mistake) or instant second decision, such as when someone yells “stop thief” -(In California-unless in presence) (Thorstead v, Kelly-Officer can’t arrest a man who tries to leave w/o paying for drinks because not done in presence)


      Private Citizens


Felony- if reasonably it has in fact been committed-Can’t make a mistake (police can deputize)


Misdemeanor- in presence, but has to be positive 


Collyer v. Kress-shoplifter stopped by store detective and threatened unless went to private room for search and detainment.  Was arrested by police.  Crt. says suspicion was reasonable and was detained for a reasonable period of time, plus protection of property defense-in this case allowed mistake to search.  Plus he did go voluntarily, plus may have stayed anyway 


Police have responsibility to investigate situation for probable cause when a crime is reported; is someone is a reliable source of info. police can permit person to arrest and not held liable; if person lies than they can be held liable


Force-  


Fresh pursuit- reasonable force but no mistake


Protection of Property- reasonable force okay


Retaking of Property-as long as done peacefully





IIED- Prima Facie Case-Extreme and outrageous conduct with the intent (can be reckless) to cause severe emotional distress


extreme and outrageous conduct


Words alone are not enough


intent/reckless-  intent is inferred if D knows P is sensitive (no transferred intent) or D is indifferent that distress will result


Womack v. Eldridge-newspaper photographer-used deception to get photo for trial- used negligence/recklessness standard to determine that this conduct was outrageous


Hustler v. Falwell-parodies priest saying he slept with mother-Crt. says distress must be caused by “actual malice” for public figures


severe emotional distress-more than a reasonable person could be expected to endure; requires no actual physical conduct (Hypo-Murderer leaves body of husband for wife to see when she comes home-will cause IIED)


Defenses are irrelevant!!


	


MALICIOUS PROSECUTION (Sometimes when false arrest)


D instigates civil/criminal proceedings against P and P wins


D’s actions were done w/o probable cause and w/ malice


Judges and prosecutors have immunity from this type of liability





TRESSPASS TO LAND- Prima Facie Case-D acts with the intent to enter on land w/o permission


Intent- must intend to intrude doesn’t have to know its another’s property





TRESSPASS TO CHATTELS- Prima Facie Case- D act with the intent to invade a chattel interest


Intent- must have intended to deal with chattel in way he did-foreseeable and proximate cause of actions


Causation- damages or removes property from P





�
DEFENSES TO INTENTIONAL TORTS (except IIED)





CONSENT-complete defense


apparent consent- reasonable person would infer that by actions P consented


actual consent- express consent, actual communication of consent


Kennedy v. Parrott- Dr. operating on appendix and notice cyst which needs to be punctured and could cause complications.  Crt. says consent is needed


privileged consent- consent implied by law- if a reasonable person would consent in similar circumstances and this person is unconscious (surgery)


no consent: 


consent given under fraudulent information


consent to one thing is taken as license to do another


consent under duress


incapacity because of drunkenness


consent is a criminal/illegal act


Hackbart v. Cincin. Bengals-fight during sports is not consented to





SELF DEFENSE   reasonable force necessary to defend self, with these restrictions:


Non Deadly force-


reasonably believed that there was going to be immediate bodily harm


force was reasonably necessary


Deadly force- 


can’t be used if there is another reasonable avenue of escape-retreat


unless threatened with substantial risk of extreme injury or death


except if in own home-then its okay


no duty to retreat unless one realizes that P is not intentionally creating a risk


can threaten more force than would actually use to cause apprehension


Limitations: 


danger is terminated


excessive force


P’s conduct is privileged


intentionally 3rd party


good Samaritan-Crts. are split if transfer defense when reasonable or if no mistake


Morris v. Platt- D shooting in self defense; hits dog-was reasonable, no liability)








DEFENSE OF PROPERTY-


no deadly force


non-deadly force: 


if intrusion is not privileged and 


D reasonably believes force is necessary to prevent trespass


Must 1st make a demand


Store keepers have privilege to protect against shoplifting


Mechanical devices- (Katko v. Briney-no “spring guns”)


only used where reasonable & necessary, or customary & 


adequate warning.  


If serious bodily harm/death then the harm must be greater than trespass





PRIVATE NECESSITY (Incomplete defense)


A defense when D has no other reasonable choice (sacrifice a small loss to save a greater necessity - economic rationale)


Avoid great harm to self or a 3rd person


Ploof v. Putnam- P ties up boat @ D’s island during a big storm, and boat cut lose and crashes against rocks- D has privilege to protect against trespassers, but P has defense of necessity to protect property-Crt. agrees


Vincent v. Lake Erie Transportation-D docked boat at P’s dock with permission to unload cargo…secured boat during storm but dock damaged-P claims trespass to property but D claims defense of necessity-limited-D still has to pay to damage to dock because acted to save self





PUBLIC NECESSITY (Complete Defense-to protect something of public interest)


no economic incentive for D 


D allowed to claim this to remove liability from people protecting the public good 


Eminent Domain Takings are a form of government privilege


�
III.	NEGLIGENCE (Duty of Due Care)


Prima Facie Case: an act or omission to act that breaches a duty of care & is the actual and proximate cause of P’s injuries 


[Duty]


Negligence


Causation


Damage or Harm


What is negligence?


lack of ordinary care 


unreasonable conduct which creates an unreasonable risk for others


doing something a reasonably prudent person would or would not do


Burden of Proof-  on P to show that D lacked ordinary care by a preponderance of the evidence


Brown v. Kendall-dogs fighting and D separating them with sticks and hits P in the eye- Crt. decides that P has burden of proof to show lack of ordinary care


Hand Formula (B<P*L)-“opportunity lost”


If Probability harm will occur * Loss (harm) is greater than Burden of precaution than there is negligence


Kimbar v. Espres-suing camp for breaking leg because forest not lit up-hand formula takes into account everything have to give up including “nature”


Adams v. Bullock-guy hits trolley car wire several ft. below.  Judge Cardozo says insulation of wire is impossible, and there were enough precautions on bridge.  Besides no duty beyond ordinary care.





DUTY


NO duty for co-participant in active sport


Victim not forseeable-then maybe no duty (Palsgraff)


Duty to warn/assist-only if create risk or a special relationship (family, store to customers, common carrier, innkeeper, etc)


Physician not liable for civil damages when help at scene of an accident (California)


Harper v. Herman- sailing on boat, P jumps into water and injures self.  Does D have a duty to warn?-No- P has to show special relationship


Farwell v. Keaton- two people out drinking and one gets injured and left in car overnight by friend.  Crt. says companion in social venture so have a duty of care-voluntarily came to aid and have special relationship


Carter v. Kinney- bible study group and slipped on ice-no duty:


trespasser- no duty except to avoid willful danger


licensee- (social guests, police, fire, mailpersons, etc.) - avoid known dangers


invitees-duty of reasonable care for known dangers and those that could be easily revealed-should have known  (business guests)


Rowland v. Christian-crack in porcelain faucet not obvious, but no extra duty to licensees.  Except in this case she was aware of the risk and did not warn others that they could encounter danger.  Therefore negligent.  The above distinctions do not exist in California.


ELEMENTS OF NEGLIGENCE


Duty of Due Care (should have known)-


Reasonable Person Standard-


act as a reasonable person would act under similar circumstances


What a prudent, cautious person would do


“normal” person- taking physical ailments into account


Baltimore & Ohio RR v. Goodman-drove across train tracks and killed- should have gotten out and checked-no recovery because of contributory negligence


Pokura v. Wabash Railway-not reasonable standard to get out & look-uncommon and futile


Exceptions to Reasonable Person Standard:


Child same as a child with the same age, intelligence and experience-except if adult activity (Goss v. Allen-skiing not adult activity)


special skills-then same standard as those with those skills-profession which differs from people with experience-who are held to a reasonable person standard (i.e.-truck drivers)


no allowance for mental disability (too bad if stupid)


physical disability same as person of same disability


common carriers-held to a higher standard (Andrews v. United Airline-should airline have netting? Maybe-because injury is forseeable-should go to jury- in NY reversed recently)


emergency cases-(Rivera v. New York Transit-allowed to act as person in emergency because little time to think)


Custom


evidence of what reasonable person would do, but not binding


TJ Hooper (Carroll Towing)-tugboat without radio sunk-just because not standard, should have taken precautions because so important, plus B<P*L


Trimarco v. Klein-fell through glass shower, not replaced by shatterproof plastic; should have known about standard & was feasible, but have no common law duty unless reason to replace





STATUTORY NEGLIGENCE (Negligence Per Se)


Questions to Ask in violation


Is Statute violated?


Is the violation excused? 


Telda-where P’s are walking does not add safeguards-may be violated to protect life


Did violation cause the harm or would it happen anyway? 


“but for” test


cow on tracks, did not blow whistle-does not matter if blew


Was harm covered by purpose of statute?


wearing hat and hunting on Sunday-risk just as great


Was P in class that the statute was designed to protect?


Compliance with Statute is the minimum that should be done, not necessarily due care (Hubbard Hall-insecticide warning case)


Cases


Martin v. Herzog- non lit buggy struck by car-contributory negligence because negligence per se


Brown v. Shyne- chiropractor not licensed, hurt P and held to standard of physician-licensing does not matter





RES IPSA LOQUITOR-(“The thing speaks for itself”-prima facie negligence which shifts burden to D- can go to jury if no evidence to contrary)


Elements/Evidence: (P has to prove more likely to be D’s negligence)


accident that does not occur in absence of negligence (50-55%)


caused by agency within exclusive control  of D


not due to voluntary action or contribution of the P or 3rd party (“more likely than not”)


Byrne v. Boadle-barrel of flour falls on head from window = D liable


Newing v. Cheatham-2 people & pilot flying-crashed & killed-plane in his exclusive control-liable = prove by probability of D’s actions


This will not stand if uncertain as to has control (i.e.- Blue bus hypo./bad weather/mechanical problems in plane-esp. common carrier)


Multiple D’s- (Market share liability)


Ybarra v. Spangard- P went in for surgery, woke up with paralyzed arm after-sues all involved and they have to prove they did not cause harm.  W/o this case an unconscious person would have no recourse- “fairness issue”





RESPONDEAT SUPERIOR (“Vicarious Liability”)


Employer liable for tort of employee if in scope of employment (usually only for negligence but sometimes for intentional torts if part of employment)


Justification:


deterrence-greater care to reduce accident causing activity


compensation- “deep pockets” (economic)


fairness- person was injured for benefit of employer’s business


fairness?-better able to spread losses by passing onto customers


Scope of employment:


there are some things which can’t be delegated-keeping premises safe, maintaining car-( i.e. Maloney-faulty breaks repaired by a mechanic)


 Does not apply to Independent Contractors  in most cases because non-delegable duties


Church not responsible for negligence of its priests


John R. Case-school district not liable for student molested at house of teacher


Mary M. Case- Police Dept. is liable for officer who rapes women after giving her a ticket


Lisa M. Case- Hospital not liable for molestation by surgical tech.


Defenses:


reasonable care was exercised-policies/procedures





MEDICAL MALPRACTICE


MICRA (compensation reform act)


puts cap on $ recovered for P&S to $250,000


periodic payments instead of lump sum


collateral sources-if P receives $ from other sources jury can reduce $ owed by Dr.


contingent fees limit to 40% of 1st $50,00; 33% of next $50,000; 25% of next $500,000; 15% thereafter


“Professional Standard” (Custom)


Robbins v. Footer-customary standard for medical purposes is a complete defense determined by experts


Osborne v. Erwin Blood Bank- failure to conduct certain tests was accepted practice so therefore not held negligent (California case)


What happens when there are two ways to do something?


full disclosure as to choices


as long as respectable schools of thought, and person had choice if something goes wrong with one method, no liability


Role of Experts


testify as to what medical standard is if no other evidence (some things are obvious-Res Ipsa- i.e, things left inpatients, removed wrong leg = “common knowledge exception”)


express opinion on whether D up to that standard


Jones v. O’Young-expert of different specialty is allowed to testify as long as licensed member of school of medicine and familiar with the practices of procedures and in same or similar community


Connors v. University Association of Obstetrics-retractor left in during surgery and P lost fcn. in leg and an expert testified if used properly would not have happened-res ipsa, unless specific theory of negligence


Consent


patient must be informed of all possible consequences of procedures and fully aware of all risks and given opportunity to consent (“Patient Self Determination Act”-right to refuse treatment/have life support turned off)


Truman v. Thomas- does not have pap smear despite being told to, gets cancer and dies;  doctor should have informed her of all consequences of not getting test


too much burden on doctors


Arato- do not have to tell about life expectancy unless asks


Loss of Chance/Opportunity??


Koman v. Mallin-breast reduction surgery - signed consent form and informed of scarring- Dr. moved for Summary judgment and denied because may not have done enough.  Does not matter that had consent form-material facts should have been released


Szkorla- D’s actions in removing tissue in addition to breast enough to constitute battery





LEGAL MALPRACTICE


Prima Facie Case


attorney-client relationship must exist


D acted negligent or breached contract (Ineffective Assistance of Counsel-criminal matters)


acts were proximate cause of P’s damages


but for D’s conduct, P would have been successful in prosecution of claim


Togstad - clamp placed to stop aneurysm by Dr., but nothing done to adjust and hsbnd. Lost ability to move; waits 14 months to speak to attorney who says does not have a case but will speak to partner and statute of limitations runs; jury finds lawyer negligent because did not do minimum (gave advice-relationship exists)


Glickman v. Wildman Brothers-1st amendment case-farmers forced to pay for advertising.  Because of attorney’s inadequacy ruled for marketing program.  For malpractice claim, have to prove the case would have been decided differently


Possible Claims


poor client relations


personal involvement


failure to protect client


failure to document


conflict of interest


malicious prosecution





ELEMENTS OF CAUSATION (Legal Cause= “But For” + Proximate)


Cause in Fact- (“But For”-Question 3 of Negligence Per Se)


But For Ds negligence would this same result have happened?  


Stubbs v. City of Rochester-got typhoid from water supply; needs to prove with reasonable certainty (51%) that it was from water and not something else-should go to jury


Hancock v. R.A. Earnhardt Textile-P hurt on textile machine (1of 4)-D could not be held more likely than not liable because do not know which machine


Eye Hypo- something in eye, missed in diagnosis later had to be removed-no causation, because would have been lost anyway- deter accidents in future, but would not have prevented harm- so no negligence


Need causation to make sure that only those who get harmed get compensated-fairness


substantial factor test -harm would have happened anyway by either or, but all should still be liable-more than one cause and each cause  sufficient to bring about harm


lost chance-


Falcon v. Memorial Hospital-no IV line for patient and died; Crt. says lost chance of survival has to be caused by D more likely than not and was in this case-


accepted by 17 states-not in California, unless more than 50% causation (Dumoss case)


future harm-no cause of action


Mauro v. Raymark-asbestos case, where P developed asbestosis w/future chance of getting cancer.  Sued for current injury, surveillance costs, future cancer, ED- Crt. says can’t sue for enhanced risk but can for the rest even ED as long as more likely than not


Leaves open question regarding ED for no present injury


Potter v. Firestone (California)- toxic wastes exposure to carcinogens-has enhanced by unquantifiable risk-no recovery for future chance of cancer but everything else okay.  Present physical injury than IIED okay as long as more likely than not.  If no present injury than more likely than not and negligence


alternative liability-shift burden to each D to prove he was not cause, if few D’s and acting together/res ipsa (Ybarra case)


Summers v. Tice-D’s hunting wit same gun and bullets and injure P on eye and lip-don’t know who caused what injury-both liable unless prove otherwise (concerted action-acting together)


market share liability-


Hymowitz v. Ely Lily- D.E.S case-multiple D’s can’t determine who is responsible for defective pill since all produced defective product- liability several based on national market and no exculpation (case follows California case Sindell, but it allowed exculpation and joint and several liability).  Dissent argues should be allowed to remove themselves if can prove that it was not their pill


Brown v. Superior Crt.-only several liability in California





Proximate Cause- (“Question 4 of negligence per se”-10 pigeonholes)  Risk & Forseeability


Increases risk for harm? Yes- than for P


NO:  Berry v. Sugar Notch Burough- tree falls on trolley when speeding-not liable for increasing the risk


NO:  Harpster v. Hetherington-asked neighbor to feed dog-hole in fence, dog escapes, neighbor slips on ice- does not increase risk-would have slipped anyway (P very minimal)


YES:  Pridham-speeding ambulance on way to hospital;


YES:  medical aggravation in hospital-medical care increase risk


YES: trunk of rental car opens and causes P to pull over on highway and gets hit (Betancourt)


Direct and Immediate-for P


Polemis- spark causes fire, not foreseeable-but direct and immediate cause


Palsgraf (Dissent-Andrews)- P standing on platform, 3rd person trying to catch train and drops package of firecrackers, explode, causes scales to fall down and injure P-duty to public at large, natural and continuous sequence


Eggshell skull plaintiff-for P


Steinhauser v. Hertz-schizophrenia caused by accident or already there?- does not matter-take plaintiff as you find her


Zygmaniah v.Kawask- D liable for death of P who was killed at his request because he had been rendered a quadriplegic by D


Foreseeable P, unforeseeable harm-for P or D


Polemis-spark on boat case-harm not foreseeable


Wagonmound-bunkering oil spilled into bay- oil under wharf ignited and damaged (might have foreseen slight danger of harm)-for D


Kinsman- boat let go, hits another boat, causes dam when hits bridge and floods land above pier- unforeseeable harm-for P


Foreseeable harm, unforeseeable manner- for P


Rat Flambe- rat gets soaked by leaking gas and burns by heater on opposite side of room


Maybe also Palsgraf majority


Unforeseeable P- for D


Palsgraf- Cardozo majority opinion- not about causation, but about duty to P-no duty because unforeseeable P/and unforeseeable harm-only have a duty to use reasonable and ordinary care


Remote in Time or space; highly “extraordinary”- for D


Fireman v. Sacia- P shot because seven years earlier the shooter had been shot by D


Intervening act-activates harm- for P or D


risk made conduct negligent-for P


volitional, egregious, not foreseeable-for D


Intervening act-restarts risk (superseding cause)-for D


McLaughlin v. Mine Safety-firefighter saves person from drowning-used heat block which caused 3rd degree burns.  Can company be liable?-No because firefighter had responsibility (he was grossly negligent and the harm was unforeseen.  Superseding cause breaks chain of causation


Policy cut-offs- for D


Second Injury- if has already recovered as far as going to recover-for D


emotional distress


purely economic harm-draw line in Kinsman-before people who can’t complete shipping deals








DEFENSES TO NEGLIGENCE


CONTRIBUTORY NEGLIGENCE:


Prima Facie Case same as for negligence-except no act requirement


If P negligent at all then recovers nothing (no longer exists)


P’s own negligence reduces recovery-because negligent of both P and D was cause of harm


Last Clear Chance Rule: Who had last chance to avoid accident? If D than P relieved of own negligence. (No in CA)


D aware of Ps presence, Ps ignorance to save self and can act in due care


Can compare negligence v. negligence; sometimes negligence v. recklessness, but never negligence v. intentional tort


COMPARATIVE NEGLIGENCE/FAULT


Pure Version (California law)-Plaintiff gets exact percentage of damages that D is at fault, even if P more at fault


Modified Form (most states)- P recovers percentage only if less negligent than D; or 50-50% fault


Problems with Theory:


difficult to form optimal contributory negligence rule


limited effects of optimal rue


psychological effects/complexities of conduct


sometimes D can prevent conduct easier


Joint and several liability -P can recover full amount of damages from either D-interest in compensating P more important that Ds interest in not paying more than share


PROP. 51-“Deep Pocket Initiative”


Economic Damages (money spent)-Joint and Several


Non-economic Damages (P&S, distress)-just several (only % amount from each D)


Indemnity v. Contribution: 


One D has to completely reimburse another (often under Respondeat Superior)- In California “Comparative Indeminity”- can collect economic damages but not non-economic because already split 


One D can get proportional share of responsibility paid from other D


Absent Tortfeasors (Uniform Act)- can sue other D’s in cross-claim or separate suit (so can be insolvent in original suit)


Settlement:  must be in good faith-reduces damages “pro tanto” (“as much as”-In California)


Avoidable Consequences


Usually to determine any additional damages


Is it negligent to not wear seat belt?-Probably (negligence per se; B<P*L; reasonable)


Franklin v. Gibson burden on D, but case by case situation


ASSUMPTION OF RISK


Limits on Defense (no defense):


D negligent/reckless and P not guilty of comparative fault or does not know full, specific risk


OR P choice to encounter risk was not voluntary but coerced


dangerous job condition


hole in screen at World Series


Eckert-man saves kid on tracks and gets killed- “coerced”


Partial Defense: (Secondary Assumption-Merged into Comparative)


Majority in Knight:


Apply comparative negligence not A/R to P’s conduct (Gonzalez v. Garcia-Co-workers went out drinking & drove drunk-P did not call to get wife to pick him up- used comparative negligence instruction)


“Comparative Fault” can include reasonable conduct that consists of voluntary participation in “highly dangerous sport”


Full Defense:


Release signed by P, if valid (Express)


Madison Case-court upholds scuba release-not as participated in activity


BUT…If gross negligence or recklessness-release does not matter-unenforceable (Mt. Bachelor case- release does not matter-gross negligence)


Dalury v. Ski, Ltd.- despite release, violates public policy to have pole in middle of slope-D still negligent


No negligence/no duty (No Prima Facie case)


no negligence-obvious and necessary risks (Flopper case- throws man who breaks knee) (Davidoff-spectator hit by flyball in unscreened area)


D negligent, but duty to not be reckless-coparticipant in active sport (Knight v. Jewett)


Firefighters rule- “the very risk P was employed to confront-applies to police officers and firefighters- Zanghi- Officer injured


Consent -but must be voluntary & fully informed, then complete defense (Kennard Dissent approach)


Knight v. Jewett (Primary v. Secondary Assumption of Risk)


Primary- no prima facie case for negligence-no duty-D wins


Secondary-“merged into comparative fault scheme”


Reduced duty for co-participants in active sport-recklessness standard, but do not have to protect against risks inherent to the sport


don’t want to stop participation in sport


Co-participants?


Watenberger-Cincinnati Reds- 17 yr. Old trying out for pitcher throws his arm out-is an inherent risk, but not co-participant-goes to jury


Yaney-discus throwers-injury not a risk inherent to sport


Fortier-sues school district for injury during football drill-rules for D


Instructors not co-participants-so only has to show negligence (tennis case which S. Crt. depublished)


Non-Participant-Crt. leaning towards inherent risk discussion (reduced duty)


Football drill case


death during rock climbing where UC not held liable


skating case where gets cut by blade-not an inherent risk








NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS (NIED)


Zone of Danger-P in zone-limits number of people who can sue (have to be close enough to danger) (Older view)


K.A.C. v. Benson- Benson went to state board after getting HIV, told to wear 2 gloves before examining.  Examined a patient with soars on hand-says can’t recover unless actual exposure to HIV-zone of danger test


Kerins v. Hartley-(Ca Case)-ruled for P-HIV exposure-“more likely than not” P in fear might be a direct victim


Bystander Scenario-Thing case; Dillon Case:


P “closely related” to victim-relatives in same household, grandparents, parents, siblings, etc.


P “present at scene” of injury 


P suffers “serious emotional distress”, which is not an abnormal response


Portee v. Jaffee-son gets stuck in elevator-injured and dies-mother witnesses his death and sues for NIED-Court considers physical impact and zone of danger and looks at relationship-as long as watching accident, then close enough


Ochoa-kid in juvenile hall, mother watches him deteriorate-meets test even tough not contemporaneous observance of accident-but did see malpractice towards child


Direct Victim Scenario 


Molien v. Kaiser-negligent syphilis diagnosis of wife- husband is direct victim but distress is not foreseeable. And Dr’s actions were in good faith (not really good anymore because foreseeability has been reduced)


Eldon v. Sheldon-unmarried couple-no recovery-no close relationship


Marlene F. therapist molests boy-mother can recover because she was a patient also


Burgess v. Superior Court- mother direct victim when child born with brain damage- “pre-existing relationship” with Dr.; whether conscious or not


Huggins v. Longs-negligently prescribed overdose-no recovery for parents; has to be patient in same transaction and pre-existing relationship





Who is a direct victim?


pre-existing relationship, person in Zone of danger


Ballinger- Palm Springs tramway-P splattered w/blood of 3rd person.  Crt. says they were direct victims because in zone of danger & impact-BUT depublished by S. Crt.


Kately v. Wilkinson-P is in a boat which mangles the girl-consumer using a defective product is a direct victim


Christianson case-dead body case-La Times did expose on crematorium mishandling of bodies which was intentional and negligent in causing foreseeable emotional distress- (not independent tort)


Gammon v. Osteopathic Hospital-P suing for NIED- shock of looking at amputated leg-forseeability test-harm is emotional distress, but court says first there is no duty and second there needs to be an underlying tort (still exception because dead bodies)


Johnson v. Jamaica Hospitals- when child stolen form hospital no NIED-no direct victim, no zone of danger


Other NIED issues?


In Christianson Crt. says not an independent tort!


Is NIED allowed for damage to property?


recovery for pets (Hawaii)


Rodriguez v. State-built home by themselves and due t negligence home was flooded-okay to hold state liable for NIED


probably not if just economic damage








�
STRICT LIABILITY


Generally only for abnormally dangerous/ultrahazardous activities and acts by trespassing or dangerous animals


Rylands v. Fletcher- P strictly liable for bringing unnatural reservoir onto land when it flooded a neighbor’s property through the mine shafts


Sullivan v. Dunham- (could use Res Ipsa) workers blasting a tree send wood flying onto highway and kills woman-P has right to be undisturbed- D liable even when acting on a legal right because blasting is an ultrahazardous activity which cannot be eliminated by due care 


Indiana Harbor Belt RR v. American Cyanamid-(leaking poisonous substance on RR car)-no strict liability.  Sometimes with due care an accident cannot be avoided.  Shipper should not be responsible, even though actively involved but RR should if could have been prevented by due care


Yukon v. Fireman’s Fund-blasting in Alaska-strict liability for stored explosives based on a statute not Restatement


Guns-generally not abnormally dangerous


No strict liability for common carriers


Restatement section 520 (“ultrahazardous”; abnormally dangerous”):


existence of high degree of risk of harm to the person, land or chattels;


harm that results will be great;


inability to eliminate the risk by the exercise of reasonable care;


extent to which the activity is not a matter of common usage;


inappropriateness of activity to the place where it is carried on;


extent to which value to community is outweighed by dangerous attributes


P must be foreseeable and harm must be foreseeable-but no fault is necessary


Defenses: Assumption of Risk; Comparative Negligence








PRODUCT LIABILITY (can be negligent or strict liability)


Three types of product defects:


Manufacturing


Product


Failure to warn


Liable to whom/By Whom?


Macpherson v. Buick-D had strict duty to inspect  for flaws in car-even though it was a tire defect-negligent for not testing tire as part of product which was placed into the stream of commerce-expanded privity doctrine to foreseeable buyers who use product in foreseeable manner


Liable to driver, dealer, other passengers and people on street


Wheel manufacturer but then there is an intervening cause-dealer


When strict liability?


Thomas v. Winchester- product inherently dangerous, like poison then strictly liable; products which become inherently dangerous by the way they are made then liable


When product is negligently made-Coffee urn, scaffolding, etc.


Putting product into the stream of commerce


Causes harm when used in a forseeable manner


Can’t prove negligence but should still be held responsible


Warranty Liability- Breach of Warranty- Can be express or implied


Express-when product does not act according to claims of manufacturer-can use advertising to prove


Implied-implicit guarantee that product will be safe and functional if used in expected manner-no negligence needs to be shown


Henningson v. Bloomfield-car spun out of control-implied warranty but had a disclaimer for strict liability-Court struck it down for policy reasons (maybe okay for added costs, such as transportation, etc.)


Escola v. Coca Cola- (res ipsa possibility) - bottle exploded in waitresses hand-someone responsible for putting dangerous product on the market without testing-should be held responsible


Greenman v. Yuba Power Products-tool hit P in eye because wood did not hold tightly enough-design defect-strictly liable for any foreseeable person


Disclaimer- cannot have disclaimer for personal injury or death-only for non product related costs (travel, rental car, etc.)


Expansion of Strict Liability:


Liable to bystanders


Lessors: same as a manufacturer (put product on the market-except if one time renter)


Seller of Used Product: generally not strictly liable-if defect there initially


Tillman v. Vance- because buying as is-similar to Assumption of Risk-different expectations of the consumer (but maybe can recover from original manufacturer-statutes of repose)


Successor Liability-  when a company collapses successor is liable if : 


new company agreed to accept liability


de facto merger


new company is a continuation of the old (close product line)


move from old to new was a fraudulent way to escape liability


In California-if continue to manufacture same product line


Landlords: tenants only expect due care-not strictly liable (Peterson v. Superior Court)


Manufacturer Defects- when a one product differs from other products by same manufacturer


If odds are low for getting defects and costs of avoiding are high they will generally not correct flaws = strict liability


Pets can fall into this category, not only traditional manufacture


Adds to Res Ipsa defect-someone must have been negligent-does not matter who is responsible


Design Defects-must be inherent flaw in whole line of products:


Must be defective in a condition unreasonably dangerous to users (Greenman-see above)-use negligence evaluation


Cronin v. JBE Olson-truck driver injured when clasp unlatched and bread trays hit him


Consumer Expectation Test - fails to perform to ordinary customer expectations


Burden on P to show expectations


Abandoned in most states & Restatement-not California 


Established by advertising and limited to non-technical matters


Barker v. Lull- construction worker is injured while operating loader-not stable.  Court considers consumer expectations test and risk benefit test (hand formula)-used expert testimony-look generally at what we know to be defective today rather than what was known then


Soule v. GM�-P brake collapsed and toe pan crumbled when bracket fell-defective design?  Used consumer expectations test, but on appeal this test was limited to situations which the consumer can be expected to have expectations-non scientific. Otherwise use both tests (Ca)


Mexicalli Rose-chicken bone in food-majority looked at natural v unnatural-no strict liability for natural.  Dissent looked at consumers expectations


Limited to everyday experience -Campbell-lack of pole on bus case


Risk Benefit Test - Product satisfies consumer expectations but through hindsight jury determines that the product embodies excessive preventable danger


P has to show that injury was caused by the defect-Then burden on D to show that design passes test


Laid down in Barker and adhered to in Soule


Dreisonstok v. Wolkswagensverk-microbus case-more immediate impact when bus crashes because engine is not in front of bus. What products do we look at to see if design defect-microbuses or all passenger vehicles-  Crt. says only microbuses


Camacho v. Honda Motor-P bought a motorcycle and had an accident-received serious leg injuries and sued for lack of leg guards which are offered by other manufacturers as an option.  Apply “crashworthiness” doctrine -reasonably safe for intended and forseeable use-“open and obvious”.  Co. so can’t  use consumer expectations test-uses A/R- This cannot be used in Ca.


Seven questions to be asked:


usefulness and desirability of product


safety aspects of product


availability of substitutes


manufacturer’s ability to eliminate unsafe characteristics w/o impairing usefulness


users ability to avoid danger-use due care


users anticipated awareness of dangers


manufacturers ability to spread loss


Jones v. Ryobi-machine altered-took off safety guard which is forseeable by manufacturer. Still not liable because had guard in first place and there is an intervening cause breaking chain of causation


Product Misuse Cases-


Throwing glass bottle at a tree


Eating cleanser


Putting a cat in the microwave


Is this Product Defective for this use or is this use unforseeable?


Is there an intervening cause?-parents?


comparative negligence? Prop 51?


Beyond Products-Services-


Goldberg v. Kollsman-plane flown by AA, manuf. By Lockhead, defective part made by Kollsman-crashed.  P has to prove strict liability against Lockhead because they put plane on market.  Against AA only can be negligent because service


Murphy v. El Squibb-pharmacist not strictly liable for selling defective product-professionals not a product or a service!!


McGuen-needle breaks off in mouth of patient-dentist is a professional-not strictly liable


Newmark-beautician is strictly liable for her products (more product than service)


Unforseeable Modifications


no duty to warn (Huber v. Niagra-employee removed covering to foot switch and he got injured)


IF the manufacturer removes the safety feature or makes them easily removable at the purchasers request then still liable-need to look at whether product is used in a reasonably forseeable manner, regardless if it was the intended one


Failure to Warn-adequate warning labels-question for the jury using reasonableness standard


Hahn v. Sterling Drugs-parents allowed 7 yr. old to use medication by herself and she left cover off.  Her younger sister swallowed-warning label read to call emergency or poison center if swallowed.  Court of Appeals said that the reasonableness of the warning should go to the jury.  (In Ca. Under Prop 51. Would need to establish if parents were comparatively negligent)


Ramirez v. Plough-Instructions only in English-marketed in Spanish-Ca court ruled for Ds by deferring to FDA requirements


Moran v. Faberge-teenagers trying to scent candle by pouring cologne on it. Crt. held that candle should have had a flammable warning-because the costs are minimal.  A/R is no defense (But where do we stop?)


Stroh Brewery-drinks a couple of beers about 4 nights a week for 6 years and develops a disease-Court says that there should have been a warning of the disease


Obrien v. Muskin-above ground swimming pool-some products are so bad that it does not matter what warning is used-should be strictly liable to take off market


Unknowable Risk-dangers now known, but not at time product was made (looks like negligence test)


Brown-prescription D.E.S drug case (design defect)-Crt. holds basically negligence because want drugs to be put on the market sooner


Anderson-Product is asbestos-failure to warn of problems-claims applying strict liability but test is liability if “knew of dangers known to the scientific community”-similar to negligence


Carlin-Drug failure to warn case-question became whether risk was known or reasonable scientifically known=negligence?


Feldman(NJ)-knowledge known at time hen strictly liable, otherwise not


	





DEFENSES TO STRICT LIABILITY


Comparative Negligence (Prop. 51)/Assumption of Risk


Daly v. GM-Drunk man who did not lock door, drove into a barrier and fell out of the car because of a defectively designed lock mechanism which allowed the door to open.  He also was not wearing his seatbelt. Strict liability is not that different from negligence so it can be a defense


NO-if unusually dangerous defective purpose (hangglider)-can’t use comparative negligence unless maybe user was negligent-but not simply because he engaged in sport and assumed the risk.


Forseeable use of product-can’t be held responsible (primary a/r)


Intervening Act-breaks chain of causation








DAMAGES


Compensatory


Medical Costs (past & future)-Economic Damage


Lost Wages/income-Economic Damage


Look at life expectancy


Predictable Income Trajectory


Apply discount factor-combination of inflation and interest rates which will affect amount-income taxes not deducted


Pain & Suffering, including enjoyment of life-Non-Economic


Difficult to quantify


Often high-to pay for attorneys fees


Lost Enjoyment of life-hedonistic damages-can’t participate in a sport or embarrassed about disfigurement


Collateral Sources-does not matter-P should still recover because of D and D should not benefit because of Ps prudence


Death Cases-


Survival-Brought by decedents estate for damages would have recovered if alive (In California if P dies before judgment no P&S/ED)


Wrongful Death-based on statute-what family has suffered for decedents death-if they supported family, etc.


Problems value of non-workers (housewives, etc.)


Children-no or minimal recovery-maybe little if can show kid would have supported parents-maybe loss of companionship (different from loss of consortium?)


Punitive Damages 


Come under attack-don’t carry safeguards


maybe in criminal-proof beyond reasonable doubt


S. Crt. has limited punitives by due process clause-look at excessive compared to compensatory and relationship to deterrence (BMW case)


Usually awarded if intentional, willful & wanton or reckless of conscious disregard for the safety of others
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PURPOSES OF TORT LIABILITY


I. Compensation


A. To compensate injured parties


1. Courts often claim this as the main rationale behind tort liability


B. Redistribution of wealth (deep pockets theory)


		1. Do D’s really have more money than P’s?


		2. How many P’s really collect?


		3. How much of the award goes to P anyway? 50% lawyers fees


		4. We have a progressive income tax, why not beef that up?


		5. Better ways to redistribute wealth than tort liability


		6. Calabresi, “loss spreading”


			a. Many small losses preferrable to one large loss


b. preferrable to who?  P, D, society?


			c. Economists reject inter-personal comparisons of utility


i. some people value money a lot, some people don’t, who knows?





II. Fairness/Justice


A. Corrective Justice (correcting a wrong, restoring P to relative position before wrong)


1. as opposed to Distributive (Compensatory Justice)


2. Aristotle: looks only at the nature of the wrong, independent of D’s culpability


B. Fault (Holmes)


1. D has to have engaged in an ACT (by definition voluntary) that brought about the harmful result


		2. Would a reasonable, prudent person have done it?


3. Jenner was NOT at fault, because a reasonable, prudent person in Jenner’s situation would still have driven that day, could not have foreseen the seizure


C. No Causation (Schroeder)


1. Separate the blameworthiness of one’s conduct from the harm caused/RISKED


2. Pay a fine if you speed, drive drunk, regardless of whether or not you hit someone


3. You COULD have hit someone, shouldn’t get off just because you got lucky that day





III. Economic/Deterrence


A. deterrence


1. Assumes rules of tort law will have an effect on people’s behavior


a. Does tort law really deter?


b. Do drivers think about the state of American tort law when weighing the “costs” of driving?


c. More true for Corporations, have to face large insurance premiums


		2. What is the “efficient” level of accidents, the marginal threshold?


			a. At some point, each added level of safety is no longer justified


			b. Cost of confining people like Jenner to home all day


i. can’t work, be productive


c. benefit of marginal increase in safety outweighed by cost of keeping Jenner from working


