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Introduction to Tort Liability

1. Preliminary Matters

a. A tort is a civil wrong committed by one person against another; and torts can and usually do arise outside of any agreement between the parties.  

b. Primary concern of tort law: whether one whose actions harm another should be required to pay compensation for the harm done.

c. Why impose tort liability?  What is gained by society by taking money from one and give to another?

i. Compensation

ii. Fairness

iii. Deterrence (economics)

d. Three categories of tort liability
	Intentional Torts
	Negligent Torts
	Strict Liability Torts


	must have known
	should have known
	Doesn’t matter known or not



e. When should unintended injury result in liability?

Hammontree v. Jenner CA 1971 [3]: P works in bicycle shop when D’s car crashed in and struck her; D lost control because of epileptic seizure, no seizure for the past 14 years, thanks to drugs, not warned by doctors of possibility and state licensed him.
( for D, not strictly liable; liability only if negligent; strict liability does not apply to non-business situations.
2. Respondeat Superior

a. General Rule: employers are vicariously liable for torts committed by employees while acting within the scope of their employment.

b. Three factor test: 
i. Is P employee doing boss’s business?
ii. Is P acting within hours and boundaries of employment?
iii. Was conduct motivated at least in part by the purpose of serving the employer’s interest?
Christensen v. Swensen et al 1994 [18]

Swenson, a Burns employee, took a break to get food; allowed by boss: OK to take 10-15 minute unscheduled breaks; S collided with P’s motorcycle; lower court granted SJ to Burns.
( reversed: genuine issue of fact as to three factors: whether lunch trips personal or not?  Sanctioned by Burns or not?  Boundaries of employment to go get lunch?
c. Independent contractor rule: one who hired him is NOT liable because contract has sole control over means and methods of work to be accomplished, BUT

d. Ostensible agency
i. Liability may be imposed under ostensible agency: circumstances when the principal’s conduct should equitably prevent it from denying the existence of an agency. [a legal fiction]

ii. Three elements RS267:

1. the principal, by its conduct

2. caused him/her to reasonably believe that the putative agent was an employee or agent of the principal, and 

3. that he or she justifiably relied on the appearance of agency.

Baptist Memorial Hospital System v. Sampson [24]

P sues hospital because emergency room doctor was negligent; since doctor was not employee of hospital, was hospital ostensibly liable?

( Nope, nothing inequitable about it, 1) patient already protected (P sued doctor), 2) hospital had signs posted to effect that doctors not employees, 3) signed consent form

Intentional Torts
· Battery 

· Assault

· False Imprisonment

· Intentional Infliction of Emotional Distress

· Trespass to Chattel

· Malicious Prosecution

1. Intent 

a. RS Rule on Intent:

i. the actor desires to cause consequences of his act, or 
ii. that he believes that the consequences are substantially certain to result from it.

1. Substantial Certainty: actor doesn’t desire it, but knew with substantial certainty that it would.  If only probable, then no intent.

a. Ex: Brian Dailey knew with substantial certainty that woman would fall if chair pulled away.  
b. Harm 

i. Intended harm not necessary, so long as intended act did cause harm

1. Ex: schoolboy kicks classmate in play, causing severe injury; even if no injury intended, kick was intended and thus intentional tort established.

Garratt v Dailey [865]:
Five year old pulls chair, causing injuries; tr ct found that D did not have purpose, intent, or design to perform a prank or to effect an assault and battery upon the person of the P.
( remanded to determine if D knew with substantial certainty that P would sit where chair had been; absence of intent would not absolve D if he had knowledge.

ii. Notes: Most courts hold that kids under 7 cannot be negligent; but when a minor committed tort with force, then will be treated as any other person.  

2. Battery

a. Intentional infliction of a harmful or offensive bodily contact.

b. RS Rule: An actor is subject to liability to another for battery if:
i. he acts intending to cause 

ii. a harmful or offensive contact with 

iii. the person of the other or a third person, OR 

iv. an imminent apprehension of such a contact, AND 

v. a harmful contact with the person of the other directly or indirectly results.

1. Harmful: causing pain or bodily damage

2. Offensive: damaging to a reasonable sense of dignity.

c. Examples:

i. A intentionally punches B in nose ( battery

ii. Intent to play joke, not harm, but offensive contact occurred ( battery

iii. P consents to operation on right ear; during operation, D discovers that left ear needs work and operated on left ear (but not right) ( battery, no harm caused, but surgery was unauthorized, offensive contact.
iv. D kisses P when P asleep, no waking her ( battery, no need for P to be aware that contact occurred at time.

d. Imminent or not? 

i. Factor developed for cases of people who swing and miss.  Court want to holds these Ds liable.  

ii. Conditional threat actionable?  mugger said money or life ( battery generally actionable.
iii. Contract killer always comes through; said will kill you on your birthday ( arguable, depends on imminence.
iv. Sign contract or we beat you up ( ct ruled not imminent contact [but created new tort--intentional infliction of mental distress]
3. Assault 

a. Intentional causing of an apprehension of harmful or offensive contact.  

b. RS Rule: An actor is subject to liability to another for assault if:
i. he acts intending to cause 

ii. a harmful or offensive contact with 

iii. the person of the other or a third person, or 

iv. an imminent apprehension of such a contact, AND
v. the other is thereby put in such imminent apprehension.

c. Object can be part of person.
Picard v Barry Pontiac-Buick, Inc. [872]:
dissatisfied customer takes photo of car mechanic: touching camera.
( battery
1. Assault proved: D’s action put P in apprehension of offensive contact.
2. Battery: intent met, offensive contact met, intent to injure P is unnecessary if D willfully sets in motion a force that in ordinary course would cause injury (i.e., direct or indirect).

3. In this case, touching camera is sufficient to establish battery—object intimately attached to person is sufficient (arguable issue—what is intimately connected? purse? door?).

4. Reasonableness in offensive contact

a. Rule: standard is not whether P was offended, but whether a person not unduly sensitive as to his dignity would have been offended.
Wishnatsky v. Huey ND 1998 [876]: W walks into office w/o knocking, H closed door, pushing him out.

( no battery because lack of offensive contact: offensive only if it offends a reasonable sense of personal dignity; found W too sensitive 
[Picard? camera is personal versus door, impersonal?]

b. Hypos: 

i. landlord removes window and door from house to kick tenants out; expose you to elements

ii. anti-smoking advocate, appeared in talk show, others smoked and blew smoke at him to humiliate him.  Is this contact--yes!

iii. allergic to perfume, magazines came with perfume strip, contaminated other mail; sufficient contact for battery? 

iv. music so loud that it harmed your eardrums ( probably a battery, but if just offensive music, then less likely.

5. False Imprisonment

a. RS Rule: RS35 An actor is subject to liability to another for false imprisonment if 

i. he acts intending to confine the other or a third person within boundaries fixed by the actor, AND 

ii. his act directly or indirectly results in such a confinement of the other, AND 

iii. the other is conscious of the confinement or is harmed by it. 


b. Unlawful Restraint: Any unlawful exercise or show of force by which a person is compelled to remain where he does not wish to remain or to go where he does not wish to go. 

i. Unlawful restraint may be effected by words alone, acts alone, or both: 
1. actual physical barriers
2. overpowering physical force
3. threats of physical force
4. other duress
5. asserted legal authority.

Lopez v. Winchell’s Donut House [882]: 

clerk in D’s donut shop accused of pocketing monies, P alleged that agents of D detained her against her will to discuss things.
( no false imprisonment; P voluntarily entered baking room, where she was confronted with allegation; at no time was she prevented from leaving, never threatened, doors locked but she could unlock it, etc.
c. Hypos:
i. You stay or I beat your husband up ( FI, threat or future threat is sufficient.
ii. Ten minutes after class starts, doors locked, then ten minutes later, door unlocked.

1. Does one have to feel confined to be FI?  Yes, RS said you must be conscious of confinement.  If no on knew door locked, then no FI.

2. Have you been denied liberty?  RS said you must be conscious of confinement or harmed by it.  So if you wanted to go out but couldn’t then you have been harmed.  If you did not even try to leave and was unconscious of locked doors, then no FI.
iii. Ed interested in M, but M not interested in Ed, M is on train to go home, but Ed and friend takes suitcase and drives M home.  Car crash, Ed dead, M wants to sue Ed's friend for FI ( can duress be threat? Yes, depending on how much duress.  If suitcases were valuable, then M couldn’t leave without them.
iv. Parents can't pay hospital, who detains baby until they pay ( could be FI for duress since baby is essential and valuable.  [CA civil code, can't detain for non-payment of bill, shall have action against hospital.]
v. Reasonable way of escape militates against FI: must be truly confined.

vi. X goes to vault, Y locks it, left, then remembers 5 minutes later that X still in there ( no FI because no intent; if 3 hours later, then still no FI because no intent but possibly liability under negligence esp. if X got hurt. 

vii. Woman stranded on a island and man refused to provide lifeboat for her to get off ( no FI, omission is not act.
6. Intentional Infliction of Emotional Distress

a. Background: a recent tort essentially for hurt feelings.

i. could be abused because hard to know if there was harm.

ii. conflict with free speech, taking away passion of people.

iii. reluctant to impose at first because of belief that verbal abuse is part of life.

b. RS Rule: Outrageous Conduct Causing Severe Emotional Distress 

i. Act: One who by extreme and outrageous conduct 
ii. Intent: intentionally or recklessly causes 
iii. Result: severe emotional distress to another 
iv. is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm. 

v. Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress 

1. Family members no harm needed: to a member of such person's immediate family who is present at the time, whether or not such distress results in bodily harm, or 

2. Bystander witness may recover if harm: to any other person who is present at the time, if such distress results in bodily harm.

c. No physical injury needed for recovery under IIED:
Womack v. Eldridge VA 1974 [889]:
D lied in order to take photo of P; P subsequently got dragged into case, questioned by PO and summoned to appear in court; P suffered great shock, unable to sleep; depression; 

tr ct set aside jury award: VA no reward unless physical injury.
( reversed, for P.

Monetary rewards can be recovered for intentional infliction of emotional distress; elements of IIED met; question of extreme and outrageousness conduct left for jury to decide and it decided for P

d. Hypos:

i. D sat on rail, train goes over him, train crew sues for IIED ( no, D did not intend to get run over.

ii. A absent from home, B tries to kill herself in A's kitchen with intent to have A see it ( B is liable for IIED, because of recklessness—disregard for high probability that A would suffer from ED.

1. same facts, but B doesn't know if A will certainly find B's body--still liable? 

iii. Ashes supposed to be flown over golden gate bridge, but funeral home didn't do it ( court awarded money for IIED.

iv. Why does IIED allow for recklessness as intent?  Whereas other torts do not allow for recklessness?
v. CA rule: Christensen CA: IIED must be directed at a particular individual.
e. Intentional Interference with Family Relationships

i. Alienation of affections: Tort action on someone who intentionally tries to break up a marriage.

1. many states do not allow this as a tort.

McDermott v. Reynolds VA 2000 [901]: 

P sues D for maintaining adulterous relationship with his wife and causing IIED; suit dismissed because VA statute prohibits cause of action based on alienation of affection 

P appeals that action for IIED is distinct from alienation of affection: D flaunted relationship, causing severe embarrassment and humiliation.
( affirmed, P’s cause of action is still essentially based on alienation of affection; acknowledges that other courts have differed because they focused on elements of two torts, while this court focused on D’s conduct.

f. IIED and Publicity: 
i. Hustler v. Falwell SC 1988 [905]: Magazine printed parody of Falwell and he sues for privacy, libel, and IIED.
ii. Tension: First Amendment freedom of speech versus state’s authority to protect citizens from IIED?

iii. ( no recovery for IIED unless also show publication contains intentional false statements that was made with ‘actual malice,’ plus damage to reputation as a result; parody was specifically intended as such, and Falwell is a public figure, in line with all the political commentaries.

1. court admits to difficulty of establishing a standard for outrageous, perhaps court is saying that political commentary is protected

iv. Hypo: 
1. D disc jockey holds ugly bride contest, make derogatory remarks about P and identified her and her superiors on radio.

a. ( found for P; P is private individual, nature of communication involved matter of no public interest.

2. Man with AIDS did not tell lover ( IIED; man had duty to tell, lover suffered from severe distress.
v. Jones v. Clinton AR 1998: proposition odious but not outrageous, brief in encounter, no coercion, abandoned as soon as rejected; 
1. ct decided that it was not outrageous act; also, Jones didn't seem to suffer any ED, as evidenced by continued performance at work.

7. Trespass to Chattel

a. Definition: 
i. Any intentional interference with a person’s use or possession of the chattel. 

ii. Actual harm required
iii. Negligent interference is treated by rules of ordinary negligence.
iv. No need to intend to cause harm, just intend to do the act.
1. D picks up someone else’s book by mistake, writes on it, then realizes mistake and returns it 
a. ( liable; no intent to do harm to book but trespass to chattel.
8. Malicious Prosecution

a. Elements: P must prove:

i. D instigated criminal proceeding against P.

ii. Terminated in favor of P.

iii. D had no probable cause to bring proceedings.

iv. D had malice: motivated by some purpose other than bringing an offender to justice.

b. Common these days: winning would allow you to recover for attorney's fees.

9. Defenses to Intentional Torts

a. Consent: if P has consented to an intentional interference with his person or property, D will not be liable for that interference.  Consent may be express or implied.  
Hart v Geysel WA, 1930 [911] 

P died as result of prizefight with D.

( No recovery for injuries sustained during consented albeit illegal fight.

b. Self-defense: person is entitled to use reasonable force to prevent any threatened harmful or offensive bodily contact, and any threatened conferment or imprisonment.
i. Reasonableness required for self-defense:

Courvoisier v. Raymond CO 1896 [914] 

D ejected a bunch of rowdy men with gun, when P emerged, D thought he was one of crowd and shot him; P identified himself as a PO and charged D with recklessness.  D claims self-defense since he believed his life was in danger.

( jury improperly instructed, self-defense does not turn on whether P was in fact assaulting D when D shot him, but whether the circumstances suggest that a reasonable man could have feared for his life and then shot.

c. Protection of Property

i. A person may use reasonable force to protect property, both land and chattel.

ii. Mechanical Devices 

Katko v. Briney IO 1971 [917] 

D use spring gun to injure P, trespassers and thieves who want fruit jars.
(Held for P: use of spring guns prohibited except to prevent felonies of violence and where human life is in danger.

What a owner may not do directly, he cannot do so indirectly with spring gun; law places a higher value upon human safety than upon mere rights in property (esp. if not a dwelling)

iii. Note: 

1. What is prima facie tort with mechanical device?  Did D have purpose or knowledge required for battery?  He did not intend to hit any particular person.  
2. Probably a case for negligence is better.  By setting up device, he  cause an unreasonable risk (if no intent to kill) to someone coming upon the device.  
3. CA civil code 847: owner shall not be responsible for injury or death in commission of following felonies...etc.  So if you are committing a felony, then owner is not responsible for your death.
4. In this case, doesn't seem like spring gun was set up to prevent trespasser, but to injure him.
d. Private necessity: 
i. Rule: any person is privileged to prevent injury to himself or his property, or to the person and property of a third person, by injuring private property, if there is no less-damaging way of preventing harm.
Ploof v. Putnam VT 1908 [922]:
P docked his boat because of storm, D cut sloop; P’s ship destroyed and P injured; D claims protecting private property.
( awarded damages to P, recognizing a privilege, born of necessity; D is liable for damages caused by cutting rope.

ii. What is tort?  
1. Trespass of chattel: harm = harm to boat; servant cut rope.  
2. Battery: Result = people hurt, act = cutting, intent = substantially certain that boat would get wrecked.  

3. Negligence: risk of letting boat go.
4. IIED: extreme and outrageous, probably; serious distress, probably; intent: no purpose, but probably knowledge and/or reckless that such action would cause ED.

5. FI: confined to boat.
iii. Compensation required when actual damage occurs: D is liable to P for expelling P if injury caused as result.
Vincent v. Lake Erie Trans. Co. MN 1910 [923]:
D's ship moored to P's dock, storm developed, impossible to navigate, good judgment not to set sail, ship tossed and damaged dock; P wants damages. 

( for P; D has right to use dock to protect his property, but since actual damage resulted, D is responsible for damages.

1. If ship had been disabled while in dock, then P could not recover; but here, deliberately held ship in a position that caused damages; no negligence but good judgment.

2. Not a case where destruction necessary to save life or property nor unavoidable event beyond the control of D; D preserved ship at the expense of P's dock.
3. Dissent: risk borne by dock, damaged caused by accident, ship could not have left in face of storm.

iv. Notes: 
1. Sugarman: 

a. ship and dock are in interaction, damages should be accorded to the person whose insurance could pay.

2. Moral analysis: 
a. Should be happy to have you break into my cabin in an emergency, I will be compensated by insurance company.

3. Economic analysis (deterrence): 
a. encourage people to help others, build more docks; have hard rule that you will have to pay for the damages.
e. Public Necessity

i. interference allowed when it is necessary or reasonably appears so, to prevent disaster to the community or to a substantial number of people.

1. Ex: P's house intentionally burned to prevent spread of fire; denied recovery on grounds of public necessity.  

f. False Arrest: 
i. Arrest with warrant: Acts done under authority of law are generally privileged.  
1. PO who executes valid arrest warrant is privileged against false imprisonment even if person is later found to be innocent.

2. But, no privilege if PO arrests wrong person, even if reasonably.  

ii. Elements of False Arrest:
1. Confinement
2. Caused by assertion of legal authority.
a. This is so even if I do not in fact have legal authority, as long as P reasonably believes or is in doubt that I have.
3. Actual submission.

iii. Arrest without warrant: 
1. You can arrest without warrant if: 
a. Otherwise, liable for false imprisonment.
	
	Felony


	Misdemeanor

	Police
	Felony has been committed or D reasonably suspects that it has been committed, and D reasonably suspects P.

	P committed breach of peace in presence of D

	Citizen
	Felony has been committed (no right to make mistake), and D reasonably suspects P.

	P committed breach of peace in presence of D.

	Citizen: Storekeeper’s Privilege
	On reasonable belief that P is stealing his property, D may detain P on premises for reasonable time to investigate in reasonable manner.



iv. Hypos:

1. A sitting on lawn with package, police dogs smell package suspiciously, A asked to go to precinct, then went to precinct, turned out to be dirty laundry.  
a. No FI, no assertion of legal authority to which P submits.  Was merely asked to go.
2. A flown in on plane, missing package, PO later found bag and found contraband, commanded A to go over by phone, but turned out to be wrong bag.

a. No FI because no arrest.  One cannot be arrested over the phone, must be in your presence.

3. A riding bike, PO thinks A is someone wanted, orders A to stop, but A keeps going.  A turns out to be wrong person.

a. No FI, because you continued to go even after command, so you were not arrested.

v. Storekeeper’s Privilege
Collyer v. Kress 1936 [handout]

P pilfered articles from counter and put them in his overcoat pockets; intercepted at exit, willing to go with employees to room, but wanted to know why; threatened to call police if he doesn’t comply; escorted to a room in the second floor and confronted with stealing; stuff found, but P insisted that he had paid for them; police called, placed under arrest, taken to city prison; later, jury found him not guilty. 

(Held for D, probable cause a defense in FI cases involving misdemeanors so long as detention is reasonable; except for the threat, P was not physically restrained in anyway.

1. Battery: there was touching of his person and probably would be a stronger case.
2. You tell PO neighbor growing suspicious plants, PO gets warrant for arrest and arrested person; turns out to be corn.  

a. ( PO liable, but not me; I am just giving info, PO should think and be reasonable.
3. Hot day, dept store, sees heavy overcoat customer, calls PO, PO say, hold him till we arrive, when PO arrives, turns out customer has rare blood disease.  
a. Is store liable for false arrest?  Not just giving info, but actually arrested the guy; PO deputized store to make arrest, citizen qua PO.

b. Is this a felony or misdemeanor?  Reasonable or not for PO to tell clerk to hold suspect?
c. If you knowingly give false info, PO makes arrest, then you are liable.

4. You are antique dealer, went to old stores to find stuff, but found vase that you recognize as yours, stolen from you; then takes it away.

a. No problem.  Can do so peacefully, up to store keep to go to court to take it back.
b. Hot pursuit: immediately pursues suspect to regain property, may use reasonable force, but if pursues innocent person, liable for any injuries caused.
Negligence

· Unreasonable Risk

· B<LP

· Standard of Care

· Reasonable Person

· Res Ipsa

1. Negligence generally:
a. Tort of negligence occurs when D’s conduct imposes an unreasonable risk upon another, resulting in an injury to that other.  D’s mental state is irrelevant.

Brown v Kendall MA 1850 [33] 

D and P had dog fight, D wanting to stop fight, accidentally struck P in the eye with a stick

( D had to be shown to be negligent; no intent at all in hitting him; P must show either intent or was at fault in order to recover.

b. Components of cause of action:

i. Negligence: failure to conduct himself according to certain standards.
ii. Duty: legal duty requiring D to conduct himself according to certain standards, so as to avoid unreasonable risks to others.
iii. Cause: must have close causal link between D’s act of negligence and harm suffered by the P.

iv. Harm: cause actual harm to P.
c. Learned Hand Formula: for determining unreasonable risk: 

i. B<LP

ii. Liability exists if Burden < L (injury) x P (probability that harm will occur from D’s conduct).
d. Reasonable person test: would a reasonable person of ordinary prudence in D’s position do as D did?

2. The Standard of Care

a. No negligence: B>PL
Adams v Bullock 1919 [38]:
12 year old boy playing with wire, gets shocked and burned D: runs trolley line, which employs overhead wire system. 

( No negligence.  Burden of insulated wire or let it go underground is greater than PL; D acted lawfully in maintaining its trolley system; no evidence that duty to adopt all reasonable precautions was ignored
b. Negligence: B<PL

US v Carroll Towing Co. 1947 [41]:
P owns Anna, D readjusted lines holding Anna, but broke loose, ship hit a tanker, hole, filled with water, lost all cargo.
PH:  P wants damages, D claims that Anna should have bargee; tr ct reduced damage recovery.
( Yes, affirmed reduction of damages.

1. Burden precaution (bargee present) < than probability of accident X gravity of injury: extra money should be spent for offset possible damages.
2. Bargee left Anna unattended for 21 hours; risk that mooring would come undone and cause harm. P should have borne burden of providing a watchman.

3. The Reasonable Person Test
a. Reasonable person of ordinary prudence.
Bethel v. NYC Transit Authority 998 [47]:
P hurt when wheelchair accessible seat collapsed under him.

PH: jury instructed that for a common carrier, duty to use the highest degree of care that human prudence and foresight can suggest; jury found for P.
( remanded for new trial using different standard. 

1. old standard developed at the advent of the steam railroad age, when accidents were common.
2. court will rely on fundamental concept of negligence: the reasonable person standard.

b. Objective standard: 
i. Would a reasonable person of ordinary prudence in the position of D have conducted himself as a D did?

c. Attributes:

i. Mental attributes generally not considered: 

1. Mental sub-normality not allowed unless severe.

2. Insanity: can’t understand or avoid danger, then absolved of blame.

Vaughan v Menlove: 
stack hay, burned down; D argue that he should not be blamed for being dumb; D was a bit slower than others. 
( D is liable even if stupid; leave too vague of a line if mental slowness taken in account; however, if severe, then perhaps consider it.
ii. Physical characteristics considered as part of the circumstances of the reasonable person because less likely that one can fake it.
1. Blind person.

2. Sudden Disability: epilepsy (Jenner).  
iii. Children
1. Not held to the level of care of adult

2. Must conform to conduct of a “reasonable person of like age, intelligence, and experience under like circumstances.”  
3. BUT for children pursing adult activity: generally held to level of adult standard of care.

iv. Like ability?: woman in driving test kills two kids, stepped on gas rather than break; who is liable? standard of driver or beginning driver?

4. Role of Judge and Jury on Standards of Behavior:
a. Appellate court attempts to establish standards of behavior.

Baltimore Rail. Co. v. Goodman SC 1927 [58]:
G killed by train; could not see train coming; P liable or G negligent?
( G negligent, should have stopped and gotten out to see.
1. Due care generally left to the jury; but when the standard of conduct is clear Court should laid it down once for all.
2. Holmes: jury should be judge of standard of conduct because of practical experience, but after a while, a judge should be better than jury in deciding.
b. Holmes rule too inflexible: jury must decide on a case-by-case basis.

Pokora v Wabash Railway Co SC 1934 [60]:
Pokora struck by train, had no view of train until train was so near that escape was impossible. Ruled for railroad.

1. Goodman is correct there, but here, should leave for jury because facts are different and flexibility needed.
2. Goodman standard is futile here, since by the time he gets back into the car, a train may have arrived.
3. Let jury decide standard of conduct on a case by case basis.

c. Jury should decide

Andrews v. United Airlines CA 1994 

Briefcase felt from overhead compartment and injured P, who claims that injury foreseeable and United did nothing to prevent it; DC dismissed on SJ. 

( P noted 135 reports of objects falling, and United did nothing about it; United said this proves that it is safe, considering millions of passengers; sufficient dispute to survive summary judgment; jury could decide either way.

i. What is B<PL?  Would people be willing to pay for more safety when incidences are low?  

5. Role of Custom on Standard of Care
a. Custom speaks to reasonableness:
i. For most courts, custom is not conclusive proof of negligence or not.

Trimarco v. Klein NY 1982 [67]:
P injured when he fell through glass door in tub; since 1950s, standard was to install shatterproof glass; by date of accident, door did not conform to regulations; D disputes standard.
( reversed for new trial: customary practice helps to show whether actor deviated from expected, reasonable practice; jury should decide whether there was a custom.

b. Industry standards:
i. Works against D, if D did not follow standard, but not conclusive.
T.J. Hooper [70]: a tug and its barges sank because it did not have a radio to learn of a coming storm.  Some tugs had radios and some did not.

( Negligent: Because the cost of a radio is so small compared to the loss, the tug was negligent.  Industry standard not conclusive because entire industry may be lagging and be negligent since cost so low and value great.

6. Statute-defined standard of conduct
a. A legislature may pass statute that defines safety standards.
b. Rule: an unexcused violation of statute is “negligence per se.”

Martin v Herzog NY 1920 [73]:
As P drives around curve, killed by D; D did not keep to center and P did not have lights on.
PH: Jury found D guilty, P blameless.  
( Affirm for new trial: statute established that absence of light is prima facie case of contributory negligence; not up to jury to relax the duty imposed by statute.
c. Rule: Violation may be excused if complying involves greater risk.

Tedla v. Ellman NY 1939 [76]:

Prohibited by statute, P walks head-on traffic because of heavy traffic on other side; hit by D.  D argues P contributory negligence.
( affirmed for P.
1. Failure to observe statute-defined standard of conduct is negligence, but if statute fixes standard, then should leave to jury.   

2. Here, statute cannot intend to prescribe a course of action that is dangerous to the actors.  P doesn’t have to be observe under those circumstances.

d. Analytical Framework for Statues and Standard of Conduct:
i. Absolute liability statute: Is there liability for violation of the statute?  Was the statute violated in the first place?

ii. Was violation excused?: At least in CA, can rebut presumption of negligence if can be shown that person did what would be expected of a reasonable person.

iii. “But For” causation: Did the violation cause the harm?  The accident would have happened even had violation not occurred.
iv. Was the harm the purpose of the statute to prevent?  The hazard out of which the accident ensued must have been the particular hazard or class of hazards intended by legislature to safeguard.  
v. Was the person in the class that the statute was enacted to protect?

vi. Notes: Questions 4 and 5 are generally decided by the courts.; Question 3 is a factual question for the jury. Courts vary on Questions 1 and 2.

vii. Compliance is probably just the floor and a reasonable person should probably do more.  General Rule is that compliance does not establish due care.

7. Proof of Negligence

a. P has burden of proof that the D’s action fell below the standard of reasonable care.  

b. Most evidence is circumstantial.
i. evidence of one fact from which another can be inferred. 

ii. very rare that you have evidence of fact itself (e.g., documents).
Negri v Stop and Shop NY 1985 [85]:
P awarded judgment in slip and fall in D’s store.  Dismissed.

( remanded to consider the facts.
As a matter of law, cannot say that circumstantial evidence was insufficient to permit the jury to make reasonable inference that fall was caused by broken jars.

c. Rule: constructive notice: negligence can only be proved D had notice of condition; thus, defect must be visible and apparent long enough for D to discover and remedy it.
Gordon v. American Museum of Natural History NY 1986 [87]: 
P stepped on wax paper and fell on D’s entrance.  

PH: found for P because D had actual or constructive notice of the dangerous condition presented by the paper on the steps.
( Reversed and complaint dismissed.
1. Constructive notice not proved: did not show that D saw paper or that it was there for a long time. 
2. [Negri: wax paper and broken jar are different; PL lower for museum, B not as high for market; not sure paper came from D whereas baby jar came from supermarket]

d. Business Practice Rule: Randall 2nd Cir. 1998 [89]: P slipped on loose birdseed; could not establish constructive notice, so applies business practice rule, which requires no notice if practice creates a foreseeable risk of harm.

i. ( for D, no evidence on D’s practice of displaying birdseed, so no jury could find that it posed risk.
8. Res Ipsa Loquitur:
a. Thing speaks for itself: mere fact of accident raises an inference of negligence so as to establish a prima facie case.
b. Elements: 

i. No direct evidence of D’s conduct.
ii. Event does not ordinarily occur except through negligence.
iii. Instrument in exclusive control of D.
iv. P committed no contributory negligence.
Byrne v. Boadle 1863 [91]:
P walks past D’s shop when barrel falls on him from a window; P does not recall what happened. 

( for P: he did not know what happened, but likely to be negligence; duty of D to make sure it doesn’t fall out; fact of its falling is prima facie evidence of negligence; no need for witnesses.
McDougald v Perry FL 1998 [94]:

D’s spare tire fell and crash into P’s windshield.  

( reversed ruling for D and remanded.

1. Accident would not, in the ordinary course of events, have occurred but for negligence.
2. In this case, accident would not have occurred but for failure to exercise reasonable care.

c. Other ways accident could have occurred?
Newing v Cheatham CA 1975 [handout]:
P's children sues D's estate; plane crash killed all; P accused D caused death through negligence; judge instructed jury on res ipsa loquitur, jury found for P.
( affirmed for P on res ipsa.

1. seems reasonably clear that accident would not have happened w/o some negligence.
2. instrumentality that caused accident was in exclusive control of D, the pilot.  [but what about mechanical failure? court did not allow P to introduce evidence that accidents can happen as result of mechanical failure] 

3. P not contributory negligence.
d. Spirit of res ipsa: Lack of one D does not bar res ipsa recovery.

Ybarra v Spangard CA 1944 [101]:

P sues doctors for causing pain in right arm and shoulder after appendicitis on theory of res ipsa.

PH: Lower court dismissed case: Ds argue that many doctors performed operation ( no clear instrumentality.

( reversed: Ds have duty to explain.

1. Res ipsa created common sense approach to award damages to those who don’t know how injury came about.  Present case comes within reason and spirit of res ipsa.

2. All doctors may be called upon for explaining inference of negligence.

9. Negligence and Medical Malpractice

a. Similar locality rule: expert must be from similar community to account for differences in standards.
Sheeley v Memorial Hospital RI 1998 [109]: 
P developed problems after birth; sues D doctor.
PH: for P; D appeals, trial court excluded expert testimony.
( reversed: similar locality rule overruled.
1. P objected to D’s expert because he was not in the same field as D: expert is overqualified because he is a specialist and doesn’t know the standard of care of D, a family doctor.
2. “Same or similar locality” rule: expert come from the same community to account for differences in standards between areas.
3. Overruled: standard should be reasonable ( any doctor with expertise should be able to testify to this.
b.  Rule: Expert testimony allowed in res ipsa cases.
Connors v Univ. Assoc. in Obstetrics & Gynecology 2nd Cir. 1993 [117]: 
After surgery, P lost all sensation in left leg; retractor pinched a wrong nerve; P argued that several procedures were not done carefully.

PH: Jury awarded P, on ground that trial erred by refusing res ipsa. 

( affirmed, expert testimony should be allowed. 

1. D contend that if expert testimony needed, then cannot use res ipsa, which relies on common knowledge of what would not normally occur.

2. No way for jurors to know whether result caused by negligence or not because they don’t know enough about the procedures ( trend to allow expert to help jury understand whether something normally occurs or not.
c. Informed consent: doctors must explain risks and alternatives; otherwise, medical negligence.
i. Liability based on negligence. 
ii. Traditional Rule: Informed consent arose originally in surgery cases; w/o consent becomes battery. 
Matthies v. Mastromonaco NJ 1999 [122]:
P falls, breaks her hip, D doctor recommends against surgery, did not tell P of possibility of being confined to nursing home, which is what happened; P said she would not have consented if she knew.
PH: lower court refused to permit informed consent claim; jury found for D; Appeals reversed.
( Yes, informed consent requires doctor to explain alternatives to recommended treatment even if non-surgical course of action.
1. Rationale for basing informed consent action on negligence rather than battery (which is traditional) is that the physician’s failure is better viewed as a breach of a professional responsibility than as a non-consensual touching.  

2. Patient must know of medically reasonable alternatives that doctor does not recommend.

3. Failure to obtain informed consent is a form of medical negligence. 
4. Risk-taking or diminished quality of life is not a decision for physicians.

d. What patients want: Cobbs v Grant: ( medical standard does not govern, test is what patient want, not what doctors want.
e. Prudent patient standard: would a prudent person have consented even if not told of risk?  
i. This objective standard protects doctors to some extent.
ii. What if consented to appendectomy, doctor saw polyps, just removed it; is this battery?  

1. Depends on prudent person.  Probably if polyps are cancerous, risk in removing is low, and pain to re-open, etc.

iii. Whether psychotherapy or medicine for depression? What if no standard with new drug/procedure?  Pass Daubert test: something other than his words to back standard up.
f. Ashcraft: P had surgery, insisted only family's blood used, received blood from general supply, contracted HIV; suing for lack of informed consent.
i. ( won; is this negligence, yes, battery? 

g. Szkoila: 
i. breast reduction case, suing for battery, consented to breast reduction but not mastectomy.
h. Truman v. Thomas: P goes to urologist, suggests to get pap smear, but not told of consequences of not getting it; she got cancer, family sues.

i. ( doctor has responsibility to alert her of dangers; doc told her to get test, but did he go far enough, to tell her that it could lead to cancer.
10.  Legal Malpractice

Togstad 1980 (handout):

P paralyzed after procedure; D attorney said no case; relied on lawyer's advice and did not pursue case.
( affirmed award for P.
1. D failed to perform the minimum: expert testimony: minimum to request hospital records, inform client of two year SOL, etc.
2. D’s negligent act was proximate cause of P's damages, but for D's conduct, P would have been successful in the prosecution of their medical malpractice claim.
Defenses to Negligence

· Contributory Negligence

· Comparative Negligence

· Assumption of Risk

· Express A/R

· Implied A/R

· Primary (D no duty)

· Secondary (D breached duty)

1. Contributory Negligence

a. Definition: If P is 

i. negligent (not taking reasonable care to protect his own safety), and 

ii. whose negligence is the proximate cause of accident, then 

iii. P is completely barred from recovery; shifts loss from defendant to plaintiff.

1. Proximate cause rationale: if P’s negligence contributed to his injuries, it has become the proximate cause of those injuries, and the D’s conduct is no longer the proximate cause.

2. Practical explanation: fear that juries left with free hand would award unduly large rewards; courts afraid of the complexities of a comparative negligence system. 

iv. Burden of pleading and proof on D
v. Standard of Care: P is held to same standard as D, “reasonable person under like circumstances.”

vi. Not a defense in:

1. Intentional tort cases

2. If D’s conduct is willful and wanton or reckless.
b. Rationales: 

i. Fairness: D should not suffer when P was at fault too [BUT P already got hurt, unfair to reduce his recovery].
ii. Deterrence: make people overall more careful; if you know you will not recover at all, extra careful.

c. Exception: Last Clear Chance: 
i. limitation on contributory defense rule.
ii. If, just before accident, the D has an opportunity to prevent the harm, and the P does not, the existence of this opportunity wipes out the effect of the P’s contributory negligence, leaving the D liable if she does not take advantage of that last opportunity.

2. Comparative Negligence

a. Definition: Divide liability between P and D in proportion to their relative degrees of fault; rejects all-or-nothing approach of contributory negligence 

i. Ex: If P=90% fault and D=10% and Damages = $1,000,000, then P gets $100,000.

b. How to Determine Fault: “In determining the percent of fault, the trier of fact shall consider both the nature of the conduct of each party at fault and the extent of the causal relation between the conduct and the damages claimed." (442).
c. "Fault" includes acts or omissions that are in any measure negligence or reckless toward the person or property of the actor or others.

d. Causal relation between P’s fault and D’s negligence needed.

Fritts v. McKinne OK 1996 [452]:
P drunk-driving accident; D performed surgery to save broken facial bones, died as result of abnormality in patient’s artery.
PH: jury instructed on comparative negligence; returned verdict for D. 

( reversed and remanded for new trial
1. P’s negligence in the accident is unrelated to surgery; no causal relation between P’s fault and D’s conduct.

e. Rule: Avoidable consequences and P’s mitigation
i. Rule: Even if accident was entirely the fault of D, the P’s recovery may be reduced by failure to exercise due care to mitigate the harm done.

1. Tough cases: refusal for treatment upon religious beliefs; seat belts (D causes accident, but P did not wear belt).

2. Ex: actual damage $200,000 of car accident w/o seat belt; if with seat belt, then only $20,000; D has to show how much damages were due to not buckling; P would show that it would have happened anyway;  some states have limits on reduction in P's recovery.
ii. Steps: 
1. was there negligence?

2. who gets what in two scenarios, with and w/o fault?

3. apportion fault.
f. 50% versus Pure Negligence System
i. Li v. Yellow Cab CA 1975: 

ii. “50%” negligence system: P is allowed partial recovery only if his negligence is either less than or no greater than the D’s.

iii. “Pure” system: P is allowed to recover (at a reduced level) even if his fault is greater than the D’s.

3. Assumption of Risk

a. Definition: P has voluntarily consented to take her chances that that harm will occur.  Where such an assumption of risk is shown, the P is, under traditional common law principles, completely barred from recovery.

b. Express agreements in AR: if there is no public policy against it, P cannot recover after signing express agreement assuming risk.
Dalury v. SKI VT 1995 [461]:
P badly hurt in D’s ski resort after colliding with metal pole; purchased season pass and signed release, accepting that skiing is a dangerous sport and to assume risks of injury.

PH: SJ for D.
( for P, reversed and remanded

1. Exculpatory agreements may be void for violation of public policy.

2. Upheld if: 1) freely and fairly made, 2) between parties who are in an equal bargaining position, 3) there is no social interest with which it interferes.

3. Invalid if it exhibits some or all of the following characteristics: business of type generally thought suitable for public regulation; party seeking exculpation is performing service of importance to the public…and others

4. But best way is to consider totality of the circumstances.

5. D argue that skiing is not an essential public service and that it is private land, not a necessity of life, 

6. But thousands of people buy tickets and it is open to the public; owners have the expertise, opportunity to foresee and control risks of harm.
7. If broad waivers of their liability were obtained, then less incentive to manage risk.
i. Factors in determining Public Policy

1. Bargaining power: if D has much greater power, then it militates against public policy to have him thrust paper to P to waive liability.

2. Public service: if common carrier, public utility, etc., then D is responsible for providing careful service to public

3. Private merchants: more likely that express agreements upheld.

4. Notice: can’t use fine print so that P could not see.

4. Implied Assumption of Risk: 
a. Definition: even if the P never makes an actual agreement with the D whereby risk is assumed by the former, she may be held to have assumed certain risks by her conduct.

b. Elements:

i. P knew of the risk in question and 

1. risk must be actually known to P, not ought to have known [may be proved by circumstantial evidence].

ii. P voluntarily consented to bear that risk herself.

c. Merges with Contributory Negligence: 
i. many times, P’s AR constitute contributory negligence.

ii. BUT: If P’s decision to undertake a particular risk is a reasonable one, in light of all the circumstances, AR is not contributory negligence.

1. Ex: P has very little choice but to encounter the risk.
d. Basic Doctrine:
Murphy v. Steeplechase Amusement Co NY 1929 [469]:
P injured in ride where falling is part of fun; argued that ride was dangerous and not adequately safe.
( reversed for D.
1. P voluntarily took ride: accepted dangers that inhere in it so far as they are obvious and necessary.
2. Would be different case if accidents happen very often and thus too dangerous to be continued without change.
3. Here, P took the risk; no prima facie case of negligence; number of injury very low.
e. Factors in A/R Defense.

Davenport v. Cotton Hope Plantation SC 1998 [476]

P fell down stairs, earlier had alerted management that floodlights not working, but P continued to use those stairs even though not fixed.

PH: Lower court found for D, that P assumed risk and was more negligent than D; Appeals reversed 

( remanded for trial to determine fault.

Four elements to establish defense of assumption of risk

1. P have knowledge of facts constituting a dangerous condition

2. P know condition is dangerous

3. P appreciate the nature and extent of danger

4. P must voluntarily expose himself to the danger.

5. P is not barred from recovery unless fault greater than D's negligence; express and implied assumption of fault remains unaffected by this system.

5. Primary and Secondary Implied A/R:
a. Implied A/R often divided into primary and secondary.
i. Many courts have either curtailed or even abolished some kinds of assumption of risk, especially in implied assumption of risk.
b. Primary Implied A/R: 
i. D is never under any duty to the P.

1. Ex: P hit by foul ball in ballpark:
a. D has no liability because P assumed risk OR

b. D under no duty to protect him from the risk.
ii. Implied A/R survives even after comparative negligence; can be a bar to recovery.

c. Secondary Implied A/R:
i. D has breached a duty of care, but P’s assumption of risk causes this duty to dissipate.
1. Ex: Injured P asks for ride to D’s car, knowing that his car has defective brakes.
ii. Relation to contributory negligence: If implied A/R is unreasonable, then frequently courts just apply contributory negligence.
iii. Comparative negligence jurisdiction: If implied A/R is reasonable, then generally will not allow D to raise it as a defense.  In comparative negligence jurisdiction, secondary implied A/R generally subsumed under it.
d. Distinguishing: in states with comparative negligence statute, will need to distinguish primary from secondary.
i. Primary A/R generally survives as separate doctrine.
ii. Secondary A/R does not.
iii. Sporting Event Cases:

1. Inherent risks/danger: most courts hold that participants assume inherent risks in sporting events, including the ordinary carelessness of other participants.  This assumption is primary, so a complete defense for D (complete bar to recovery) under comparative negligence.
2. Intentional or reckless harm: If D’s (participant) intentionally or recklessly causes injury, then P’s implied A/R may be a partial defense for D.  
a. Not a defense for D in a comparative negligence jurisdiction; would just use fault system.
b. P will at most have a comparative negligence reduction (or no reduction at all).
3. Example: P gets hurt by D in touch football game.
a. If D was negligent, then P is barred from recovery because of primary A/R and some danger to be assumed to be inherent in a football game.
b. If D was intentionally causing harm or was reckless, then P can recover but it would be reduced under a comparative fault system by the amount of P’s fault (here, for not anticipating D’s conduct).  
Knight v Jewett CA 1992 [handout]: 
touch football game between P and D; D injured P on play, had to amputate finger.
( SJ for D, his conduct did not breach any legal duty of care owed to P; this is a primary implied A/R case.
1. Primary A/R = D no duty to protect P from particular risk.  P gets nothing.
2. Secondary A/R = D owes duty of care to P, but P knowingly participated, assumed risk.  Issue is merged into fault system to look into P's and D’s conduct.
3. Improper to hold sports participant liable for co-participant for ordinary careless conduct.
4. Rule: D is liable only when intentionally injures another player or engages in reckless conduct that is totally outside the range of the ordinary activity involved in the sport.
5. No legal duty for D to eliminate risk inherent in the sport, but he cannot increase the risk.
6. In this case, D did not intend to hurt P and did not behave recklessly; thus, D never breached any duty to P, meaning it is primary A/R case ( it is a defense even in a comparative negligence system.

e. CA Law in Knight v. Jewett Analysis:

i. General Mode of Analysis: 

1. Did D breach a duty to P?  Meaning one of the following: 

a. D and P were co-participants in an active sport; D intentionally or recklessly injured P.
b. D was a recreational purveyor (e.g., ski resort) and D negligently increased the risk to participant P above those inherent in the sport.

c. Whether participant or not, D increased the risk to P above those inherent in sport.

2. Existence and breach of duty are for court, not jury—unless court holds that reasonable jury could find such breach.

3. If no breach of duty ( primary A/R: no prima facie case and D gets summary judgment.

4. If jury could find such breach of duty ( secondary A/R.  Focus on P’s conduct, compared to D’s conduct under comparative fault scheme.
ii. Risk inherent in sport:

1. Could be used to cut either way by courts: to impose liability on co-participants for increasing risks above inherent ones even though D not reckless; OR 
2. to rule for D on ground that risk was inherent, even though D could be found negligent.
iii. Notes: 

1. D throws disc, hits Ps waiting in line

a. ( rule for P, not an inherent risk to be hit by discrimination waiting in line: D increased risk above what is inherent in sport.
2. Freeman v Hale [474]: P skier in collision with a drunken skier.

3. Baseball spectator [475]: hit with foul ball.
a. ( for D: no duty to screen more seats than already screened

b. What if there is hole in screen, and I chose to stay in that seat even though there are other seats.
4. Kahn: P teenage girl, veteran swimmer, afraid to dive, practice dive, broke her neck, D instructor increased risk by telling her to dive; 
a. ( for D: diving is inherent in swimming, don't want to discourage coaches from pushing students to excellence.

5. Tennis case: as P was walking off, D serves and hits him in eye.

a. ( rule for P: not an inherent risk to be hit in eye after quitting.

6. P is skier stopped on slope to get ice off skis, D removes snowboard due to fatigue, did not have strap on, so board slid down slope, hitting P in back

a. ( depends on whether it was reasonable to have strap on or not, whether that increased the risk or not.
b. Sometimes difficult to determine what is inherent in sports.  

7. Releases are no good in VT.

8. CA law: 8 year old kid fell off and signed waiver

a. ( ct found it may be no good.

9. CA civil code: refused to follow for recreational sports cases. 

Assumption of Risk Matrix

	No Defense for D
	Partial Defense for D
Secondary AR


	Full Defense for D

	D is negligent or reckless (breaches duty) AND
	D is negligent and breaches duty, but P’s conduct may provide a partial defense for D
	Express AR by P
( BUT may be void if against public policy



	P is not guilty of comparative fault AND

P not guilty of any AR that may be included in comparative fault:


	If D breaches duty (by intentional or reckless harm) and P engages in an unusually risky sport, then apply comparative negligence.
	Primary AR defense for D
1. no negligence, no duty OR
2. negligence, but duty only to not be reckless OR
3. Risk is inherent in sport.


	[elements that establish P did not AR] 

P doesn’t know full, specific risk OR

P’s choice to encounter the risk was not voluntary (coerced).

	
	


f. Firefighter rule: no recovery from negligence that arose as part of duty.
Roberts v Vaughn MI 1998 [484]:

P volunteer firefighter injured he tried to save D from car wreck, D kicked P, causing permanent injuries. 

PH: granted SJ for Ds, Appeals affirmed. 

( reversed: rule should not be extended to volunteers too.
Firefighter’s rule: bars firefighters or PO’s recovery for injuries sustained as a result of the negligence that gave rise to their emergency duties.
Rationale: taxpayers employ firefighter and PO to deal with future damages that may result from taxpayers’ own negligence; to allow actions by them would be double penalties.
Recovery allowed for injuries caused by 3rd parties not connected to the situation the led firefighter there.
Distinguish between professional and volunteer: former paid for risks, latter not. No such work benefits for volunteers.

6. Preemption
Geier v. American Honda Motor Co. SC 2000 [489]:
P crashed in Honda; car not equipped with airbags or other passive restraint devices; P claims that D designed car negligently. 

PH: DC dismissed suit, Act gave D choice to install airbags; Appeals affirmed, Act pre-empted state tort law.
1. Act’s pre-emption pre-empt this lawsuit?  No. There is a saving clause, which states that compliance with standard does not exempt from liability under common law.

2. Do ordinary pre-emption principles apply?  Yes.  Saving clause, sure, but it does not resolve conflicts between state-law tort and federal regulations.  If conflict, then latter wins.

3. Does lawsuit actually conflict with act?  Yes. Provides manufacturers with a range of choices, to be introduced over time.  Court looked to legislative history for this.

a. Notes: Chevron doctrine: weight should be given to view of the agency if held before agency.
b. Dissent: a case about federalism: federal government should not pre-empt state tort laws; states rights.
c. ERISA pre-emption: when and whether maintenance organizations can be sued for physical harm or death resulting from decisions wrongly denying medical treatment for insured.
Causation

1. Causation Generally:

a. Must prove two types of causation:

i. Cause in fact: D’s conduct was cause in fact of injury; usually means “but for” D’s negligent act, the injury would not have occurred. 
1. “But for” test: had the D not so conducted herself, P’s injuries would not have resulted.

ii. Proximate cause (legal cause): injury is closely related to D’s conduct that liability should attach.
2. Causation in Fact

a. Reasonable certainty that D caused harm.

Stubbs v City of Rochester NY 1919 [342]:
D’s supply of water contaminated, P contracted typhoid fever. 

I: did P produce enough evidence to show that his sickness stemmed from drinking contaminated water? 

( reversed for a new trial

1. Several different ways of contracting disease: drinking polluted water, raw fruits where human excrement used for soil, shell fish, etc.

2. In 1910, 223 cases of fever.  In 1909, 173 cases.  How do we know that P was one of the extra ones?  P worked in neighborhood affected by bad water; expert opinion that outbreak of typhoid fever due to polluted water; home does not have contaminated water, and many people got sick from drinking bad water—plenty of evidence to draw conclusion

3. D argues that P must eliminate all other sources to prevail, but court thinks this is too much, since there is a reasonable certainty that P got it from contaminated water.

b. Substantial factor that D caused injury: 
Zuchowicz v US 2nd Cir 1998 [349]: 

D prescribed wrong dose to P, later diagnosed with fatal disease and needs heart/lung transplant; P got pregnant, became ineligible for it, died one month after giving birth.
( affirmed damages for P.
1. Rare disease plus high dose = no previous data to suggest connection.

2. Expert testimony said yes, drug caused it.
3. D wants expert evidence thrown out under Daubert (“both rests on a reliable foundation and is relevant to the task at hand”) ( here, admitting evidence was not ‘manifestly erroneous.’

4. P needs to show substantial factor in causing injury.
5. “But for”: drug was a but for cause of illness and death and that overdoes was also a but for cause.
6. Rule is that if there is a strong causal link (i.e., negligent act increased the chances of something going wrong), then it becomes D’s job to prove otherwise.

c. Notes: 

i. Establishing causation through reliance on expert testimony

ii. Daubert four factor test: 1) tested according to scientific method, 2) subjected to peer review or publication, 3) known or potential rate of error, 4) whether theory is generally accepted.
d. Rule: Lost Chance Claim
i. Lost opportunity of a better result: D’s negligence obliterated whatever chance of P’s recovery.  So suing for lost chance of recovery (not certain recovery itself).
Alberts v Schultz NM 1999 [359]:
P’s right leg amputated below knee; D thought it was gangrene but did not order arteriogram; after 14 days, P went to another doc for secondary opinion, immediately got arteriogram but too late.
PH: granted SJ for Ds for failure to establish a causal connection between alleged negligence and the amputation.
( no negligence, causation not proven.

1. P had expert testimony showing that D should have performed motor and sensory exams.  But no way to know that exams would have increased chances of saving limb because don’t know if arteries would be suitable for surgery.
2. “Lost chance” claim: negligent denial of most effective therapy has obliterated whatever chance patient has for recovery.  Elements: duty, breach, loss or damage, causation.

3. P would not charge ordinary negligence because of pre-existing condition, cannot prove that Ds caused amputation of leg.

4. Lost chance failed because cannot prove Ds proximately caused P to lose leg.

ii. Notes: A question of numbers?  What if 37% survival reduced to 32%?  

iii. Only difference between this and ordinary tort is nature of damages; same elements.

iv. If only 40% chance of survival, then D’s actions to reduce chance may well have not caused eventual death because P may not have survived no matter what D did.

v. CA law: need more than 50% chance of improvement to recover.
3. Joint and Several Liability

a. Traditional Doctrine: 

i. If more than one person is a proximate cause of P’s harm, and the harm is indivisible, each D is liable for the entire harm.

ii. Process: P might sue them either together or separately and recover the full extent of the damages against either one; collect from whoever can pay; total recovered cannot be more than her overall damages.

iii. Example: two cars collide and one of them hit pedestrian; evidence shows that if either driver had been more careful, accident would have been averted; traditionally, P could sue together or separately and recover the full extent of the damages against either one.
Summers v Tice CA 1948 [374]: 

D1 and D2 hunting, struck P in eye and lip.
PH: don't know who did it, court ruled that both Ds liable
( affirmed, each D liable for whole damages whether they are deemed to be acting in concert or independently
courts limit this type of case to two Ds only; each is liable, if held otherwise, then would exonerate both from liability.

b. Recent changes to basic doctrine:
i. Contribution: have Ds obtain contributions from each other in proportion to their fault.

1. Example: If D1 is 75% negligent and D2 25%, P could obtain full share from D2 but D1 would pay 75% of total damages to D2.
2. What if city is 1% negligent, driver who didn't see stop sign is 99%, under American Motorcycle, city could be made to pay 100%, then city would go after driver.

ii. Solvent Ds: if Ds are solvent, then no problem; but if one is insolvent, then unfairness may occur.  For example, D who is 25% may have to pocket all expenses if other D is insolvent.

iii. California law: Prop. 51 ( joint and several liability exists only for economic harm, not non-economic harm.

iv. Indemnity: Courts can shift the entire financial responsibility from one D to another (even if both liable).

c. Notes:
i. A and B required: City allows stop sign to be obscured by bushes, P sues city and driver who hit him, who did not see stop sign.  In this case, you need both of them, without either one, wouldn't have happened.  Straw that broke the camel's back—each straw was necessary.

ii. Problem with “but for”: A and B shoot D in head and heart: neither is the “but for” cause of his death, if just use “but for” cause, then both would be let go; use substantial factor test.

iii. Ortega v. K-Mart CA: slip and fell in store, can't tell how long it had been there; had expert say that K-mart doesn’t have good cleaning system; 
1. ( for P, established inference that condition existed long enough;  [but still could have been there for only a short time, right?]

iv. Salzer CA: delivery woman attacked by three men in a dangerous apt complex; place has deficient security;
1. ( ruled for D; men could have lived there.
d. Market Share Theory: 
i. If P could not prove which of three or more persons caused her injury, but can show that all were negligent or produced a defective product, the court may cast upon each D the burden of proving that he did not cause the injury.

1. Likely to occur in products liability case, where P remembers type of product but not brand.

ii. Rule: If D could not prove his innocence, then may have to pay damages according to D’s sales of product in relation to market share of that type of product.
iii. National Market Share Rule: 

Hymowitz v Eli Lilly & Co NY 1989 [378]: 

300 manufacturers made DES, taken off market after problems discovered.  P cannot identify specific brand. 
( Court adopted national market share theory for apportioning liability: 

1. Possible problem: a D may be asked to pay damages to a P whose injury occurred in a state where D does not sell its product.  
2. Schroeder's theory of risk: what if only 80% of market represented, P goes home with 80% or increase Ds’ shares to make up to 100% of P’s damages?
4. Proximate Cause

a. General Rule: 
i. Basically boils down to whether the harm was “reasonably foreseeable.”  
1. if harm was a foreseeable result of the conduct and
2. if harm was not brought about by an extraordinary or unforeseeable sequence of events.

ii. Policy restrictions to prevent liability for unforeseeable results of one’s actions.
iii. Two General approaches
1. Risk approach: Did D’s negligence increase risk of harm? [Wagon Mound]

2. Direct and Immediate. [Polemis]

b. The Eggshell Plaintiff Rule: No foreseeability required
i. Rule: once P establishes that the D caused some injury to P, the rule imposes liability for the full extent of those injuries, not merely those that were foreseeable to the D.

Benn v. Thomas IO 1994 [399]: 
P died after D rear-ended the van; Doc testified that P had long history of disease and that accident did not cause his death.

( liable.

c. Direct Causation Rule: Polemis 1921 [404]:
i. D workers moving chemical from one ship to another, dropped a wooden board into hole, fire broke and ship was destroyed.
1. ( D liable: even though fire could not have been foreseeable from falling of board, liability imposed because damage was a direct result of negligent act.

ii. Versus Risk Approach: This is a competing approach to the risk approach: no need for increase in risk to be proximate cause; so long as it happened directly and immediately, then it is proximate cause.

d. Foreseeability Rule Generally: Wagon Mound Privy Council 1961 [405]

i. D’s ship spilled oil into a bay; oil set afire, burned whole dock.
1. ( D not liable: it was not reasonably foreseeable that oil could set afire on water; manager thought it was safe to proceed with welding and burning.

2. Does not seem just to hold D’s trivial negligence liable even if the consequences are grave; offends morality and justice.
ii. Significance: rejects Polemis approach and allow reasonable foreseeability to determine proximate cause and liability.
iii. Modification: Wagon mound II [409]: found that there was some small risk of catching fire, even if highly unlikely; so D is liable.

iv. Note: But in US, most states follow Polemis approach.
e. Other cases on proximate cause:

i. Berry v Sugar [411]: trolley not supposed to go over 20 mph, went pass limit, tree fell on passenger just as it was passing by.
1. ( no proximate cause, negligence is speeding

a. “but for” cause established: if had not been speeding, tree wouldn't have fallen over at time.  
b. no proximate cause because risk of tree falling was not increased by D’s conduct (speeding).

ii. Harpster: P agreed to feed D's dog in D's absence; but hole in D’s fence, P went to chase dog, slipped and fell.
1. ( D not liable: no proximate cause because in icy conditions, risk is there already.  D’s negligence in having a hole in fence did not increase risk of falling.

2. BUT: if P were running after dog, then probably D is liable because risk is increased as a result of running.

iii. Ventricelli [411]: P rented car with broken trunk lid, parked in a parking space, got out to fix it, got hit by a car.

1. ( D lessor not liable

a. negligence found: broken lid.
b. cause in fact found: “but for” broken lid, would not have been there trying to fix it.
c. Proximate cause: no, no increased risk in a parking space; not foreseeable for P to get hit in a parked area.

d. BUT if P were parked in highway, then probably liable because of increased risk.
iv. Pridham [404]: P injured by D; on ambulance, P hit by lighting and died.  D liable for extra harm, i.e., death.
1. ( no: no proximate cause: lighting not foreseeable, 
2. P hit by another driver on way to hospital?  Still no proximate cause because D's action did not increase P’s risk of getting hit by another driver.
3. Ambulance driver had heart attack due to was speeding?  Yes, according to this court: even if medical services rendered negligently, D is still liable. [but driver’s heart attack is not expected!]  

4. Driver shoots P?  This would break chain of causation.
v. Anaya [404]: P injured, lifted away by helicopter, crashed and died.

1. ( court relied on cases in which liability imposed on original tortfeasor.

vi. Wagner: D negligently broke P’s leg, then while P recovering, got into accident through no fault of his own and leg was re-broken.
1. ( D is liable because of increased risk subjected him to using crutches.
2. What if fire ten years later?  Probably no proximate cause: shocks conscience and too far in future.
f. Unexpected Manner Rule: Superseding negligence relieves liability

i. McLaughlin v. Mine Safety Appliances NY 1962 [412]: P removed unconscious  from lake; fire dept gave him heating blocks marketed by D; fireman did not tell nurse to insulate before use, so P suffered burns.
1. D made misleading label, but fireman was trained in how to use blocks, but did not tell the nurse.
ii. Rule: if negligence of original vendee so gross that it supersedes that of D, D is insulated from liability.

1. But in RS 449 [416]: if likely that 3rd actor would intervene in this way—whether innocent, negligent, or tortious (here, the firefighter’s not telling)—then D is still liable. 

g. Unexpected Victim Rule: Unforeseeable plaintiff relieves liability

i. Palsgraf v. Long Island Rail. Co. NY 1928 [419]: P standing on D's railroad.  Two men raced to catch departing train, D’s employees tried to help one man get on board, dislodged a package, which (fireworks) exploded, some scales hit P, standing on other end of platform.

1. ( no liability for D, whose conduct did not involve any foreseeable risk of injury to P, who was standing far away.

2. Conduct of guard who pushed man was a wrong in relation to him, but not in relation to P.

3. No way of knowing of danger of package; not a natural or probable injury.

4. No unreasonable risk of harm to P; proof of negligence in the air will not do.

ii. Dissent:

1. D bears burden of due care; how far removed is hard to decide; but D should be held liable for all harm caused and any unreasonable increase in risk. [like Polemis]
2. Recognizes that chain of causation must be stopped somewhere, but proposes convenience, public policy, a matter of practical politics.

3. Factors to consider include whether there was a remoteness in time and space, natural and continuous sequence.
4. Explosion was indirect cause of P's injury; D knocked over package; so it is a proximate cause of P's injury.

iii. Notes: 

1. Cardozo opinion: downplay carrier-passenger relations; no hint of magnitude of explosion; makes collapse of scales freaky.

2. B<PL analysis:  If risk of causing package to fall and burden is helping man, then it seems that risk is so small that B is greater than PL ( no negligence.

3. A Case of Duty: Cardozo phrased issue in terms of duty (therefore, no need to talk about cause), but most courts would talk about proximate cause rather than duty.
h. Foreseeable types of damage: 
i. Kinsman's case [431]: river frozen, two ice jams moving downstream, K's ship torn loose at dock owned by C, ship crashed into another ship and both careened down the river toward lift bridge; city's negligence led to bridge not lifted, crashed into it, destroyed property, caused a dam, which caused water to back up destroying more property

1. ( K, C, and city liable, harm of ship crashing down river is foreseeable, but court also held that damage from flooding is also a foreseeable harm.

i. Hypos:  

i. Swamp cooler: D tried to install cooler, P tried to help him, got cut in hand.

1. ( D is liable.

ii. Negligence led to no increase in risk: Zelig v. LA County: child custody hearing, man shoots woman dead.  P woman's estate sues D county for not having a metal detector at courthouse.
1. ( for D: lack of metal detector did not increase risk because she could have been shot elsewhere; no duty to have metal detectors; a question of allocation of police resources.
2. P in Hand formula was as great outside courthouse; what if there is custom in all courthouses to have it; then that may overcome no negligence argument; then still have to deal with duty argument?

iii. Unforeseeable manner: 
1. Rat in flames: room with open fire, a rat gets soaked with kerosene, runs to fires, causes explosion; unforeseeable manner, but risk was there that fire and kerosene would come together. 
a. ( for P; unforeseeable manner which harm came about tends to favor P.
2. Vomit and Fall: P and friend went to restaurant, ate food, got sick, vomit, P went in to see friend, slips on vomit; unforeseeable slip and fall.
a. ( for D restaurant;  having bad food is not unforeseeable, but slip and fall on vomit is odd.
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Duty: NIED and physical Harms
1. Duty Generally:

a. One requirement of a negligence cause of action.  In most cases, duty is just what an ordinary, reasonable person would do in that situation, so we do not have to focus on duty, just on D’s conduct.

b. In some special cases, however, duty of care required may be less or more.
c. If owed no duty, then no recovery.
2. The Duty Requirement: Emotional Harm

a. Introductory comment:
i. NIED is a huge mess, included in many cases.  
ii. Courts want to limit NIED for fear of fraud.  Floodgates argument.  
iii. Lawson said civilized life would not be possible if there is such a tort, ED is inherently limitless, individual idiosyncrasies on either end.
iv. ED could be analyzed in terms of duty: does D ever have a duty to guard against the imposition of ED, even where that suffering is not the result of a physical impact? 

b. Definition: immediate harm caused by D consists solely of emotional distress, only impact is mental, though that mental impact may be followed by physical consequences, such as a heart attack.
i. Distinguish: ordinary negligence case, where D immediately causes physical harm, and is accompanied or followed by mental distress.
ii. Distinguish: IIED: need D’s negligence or recklessness and extreme or outrageous conduct.  
c. Two principal scenarios support recovery for NIED in CA:
i. Bystander: 
1. Thing: 
a. Closely related to victims

b. P present at scene

c. P suffers serious emotional distress.

ii. Direct Victim: 
d. Impact Rule [Old Rule]: Recovery is not allowed where there is no physical impact and no physical symptoms of emotional distress.  Rationale: a good way to limit fraudulent cases.
i. No liability for negligence resulting in ED alone [RS 436A]: If the actor's conduct is negligent as creating an unreasonable risk of causing either bodily harm or emotional disturbance to another, and it results in such emotional disturbance alone, without bodily harm or other compensable damage, the actor is not liable for such emotional disturbance.
e. Impact Rule Rejected: A few states, including CA, have rejected impact rule: no physical symptoms of ED needed if emotional distress is expected and normal.

Falzone v Busch NJ 1965 [261]: 
D struck P, standing in a field adjacent to roadway; got really close to P’s wife, became ill and received medical care.
· rejects NJ law that no physical impact means no recovery. 

i. New Rule: P can recover, 
1. Zone of Danger: where D’s negligence causes fright from a reasonable fear of immediate personal injury, 
2. Injury: which fright is adequately demonstrated to have resulted in substantial injury or sickness,
3. Result: injured person may recover if such injury would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright.
f. Supreme Court Cases on ED from Asbestos Exposure:
i. Three SC cases dealing with FELA, an act that allows railroad employees to sue for injury in federal courts.

ii. Zone of Danger Rule: Gottschall [271]: employee witnessed death of employee from job; sued for ED.
1. ( no recovery, unless he was in zone of danger himself; must be placed in immediate risk of physical harm by that conduct (e.g., airplane crash nearby).
iii. Fear of Disease not sufficient: MetroNorth [270]: fear of cancer from asbestos.

1. ( no recovery: applies zone of danger test, contact with asbestos not a physical impact or be in zone of danger.
iv. Ayers: people with asbestosis want to recover for fear of cancer;  this is IIED case, not NIED; have current injury seeking to recover for that. 
1. ( yes, they can recover, routinely can recover under rubric of pain and suffering.
v. Zone of Danger:

1. Wooden [267]: held P could recover when D negligently drive car and nearly hit her BUT

2. Lawson [267]: watch plane crash near them, held no recovery.

g. Zone of Danger Test: Metro-North v Buckley SC 1997 [270]: Can railroad worker negligently exposed to asbestos but without symptoms of any disease recover under FELA for negligently inflicted emotional distress? 
i. ( NO unless and until symptoms arise

1. Question for court is whether contact with asbestos constituted “physical impact”: physical impact does not mean contact with substance that may cause harm in future.

2. P fails zone of danger test: where P sustains a physical impact as a result of a D’s negligent conduct, or who are placed in immediate risk of physical harm by that conduct.

3. Public policy concerns: to separate valid from invalid ED claims, difficult as it is.  Many people exposed to carcinogens all the time and many people develop cancer: a legal nightmare, unlimited and unpredictable liability. 

4. [should have sent client to shrink, lack of evidence of ED determined case]
h. Fear of Cancer from Toxic Waste: Potter v. Firestone CA 1993 [276]: concentrate on CA law, D's dumping of toxic waste exposed P to carcinogens over a prolonged period; none suffered from current conditions, but claim that they fear getting cancer
i. PH: 800K for NIED, medical monitor for life 143K, psychiatric illness; general disruption of their lives, 108K; punitive, 2.6mil; notice that it is fear of cancer, not increased risk of cancer (that is lost chance)

ii. Rule: in the absence of physical injury, then damages for fear of cancer may be recovered only when 
1. negligent action of D exposes P to toxic substances that threatens cancer; and 
2. P’s fear stems from a knowledge, corroborated by scientific evidence, that it is more likely than not that P will develop cancer in future due to toxic substances.
iii. Notes: also a case of IIED, D acted in extreme and outrageous manner; in CA had to be directed at someone in particular.
iv. SC of CA knocked out many of the awards; a mess left by Potter; but only applies to toxic waste.  
i. Family members have special vulnerability: 
i. Gammon v Osteopathic Hospital of Maine, Inc. ME 1987 [278]: P’s father died in D’s hospital; D funeral home to make arrangements, sent bag with a leg in it.  P began having nightmares; relationship with wife deteriorated.

1. ( P established a claim for NIED.
2. Old rule requires showing of physical impact, but in this case, courts have concluded that family of recent decedents have exceptional vulnerability.
3. High probability of ED would allay fears of fraudulent claims
j. Liability only if duty based on relationship established: 
i. Bryan R 1999 [281]: “only where a particular duty based upon the unique relationship of the parties has been established may a defendant be held responsible, absent some other wrongdoing, for harming the emotional well-being of another.”
1. so no duty no harm.

k. Bystander Recovery under Dillon Test: 
i. Portee v. Jaffe NJ 1980 [282]: P’s son trapped in elevator, dragged.  Police tried to save him, but died while still trapped.  P became severely depressed and self-destructive; tried to kill herself.  P sued D, owner of apartment complex.
1. ( for P’s ED claim.
2. Three Factors [Dillon 1968 CA (284)] to determine whether emotional injury is compensable: 
a. whether P was near accident or far away
b. whether shock from event was observed directly or learned about from others
c. whether P and victim were closely related.

3. So to establish NIED, you need two more factors: 1) actual ED from accident, and 2) D’s negligence in causing death.

l. CA Law on Bystander ED: 
i. Ochoa [Cal 1985, p287]: mother watches child get sicker and sicker in juvenile hall when medical staff did not respond to the emergency, died after she left for night.  
1. ( there is a sufficient cause of action for NIED; observance of D's negligent conduct sufficient.

2. But no accident involved!  Represents high water mark of recovery under Dillon standard.  CA Court changed hands, liberals out, conservatives in, to stop slippage of Dillon.  
ii. Thing [Cal 1989, p287]: mother who was nearby, neither heard nor saw accident injuring her child, but was told about it, rushed to scene to find child’s bloody and unconscious body.
1. ( no recovery for P: viewing of the consequences of the accident is insufficient.  Dillon factors are requirements:
a. P must be closely related to V

b. P must be present at scene of accident and be aware that event causing injury to V
c. P suffered ED as result.

2. Thing still governs with respect to bystander cases
m. No duty, no recovery: 
i. Johnson v. Jamaica Hospital NY 1984 [291]: P’s daughter born in D hospital; mother discharged but daughter kept for more evaluations, later abducted because hospital received bomb threats; recovered baby 4.5 months later. 
1. PH: P sues for ED
2. ( complaint dismissed.

3. P may not recover for ED as result of direct injury inflicted on daughter by D’s breach of its duty of care to her.
a. P not within the zone of danger
b. P no contemporaneous observation of serious physical injury or death caused by D’s negligence.

4. D did not owe direct duty to parents of child.  Injury to child not actionable by parents.
5. Policy reason: to permit recovery would open up liability every time a young, elderly, or incapacitated person receives negligent care.
ii. Dissent: even if risk of flood of litigation, still must remedy wrongs; unlikely that something like this will happen; limits already placed because of requirement of verifiable ED suffered by immediate family member.
iii. Others:
1. most state recognize loss of consortium claims for both spouses.
2. cases extended to other family members: loss of companionship of child, children to bring claim for loss of their mother.
n. Direct Victim Approach: 
i. Molien 27 cal 816: wife diagnosed with syphilis, husband tested negative, turns out that she doesn't have it either, husband sued for distress; claimed that she become jealous of him and broke up marriage.
1. ( yes, he can recover as direct victim, not a bystander case; no Dillon standard because no accident, so Dillon doesn't apply anyway.
2. Molien starts direct victim track: did not suffer ED as bystander, but a direct victim.
3. Death to fetus; mother is not bystander, but probably a direct victim? [294].
ii. Huggins CA 1993 [295]: kid has ear infection, pharmacy fills wrong dosage, called a day later to say made a mistake; kid has cause of action because of injury, but parents? 
1. ( no cause of action for parents.
2. no bystander rule because no accident or witness of accident (parents thought everything was OK).
3. Direct victim case?  No, parents have no pre-existing relationship to pharmacy, not patients.  So D has not duty to parents.
3. The Duty Requirement: Physical Injuries

a. Obligation to Others: Affirmative duty to act.
b. No general duty to act unless special relationship established:
i. Harper v. Herman MN 1993 [131]: D, owner and operator of private boat, had a duty to warn P, a guest on boat, that water was too shallow for diving?  P rendered a quadriplegic.
1. ( for D: special relationship needed before duty is imposed. 
2. The fact that an actor realizes or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action … unless a special relationship exists.
3. Duty generally found on part of common carriers, innkeepers, person who has custody of another under circumstances in which that other person is deprived of normal opportunities of self-protection.; no such relationship here.

ii. Hypo:  Same facts, but P asks D whether it is safe to dive.  D would probably create a duty by answering in the affirmative.
c. Duty to Assist Co-Venturers: 
i. Farwell v. Keaton MI 1976 [137]: D and V follow women to start conversation; women’s friends beat up V, but D escaped; D took V to V’s grandparent’s home but left V in car parked outside; when V found next morning, taken to hospital, died.  P (V’s father) sues D for wrongful death.
1. ( for P.

2. D had affirmative duty to come to V’s aid, where V and D are engaged in a common pursuit so that they are co-venturers.  Assistance must be provided if can be done w/o danger.
3. Some courts have imposed on D a duty of warning and assistance.
ii. Alternative rule: duty also found because if D attempts to aid him, and takes charge and control of the situation, he entered voluntarily into obligation.
d. Duty of Landowners and Occupiers

i. No duty to protect licensee from unknown dangers: 
1. Carter v. Kinney MO 1995 [190]: P came to D’s home for bible study, D shoveled snow the night before, but didn’t know that ice had formed by day; P slips and broke leg; D received no tangible benefit from offering bible study.
2. ( P was licensee, and K had no duty to protect from unknown dangerous conditions.
3. Three categories of Ps:
a. Trespasser: no permission 
i. ( D owes no duty of care to make land safe, to warn of danger, or to protect in any ways. [exceptions: children, etc.]
b. Licensee: has owner’s consent but no business purpose, i.e., generally social guests
i. ( D owes duty to warn licensee of dangers of which the owner is aware.
c. Invitees: 
i. persons who are invited by owner to conduct business with owner
ii. those who are invited as members of the public for purposes for which the land is held open to the public.
iii. ( reasonable inspection to find hidden dangers and must take affirmative action to remedy a dangerous condition. 
ii. Note on children trespassers:

1. Child trespassers RS 339: owners owe duty to trespassing children if: 
a. O knows that it is a place where children likely to trespass.
b. O has reason to know that condition poses unreasonable risk of serious injury or death.
c. Children because of youth does not discover condition or does not realize the danger.
d. Benefit to O of leaving condition in present form is slight compared to risk to children.
iii. Rejection of three categories for premises liability: 
1. Rowland v. Christian CA 1968: abolish three categories in favor of a general single “reasonable person” standard of liability; moved to general duty of due care for premises.
2. Heinz v. Webster NE 1996 [197]: P visit D hospital; slipped and fall; D claims merely a social visit to daughter, P claims he planned to coordinate to become Santa Claus.  P claims D negligent for not clearing snow.
a. ( reverse and remand for new trial.
b. eliminate in favor of a standard of reasonable care for all lawful visitors.  
c. Among factors to determine reasonableness:
i. Foreseeability or possibility of harm.
ii. Reasonableness of inspection, repair.
iii. Etc.

3. P sleeping in BART train, told to leave, got hurt on platform; P sued BART, for not helping him leave carefully.
a. ( BART did not owe duty to assist him off platform: common carrier owe highest duty of care, but only to passengers in transit.

b. End of the line, safely exited the train, relationship terminated; could have injured himself in a 100 different ways; not required to get him a cab ride home.
iv. Reasonable Duty to Protect Against Criminal Activity: 
1. Posecai v. Wal-Mart LA 1999 [206]: P robbed at gunpoint in D's store's parking lot; no security guards patrolling lot.
a. ( no duty to protect from 3rd parties because D does not have requisite degree of foreseeability for the imposition of a duty to provide security patrols.
b. Other courts hold that business owners have duty to take reasonable precautions to protect invitees from foreseeable criminal attacks.
c. Adopts a balancing test: foreseeability of crime risk on D’s property and the gravity of the risk determine the existence and extent of D’s duty.
d. In present case, not many cases of crime in lot; so slight foreseeability.
2. Ann M CA 1993 [209]: P work in area with no prior crime

a. ( no duty
3. Sharon P CA 1999 [211]: P attacked in parking garage, no assaults recorded 

a. ( no duty: the occurrence was not sufficiently foreseeable to support a requirement that D secure the garage
4. Saelzler CA 2001 [25 cal4th 763]: Fedex delivery in LA, P attacked
a. ( building complex so dangerous that it should have better precautions.

Strict Liability

1. Generally: liability imposed even when no intent or negligence; the 3rd basis for liability in torts after intentional tort and negligence.

2. Doctrinal Development:
a. Answerable for all Damages: 
i. Fletcher v. Rylands 1866 [498]: P property damaged by reservoir break in D’s land; D free from blame.
1. ( for P.
2. “Person who for his own purposes brings on his land and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.”
3. No negligence needed. [Contrast Hammontree, which states no liability unless negligence.]
ii. Rylands v. Fletcher 1868 [503]:
1. Affirmed but limits rule only if land put to non-natural use.
b. Early American courts reject strict liability: 
i. Losee NY 1873 [504]: D's steam boiler exploded and was catapulted onto P’s land.

ii. ( rejected Rylands and strict liability principle and adopted fault principle; American courts generally rejected strict liability at first and confined it to exceptions like blasting.

c. Strict liability makes life safer: 
i. Sullivan v. Dunham NY 1900 [506]: D hired two men to dynamite tree on land, fragment of wood struck P’s decedent and killed her on highway.  
ii. ( affirmed earlier judgment for P.
iii. right to work on property, but law prohibits all direct injury, irregardless of its extent or motive of aggressor.
iv. Policy: makes life safer to prevent dangerous use, whether harm results from negligence or not.  Safety of travelers in public highway more important than improvement of one person’s property.
d. Not need to impose strict liability when negligence regime can prevent harm adequately: 
i. Indiana Harbor Belt Railroad v. American Cyanamid, 7th Cir. 1990 [511]

ii. D, manufacturer of chemicals, placed chemical in railcar and had it transported; when it got to P’s railroad yard, leaked; authorities required P to cleanup for 1 million; P sued D on theory that even if D exercised reasonable care, D should still be strictly liable because chemical is naturally hazardous.
iii. ( for D.
iv. Negligence regime is adequate to remedy and deter at reasonable cost the accidental spillage of chemical.
v. Will not leak if P had a properly maintained car; therefore, accident caused by carelessness.
vi. Many chemicals listed as hazardous; would be prohibitively costly to impose strict liability on all manufacturers and shippers for all these chemicals.
vii. Since accident can be eliminated by requirement of due care, no reason to impose another cost, that of strict liability.  
viii. Note: Strict liability as prevention through cost. 
1. SL is only used for cases where accidents cannot be prevented by taking care but can be avoided or minimized by shifting the activity in which accident occurs to another locale.

2. SL gives D an incentive, missing in negligence regime, to experiment with methods of preventing accidents that involve changing locale or reducing activity that causes accident.

3. Make it more expensive, therefore reducing it and increasing safety.
e. Goals of Strict Liability

i. Loss Spreading
ii. Risk reduction: reduce number and severity of accidents
iii. Loss allocation: loss to be internalized by enterprise that engendered it.
iv. Administrative efficiency: 
v. Fairness: 
Products Liability

1. Products Liability:
a. Basis for liability:

i. Negligence: failure to use reasonable care in designing, manufacturing or labeling product
1. Privity is not required.

ii. Warranty: 

1. Express warranty: expressly warrants that goods have certain qualities but doesn’t
2. Implied warranty: merchantable, i.e., fit for the ordinary purposes for which such goods are used.
iii. Strict Liability: 

2. Shedding Privity as Requirement for Recovery
a. MacPherson v. Buick Motor Co. NY 1916 [540]: D sold to retailer; P brought car from retailer, suddenly collapsed when inside; defective wheel; reasonable inspection by D would have discovered it. 
i. ( P could recover from D for negligence, even though P did not buy directly from D (no privity).
ii. Rejects inherently dangerous requirement in negligence actions.
iii. Established general principle that once P shows that product will be unreasonably dangerous if defective, he may sue for negligence without privity.
3. Hints of Move from Negligence to Strict liability
a. Escola v. Coca Cola CA 1944 [546]: P waitress transferring bottle to fridge; bottle broke in her hand.
i. ( D liable:
1. If due care had been used by D, defect would not have occurred.
2. D had exclusive control over inspection of bottles.
3. All requirements of res ipsa met to infer negligence.
ii. Traynor concurrence: no need to rely on negligence for liability:
iii. “a manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to human beings.”
iv. Even if no negligence, public policy demands that responsibility must be fixed wherever it will most effectively reduce hazards to life and health. 

4. Implied warranty as basis for strict liability recovery: 
a. Henningsen NJ 1960 [550]: P driver injured when steering mechanism of a recently-acquired car caused it to spin out of control.
i. ( an implied warranty between manufacturer and buyer; absence of agency between manufacturer and dealer is immaterial.

ii. Eliminated privity in warranty cases.

b. Note: appears that move beyond negligence might be grounded in warranty.  Strict liability eventually won out as the basic theory of strict products liability although warranty interest is still there.
5. Strict Liability Developments in California:
a. Strict tort liability: Greenman CA 1963 [551]: D1 manufactures power tool, D2 retails; P uses it and gets injured, found that product to be defectively designed; D1 claimed that it is not liable for breach of express warranties because P failed to give notice of alleged breach within a reasonable time.
i. ( No need for warranty to establish liability.
ii. Manufacturer is strictly liable for product put on market if it has defects that would cause injury; sales warranties do not protect injured persons well, costs must be borne by manufacturers. 

iii. Note: not as broad as it seems because question of “defects” is tricky.
iv. Hypo: if 1 in 1 million bottle is defective, a ten million dollar machine to detect defect, adding 10 cent to price of coke.  B is greater than PL, so it doesn't make sense to buy machine.
v. Manufacturing defect: aberrational, mass-produced item that has come off the assembly line different from and more dangerous than the intended product.
vi. Design defects:  they all come off the same, claim is that they are all bad.

b. Manufacturer not insulated from liability by 3rd party: 
i. Vandermark CA 1964 [551]: P brought new Ford from retailer, brakes locked, ran into pole; testimony suggests a wrong-sized part used 
ii. ( Traynor upheld negligence count against retailer.
iii. against Ford, held that it cannot insulate itself from liability by delegating inspection to third party; disclaimers in sales contract no matter; strictly liable for defects; manufacturer and retailer can work out costs of protection to consumer.

c. Bystanders may sue for products liability: 
i. Elmore CA 1969 [552]: P brought car from D1 manufacturer and D2 retailer; defective drive shaft caused car to veer across road, killed and hurt; sued both Ds

1. ( bystanders also afforded strict liability protection; injury to 3rd parties is reasonably foreseeable.

d. Restatement Standard (402A): Unreasonably Dangerous

i. “one who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused”
ii. Applies even if “seller has exercised all possible care in the preparation and sale of his product.”
e. CA rejects RS’s unreasonably dangerous rule for manufacturing defects: 
i. Cronin CA 1972 [558]: Bakery truck driver injured during crash when trays came forward and struck him in the back

ii. ( for P, rejected RS’s unreasonably dangerous rule; rule burdened the injured P with proof that rings of negligence.
iii. CA Rule: Only has to prove defect in manufacture or design of product and such defect was proximate cause of injuries.

f. Consumer Expectations and Risk-Benefit Tests: 
i. Barker v. Lull CA 1978 [558]: P hurt when high-lift loader he was operating overturned on a slope
ii. ( for P: trial court used unreasonably dangerous test (Cronin had not been decided).
iii. limitation of liability to product to be used in the “intended or a reasonably foreseeable manner.”
iv. Two tests to establish liability:

v. The Consumer Expectations Test:
1. A product is defective if it fails to perform as safely as an ordinary consumer would expect when used in an intended way or in a “reasonably foreseeable” way.
vi. The Risk-Benefit Test:

1. If through hindsight the jury determines that the product’s design embodies “excessive preventable danger”: i.e., if the risk of danger inherent in the challenged design outweighs the benefits of such design.
2. Risk benefit test: consider gravity of danger posed, likelihood that such danger would occur, mechanical feasibility of a safer alternative design; financial cost of an improved design ( looks like Learned Hand test!
g. If C/E improper, then use R/B: 
i. Soule v. General Motors CA 1994 [559]: P's ankle injured when GM car collided with another vehicle, sued GM, saying it was a design defect, that toe pan crumbled too easily.
ii. Issue: Design defect when product’s performance fell below the safety expectation of the ordinary consumer, if expectation cannot be answered by the common experience of its users?
iii. ( Affirmed for P.
1. trial court erred by giving an ordinary consumer expectations instruction when consumer cannot know from ordinary experience.
2. If design causes performance so unsafe that it is apparent to common reason, experience, and understanding, then let jury determine.
3. If no way for consumer to know how product will behave, then must use second prong: risk-benefit test.
4. But trial court error did not change outcome, since most of debate focused on expert testimony.

h. If not part of ordinary experience, then no C/E test: 
i. Pruitt CA 1999 [566]:  P was hurt when air bag deployed in a low impact collision.
1. ( for D: court refused to charge on C/E test because deployment of air bag is not part of everyday experience of the consuming public.

6. Comparison among comparable products only: 
a. Dyson PA 1969 [568]: refusing to hold a hard-top car defective because it was less protective than a full-frame sedan; but one hard-top should not be “appreciably less safe” than other hard-tops.
b. Dreisonstok 4th 1974 [568]: P passengers hurt when microbus ran into tree; claims that passenger compartment at the front of car, such design was defective because it provided less protection than standard American made vehicle.
i. ( for D, 1) need to distinguish vehicles a la Dyson, 2) price is also factor, if costly but adds little safety, then unreasonable to require manufacturer to change.  
c. Hypo: Users of latex gloves sued that it is toxic and gives them allergies; P’s claim fails consumer expectation test.
7. RAD: Reasonable alternative design and R/B test [567]: 
a. Banks 1994: balancing the risk of product against the utility or benefit derived from the product.  One factor used is RAD: whether design choice was reasonable given the available feasible choices.  
b. The heart of design defect cases, since only in extreme cases would product be considered so dangerous that it should not have been made at all.

c. P must prove that a reasonable alternative design would have reduced the foreseeable risk of harm.
8. Lack of Safety Features: Crashworthiness
a. Safety feature could be installed for so little expense that it is defective not to install it.

b. Camacho v. Honda Motor CO 1987 [572]: P brought motorcycle, injured, sues, saying that had D installed leg bars, then would not have suffered injury.
i. PH: lower court granted SJ to D; Appeals affirmed.  
ii. D argues that motorcycles inherently dangerous; should not be liable for injuries not actually caused by defect.

iii. ( remanded for trial.
c. Crashworthiness rule: liability established if manufacturing or design defect, though not the cause of the accident, caused or enhanced the injuries.
i. Sub-rule: Crashworthiness does not require D to provide 100% safety, just reasonable, cost-effective safety in the foreseeable use of the product.
ii. Sub-rule: obvious danger is not a defense to product being unreasonably dangerous.
iii. Reasonable safety depends on a lot of factors: usefulness and desirability of product, safety, substitute product, etc.
iv. Product should be found defective when it could be made much safer at little added expense and no impairment of utility.
d. Note: How different from CA?  In CA, C/E and R/B tests: P can win on either; here, used as a defense, therefore, Honda wins.
e. Think back to Knight v. Jewett: implied A/R by P is not a complete defense for D: even if risk assumed, harm caused cannot be outrageous (amounting to recklessness) or in other words, no defense for D if P’s AR is reasonable.  
9. The Dilemma of Conflicting Jury Awards: 
a. Dawson 3rd Cir. 1980 [580]: 
i. ( upheld $2 million award to man, charging that firmer side frame would have caused less impact; 
ii. but court noted that in other kinds of accidents, a lighter frame would absorb my shock; 
iii. thus, jury awards could lead to conflicting messages for manufacturers.  
10.  Warning defects:
a. Warning needed: 
i. Hood v. Ryobi America Corp. 4th Cir 1999 [582]: P removed guards on blade; got injured.
ii. ( for D: warning clear and unequivocal.  
iii. Hypo: put cat in microwave 
1. ( no liability because not a foreseeable use.
iv. Pours cologne over candle, got burned 
1. ( MD court held, sure it is unforeseeable, but other ways that cologne may get together with fire, like cigarettes, so warning needed.
v. Effect of possible liability for lack of warning: many warnings added because cost of warning cheap, possible damages great.
vi. Got cold, mom gave him aspirin, warning of side effects in English, mom only understands Spanish, kid got seriously injured 
1. ( CA court ruled for D: too many different languages in CA, can’t list them all.
b. Learned Intermediary Doctrine: generally bars manufacturers from products liability if warning given to prescribing physician.
Edwards v. Basel Pharmaceuticals OK 1997 [592]: 

P’s husband died while wearing nicotine patches produced by D; claims that warning labels provided inadequate warning about risk; thorough warning given to physicians, but not in insert for patients. 

D: learned intermediary rule bars liability: exempts manufacturer from duty to warn the consumer if prescribing physicians already warned. 

Two exceptions to rule: 1) Mass immunizations: not prescribed as a prescription drug. 2) Whenever FDA mandates that warning be given directly to the consumer.  

i. Note: Can drug be defective under R/B test if it was approved by FDA and still on market?
c. State of the Art Rule: only required to warn of reasonably knowable risks in light of scientific knowledge at the time.
Vassallo v. Baxter Healthcare Corp. MA 1998 [597]:
P claims silicone breast implants negligently designed and accompanied by negligent product warnings.
D requests “state of the art” rule: D only required to warn of known or reasonably knowable risks in light of scientific knowledge at the time. 

Lower court applied old rule: presumes manufacturer know of all risks, and strict liability for failure to warn of these risks. 
( Not liable.  Majority of states applies state of the art rule, and MA will too : 
D will not be held liable for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product.
d. Note: Arguments for hindsight approach: Beshada [600]: asbestos case, D claims harm from it not known until later; 
i. ( court ruled for strict liability, focus on the product, not the fault of the manufacturer.

e. Feldman [600]: court retreated; knowledge should be based on what was known at time manufacturer distributed product; shifted burden to D to provide knowledge of risk.
11.  CA cases on Warning:
a. Negligence rather than strict liability: Brown [1988]: DES case, claim is failure to warn about its effects; D said risk was not known at the time, P said doesn't matter, should be strict liability.
i. ( court rejects hindsight approach and adopts negligence approach rather than strict liability; fear that it would deter companies from doing research.
b. Negligence again: Anderson CA 1991 [602]: asbestos and a failure to warn claim, P argues not a drug so take strict liability approach.
i. ( no, took negligence approach again; manufacturers are not required to warn of every risk, just the knowable ones and reasonably foreseeable ones.
c. Strict liability (negligence): Carlin CA 1996 [602]: P took defective Halcion drug.

i. ( Yes, P can allege injury for drug for strict liability to warn about known or reasonably scientifically knowable dangerous propensities of product.
ii. Negligence = fell below the acceptable standard of care.  Strict liability not concerned with standard of care.
iii. Distinguish: Under negligence, manufacturer may decide not to warn of risk and may not be liable if this was done with care.  Under strict liability, no such leeway.

iv. Admits that when issue of “reasonably scientifically knowable” is raised, an inquiry will arise as to what a reasonable scientist operating in good faith should have known under the circumstances—this sounds like negligence!
v. Note: basically a negligence test, does not take the hindsight approach.  Mosk wrote opinion: tried to smuggle as much strict liability in as possible.
vi. What is left of strict products liability?  Question that will come up any day now: what about regular product, not a prescription drug with a design defect claim; if this is not governed by strict liability, then what happens to strict liability?  Would be nothing left of consumer expectation test, what would happen to Barker?  
d. C/E test not dead: Morton CA 1995 [566]: P won before jury; applied C/E test to asbestos case, held that the question was “whether the circumstances of the product's failure permit an inference that the product's design performed below the legitimate, commonly accepted minimum safety assumptions of its ordinary consumers."
i. Notes: RS said if design defect, then can call it negligence, strict liability, or warranty.
ii. Soule preserved c/e test, but RS said it conforms with Soule, even though RS rejected c/e test!
iii. CA law conflicts with RS, so does NIED…
12.  Defenses to Products Liability: 
a. Comparative Responsibility as Partial Defense: 
i. GM v. Sanchez TX 1999 [605]: P killed in car accident; pickup rolled back, pinning P to gate, bled to death; sued D for defective transmission control.
ii. Keen held that P’s negligent failure to discover or guard against defect would not be a defense; consumer has no duty to discover or guard against a product defect.
iii. ( reversed, reduce damages by 50%.
1. jury found P 50% liable.
2. Extends Keen: P’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative responsibility: i.e., other negligence by P could reduce damage.
3. Here, P failed to use ordinary care by not parking car.
b. Failure to Discover Danger: 
i. If P’s contributory negligence lies in failing to inspect the product, virtually all courts agree this is not a defense to strict liability against D.  
c. Contributory negligence as defense to strict products liability in CA: 
i. Daly v. GM CA 1978 [610]: Majority held that P’s contributory negligence should result in a proportionate reduction in her strict liability recovery.
ii. Dissent: can’t compare P’s negligent conduct and D’s defective product.  Majority said you can compare them.  
iii. What about public policy reasons for applying comparative negligence?  
iv. Zuern [612]: CA law: if client is killed in collision and it occurred because of another driver, then manufacturer’s liability will be reduced substantially.
d. Voluntary and unreasonable use is assumption of risk that bars recovery: 
i. Binakonsky [611]: car crash, then fire, P sued saying that fire, not crash, killed him.
ii. Rule: Assumption of risk is a defense to claims based on strict liability.  

iii. ( not a defense here: P assumed risk of injury from initial impact; BUT he did not assume risk of lethal fire from anti-siphoning device.
iv. Elements: To be a defense to strict liability for D, P’s use must be voluntary and unreasonable.
e. Unforeseeable Misuse Bars Recovery: 
i. Misuse of a product is defense to strict liability.  

ii. However, not a complete defense if misuse was reasonably foreseeable.  

1. Binakonsky [591]: car crash then fire, court submitted to jury because D must anticipate the variety of ways that cars collide.  

iii. Same result by proximate cause analysis: some cases analyze misuse by treating it as a question of duty or proximate cause.

1. Port Authority v. Arcadian 3rd 1999 [592]: fertilizer manufacturer sued because product was used to make bomb.
2. ( no liability because product was not defective and not reasonably foreseeable that it would be used to make bomb; also no proximate cause.  
3. Also could have used proximate cause defense: intervening event break chain of causation (McLaughlin).
13.  Defenses in Work-related Injuries
a. Third Party Modification Rule: If product modified by 3rd party, relieves manufacturer of liability for harm even if modification is foreseeable.
Jones v. Ryobi 8th 1994 [614]: 
J injured by machine produced by R; knew that guards should be in place, but under pressure from supervisor to save time by not using it.
( R no liability: 3rd party modification made safe product unsafe, the manufacturer is relieved of liability even if modification if foreseeable.
Dissent: but distributor told employer to take off guards.  

i. Note: Like proximate cause (intervening cause) 
ii. Last clear chance situation: D employer has last clear chance to avoid the harm, so can’t blame employee for contributory negligence.  
b. Liability for Failure to Warn Despite Modification Defense: 
i. D liable for failure to warn unless it warn of dangers of foreseeable modifications.
Liriano v. Hobart Corp NY 1998 [619]:
L lost hand in meat grinder when guards not in place; no warning that that would be dangerous. 
( Yes: manufacturer liable for failure to warn even where the modification defense would preclude liability on a design defect theory.  
M has duty to warn of danger resulting from foreseeable use of its product of which it knew or should have known.  
Impossible to forestall all future risk-enhancing modifications, but not infeasible to warn of dangers of foreseeable modifications.

c. No Products Liability for Services:
i. Royer v. Catholic Medical Center NH 1999 [632]: P went to D for total knee replacement with a prosthetic knee; turned out to be defective; P sued claiming product has design defect unreasonably dangerous.
ii. ( Complaint dismissed. D was provider of professional service, not a seller of a product. 
1. NH law: If one merely provides a service rather than sell a product, then there is no strict liability absent proof of a violation of a legal duty.
2. Old ruling: architects and contractors provided service, did not sell product.
3. D was not selling prosthetic knees; P did not enter hospital to purchase prosthesis, but to get a cure.  Evidence of bills for room, operation, etc—P went to get medical service.
4. Policy reasons against: higher health costs if we hold health care provider liable for defects in devices.
iii. Pharmacist: Murphy CA 1985 [636]: rejects strict liability for pharmacist who filled out prescriptions for DES; majority concerned that pharmacist would not stock certain drugs if strict liability imposed; only fill drugs at discretion of doctors, and if doctors exempt in this case, so should pharmacists; dissent said that sale aspect dominates the transaction, so pharmacist is a seller subject to strict liability.

1. not really a seller, but a scientist, more like a doctor, provide a service, should be held liable for negligence.

2. Hypo: EKG is defective and then P suffers injuries?  what if defective in way that no reasonable inspection to spot?  Then strictly liable?  since not make it or sell it, then probably not liable; but why should it matter, selling or not?
iv. Dentist: Magrine NJ 1969: dentist for a needle that broke in the patient’s mouth.

1. ( rejected strict liability
v. Beautician: Newmark NJ 1969: beauty salon that applied defective hair solution to a patron’s scalp.

1. ( imposed strict liability

2. Distinction: doctor-patient is professional relationship; beautician is not.

vi. Goldberg: American Airline plane crash kills P passenger, made by Lockheed, due to defective altimeter made by Kollsman; what does P have to prove?

1. against Lockheed: L made a plane with a defective part; assembled and sold a defective product.
( so it is a case of strict liability; no need to prove negligence.

2. against American: strict liability would probably not work because it provided a service, not selling a product, so must prove negligence.

3. But perhaps can try to argue that American strictly liable for providing a defective flight?
vii. Foreign Objects Test: 
1. Mexcali Rose CA 1992 [ 637]: chicken bone in enchilada; sale or service?  
2. ( P could sue in negligence, but rejected strict liability under defective product; would have permitted all three theories if harm had been caused by a foreign object.
3. CA SC created new test: whether it was foreign or natural.
viii. Problems with test: Bug in yogurt?  Bug in cereal?  Fried chicken wing but got fired chicken head, instead?  
1. Damages: battery, ED possibly, some other way to deal with this tort?  when ED, money can't really compensate for?  Apologies?

2. Natural object test has some problems; C/E may be more apt.
Damages

1. Compensatory Damages

a. Try to return P to his or her condition before the accident; done by measuring certain items of harm in past and future terms. 
b. Per Diem Calculation for Pain and Suffering: 
Seffert v. LA Transit Lines CA 1961 [680]: 
P seriously injured by D’s bus; judgment for P for $180,000, D appeals pain and suffering allowance.  
( affirmed.  
P is crippled and will suffer pain for life.  $134,000 for pain and suffering.  Jury and trial judge found damages OK, therefore entitled to great weight.  Appellate can only interfere when award is so out of line that it shocks the conscience.  Not so here.

Traynor dissent: it does shock the conscience, so excessive that it resulted from passion, prejudice, whim or caprice.  Awards for pain and suffering is anomalous because distribution of losses shifted to insurance and price of goods or transportation. 
Rejects per diem calculation because there is no way of translating pain and suffering into monetary terms.  

c. Note on Damages:
i. Clearest recoverable damage is past pecuniary losses: medical expenses, lost income, etc.
ii. Difficult to calculate future costs, future earnings: complicated by retirement age, unstable earnings over the years; discount estimated return on investment; discount rate and inflation; value of money decreased.
1. Non-pecuniary losses: 
2. Per year determinations to prevent frauds?  Generally not done, done in a lump sum one time basis; high administrative cost, plus lawyers want share now.
iii. Why award for pain and suffering at all?  Does money provide any compensation for it?  With e.g., love for traveling, money can help; Posner said most would pay to be free of it; economists support recovery for pain and suffering; social engineers don't like it.
iv. P and s award typically goes to pay lawyers; arguments against it is that it doesn't really compensate anything, especially for past grief or terror. 
1. What about older people: award for pain and suffering should be less than younger P?   beginning to get more.
v. What about increased risk of injury?  Dillion: catheter left in patient, estimated that 20% chance of future harm.
d. Awareness required for Pain and Suffering Recovery: 
i. McDougald v. Garber NY 1989 [697]: D’s malpractice left P in permanently comatose state; issue is whether P is entitled to pain and suffering, when she is incapable of pain or appreciating her condition.
1. ( No award: No compensatory purpose served in awarding damages for loss of enjoyment of life to a person whose injuries preclude any awareness of the loss.
2. When compensatory damages are met, further awards would be punitive—and we don’t want that.
3. Cognitive awareness a prerequisite for enjoyment of life.  Should not be a separate category from pain and suffering—no real purpose served, except to increase recovery.
e. Collateral Source Rule: 
i. P can recover full damages even though compensated by insurance and other sources.

ii. Arambula v. Wells CA 1999 [710]: P injured in rear-end collision; at time employed in family-owned business, could not work but still received salary
1. ( Collateral source rule: P in personal injury actions can still recover full damages even though they already have received compensation for their injuries from such ‘collateral sources’ as medical insurance, gifts, etc.

2. Idea is that tortfeaser should not recover windfall because of P’s foresight.
3. Question in this case is whether collateral source rule apply to gratuitous payments and services [i.e., no contractual right to reimbursement].  Yes.

2. Punitive Damages

a. Malice Requirement for Punitive Damages: 
i. Taylor v. Superior Court CA 1979 [718]: P sued for compensatory and punitive damages arising from a collision between their cars; D moved to dismiss the claim for punitive damages.
1. ( Something more than mere commission of a tort is always necessary for punitive damages.  
2. There must be circumstances of aggravation or outrage, such as spite or malice or fraudulent or evil motive.

b. Reasonableness of Recovery Required: The Single-Digit Test
i. State Farm Mutual v. Campbell US 2003: C’s negligence led to X killed, Y permanently disabled.  C unharmed.  C was found to be at fault, but C’s insurance company contested liability.  Instead of settling, assured that C had nothing to worry about, but later jury found C to be 100% at fault, awarded $185K (settlement was $50,000).
ii. PH: C sued for bad faith, fraud, IIED; SC of Utah upheld jury award of $145 million as punitive and $1 million as compensatory damages.  
iii. ( reversed and remanded: the punitive damages award was neither reasonable nor proportionate to the wrong committed, and it was thus an irrational, arbitrary, and unconstitutional deprivation of the property of the insurer.
iv. Some guideposts for reviewing punitive damages:
1. Degree of reprehensibility of D’s conduct
2. Disparity between actual or potential harm suffered by the P and punitive award.
3. Difference between punitive damages awarded by jury and the civil penalties authorized or imposed in comparable cases.
v. Single-digit multiplier: few awards that exceed single-digit ratio between punitive and compensatory damages will satisfy due process. Single-digit multiplier more likely to comport with due process; in this case, it is 145 to 1!
 
Defamation

1. Introduction:
a. A person’s interest in his reputation is protected by tort actions for libel and slander, collectively called defamation.

b. Elements generally:

i. Defamatory statement: False and defamatory—reputation-damaging—statement concerning P.

ii. Publication: communicating that statement to a person other than P.
iii. Fault: 
1. common law, a strict liability (virtually eliminated by SC)
2. constitutional requirements in some cases: P must prove at least negligence if D is media defendant (e.g., newspaper); and either D had knowledge of falsity or reckless disregard of the truth if P is a public official or public figure.  
iv. Special Harm: for slander, need to prove pecuniary harm.  
2. Meaning of Defamatory: 

a. Statement of asserted fact 
i. must be false and injurious to reputation of P in its fair and natural meaning 
ii. Or statement exposes P to hatred, contempt or ridicule or subjects P to a loss of the good will and confidence in which he or she is held by others.
1. Exception: Pure opinion cannot be defamatory, but if statement implies an assertion of an underlying fact, then this can trigger defamatory liability.  
b. Strict liability [966]: publisher is strictly liable for defamatory statements.  So even if the statement appeared to be either neutral or positive, but could turn out to be defamatory, then D is liable.

c. Inducement: words alone do not clearly convey the defamatory thrust; need to add extrinsic facts

i. E.g., “X frequents 123 Hay Road.”  Need to know that that place is brothel in order for defamation to arise.

d. Innuendo: even when extrinsic facts added, meaning is still not obvious, but a meaning flows from combination of statement plus extrinsic facts.

e. If capable of more than one meaning, then let jury decide.

Romaine v. Kallinger NJ 1988 [949]: 
P asserts sentence in nonfiction book accused her of criminality or association with criminals 

( No.  Statement is not reasonably susceptible of a defamatory meaning when considered in its fair and natural meaning by reasonable persons of ordinary intelligence.  
If capable of more than one meaning, then question must be decided by jury; but not here. 

Matherson v. Marchello NY 1984 [959]: 

P, husband and wife, sued Ds, Good Rats, for defamatory comments about P’s wife and P’s alleged boyfriend; seeking compensatory and punitive damages for humiliation, mental anguish, etc.
( reversed motion to dismiss complaint; for the jury to decide defamatory or not, unless as a matter of law it is not.  
“Fooling around” means having an affair and is clearly libelous; second comment suggests homosexuality, which is still a social opprobrium, leading to social and economic impact.

f. Hypo: 
i. False statement about your death?  Yes, this can be defamatory because it can could hurt business (e.g., a hair dresser). 
ii. “You are a bad lawyer.”  No defamation.

iii. “You failed the bar exam.”  If false, then defamation because it can hurt the reputation of a lawyer.
g. Number of readers irrelevant: Ben-Oliel NY 1929 [959]: P expert on art was falsely stated to have written an article that appeared in D’s newspaper.  Article would impress regular readers but it had several errors that would lead fellow experts to think writer incompetent. 
i. ( jury could find P had been defamed in eyes of experts, even though greatly outnumbered by ordinary readers.
h. Libel by implication: Healey RI 1989 [958]: D newspaper reported that deceased should be attended to by doctor at the board meeting.  Next sentence states that P was there and was a doctor.  
i. ( for P; could be read as P having been asked and did not render help.
i. Examples of defamatory meaning:
i. Robertson 1987 [956]: D asserts that P called his senator father to intervene to prevent his being sent to combat in war 
1. ( yes, many may find it highly offensive that P used influence to escape from harm’s way.
ii. West UT 1994 [957]: assertion that P, mayor, was manipulating the press to keep it from reporting negative matters about mayor 
1. ( no defamation: it is a sharp criticism that may not be welcome, but falls short of defamation; does not imply P ran afoul of ethical or legal norms.
iii. “Den of Thieves” NY 1995 [957]: passage stated P lawyer drafted false affidavit for T to sign 
1. ( susceptible to a defamatory meaning: that P deliberately drafted false for one client in order to exculpate another
iv. Easy class: Law professor give undergraduate course: paper said it was the easiest class at Stanford

1. ( no, saying it is easiest is not defamatory.
j. “Of and concerning” Plaintiff: publication must be understood to refer to P.  Is P the person defamed?  Often arises from use of generic file photos to illustrate point.
i. Corporations as P: they may be defamation Ps, but what about shareholders?  If large and stock widely held, then generally no, shareholders cannot be P.  
ii. Group libel: if so broad, then can’t sue (e.g., attack on all lawyers)
1. But if made against small group, then yes.
2. But as group gets larger, the impact of the statement may depend on the inclusiveness of the language as well as the size of the total group.
3. Defenses to Defamation:

a. Truth [974]: prove the essential truth of the statement; generally a complete defense to civil libel.
i. Matter of public interest: If statement is a matter of public interest, then P bears the burden of proving that the statement was false, at least where D is media organization.
ii. Private figure, no public interest: No public interest and P is a private figure, then unclear whether D required to prove the truth…
b. Privileges: 
i. Absolute privilege: e.g., legislators, may not be sued for defamation during debates; high executive officials, judges, and participants in judicial proceedings.
ii. Qualified or conditional privilege.
c. Retraction: 

Burnett v. National Enquirer CA 1983 [995]: 
NE published story about B’s behavior in restaurant; B demanded retraction or correction or else a suit; NE retracted, B not satisfied and filed suit for libel. 

PH: B won: 50K for compensatory damages, 750K for punitive.  NE appeals. 

( Upheld for reduced amount; retraction doesn’t operate here because NE not a newspaper. 

In any action for libel, P may not recover from a newspaper unless a correction be demanded and be not published. 

Notice and demand must be done within 20 days, and publication of correction must be in similarly conspicuous as original. 

Punitive damages only if malice proven.   

d. Libel-proof plaintiff: P’s reputation is already low, so compensatory damages for D’s defamation should be lowered.

i. Simmons-ford NY 1981: P with a previously good reputation rendered libel-proof by unchallenged or true parts of same article that was basis of defamation.  
1. ( P can gain no more than nominal damages just because article misstated violation of federal violations.
4. Defamation against Public Officials and Figures:
a. SC virtually eliminated strict liability for defamation: right to recover gives way to some extent D’s 1st amendment free speech and free press rights.

b. Actual Malice Required: NYT v. Sullivan SC 1964 [1000]: 
i. Ad in NYT about a wave of terror against blacks in non-violent demonstrations in the South; P, one of three elected commissioners of Montgomery, was in charge of PD and demanded retraction for defamation; Times refused but did subsequently retracted after request by governor of AL.

ii. PH: P allege some paragraphs libeled him by reference to police officers, which he is in charge of.  D admitted to several inaccuracies.  Found for libel per se, 500K for general and punitive damages, finding malice.
iii. Issue: Does AL law on libel per se as applied to a public official against critics of his official conduct, abridge the freedom of speech and of the press that is guaranteed by the 1st and 14th amendment?
iv. ( reversed and remanded.
1. “Libel can claim no talismanic immunity from constitutional limitations.  It must be measured by standards that satisfy the 1st amendment.” 
2. Commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open—including sharp attacks on government and public officials.
3. Statement at issue qualifies for this constitutional protection, but issue is whether it forfeits this protection by falsity of some of its statements and by alleged defamation of the P.
4. Some factual error inevitable: want to give free speech breathing space.
5. Injury to official reputation does not overcome constitutional shield for free speech.  
6. NYT Rule: Constitutional guarantee requires a rule that prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made with “actual malice”—that is, with knowledge that it was false or with reckless disregard of whether it was false or not.
7. AL law presumes malice where general damages concerned—this is inconsistent with federal rule.  And 14th amendment applies 1st to states.
8. Also, “of and concerning” P is questionable: name not mentioned, etc.
9. Concurrence: AL officials in lots of defamation suits, threatens the virility of the American press.
c. NYT Standard Extended to Public Figures:

i. Public figures and public officials are similar: both play an influential role in society.
ii. Butts 1967 [1013]: D magazine accused P coach of divulging game plan to opposing coach before game; 
1. ( affirmed jury award; malice shown, also found reckless behavior.  
iii. Walker 1967: D news service reported that P, former US army general, had led students in an attack on federal marshals who were enforcing a desegregation order at a university 
1. ( reversed jury award; no malice shown.
iv. Harlan argued something less than Times standard should apply to public figures, since criticism of government not involved.

d. Private Figure:
i. If P is not a public figure or official, then no constitutional requirement to prove knowledge of truth or reckless disregard of truth.
5. Libel vs. Slander: 

a. Libel: 

i. Written or printed matter or any communication embodied in “physical form.”
1. Dictation to stenographer counts if written down
2. radio and TV broadcast counts if based on script.
ii. No special harm needed: 
1. If defamatory nature of the communication was apparent from the statement itself.  
2. No need to produce any evidence and can still be awarded damages.
iii. Libel per quod: statements that are not defamatory on their face but which becomes so if recipient if aware of certain extrinsic facts.
1. Common Law: In these cases, require proof of special harm.  
2. RS approach: disfavored; may recover for actual harm of a non-pecuniary nature.  
3. CA follows common law.
b. Slander: 

i. All other statements are slander (e.g., oral).
ii. Special harm required: suffered an actual special harm of a pecuniary nature.
1. Ex: friends rejected him is not enough, since friendship doesn’t normally have economic or pecuniary value.
iii. Slander per se: no requirement of showing special harm if accused of.
1. Loathsome disease
2. Serious crime: punishable by imprisonment
3. Trade or business: statement that adversely reflects on the P’s fitness to conduct her business.
4. Sexual misconduct: generally applied to woman.
6. Privileges to Defamation: 

a. Absolute privilege: 
i. Judicial: judges, lawyers, parities, and witnesses are all absolutely privileged in what they say during the course of judicial proceedings.

ii. Legislative: Legislators acting in furtherance of their legislative functions and witnesses before legislative proceedings and hearings.
iii. Executive officials: as to statements issued in the course of their jobs.
1. all federal officials no matter how low their rank

2. governor and other high officials; split as to whether it applies lower down, e.g., PO.
iv. Husband and wife: 

v. City council hearing: Vultaggio WI 1998 [977]: D attended city council hearing and attacked upkeep of several buildings by P 
1. ( D should not be absolutely privileged since only voluntary testimony to a legislative body.  
vi. Police officer: Carradine MN 1994 [976]: arresting officer’s report 
1. ( granted immunity; not really high up in the hierarchy but should be protected; don’t want PO to be too timorous in performing duties. 
vii. Announcing filing of civil complaint: Shahvar [977]: courts split as to whether litigant has absolute privilege to announce publicly that he has just filed a civil complaint [there is absolute privilege for filing it].
b. Qualified privileges: Key difference if that this privilege is lost when malice proved.
i. Common interest: D and recipient have a common interest.
1. Ex: one member of club may be conditionally privileged to tell another that a applicant should not be admitted because he is a thief.  
2. employees of an organization, members of a faculty tenure committee, etc.
3. Liberman NY 1992 [979]: D’s statement to X is conditionally privileged: they belonged to same tenant association.  
a. Privilege can be dissolved if malice shown, but none here.  
ii. Own interest: act in self-defense, for example, D calls P a liar, who just accused him of something.
iii. Interest of recipient: D is privilege to act for the protection of recipient.
iv. Fair comment privilege: common law majority view is that a statement is privileged as fair comment only if it is based on true or privileged facts about a matter of public interest.  Applied only where the comment expressly is honestly believed.  
1. Sub-rule: One who repeats a defamation is himself liable.
2. Need fair comment rule to protect against libel for newspaper that repeats accusations, etc. 
a. E.g., private citizen’s accusation concerning crime made to PO or DA
3. Hallam 6th 1893: in order for criticism of officials to be privileged, it must be based upon true underlying facts.  
4. Coleman KS 1908: facts, even if false, relating to matter of public interest are themselves privileged if they are honestly believed to be true.
5. No such privilege in CA: Khawar v. Globe International Inc. CA 1998 [1081]: P photographed next to R. Kennedy, never talked about it --not a public figure; D republished summary of a book which alleged that mafia along with Iran worked together to carry out assassination; had enlarged photo and pointed arrow at alleged assassin, really is P.
a. ( P not a public figure.
b. CA no neutral reportage privilege for re-publication of a libel concerning a private figure; 
c. jury determination finds negligence and actual malice which in turn supports compensatory and punitive damage.
v. Fair report: conditional privilege to report on public proceedings such as court cases, legislative hearings, etc.
1. Medico v. Time 3rd 1981 [985]: news magazine enjoys privilege to publish summary of FBI documents identifying P as a member of an organized crime “family.”  
a. ( RS Rule: publication of defamatory material from report of official action or proceeding or of a meeting open to the public is privileged if the report is accurate and complete or a fair abridgement of the occurrence reported.
7. Private Plaintiffs and the Constitution

a. Doesn’t matter if famous or not: Rosenbloom US 1971 [1024]: broadcaster’s report that a magazine distributor sold obscene material and was arrested in a police raid.

i. ( Times standard should be extended to all discussion and communication involving matters of public or general concern, without regard to whether the persons involved are famous or anonymous.

b. No constitution requirement to prove knowledge of truth for private P: 
i. Gertz v. Robert Welch 1974 [1025]: P lawyer represents kid killed by police; D publisher falsely attacks P as criminal and a Communist.
1. ( P must either prove that the D knew his statement was false or that he was at least negligent in not ascertaining its falsity.

2. ( states are free to decide whether they wish to establish negligence, recklessness, or intent as the standard.  
3. “so long as they do not impose liability without fault, the states may define for themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehood injurious to a private individual.”  [1029]

ii. Note: Very few cases similar to Gertz.

iii. After Gertz, it became important to distinguish between private and public Ps.  
c. Making the Distinction:
i. Firestone [1048]: magazine reported incorrectly that a member of one of America’s wealthier industrial families had divorce; 
1. ( P is private; fact that story is of great public interest did not make P a public figure.

ii. Hutchinson 1979 [1049]: D, US senator, had criticized scientists, including P, that grants are wasteful 
1. ( P is private.

iii. Other Categories: Involuntary public figures [1059]; General public figures; Limited purpose public figures; Corporations as public figures 1061

d. SLAPP suit [1023]: Strategic lawsuits again public participation.  Defamation suits brought against persons making public statements in an apparent effort to dissuade them from participating in public discourse.  
i. led to development of anti-SLAPP statutes, procedural devices that help people dismiss suits easily.

e. Invented whole new definition of damages: actual injury: private figure who doesn't meet NYT standard, but can obtain on actual injury; how defined?

8. Opinion and Implied Assertion of Fact
a. Where a statement of opinion implies the assertion of underlying facts, and those facts are can be provable as false, the statement of opinion can give rise to liability.

b. Milkovich v. Lorain Journal Co. 1990 [1063]:
i. P, wrestling coach, got into brawl with a competing team; at judicial hearing, P testified that he did not incite brawl; D reporter wrote about it next day, saying P lied about his role.

ii. PH: P sued for libel per se, since D accused him of perjury; Appeals granted SJ for D, saying column was constitutionally protected opinion.

iii. ( reversed.
1. Gertz did not say that Constitution provided exemption for statements of opinion as opposed to fact.
2. To be defamatory, a statement must be provable as false. 

3. If a statement implies an assertion of objective fact, then there can be defamation liability for that implied assertion of fact.
4. Rationale: if everything couched in terms of opinion is protected, that could eviscerate libel.

5. Here, connotation that P committed perjury is sufficiently factual to be susceptible of being proved true or false.  
6. [confusing test]
c. Flamm v. American Association of University Women 2nd 2000 [1067]:

i. D, non-profit organization for women, maintains a referral service  of attorneys etc willing to consult with women in higher education; of 275 entries, only P contained negative comment: “ambulance chaser” who only wants “slam-dunk” cases.
1. PH: lower court granted D’s motion to dismiss, on grounds that statement cannot reasonable be construed as a statement of objective fact.
2. ( overruled.  Might imply to reader that Flamm engages in unethical solicitation of clients; dismal at this stage is improper.
ii. Sullivan 7th 1998 [1075]: statement that P is a poor lawyer

1. ( no defamation: different from saying he is dishonest, falsified his credentials, lost every case—these are factual; poor lawyer is an opinion.

9. Private Ps and Matter of Public Interest

a. Greenmoss (Dun and Bradstreet) [1076]: 
i. credit reporting agency, whose business involves providing confidential information to subscribers about credit ratings of businesses and others, sent report to five subscribers stating that P had filed a voluntary petition for bankruptcy; incorrect; 

ii. PH: comp and punitive damages awarded; VT SC: federal constitutional law that media protections outlined in Gertz are inapplicable to non-media defamation actions.
iii. ( SC affirmed 5-4, but did not based it on distinction between media and non-media Ds.

iv. Powell interpreted Gertz to only applied to issues of public concern.
v. Here, interest just for specific business audience, only five subscribers. Not need for special protection.  
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