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1. Capital Markets: Overview

a. Institutional and Regulatory Framework

b. Securities regulation protects investors

i. Mandatory disclosures will equip securities investors and markets with the information to move capital to its optimal uses

ii. Investor protection is vital to a healthy and vigorous market

c. Securities—different from most commodities; has no intrinsic value; value depends on financial condition of the promisor, usually a corporation; securities’ market price is based on their evaluation of how well the issuer will do in the future.
i. Securities are created rather than produced.  Thus, can be issued in unlimited amounts to the public.  Key is to make sure investors know what they are investing in.

ii. Not used or consumed by buyer; significant action involved trading them in secondary markets.  Ensure continuous flow of information.

iii. Trading markets are susceptible to manipulative and deceptive practices, so all securities law contains antifraud provisions
iv. Huge industry grown up to buy and sell securities, so need laws to regulate people and firms engaged in this business.

v. Securities law provides sanctions against wrongdoers.  

d. Securities Markets

i. Facilities through which securities are traded; could have physical location but could be formal or informal systems of communication.  

ii. Principal focus of securities regulation concerns common stocks

iii. Two principal types of stock markets

1. Exchange

2. Over-the-counter
e. Primary and Secondary markets
i. Issuer transactions: Sales of securities to investors by issuers seeking to raise capital for their business

1. issuers can either sell in public markets or in negotiated, private placements

2. e.g., closely held co issues ownership interests to its founding members

3. if sell to public for first time, called initial public offering, IPO.
ii. Trading transactions: Buy-sale transactions among investors of already-issued securities

1. does not raise capital for issuer; investors liquidate their investments by selling to other investors in privately negotiated transactions or in public trading markets.  
2. secondary markets provide liquidity to investors

3. Two principal ways for public trading of securities

a. Exchange markets: buy-sell orders arrive at centralized location where specialists maintain a book of orders to match buyers and sellers—a continuous auction.

i. E.g., NYSE

b. Over the counter (OTC): buy-sell occur between securities firms that have access through computer terminals and price sheets to information on bidding and selling prices offered by other securities firms.
i. E.g., NASDAQ, permits members, linked by computers, to quote prices and make trades with each other; securities firms act as brokers in matching customer orders or as principals (dealers) trading for their own account.

c. Electronic communications networks: ECNs, allow for trade w/o intermediaries.
f. Functions of Securities Markets 

i. Capital formation
ii. Liquidity 

iii. Risk management 

g. Participants in securities markets

i. Investors [seek return on their investment]
1. Individual investors, 40%
2. Institutional investors 

a. pension funds

b. mutual funds

c. commercial banks

d. insurance companies

e. endowment funds 

3. foreign investors 

ii. Issuers [made financial commitments to provide return as dividends or interest payments]—business corporations, federal agencies, state and local government, non-profits, mutual funds.  
iii. Financial intermediaries [bring investors and issuers together]—securities firms, investment advisers, investment companies, investment banking firms.  
h. Federal Securities Regulation—Overview

i. Grew out of public outcry after 1929-33; ¼ of labor force unemployed, productivity way down.  
ii. Securities Act of 1933: 

1. Applies to original dist and in limited circumstances, the secondary distribution of securities.

2. Compel full disclosure of material facts

iii. Securities Act of 1934: 
1. Broader in scope than 1933 act.

2. Covers the trading of securities in the market after the original or secondary distribution 

3. Require registration and regular reporting of financial info of issuers, sec exchanges, brokers, dealers ,etc.

i. Intro: Registration of Securities Offerings

i. Distribution of Securities to Public Investors 

1. Types of public offerings: issuer arranges with financial firms for the distribution of the securities to public investors 
2. Financial intermediation by investment banking firms happen in a variety of ways; 

a. standby underwriting: issuer offers to public, and underwriter agrees to purchase from issuer any securities not purchased by public.
b. best efforts—underwriter agrees to use its best efforts to find investors.  
c. firm-commitment—sells securities to underwriter for a price; then resells to public for a profit.
j. Pricing

i. For securities already traded publicly, offering price is typically set slightly below the prevailing market price to assure issue clears
ii. For those w/o existing market, negotiations between issuer and underwriters.  

k. Documentation in a public offering

i. Letter of intent—informal letter between issuer and underwriter to show latter’s willingness to organize the offering.
ii. Issuer housekeeping—issuer must grant officers authority to issue changes in the issuer’s capital structure and make sure books comply with SEC.

iii. Registration statement—describes offering and the issuer
iv. Comfort letters—issuer’s counsel write letter to assure underwriter that issuer’s legal house is in order; e.g., no undisclosed contingencies.
v. Agreement among underwriters

vi. Underwriting agreement 

vii. Selling group agreement 

2. Regulation of the Distribution of Securities [1933 Act]
a. Basic structure and prohibitions of the securities act

i. 1933 act applies only to

1. certain transactions (offers and sales in interstate commerce)

2. by certain parties (issuers, underwriters, and dealers)

3. involving certain property interests (securities).  

b. Statutory framework act

i. Two main objectives

1. full disclosure of all material facts in public offerings.
a. Registration statement 

b. Prospectus 

2. prevention of fraud and misrepresentation in the interstate offer or sale of securities.

a. Includes several liability provisions for more liberal remedies than those at common law.  
ii. Basic sequence 

1. issuer ( underwriter ( dealer ( public 

iii. Section 5 divides registration period into 3 periods, with rules regulating offers and sales of securities during each of these periods—apply only to issuers, underwriters, and dealers.  

	Pre-Filing
	Waiting
	Post-Effective 

	No sales. 5(a)(1)
	

	No deliveries 5(a)(2)
	

	
	No prospectus unless complies with §10.  5(b)(1)

	
	No delivery, unless accompanied by §10(a) prospectus. 5(b)(2). 

	No offers. 5(c). 
	


c. Pre-filing period
i. Rule: When issuer is contemplating a public offering—but before registration statement has been filed—unlawful for issuers, underwriters, and/or dealers to buy or offer to buy, sell or offer to sell the issuer’s securities.  

ii. Rationale: do not want pre-selling w/o information contained in a registered prospectus.  
1. but negotiations between I and U OK, between Us OK, but no good among Us and Dealers.   No offers to dealers.  
2. Allows for preliminary negotiations between issuer and underwriters; 

iii. Meaning of “offer” and “sale”
1. broader than meaning at common law
2. sale—defined in the normal sense, including every contract of sale or disposition of a security for value.
3. ( offer—any dissemination of any material that might “condition the market” prior to the actual offer of securities pursuant to a registration statement.

a. Condition the market—means raise the expectations to whet the public’s appetite; e.g., speeches by company officials, press releases, advertisements could all be offers.  

b. SEC do not want to unreasonably interfere with an issuer conducting its business in normal manner; but issuer may not release information whose purpose and effect is to procure or solicit advance interest in securities

c. It is a factual question determined by the circumstances; 

d. E.g., In re Carl Loeb: disciplined two underwriters for press releases that related incomplete, inaccurate information; fear is that this misinformation will poison the disclosure well.  

4. Checklist on press releases re issuer’s securities
a. Mandatory items: e.g., fact that offering will be made by means of a prospectus
b. May disclose title of security, basic terms, time of offering, and name of issuer

c. NOT: identity of underwriters.

iv. Guidelines for companies whose sec are in registration [entire process] 
1. release of factual information OK; no forecasts, etc.

2. avoid initiating situations with sec and financial firms, but issuer can respond to legitimate, unsolicited inquiries with appropriate factual information.

3. regular meetings with securities and financial analysts—if company has these, then can disclose it, but if no history of such contacts, then may violate sec 5(c).  

4. Note:

a. Whether an item of info or publicity could be deemed an offer is a totality of circumstances test.  
b. Gun-jumping is a murky concept: 

v. Media appearances:

1. CEO appear on TV or news magazine interview?
a. Cautious lawyers say no

b. E.g., Webvan held investor-only conference call during waiting period; substance reported, contained info not in prospectus; SEC required cooling-off period.
c. E.g., CEO gave interviews containing more optimistic financial predictions than had been set forth in its prospectus.  

d. Waiting Period

i. Prohibited activities 

1. No sales or deliveries 
a. Sale is any finalized contract, so cannot offer based on subsequent condition such as effectiveness of registration statement.  Usual practice: collect indications of interest from investors, but do not take checks or accept orders.

2. No prospectuses [i.e., any written offer]
a. Here defined to mean, any communication “written or by radio or television, which offers any security for sale.” 
b. Any selling effort in writing.  

ii. Allowed activities: the road show 
1. Allows oral offers, but still subject to antifraud provisions of 1933 and 34 Act.
2. Preliminary (or red herring) prospectus [i.e., those that meet §10 requirement]
a. Typically, prospectus filed with registration statement is incomplete; underwriting syndicate not assembled yet, pricing issues remain open.
b. So allow for an incomplete prospectus, includes marginal legend that cautions the securities cannot be sold.  
c. Omits info on underwriting and offering price.

d. Distinguished from final prospectus called for by §10(a).

3. summary prospectus—can be prepared and filed as part of registration statement, but only if rule 431 calls for it and conditions set forth in Form [e.g., S-1 and S-2 allow it]
a. May be used by domestic issuers 

b. Are reporting companies

c. Etc. 

4. Tombstone Ad

a. Exempts from “prospectus” announcements those that only state from whom securities may be obtained, identify the security, state its price, name underwriters who will execute.  2(a)(10).
5. Identifying statements 
a. SEC expand tombstone exception.2(a)(10)(b)
b. R134: Can give more detailed info than tombstone ad, [e.g., brief description of general type of business] IF conditions are met: 
i. (a) Explain who is selling securities and where to obtain a preliminary prospectus

ii. but no need for (a) if 

1. just include tombstone info or

2. you send accompanying prospectus…
iii. Testing the market: 
1. during waiting period, underwriters stage road shows in which meetings are held with securities firms and institutional investors in leading financial centers at home and abroad.  

a. Publicize offering through preliminary prospectus and by answering questions.
b. Issuer’s executives typically make presentations with charts, slides, etc., but no written materials (other than preliminary prospectus) will be distributed; press and public investors excluded.  
c. Executives may be asked about future results or projections—either refuse to answer these or 

e. Post-effective period

i. Prohibited

1. No prospectus unless complies with §10
2. No delivery of securities unless accompanied by prospectus.

ii. Permitted 
1. §2(a)(10) excepts from “prospectus” any written sales literature if it is accompanied by a final §10(a) prospectus.  “Free writing”
2. confirmation is needed finalize sales, but this could be considered a “prospectus”
a. §2(a)(10)(a) excepts a confirmation from “prospectus” if preceded or accompanied by final prospectus.
3. No delivery of securities unless accompanied by final prospectus

f. Electronic Communications

i. SEC allows electronic delivery of documents to investors, e.g., prospectuses, sales literature, if investors have consented.
1. consent may cover a particular issuer or transaction or may apply “globally.”

2. should be readily accessible and printable.

3. hyperlinking allowed for documents (e.g., §10 prospectus) that must accompany a particular communication.

ii. the close proximity of information on a web site to a Section 10 prospectus does not, by itself, make that information an "offer to sell," "offer for sale" or "offer" within the meaning of Section 2(a)(3) of the Securities Act.

iii. But, issuer can become liable for 3rd party information if links to that information tout the issuer or its securities ( gun-jumping.
1. allows for regular advertising of issuer’s products and services and as well as links to answers to unsolicited inquiries, but SEC discourages website communications that give more than ordinary business/financial information. 
iv. Online offerings: two basic principles 
1. cannot sell or offer to sell before effectiveness of registration statement 
2. until final prospectus completed, written offers and offers by radio/TV cannot be made, etc.
g. Judicial Treatment of the “Prospectus” Concept 

i. Diskin v. Lomasney [2nd 1971]
1. D, a securities broker, sent P prospectus for shares of a registered stock offering that offered to sell P shares in a second stock offering, but not registered at time of letter. 

2. After second stock registration became effective, D sent P a confirmation of the sale of the stock for the second offering, then later, followed by a prospectus and registration statement, at which time P paid for the stock and got delivery. 

3. P demanded rescission. 

4. district court dismissed P’s claim

5. ( reversed.

6. mere filing of 2nd stock registration statement does not ensure legality of any written offer made during the post-filing, pre-effective period; to be lawful, must have prospectus.
7. 2nd stock: confirmation no good because no prospectus included, violated 5(b)(1).

8. violation cured because P had received prospectus later before the actual purchase—no good, Congress allow for rescission or damages in illegal offers/sales.
9. All D needed to do was accompany first letter offering 2nd stock with prospectus.  
ii. Byrnes v Faulkner [2nd 1977]

1. Securities sellers delivered stock certificates to buyers, pursuant to a contract of sale entered into between the parties. 

2. Buyers rejected the securities; sellers sold the stock in the open market for considerably less than the contract price and brought suit against buyers for breach of contract.

3. District court held for buyers.

4. ( affirmed.

5. Contract for sale of stock was unenforceable because written “comparison” sent to them by sellers constituted a prospectus but did not contain the information required of a prospectus by §10 and therefore was unlawful under sec 5(b)(1).  
6. obligation to confirm with final prospectus applies to all post-effective transactions; all buyers should have chance to review final prospectus before being bound on their purchase.

iii. SEC v Manor [2nd 1972]

1. violates 5(b)(2) if did not change prospectus to reflect post-effective developments.
2. Post-effective developments which materially alter the picture presented in the registration statement must be brought to the attention of public investors. 

3. The effect of the antifraud provisions, etc. is to require the prospectus to reflect any post-effective changes necessary to keep the prospectus from being misleading in any material respect. 
3. Registration Process

a. SEC’s Integrated Disclosure System
i. Harmonizes 1933 and 1934 acts, which has separate and distinct disclosure systems, with same info sometimes in several reports.
1. 1933: disclosure obligations not triggered except when an issuer resorted to the public markets to sell its securities.

2. 1934: regulated trading markets, only when issuer meets certain status; 
ii. combine 33 and 34 act documents into Reg S-K

1. S-2 and S-3 forms

b. Preparation of the Registration Statement
i. Registration statement typically prepared by company counsel; part I contains prospectus; part II contains supplemental information.
1. basic form for registration—Form S-1. 

ii. Prospectus must disclose all info required by SEC, company’s business, risk factors, financial position, management compensation and shareholdings, principal shareholders, self-dealing transactions, etc.
1. Must sell the issues—must make it enticing to investors.

2. Written with eye towards litigation—a pessimistic emphasis on risk insulates the offering from disclosure liability.
iii. In preparing the statement:

1. selection of underwriter: different underwriters have different capabilities, etc.
2. structure of offering: what class of securities to offer; number offered, and price.

3. preparing statement: company counsel takes lead in due diligence, preparing non-financial parts of registration statement; company and management must ensure that info is correct; 

4. underwriting agreement: signs letter of intent between issuer and managing underwriter; 
c. Registration Process
i. Sec 8(a): Registration statement automatically becomes “effective” after 20 days, then issuer free to sell to public
1. SEC can delay or suspend this.
2. issue order refusing to permit such statement to become effective if it appears on its face incomplete or inaccurate in any material respect.
3. issue stop order if find misstatement or omission of a material fact.  

4. not used refusal order at all, and only rarely stop order in egregious situations

ii. lots of time devoted to letters of comment—SEC insist on changes, additions, or deletions.

iii. Willingness of issuers to comply with these letters is that the statement can become effective in less than 20 days; 

1. issuer or underwriters normally want to sell as soon as price set and other terms of offering set; 
2. price and other terms not included in original reg stat.,; later files an amendment.
iv. Granting acceleration:

1. SEC gives due weight to adequacy of info available to public, etc.
2. how willing issuer willing to make changes, additions, etc.

v. Price and terms of underwriting 
1. need no appear in reg stat; but within 5 days after effective date.  

d. Qualitative Disclosure
i. Franchard case [1964]: SEC’s concern that investors be provided with qualitative information enabling them to appraise the character, integrity, and ability of their management codified in Regulation S-K, which focus on managerial experience, compensation, stock ownership and conflicts of interest.

e. New Approaches to Disclosure

i. SEC slowly accepted legitimacy of soft information; projections and estimates; 

1. policy set forth in item 10 of Reg S-K.

ii. Issuers must include a section entitled Management’s Discussion and Analysis (MD&A) [303 of Reg S-K]; requires a certain amount of forward-looking disclosure; 
1. MD&A—to provide investors with additional assistance in interpreting hard information.
2. address general economic conditions, industry concerns, and developments re issuer’s business or products as sources of potential trends, events, or uncertainties that may impact an investment in the issuer.  
3. if uncertainty is likely to occur, but do not know how it will impact materiality ( disclose the uncertainty, say issuer doesn’t know its impact, explain the reasons, and explain factors that may affect outcome.  

iii. Plain English rule adopted in 1998.

f. Disclosure Policy

i. Efficient Capital Market Hypothesis: central/least disputed thesis is that available information about securities traded in the principal securities markets is impounded into stock prices with sufficient speed that even sophisticated investors cannot systematically profit by trading on newly available information.

ii. Thus, an efficient market is one where prices in the market fully reflect all available information.  What is fully reflect?  What is available?  
iii. Implication for disclosure policy and securities regulation: 

1. why stock prices random?

2. etc.

g. Shelf Registration

i. Would be convenient for issuer to prepare one registration statement for all securities that they may offer at any time in the future
ii. Problem with this is the single statement may not provide enough disclosure to investors; 

iii. But now can overcome these barriers to shelf registration: 

1. Rule 415: 

2. add requirement that registrant file an “undertaking” in the initial registration statement; undertaking constitutes a commitment by the registrant to file a post-effective amendment to the statement to reflect in the prospectus any material changes in information; 

h. Post-Filing Review and Restrictions 
i. Registration statement automatically becomes “effective” 20 days after filed with SEC, at which point issuer is free to sell the registered securities to the public.

1. BUT SEC can delay or suspend effectiveness of the registration statement, if incomplete or inaccurate.

i. Regulation of Underwriters

i. NASD review of underwriter’s compensation

j. Penney Stocks and Blank Check Offerings 

4. Securities Litigation
a. Civil liability under 1933 Act
i. Basic conception: issuer and all potential Ds (including underwriter and accountants) can be liable if registration statement contains material misrepresentation.
b. Sec 11

i. Sets forth in more detail than common law on who may sue, what details needed, who can be held liable, etc.  

1. liability is a matter of major concern, so it has major influence in deciding what provisions and conditions will be included…
ii. Elements of sec 11 claim:

1. reg. stat.; at time it becomes effective contains 
a. untrue statement of material fact

i. material—fact which correctly stated would have deter the average prudent investor from buying.

b. reliance—lost money

2. any person who acquired sec pursuant to statement may sue certain person to recover the difference in price he paid for it and price disposed.

a. Any one who purchased in public offering 

b. Any purchases in the after market that can be traced

3. liable persons—issues, directors, all other signers—CEO, CFO—underwriters, experts (auditors).
iii. Due diligence defense

1. issuer—has absolute liability 

2. 11(b) provides affirmative defense for anyone who met prescribed standard of diligence with respect to the info contained in the reg state:

a. Expertised portions [not lawyers for reg stat; accountants only for audited financial stat.]

i. No reasonable ground to believe and did not believe stat untrue

b. Unexpertised portions

i. Reasonable investigation

ii. Reasonable ground to believe and did believe that no material misstate. or omission.

3. Basic standard: negligence 

a. Prudent man in the management of his own property.  

b. Issues in applying standard [see handout].  

i. Reasonable reliance on officers whose duties give them knowledge of issues

1. but conflicting decisions; difference between inside and outside directors.

iv. Damages 

1. difference between amt paid and 

a. price on suit filing date [still holds sec] or

b. price at which sec sold [sold before suit] or

c. lesser of a or b [if P sells after suit but before judgment]

2. generally capped for underwriters at total price of sec 

3. negative causation defense:

a. D may show some or all decline due to factors other than false reg stat.

b. D may not get contribution from persons for whom liability has not been established.  

c. Sec 12

i. Imposes liability in two situations

ii. Sec 12(a)(1)--violation of sec 5
1. e.g., unregistered sale or offer

2. gunjumping

iii. 12(a)(2)

1. sec sold by means of prospectus or oral communication which contains a material misstate. or omission.  

iv. apply only to public offerings

1. not private sales.

v. Reasonable care defense:

1. for 12(a)(2) actions

2. standard

a. in exercise of reasonable care could not have known statements were untrue

b. did not know statements were untrue 

5. Security 
a. Introduction

i. Boundaries of securities regulation defined by security, which becomes subject to registration, mandatory disclosure, and heightened antifraud rules; 

ii. Many investments do not fall neatly into set categories

b. Definition 
i. Defined in §2(a)(1) of 1933 Act: lists financial instruments (stock, bonds, debentures, notes, transferable shares) and generic catch-all (evidence of indebtedness, investment contracts)

ii. Two questions to ask

1. when does an unorthodox investment fall under “investment contract.”

2. when are instruments that fall into one of the categories (e.g., stocks or notes) actually not securities, e.g., issued for non-investment purposes?  

c. Investment Contract—Howry test [1946]

i. Whether it is a security: investments in a variety of money-raising schemes, even though there is no note, stock or instrument commonly known as a security.  Question is whether investment in such schemes may be an “investment contract” or a “certificate of interest or participation in any profit-sharing agreement.”  
1. types of interests held to be securities ( interests in oil and gas drilling programs; interests in partnerships, real estate condominiums and cooperatives, farm lands or animals, commodity option contracts; whiskey warehouse receipts, and multi-level distributorship arrangements and merchandise marketing schemes.
ii. Howry facts: sale of individual rows of orange trees, in conjunction with a service contract under which the seller cultivated, harvested and marketed the orange crop, was held to involve a security within the meaning of 1933 Act.  

iii. Howry test: Investment contract as any transaction in which 

1. “a person invests money

a. e.g., only pension plans to which employees make voluntary contributions would be considered securities.  
2. in a common enterprise and 

a. courts split as to whether investors must share in a single pool of assets [horizontal commonality] or whether a profit-sharing arrangement between the promoter and each investor [vertical commonality] is sufficient
b. SC unique profit-sharing agreement, negotiated one-on-one by the parties, is not a security.  

3. is led to expect profits 
4. solely from the efforts of others”

a. modified “solely” to include investor who make some effort, but efforts made by others must be significant.
b. Limited partnership interests ( securities because limited partners are not entitled to participate in management.

c. General partnership interests ( not securities, since they can participate in management, but it depends on the experience of the partner, how much say he has, etc.
iv. Glosses on terms

1. investment
a. can be cash or non-cash, expected to produce income or profit; not a consumable commodity or service 

2. commonality 

a. multiple investors have interrelated interests
3. Expected profits

a. Must come from earnings of the enterprise; this return must be the principal motivation for the investment 

4. efforts of others 

a. not “solely” as SC stated it; must be predominantly by the efforts of managers.  

v. Examples, held as investment contracts

1. sale of row of 48 citrus trees when the cultivation, harvesting, and marketing of the fruit was handled by an affiliate of the seller.  Howey.  

2. sale of earthworms when the seller promised to repurchase them and to market to farmers.
3. sale of “participations” in a pyramid scheme when the seller conducted promotional meetings and the buyer received a “commission” for each new person brought into the scheme.  

vi. Economic Realities Test
1. United Housing Foundation v. Forman [1975]: held that shares of stock in a cooperative housing corporation were not securities under federal law where “the inducement to purchase was solely to acquire low-cost living space; it was not to invest for profit.” 
a. Rejected suggestion that present transaction must be a security transaction simply because the statutory definition of a security includes “any stock.”  

b. “Form should be disregarded for substance and the emphasis should be on economic reality.”

2. etc..
vii. Stocks
1. Landreth [1985]
a. Rejected “sale of business” doctrine [that sale of business effected by transfer of all its outstanding stock is not a sale of securities because the transfer of stock is simply the method used to vest ownership and control of the business]

b. ( sale of securities which had all of the attributes commonly associated with “stock” was a sale of securities within meaning of federal securities law, regardless of the purpose of the transaction or the percentage of the securities sold.  

viii. Notes [promise to pay back]
1. Courts have always recognized that there are certain kinds of “notes” that should not be considered securities, such as a note secured by a mortgage on a home, notes secured by accounts receivable or other business assets; and notes evidencing loans by commercial banks for current operations.   Courts have applied different tests to determine when notes fell outside of federal securities law.
2. But Reves v Ernst & Young [1990] changed that.
a. Any note which bears a “strong family resemblance” to one of the kinds of notes on the “judicially crafted list of exceptions” should be held not to be a security.  

b. Rejected Howry test for notes; 

c. Begin with presumption that a note is a security, but this is not irrebutable.
d. Consider factors:

i. The motivations of the lender and borrower in entering the transaction

ii. Whether note is the subject of common trading for speculation or investment

iii. How note would be perceived by reasonable members of the public 

iv. Whether transaction is subject to another regulatory scheme which makes application of the securities laws unnecessary.  

3. included in definition of security, but some are not

4. e.g., when bank lends money to car buyer who gives promissory note to the bank—not treated as securities.  

ix. Financial Instruments

1. exempted: life insurance policies and annuities, shares in savings and loan associations, CDs.

d. Exempted Securities: sec 3(a)(2)-(8)
i. Preliminary points:
1. exempted security is not subject to the registration and disclosure requirements.  

2. exempt offerings are still covered by antifraud provisions; SEC can proceed against any seller of securities under §17.  

3. state blue sky laws may apply
4. ( thought to be inappropriate subjects of regulation because already covered by regulation from other governmental authority; or because of the intrinsic nature of the securities themselves.  

ii. Exempt securities

1. 3(a)(2): any security issued or guaranteed by any federal, state or territorial governmental authority; government securities—US notes and bonds; 
2. 3(a)(3): short term notes or bills of exchange which arise out of a current transaction; commercial paper—“notes…arising out of a current transaction” that mature in less than nine months §3(a)(3).

a. SEC and courts came to see this as short-term commercial paper, i.e., high-quality negotiable notes issued for current business operations and typically purchased by banks and other institutional investors, not the general public.  
3. 3(a)(4): securities of non-profit, religious, educational, fraternal or charitable institutions.

a. Not-for-profit issuers—need not register their securities so long as none of the issuer’s net earnings benefit any person, private stockholder, or individual.  

4. 3(a)(5): securities pf certain savings and loan associations and farmers’ cooperatives; 

5. 3(a)(6): interests in railroad equipment trusts; 

6. 3(a)(7): certificates of a receiver or trustee or debtor in possession in a bankruptcy proceeding, when issued with court approval.

7. 3(a)(8): insurance policies or annuity contracts, issued subject to the supervision of a domestic governmental authority.  

8. Summary: securities subject to non-SEC regulation: e.g., securities issued by banks, insurance policies and annuity contracts issued by state-regulated insurance companies, tax-qualified employee pension plans, regulated by federal ERISA, etc—on theory that other regulations offer adequate protection.
6. The Private Offering Exemptions
a. Sec 4(2)

i. Exempts from registration any offering “by an issuer not involving any public offering.”
1. public offering not defined but 

2. courts and SEC interpreted it to mean that 4(2) private placement exemption to embody a congressional judgment that registration is unnecessary when investors on their own have adequate sophistication and information to protect themselves.  
3. private placements account for 2/3 of all debt issues; if require registration, then may even squelch capital formation.

ii. Examples clearly falling under private exemption
1. business people about to start business or a small closely held company needs more capital—get it from small circle of friends, family, social acquaintances.

2. well-established businesses make private placement of institutional grade securities with insurance companies, pension funds—already sophisticated investors. 
3. in between these two is vast gray area.  
iii. SEC v. Ralston Purina [1953]: 

1. Ralston’s policy of selling its common stock to employees—w/o registration.  Hundreds of employees of all kinds have purchased stock on their own initiative.
2. SEC sued, demanding future stocks be registered 

3. ( registration required
4. 4(2) exemption applies when offerees and investors, regardless of their number, are “able to fend for themselves.”  

5. who are these people?  E.g., executive personnel with access to the same kind of info as would be available in a registration statement.  Here, many of the stock purchasers lacked this access, and registration was required.  

iv. Investor qualification:

1. when can investors fend for themselves

a. ability to evaluate the investment, given his business and investment sophistication 

b. access to info about investment
v. Other cases:

1. sophistication w/o information ( no exemption; must have access to information

2. information w/o sophistication ( no exemption; got plenty of info but lacked sophistication

3. sophistication but no insider ( exemption does not depend on insider status

4. information access, but no actual disclosure ( must either receive info or have access to info; access can be shown by insider status, family, privileged relationship.  Doran. 
b. Sec 4(6) 

i. Adopted 1980—exempting any offering of not more than 5 mil made solely to “accredited investors”—could be unlimited numbers of such investors.
1. defined to include specified types of institutions and other classes of investors that the SEC may define.  

2. [adopted to help small businesses ]

7. Limited Offering Exemptions: Sec 3(b); Regulation D and A

a. Regulation D
i. In 1982 SEC amalgamated its exemptions for small and private offerings in Reg. D. [R501-506]
1. authority ( 3(b) authorizes SEC to, by rules and regulations, exempt offerings, not exceeding a specified dollar amt, when it finds that registration is not necessary “by reason of the small amt involved or the limited character of the public offering.”  

2. relies on 3(b) and 4(2); removes impediments to small businesses.  
ii. Detailed rules for when an offering qualifies for 4(2) exemption (rule 506) and small offerings as authorized by 3(b) (rule 504 and 505).  
	
	Rule 504 §3(b)
	Rule 505 §3(b)
	Rule 506 §4(2)

	Offering amt.
	< $1m
	< $5m
	No max

	# of purchasers
	No max
	< 35.  This can be anyone as long as you didn’t generally solicit them.
	< 35.  But all non-accredited purchasers must have sufficient knowledge and experience.

	Manner of offer
	§502(c) 

You can make general solicitations if you meet the requirements of state law.  Otherwise, you are subject to §502(c) prohibition on solicitation.
	§502(c)
	§502(c)


	
	Rule 504
	Rule 505
	Rule 506

	Aggregate offering price
	<= $1 million

Prior 12 months and during offering, aggregation with §3b offerings and with §5a violations
	<= $5 million

Prior 12 months and during offering, aggregation with §3b offerings and with §5a violations
	No limit on amount

	Number of purchasers
	No limit.
	<= 35
	<= 35 purchasers.

Sophistication requirement.

	Resale
	Freely transferable (except where the offering fails to meet state law requirements (Rule 502(d))
	Resale limitation
	Resale limitation

	Integration
	502a
	502a
	502a

	Mandatory information
	None [or to accredited investors only]
	Information disclosure to non-accredited investors. (Rule 502(b))
	Information disclosure to non-accredited investors.  (Rule 502(b))

	Manner of offering
	Unrestricted (except where you fail state law)
	No general solicitation.  But see Rule 135.
	No general solicitation.  But see Rule 135.

	Other
	Rule 503 (Form D)

Rule 508
	Disqualification (505(b)(2)(iii)

Rule 503 (Form D)

Rule 508
	Rule 503 (Form D)

Rule 508

	Excluded issuers
	Not ’34 Act Co.

Not Investment Co.

Not Blank Check Co.
	Not Investment Co.
	


b. Rule 504: small offering registered or exempt under state blue sky laws
i. non-reporting companies seeking to raise capital for specific purposes can sell up to 1 million in securities in any 12-month period.

ii. general advertising and solicitations are not permitted

iii. securities issued under this exemption are restricted—not re-sales for two years or subject to registration.  

iv. Can bypass these marketing and liquidity constraints by either

1. Register for offering under state blue sky law that requires public filing and pre-sale delivery 

2. Limit offering only to “accredited investors” under a state law exemption that permits general solicitations.  

c. Rule 505: medium-sized offering subject to SEC conditions
i. companies—neither investment companies or bad guys in Reg A—can sell up to 5 million in securities in any 12-month period.
ii. no general advertising or solicitations are permitted

iii. can be sold to unlimited number of “accredited” investor, but no more than 35 non-accredited investors.  

iv. all non-accredited investors must receive written disclosure and have an opportunity to ask questions of the issuer.

v. securities are restricted

d. Rule 506: private offerings subject to SEC safe harbor conditions
i. same as 505, with one added condition: if any sale is made to non-accredited investors, each non-accredited investor must have sufficient knowledge and experience in business and financial matters so she can evaluate the merits and risks of the investment.
ii. 506 is a non-exclusive safe harbor; an offering that does not satisfy all the rule’s conditions may still be exempt under 4(2).
e. Integration: 502
i. offerings separated in time by more than six months are not deemed to be parts of a single offering; for those within six months, will have apply traditional SEC 5 part test: 
1. part of single plan of financing

2. involve the same class of security

3. are made at or about the same time

4. involve same type of consideration

5. are made for same general purpose

ii. all offers and sales that are part of Reg D offering must meet all the conditions of the relevant exemptive rule.
f. Aggregation 

i. 504 and 505 cap the aggregate dollar amt that an issuer may raise in any 12-month period 

ii. calculate…

g. Accredited investors rule 501(a)

i. institutional investors

ii. big organizations

iii. key insiders

iv. millionaires

v. any person with annual income of more than 200,000; 
h. Regulation A Offerings
i. A general exemption for public offering of ordinary securities; has become not so much an exemption as a simplified form of registration for small issues.  
ii. Regime of mini-registration for offerings during any continuous 12-month period having an aggregate price may not exceed 5 mil.

iii. Under Reg A, offerings are exempt from registration if the issuer files an “offering statement,” containing a “notification” and “offering circular” and complies with filing and circular delivery requirements that mimic those of §5

1. offering statement filed at least 10 days before offering is to commence.  

2. Circular is a simplified disclosure document, comparable to ’33 Act prospectus but less detail; financial statements not audited.
iv. Reg A notification and offering circular ( no sec 11 liability.  But may be liable for 12(a)(2) or 10b-5 for misstatements or omissions.  
v. Reg A available only if not detailed under “bad boy” provisions: exemption not available to issuers under pending SEC administrative review, etc.; convicted of securities offenses.  
i. Rule 701 and Sec 4(6)

i. 4(6) is an alternative exemption for an offering of up to 5 million made solely to “accredited investors”.
ii. R701: ( tailored to meet the needs of a non-reporting company; exemption to non-reporting issuers where offers and sales are pursuant to compensatory employee benefits.

1. employee compensation plans—a company whose shares are not publicly traded can offer shares to employees pursuant to such a plan, w/o providing any specified information to the offerees.  
2. rationale: not an attempt to raise capital, but to bind employees to firm.  

3. Max amt that can be offered ranges from 500k to 5 mil, depending on size of company and number of shares outstanding.  2 formulas for this.
4. Securities are restricted.

8. Intrastate Offerings Exemptions 

a. Section 3(a)(11)
i. Exempt from registration and prospectus requirement any security which is
1. part of issue offered and sold only to residents of a state, where

2. the issuer is a resident and doing business within the state.

ii. Notes:

1. Not the same as jurisdictional provisions: an offering may qualify for intrastate exemption even if the mails or other interstate communication facilities are used, as long as the issuer and all the offerees and purchasers have requisite connection with the state.  

2. entire issue of securities must be offered and sold to and come to rest only in hands of residents within the state.

3. strict requirements—even if make an offer to one non-resident, can destroy entire exemption.

4. Re-sales: re-sales by original purchasers to non-residents before the securities have “come to rest” may retroactively destroy the exemption.
5. Doing business within state: has to be “substantial” business in the state.  Truckee Showboat.  
b. Rule 147—greater certainty to 3(a)(11) exemption.  
i. Doing business—

1. it is deriving at least 80% of its gross revenues from the state

2. has at least 80% of its assets in the state

3. intends to use at least 80% of the proceeds of the offering in the state

4. has its principal office in the state.

ii. Come to rest:

1. offering will be considered intrastate if no re-sales to non-residents for at least 9 months after initial distribution of the securities is completed.  

9. Reorganizations and Recapitalizations 

a. Sec 2(a)(3) and the theory of “sale”

i. For §5 to become effective, there must be a “sale” or “offer” of a security; 

ii. Act does not make clear whether “offer” or “sale” when exchange of stock takes place pursuant to a merger, sale of assets, or recapitalization.

iii. For a long time, SEC held no sale; so no registration required, no prospectus had to be delivered to shareholders whose votes were solicited for approval of the merger or other transaction.
iv. Warrants, Options, and Conversion privileges:

1. they do not represent offers or sales for value unless they are immediately exercisable.
2. if rights may be exercised immediately, both the rights and the underlying securities must be registered when issued, even before they are exercised.  

b. Exempted exchanges of securities between an issuer and its security holders: sec 3(a)(9)

i. 3(a)(9): exempts any security exchanged by the issuer with its existing security holders.
1. not sale of a security ( stock splits, stock dividends, reverse stock split, conversions
ii. exempts exchange offers that are made as no pressure recapitalizations in which the issuer exchanges its own securities with current holders w/o paying a commission to anyone for soliciting the exchange.

c. Reorganizations and Reclassifications: The No-Sale Rule and its Abolition

i. Rule 145
1. submission to shareholders’ votes for approval of a reclassification, merger or sale of asserts is considered an “offer” under 1933 Act. ( requires filing of registration statement and delivery of a prospectus to each shareholder.  
2. rescinded Rule 133—which said that transactions which required only a majority vote to complete did not constitute a sale.
ii. Form S-4—a special disclosure form for business combination transactions.
iii. Regulation M-A (1999):

1. Changed timing and procedures incident to business combinations, tender offers, and proxy solicitations

2. eased disclosure rules surrounding the announcement of a business combination that involves a stock offering

3. Rule 165 puts stock deals on the same footing as cash deals, by creating a safe harbor for deal-related disclosures prior to and after the filing of a registration statement.  

4. exempts business combinations from gun-jumping prohibitions that generally apply to prefiling announcements…

iv. A, B, C reorganizations
1. Rule 145 applies to fusions brought about through merger, consolidation, and with some exceptions, a sale of substantially all the assets for stock or other securities, all of which require a vote of shareholders of the acquired corporation.
2. Type A and C reorganizations are included under 145.  

3. Type B reorg may not invoke 145 exemption: acquiring company makes an independent offer to the shareholders of the company proposed to be acquired to exchange their shares for shares oft he acquiring company—an offer which the shareholders are free to accept or reject w/o any stockholder vote.  

d. Court and Agency Approved Exchanges 

i. 3(a)(10): exempt exchange after a hearing by a state bank or insurance commissioner or other governmental authority. [notwithstanding the exchange comes within meaning of 145.]
ii. Rationale: if the plans were approved as to fairness, after a hearing at which all security holder affected could appear, there would be no need for additional regulation.  

1. fairness hearing is assumed to be a substitute for the protection afforded to the investor by the info which would otherwise be made available through registration.  

e. The Bankruptcy Exemptions 

i. Goal of bankruptcy law is to restructure debtor’s capital and debt; one part of this is to exchange new debt or equity securities for outstanding claims of interests

ii. Br Code 1125: requires “adequate info” but avoids using “materiality.”  

1. broad safe harbor provided that exempts from liability for misleading statements under the federal securities law those who in good faith solicit sales or approvals pursuant to the reorg plan.

iii. Sales by Debtor in Possession:

1. may wish to sell securities to raise cash in order to facilitate reorg

2. Sec 1145(a)(3) permits the debtor or trustee to make such sales free from the registration and prospectus provisions of §5.  

f. Integration of Exemptions

i. For an exemption to be available, each transaction must satisfy all of the conditions of a single exemption.  
ii. Integration entails process of combing multiple offerings into a single offering, and the effect is that one or more of the exemptions may be destroyed.  

g. The Narrowing Boundaries between Public and Private Transactions 

h. Going Public by the Back Door

i. SEC taken special steps to deal with two kinds of reorgs which promoters have used to distribute shares to the public w/o registration under the 1933 Act.
ii. Spin offs
1. issuance, by a company with little or no business activity, of some of its shares to a publicly owned company for a nominal consideration.
2. publicly-owned company then spins off its shares as a distribution to its shareholders. Creating a public trading market into which the insiders can sell the remaining shares.  

3. ( the total transaction requires registration under 33 Act, even though the distribution to the shareholders of the public-owned company is not a sale.  SEC v Datronics [4th 1973]
4. SEC clarified this: will not require registration if each of 5 conditions satisfied:

a. Stockholders of the parent corporation do not provide consideration for the shares being spun off

b. Shares are spun off on a pro rata basis to the parent corporation’s shareholders
c. Parent corporation provides adequate information both to its shareholders and to the trading markets

d. Parent has valid business purpose for the spin-off

e. If parent spinning off securities restricted by rule 144, then must have held it for at least one year.  

iii. Shell games

1. shell corporation is one which has ceased active operations and has little or no assets, but has substantial amounts of stock held by members of the public.

2. promoters obtain control of the company, engage in a series of acquisitions or other transactions which cause the market price of the stock to rise dramatically, then take advantage of the inflated market to sell the shares that they have acquired.
3. ( SEC said that transactions of this type violate both the registration and antifraud provisions.  

12. Offerings by Underwriters, Affiliates and Dealers 

1. Overview:

a. Deals with distributions to public investors by 
i. Persons acting as agents for the issuer

ii. Persons who purchased securities from issuer in private transactions—restricted securities 

iii. Persons in control position with the issuer—control persons

b. common denominator—sales and offers to public investors by persons with informational advantages similar to those of the issuer—that is, transactions that present many (if not all) of the risks of a traditional primary offering by the issuer.

c. A lot of this analysis depends on definitions.
d. Control securities vs. restricted securities

i. Control securities: owned by control person who is an affiliate of the issuer; 

1. concern that control person exploit his informational advantage

2. for this reason, SEC regulates sales by control persons in much the same way as sales by issuers—idea is that public investors need the same protection when they purchase from control persons as when they buy from issuer
ii. Restricted securities:
1. securities originally acquired in a non-public offering—either from the issuer or a control person—may not be re-sold into a public trading market w/o causing the purchaser-reseller to be treated as a conduit for the issuer or control person.

2. restricted securities can be acquired in a number of ways:

a. 4(2) private placement
b. Reg D offering subject to resale limitations

c. R144A

3. Securities acquired in a non-public transaction retain their restricted character whether acquired directly from the issuer, control person or in chain of transactions subject to limitation on public resale.
4. theory is that public investors who cannot fend for themselves need protection of registration when they buy restricted securities 

2. The concept of underwriter

a. 4(1) exempts from registration requirement any person other than issuer, underwriter, or dealer.  4(3) exempts most transactions by dealers.
b. 2(a)(11): underwriter defined: “any person who has purchased from an issuer with a view to, or offers or sells for an issuer in connection with, the distribution of any security…”  
i. Solely for purposes of this definition, “issuer” is defined to include any person who “controls” the issuer.

ii. Control defined [R405]: power to direct or cause the direction of the management and policies of a person, whether through the ownership of voting securities, by contract, or otherwise.

1. control is a question of fact

c. Under these definitions there are two types of transactions that may involve “underwriter” even though no investment bank involved in formal public offering:

i. When a person who “controls” an issuer sells sec of that issuer through a broker or dealer, the broker or dealer is deemed to be “selling for an issuer” and may therefore be an “underwriter.”
ii. When a person has purchased sec directly from an issuer, and subsequently resells them, he may be deemed to have “purchased from an issuer with a view to distribution” and thus himself be an “underwriter.” 

d. Agent for issuer:

i. SEC v CCBA [1941]
1. CCBA’s solicitation of offers to purchase unregistered Chinese government bonds; mass meetings, newspaper ads, and personal appeal.  
2. ( no good; violates 1933 Act

3. CCBA is an underwriter, so not exempt from registration.  CCBA solicited offers to buy sec for value. 
4. purchasers deserved info and protection of registration, whether or not CCBA got paid for its services.  
ii. Note: pretty easy for one to be classified as underwriters.  
e. Purchaser with a view to distribution:
i. One who buys securities from issuer with purpose of reselling them to public investors.  Obvious example is investment bank, who buys and then re-sells to dealers or public investors
ii. But need not be a statutory underwriter or even a major investor 

1. e.g., buy in private placement and then resells in public trading market is “underwriter”
iii. “View”

1. defined to be “investment intent.” 

2. important indicia is holding period before resale; about two years.  

3. Statutory restrictions on Distribution of Sec by Controlling Persons or Affiliates 

a. Securities professionals who assist control persons in dumping their stock into public markets, w/o registration, liable as statutory underwriters by virtue of their participation.  

b. In re Haupt [1946]
i. S controlled PT; sold 93,000 shares of PT through H, his broker, in the NYSE.
ii. SEC argued this should be registered because H is underwriter.

iii. H say no distribution; S only gave him series of orders to sell shares.

1. SEC said circumstances should have put H on notice that a distribution was intended.

iv. H argues that 4(2) exempts brokers’ transactions executed upon customers’ orders on any exchange:

1. this exemption did not apply to situations where the broker-dealer was an underwriter

v. ( broker-dealer acted as statutory underwriter in a distribution, when it assisted controlling shareholders sell 38% interest in their company over the course of 6 months.  

c. Control
i. Possession, direct or indirect, of power to direct or cause the direction of the management and policies of a person, whether through the ownership of voting sec, by K, or otherwise.

d. Wolfson [1968]:

i. W held 40% of 2.5M outstanding Continental shares; outsider shareholders hold the rest; W sold 55% of its holdings over 6 months thru several brokers. W argues for §4(1) exemption: not purchased w/intent to distribute, not selling for issuer.

ii. ( exemption apply to transactions not persons. W is "participating in a distribution" b/c sales of large volume over short period of time had significant market impact—changes market dynamics. Manner of sale & volume = distribution. W is a statutory underwriter. Broker exemption applied to 6 brokers b/c dispersed sales.

4. Restrictions on Resales of Control Shares and Restricted Sec under Rule 144
a. Resales: many times, people buy sec from an issuer in a private transaction and wish to resell them
b. Since determination whether the person was an underwriter depended on whether the person had “purchased with a view to distribution,” there needs to be a review of his subjective intent at the time of purchase; and a search for a change in circumstances that would justify him in selling now even though he had originally taken the sec for investment.

i. Too much uncertainty and hassle, so R 144.

ii. Many securities pros see this as the exclusive means for control persons to sell into a public trading market w/o registration.  

c. Rule 144:
i. Apply relatively objective rules to both types of “underwriter” transactions.

ii. Effect is that following are not distributions so long as rules are met:

1. sales by non-control persons of restricted securities
2. sales by control persons of restricted stock and the securities firms who assists the control person

3. sales of control person’s unrestricted stock 

iii. Any sale of securities by an “affiliate” of the issuer (i.e., a controlling person), or a sale by any person of “restricted sec” (i.e., sec acquired from the issuer in a non-public transaction) must comply with the following requirements:
1. Availability of Information: Adequate Current Public Information on Issuer is available
2. Holding period for restricted securities: HHhhhhhhhIf sec are restricted, 1 year holding period has been satisfied.  

a. Holding period runs from time sec were purchased from the issuer or an affiliate of the issuer; a non-affiliate who purchased restricted sec from another non-affiliate can tack her holding period.

b. Under R144, restricted sec are: 
i. Sec issued in nonpublic offering under 4(2) or R505 (offerings up to 5 mil)

ii. 506—safe harbor for nonpublic offerings

iii. 504

iv. Reg S

3. Limitations on amt that can be sold: sales under R144 during any 3-month period may not exceed the greater of a) 1% of the total number of units of the sec outstanding and b) the average weekly trading volume for the preceding four weeks.  

4. Manner of sale: Sales are made in either ordinary brokerage transactions or directly with a market maker.

5. Notice of sale: notice of each sale must be filed with the SEC at the time the order is placed with the broker.  
iv. Note:
1. 1,3,4,5 does not apply to any sale by person who is not an affiliate of the issuer (during preceding three months) and who has held the sec for at least 2 yrs.

2. R144 applies to certain persons who receive sec in mergers and asset acq, by virtue of R145.  

a. 145(a)—controlling persons of an acquired co in a merger or sale of assets transaction are considered “underwriters” of the sec of the acq co which they acquire and subsequently resell in public transactions.  

b. 145(d)—permits such persons to resell w/o registration provided they comply with R144 (except not subject to 2 yr holding req).

5. The Section “4(1½ )” Exemption

a. Private resales of restricted sec: can a person who purchased sec from the issuer in a non-public transaction resell those sec in another private transaction, and if so, what limitations.  
i. Restricted securities ( resell privately ( w/o registration ( how to do this? 

ii. Called 4(1½) because SEC has called for some limitations under 4(1) and 4(2).
iii. So adopted 144A to clarify 

iv. [4(1½ ) really just a shorthand for 4(1) exemption when offers and sales are to non-public investors: no distribution, no underwriter, no registration.]

6. Rule 144A

a. But did not deal with question of resale by an individual purchaser to another individual who might have qualified as a purchaser in the original offering.
b. Guiding condition—resales of unregistered privately placed securities be to “qualified institutional buyers”.
c. Permits: unlimited resales of sec that have never been registered under ’33 Act, as long as such sales are made to a specified class of “qualified institutional buyers,” defined generally as including any institution with more than 100 mil of investment.

i. Exemption only available for sec of a class not traded on any US sec exh or NASDAQ.

ii. Does not require the institutions to deal directly with one another; permits sec firms to participate in the transactions, either as agent or principal, and permits active trading market in these sec; a substantial proportion of which are sec of foreign issuers who are unwilling to subject themselves to US disclosure requirements.
7. Regulation S

a. Sec 5 literally reaches overseas, but SEC never extended full conceivable reach. 

b. Reg S—1990—reflects change from protecting US nationals, wherever located, to territorial approach—permits US and foreign issuers to sell unregistered sec in foreign markets, even to US nationals.  

8. Restrictions on Resales of Sec Issues in Reorgs and Recaps
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