REMEDIES

 For each potential Remedy:

· What remedies might be available?  Go thru all of them.

· What are the limitations in the way they are applied?

· What are the responsibilities, if any, of the injured party?  (Avoiding injury, further injury, etc.)

· What if wrongful conduct that injured somebody & also benefited the wrongdoer?

· What if injured party received some benefit as well?

· What if there is risk of future injury?  Permanent/temporary?

· When do we punish the wrongdoer?

· What if injured party also engaged in same kind of wrongful conduct as wrongdoer?

· What if injured party sleeps on his rights?

Need to evaluate from both perspectives:

1. What can injured party claim?

2. How to respond/defend against what injured party seeks?

3. Can wrongdoer assert any counter-claims?

ANALYSIS:  
1) What is the nature of the injury?  (property, rights, business interests, defamation?  several?)  

2) What interests of injured party need to be addressed to be returned to rightful position?  

a) id every single interest that might be injured/impaired in some way (can claim multiple injuries)  

3) What remedies are available?

a) Damages: what kind; how to measure; what are arguments for each?

Hatahley’s rule:  the fundamental principle of damages is to restore the injured party as nearly as possible to the position he would have been (rightful position) in but for the wrong.  
(1) Compensatory:  Money to compensate for loss or injury (General + Consequential);  designed to make Π as well off as he would have been if he never had been wronged.  

(2) Nominal: Π’s rights have been violated, but no loss is sustained or injury cannot be measured

(3) Punitive:  Sum of money awarded in addition to compensatory to punish ( and deter others

ii) Contracts Damages:  Object of remedy of compensatory damages is to place injured party in as good a position as had there been no breach (expectancy interest/looking forward)

(a) General damages

(i) Benefit of the bargain: if wrongdoer had not breached what would injured party have received; what would bargain have yielded (lost profits) + any out-of-pocket expenses that were spent b/c of the breach...

(ii) Costs and expenses associated w/ victim’s mitigation efforts (substitute performance)

(b) Consequential damages:  every other thing you can think of that might have been a damage consequential to the Π - but must fairly and reasonably arise naturally from the breach or within the contemplation of the parties at the time the K was made, as the probable result of a breach (reasonable foreseeability).  
1. Meinrath v. Singer Co:  A creditor may recover interest on late payment of money due but no consequential damages.  (Only time Π will not be made whole is for K for payment of money; damages are only that exact amount of money + interest).  (See J.I. 355: Obligation to Pay Money Only; Civil Code § 3302). 

2. Texaco v. Pennzoil:  Π in an action for tortious interference with an existing K is entitled to recover full pecuniary loss of benefit it would have been entitled to under the K + consequential and punitive damages.  This is an example of getting the expectation cost of the K (the value of the oil, not just the stock).  The damages are considered consequential and not general damages b/c Π lost the oil as a consequence of not getting the stock.  (But Prof disagrees; thinks they are primary damages). 
3. Kearney & Trecker:  Parties’ Power to Specify Remedy:  A consequential damages disclaimer is not invalidated by the failure of a limited remedy provision unless it is unconscionable. (See UCC § 2719:  “Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this code”)   
(c) Ordinarily no ED or punitive damages.  

iii) Tort Damages:  Object of compensatory damages is to place injured party in as good a position as prior to the wrong (looking back); 

(1) For injury to property look at fair market value; but if there is no market measure then look to replacement costs if it does a better job of putting injured party back in original position.  
(a) CA Civil Code § 3355:  Damages re personal property of peculiar value:  
(i) Show some market value; 

(ii) Show some unique value to Π; 

(iii) To be fair, prove either that ( had notice of unique value or (’s conduct was intentional and wrongful. 

(iv) = ( only pays market value unless knew it was special to somebody. No fixed standard for deciding amount; jury must use judgment based on evidence and common sense. 

(2) Other forms of compensatory damages:  did Π spend $ that should be reimbursed; money in connection with litigation efforts; special time/effort above and beyond what’s being compensated for; etc.  

(3) For personal injury claims, look at med expenses + lost earnings in past and future.  

(4) ED:  Non-property aspect of tort damages; Laycock lays out standards: can you prove actual ED; or in torts is it a punitive damages case? [See details on p. 9]

iv) Avoidable consequences:  see if injured party could have used reasonable efforts to reduce amount of loss/damages (like duty to mitigate – burden of proof is on ( to establish that damages could have been lessened).  If both parties had mutual opp’s to avoid the consequences, maybe victim did not have to do anything

(a) Landlord/tenant rule:  In some jd’s landlords do not have duty to sublet to mitigate if tenant walks out. 

(b) Breach of employment K:  Standard is to make a reasonable effort in finding an alt, and accept an alternative if it is “substantially equivalent”. 

v) Offsetting benefits:  When (’s tortious conduct results in an injury to Π or her property, but that conduct also directly benefits Π, the value of the benefit may be deducted from overall damages (applies more to Ks than torts; i.e. breach allows seller to make an otherwise impossible sale to someone else; or wages earned thru another job...).  

vi) The Certainty Requirement:  Principal obstacle is that damages must be certain (cannot be speculative); calculation has to be reasonably susceptible to certainty; ( can usually argue that the full amount being sought is at some level too speculative (i.e. new business claiming lost profits).  Ct has tremendous discretion & must balance interests between parties.

(1) Certainty re Damages:  There must be proof sufficient to establish a probability of loss in the minds of reasonable persons; but does not have to be proved with mathematical precision; in many cases, if the existence of damages is certain, recovery will be permitted even though the extent or amount of damages is uncertain.  The court may infer the amount necessary to compensate Π, but must be tied to rational data (not speculative; use damages experts).

(2) Certainty re Future Damages:  All future damages are inherently uncertain both as to their existence and extent.  To prove their existence there must be a showing that they will more likely than not happen or that there is a reasonable probability that they will occur (better than 50-50 chance); otherwise the claim will be dismissed.  

vii) In Ks w/ liquidated damages provisions: (i.e. no consequential damages to be awarded or none in excess of purchase price; not impliedly warranting anything)

(1) If damages are difficult or impossible to ascertain, contractual provisions providing for payment of a stipulated sum of $ upon breach of the agreement are upheld if the amount to be paid bears a reasonable relationship to the anticipated loss.  The burden of proof of unreasonableness is on the challenging party.  

(a) Northern Illinois Gas:  A mutually agreed upon liquidated damages clause provides the exclusive measure of damages in the event of default (as long as it’s enforceable).  

viii) Prejudgment Interest:  ( is trying to limit by demonstrating that amount of damages being claimed was not reasonably ascertainable as of time the damage took place. [See details on p. 9]

b) Equitable remedies:  Is there a harm that cannot be compensated by $?  Remedy at law ($ damages) must be inadequate to get equitable remedies; but can find ways to get around this req’t.

i) In a case where either remedy would make him whole, a Π must choose whether he wants to receive compensatory damages or an injunction.  

(1) “Inadequate Remedy at Law” v. “Irreparable Injury”:  

(a) To show inadequate remedy at law, in practice look to these factors:  when any delay would deprive Π of beneficial use of right he seeks to have; economic harm + unique value to product (difficult to replace/recover); how difficult it is to prove/measure damages; etc.

(i) Continental Airlines:  A party is entitled to equitable relief of injunction as substitutionary remedy when economic damages would be difficult and expensive to prove.

(b) Inadequate remedy at law is interchanged at times w/ irreparable injury; confusing b/c irreparable injury is used in 2 contexts:  notion of whether can get injunctive relief or if damages is enough; also for preliminary injunctions and temporary restraining orders b/c will suffer irreparable injury if court doesn’t.  Courts look at similar factors; but are very different contexts. 
(2) Irreparable Injury Rule
(a) “A legal remedy is adequate only if it is as complete, practical, and efficient as the equitable remedy.”  Once this definition of adequacy was in place, the irreparable injury rule did not embody much preference for legal remedies b/c in few cases is the legal remedy as good as the legal remedy.  

(b) The tiebreaker functions of the irreparable injury rule rarely come into play. 

(c) Courts talk about the irreparable injury rule when they deny specific relief for other reasons. 

(d) The irreparable injury rule almost never bars specific relief, because substitutionary remedies are almost never adequate; any litigant with a plausible need for specific relief can satisfy the irreparable injury rule. 

(e) Proposes that we think of injunctive relief as default remedy to restore Π exactly what he has lost; unless money can take care of it.   

(3) It is becoming less and less difficult to establish “no adequate remedy at law” where damages are not enough to qualify for equitable remedies; Laycock concludes there is no single case where inadequate remedy of law was the real reason for injunctive relief; there were always underlying reasons (i.e., undue hardship, etc.).  Seems that irreparable injury rule is being maintained as gatekeeper way for courts to get rid of cases or not (standard is almost impossible to define). 

c) Preventative remedies are designed to prevent harm before it happens, so issue of compensation never arises.  Preventative remedies come in 2 forms: 

i) coercive remedies:  injunctions

ii) declaratory remedies:  

d) Injunctive relief (available in any cases where you can meet the req’ts). A court order, enforceable by sanctions for contempt of court, directing ( to do or refrain from doing some particular thing; injunctions against future violations of law seek to maintain (more than restore) Π in her rightful position (prevent harm rather than compensate for harm already suffered), to ensure that she is not illegally made worse off.   

i) in Ks the world of injunctive relief is often characterized as specific performance; additional requirements:  must demonstrate the terms of the K you want to specifically enforce are definite; must show that you performed all of your obligations.  

(1) Specific Performance:  CA Civil Code § 3391 says cannot grant specific performance against someone if it is not just.  Leaves courts a wide-open discretion...

ii) Ariola v. Nigro:  Normally courts will looks to whether there is an inadequate remedy at law for Π, but also whether it’s a big burden on ( to comply with an injunction/equitable relief.  But the courts will not conduct the traditional balancing of equities in deciding whether an injunction should issue to remove encroachments on land where (’s encroachment is found to be intentional.  

e) Preventative/Preliminary injunctions: TROs or PI’s; try to preserve the status quo and avoid irreparable injury until the case is decided; only in effect for the life of the case; is there anything the court can do to further protect and advance the cause of putting injured party back into rightful position  

i) The court orders ( to engage in or refrain from engaging in specified act; TROs and PIs are identical except duration (TRO = 10 days max, often until judge can decide on whether to issue an Injunction)

(1) Extraordinary remedy b/c stepping in before deciding who is right/wrong; different formulations of ways to balance interests (trying to figure out what is the hardship Π might suffer – how severe/irreversible – and what is the likelihood of success; if Π is going to lose anyway) if more likelihood of success, less serious harm needs to be shown, and vice-versa.

(2) From Π’s side must tell story (non-argumentative story telling, complaint, admissible evidence, etc.) in such a way that judge’s reaction is that TRO is needed immediately. 

(3) From (’s side, can attack by showing no likelihood of success, balance of harms, claim $ will take care of whole thing, ask for huge bond, etc. Want to stave-off TRO and at least get to PI hearing.  

(4) Preliminary hearing is often evidence, declarations, motions, and even experts/witnesses despite not much discovery; and often asking judge to shut down ( company (for trade secret cases)

(5) Often important to negotiate behind-the-scene w/ opponent re TRO:  (s can realize likely to be hit w/ PI hearing and need alternative kind of PI that he can live with; and judges frequently ask parties to negotiate before making decision; so good to think of alternative orders each would want.  Often as ( it is best defense to provide an alternative order (Not giving notice = Ex Parte)

ii) Traditional 4 factor test re whether a PI should be granted (from LA v. NFL):  

(1) a strong likelihood of success on the merits, 

(2) the possibility of irreparable injury to Π if the preliminary relief is not granted,

(a) No adequate remedy at law; damages cannot fully repair the wrong that has been committed

(b) IP cases, irreparable injury is presumed.  

(3) a balance of hardships favoring the Π, 

(a) The hardship Π will suffer absent the order outweighs any hardship the ( would suffer if order were to issue

(b) (only hardship you look at is slice of time:  time PI is entered and time the case is tried)

(4) and advancement of the public interest (in certain cases) (or that issuance of order will cause no substantial harm to the public).  

iii) Ripeness component:  Plaintiff must first make a threshold showing that a preventive order is necessary; before an injunction will issue, there must be a ripe threat of injury.

(1) must be a real cognizable threat that would cause irreparable injury (b/c considered an extraordinary remedy), 

(a) Required showing re ripeness: The rule does not require that defendant already have committed one violation before he can be enjoined from committing another. Nor does it require that defendant explicitly threaten a violation or admit his intention to violate. It is enough that there be a substantial or realistic threat of violation. In addition to a real threat of unlawful conduct, plaintiff must show a real threat that he personally will be harmed by it.  Also, the imminently threatened injury must be irreparable.

(2) and the scope of the injunction will be limited to the parties before the court

(3) court does some balancing:  will look at the hardship it might impose on ( in having to comply (cannot outweigh the benefit it would confer on Π)

(4) scope and term of the injunction must be something the court can enforce; cannot be too difficult to monitor or tell whether there has been a violation (court must be able to enforce)
iv) Bond (Security) requirement:  Protects ( incase injunction was improvidently granted by ensuring that ( has a source of compensation for injury suffered (+ attorney fees); some jd’s limit (’s recovery to amount in bond; bond amount will depend on damages sought, jd, etc.  
v) Propensity/Proclivity Cases:  9th Circuit standard: 1. scienter; 2. isolated or recurrent action; 3. ∆ recognizes wrongfulness; 4. sincerity of assurances against future violation; 5. characteristics of business that might lead ∆ to “do it again”; temptations. Standards are somewhat amorphous

vi) Connecticut Half-Way House:  Equity will not grant injunctive relief where land use is reasonable and Π is alleging fear of future actions as its grounds for injunctive relief. Πs’ fear of future events or actions does not constitute irreparable injury for which equity will grant an injunction.  The injury must be real and current.  

vii) Appeal-ability:  PIs are appeal-able.  TROs are not appeal-able thus once TRO is invalid you don’t need to comply; or can treat it like it becomes a PI and is appeal-able.  Note a ( is not bound by TRO until he has been notified of its terms.  

f) Declaratory relief:  A declaratory judgment conclusively determines the rights of parties involved in a contested issue, thereby settling the controversy w/out awarding any additional relief such as damages, restitution, or a coercive decree.  Furnishes an authoritative and reliable statement of the parties’ rights.  

(1) Must be specific in your complaint; is not a general pleading. 

(2) Per statutes you have to demonstrate that a present and actual case or controversy/dispute (cannot be speculative; stringent ripeness component); and fed jd.  

ii) Test: Whether there is a substantial controversy between parties w/ adverse legal instruments w/ actual sufficient immediate and real to warrant declaratory judgment.... adversary relationship must have crystallized for parties to show... (and the controversy must continue throughout duration of case).

(1) Initially the jd and ripeness burdens are on party filing the complaint or counterclaim; then burden depends on nature of the claims.  

(2) If not imminent, court may hold off to see what happens...

iii) Benefit: No irreparable injury req’t; don’t have to show balancing of harms/success; is a final determination that can be made more quickly.  

iv) Examples:  quiet title to personal property, reformation of K, cancellation of K b/c of mutual mistake, patent cases, insurance company cases, nominal damages ($1 in claim of fraud)...

(1) CA CCP § 760 re Quiet Title:  An action may be brought under this chapter to est title against adverse claims to real or personal property or any interest therein...

(2) Civil Code § 3399: Reformation:  when thru fraud or mutual mistake of parties.  

v) Declaratory relief v. Injunction:  Difference is that irreparable injury must be proved in an injunction action, which is hard. For declaratory relief, must show an actual controversy and some of the factors detailed above; but don’t need to show irreparable injury.  

vi) Law:

(1) Creation of declaratory judgment remedy 28 USC 2201:  In a case of actual controversy w/in federal jd... upon filing of appropriate pleading any court of US may declare rights/legal relations of any interested party seeking the declaration (broad!) whether or not further relief is or may be sought (could be an affirmative defense or counterclaim)... any such declaration will have force and effect of a final judgment or decree...  

(2) FRCP 57: talks about the existence of another adequate remedy does not preclude jmt for declaratory relief where it’s appropriate; the court may order a speedy hearing of an action for declaratory judgment and may advance it on the calendar.  Also addresses jury trial (is an equitable remedy); can get a jury trial if otherwise entitled to it.  Trick is the legal issues are decided by court and do not go to jury anyways; therefore lot of declaratory judgment cases do not have jury issues. 

(3) CA Code of Civil Procedure § 1060: Any person interested in written instrument.. and other cases of actual controversy relating to rights of parties, can bring original action or x-complaint for declaration of rights/duties.  Can request declaration before any breach of obligation.

(4) CCP § 1061:  Court’s ability to refuse to exercise its power (has broad ability to enter declaratory relief judgment; but also has enormous discretion to say it doesn’t want to).

(5) Note: Some special statutes (i.e. family/probate court; parties sharing water source) provide for a decision (like determination of heirship, or validity of a marriage) and not the general statute.  

g) Restitution:  An equitable remedy (or indep. c/a); situations where maybe you can make the Π whole, but afterwards the ( still has a pile of money and has benefited from the wrong/at expense of Π (( knowingly/willfully benefited unjustly); restores to Π any benefit wrongdoer may have gained from misconduct; to disgorge any unjust enrichment or gain (lip service paid to having to demonstrate that you have no remedy at law; easy to show – inequitable benefit to ( and damages are not enough).  Measured by (’s gain, not Π’s losses (so if ( invested your $1000 in stock and it’s worth $2000, you get $2000 although you only lost $1000).  

i) Substitutionary remedies:  Provide Π w/ monetary recovery measured by the unjust gain, rather than with the precise thing wrongfully obtained by ( (quasi-k implied in law, constructive trust, equitable line, subrogation in equity)

(1) Disgorging Profits:  Olwell (egg-washing machine):  If the wrongdoer is consciously tortious in acquiring a benefit at the expense of the injured party, he is liable for what the injured party has lost and is deprived of any profit he may have gained. 

(a) Deterrent principle behind restitution; trying to protect people from trademark piracy.  Court distinguishes innocent infringers from deliberate, knowing, willful infringers, in which case you look to disgorgement.  Will look only at what ( gained and not at Π’s losses.

ii) Specific remedies in restitution:  Provide recovery of precise thing ( wrongfully obtained.  

(1) Constructive trust:  Cases with fraud/mistake/insolvency

(i) Snepp v. US:  A constructive trust is a proper manner of disgorging profits of one who abuses a confidential position. Focus is on (: did he get something wrongfully; therefore we do not look at Πs loss (which is nothing, since the CIA book did not contain any confidential info).

(b) Reasons for CT:  Insolvency:  Many cases are not brought b/c ( has no money or is/will be in bankruptcy.  Unjust enrichment claims thru constructive trusts allow Πs to get priority over other creditors (if Π sued for damages only, might not get anything b/c ( is insolvent or other creditors are ahead in line).

(c) Req’ts for CT:  Fraud or mistake + unjust enrichment must relate to specific identifiable piece of property.

(d) Standard CT fictions that courts will engage in to try to give defrauded Πs a preference:

(i) Any $ withdrawn from commingled account is assumed to be (s money first; Πs money stays in the account for longest period of time.

(ii) If ( withdraws and balance is below Π’s amount, the Π can only get what is left in the account... unless can trace where $ went and claim the investment

(iii) When money is withdrawn by ( and invested in different ways; how to treat the investments that were made when there was still more $ in account than Π’s money = reverse the rule for investments; investments made out of same account after Π’s money was taken become eligible for a claim by Π, so ( is presumed to have invested Π’s money first.  

(iv) Only requirement for investment theory is chronology.

(v) New money added back into account is not treated as Π’s

(2) Tracing [not on exam]

(3) Equitable lien:  when conduct was not fraudulent, but misled Π into spending time/money on something: cannot get constructive trust but maybe an equitable lien so that your priority is established. 
(a) Equitable Lien v. Constructive Trust:  If you have an equitable lien, all you have is a secured interest (you are not an owner like a constructive trust beneficiary).  Also, if the value of property goes down, you do not suffer (unless it goes below your lien amount).    Most powerful remedy is constructive trust and equitable lien (if it goes up, you benefit; if it goes down, you are protected).  For almost every constructive trust case can get equitable lien b/c requirements overlap.  

(4) Rescission:  Cases w/ fraud, mutual mistake and duress.  Cancels/reverses transaction and seeks to place each party in position he occupied prior to the K;  look to what ( received;  swing to disgorgement when high culpability; otherwise courts will move towards measure of restitution that has to do w/ reversing the transaction.  Usually Π only seeks this where ( has done really well, and Π has not (so might feel more like restitution).  Can also sue for damages (‘in the alternative’); but cannot do it if you actually tendered the premium back to somebody and they accepted.

iii) You can sue for both damages (assume you can demonstrate them) and restitution; and at end elect your remedy to avoid double-recovery.

h) Punitive damages: Standard in CA is Civil Code § 3294; look to (’s conduct (CA has bifurcated procedure to protect (); Jurors are informed that the purpose of punitive damages is to punish the wrongdoer and discourage him and others from doing this again in future.

(i) Malice: ( acted w/ intent to cause injury; or (’s conduct was despicable and was done w/ willful and knowing disregard for rights or safety of others.  

(ii) Oppression: Conduct was despicable and subjected Π to cruel and unjust hardships... (despicable conduct:  conduct so mean, vile, base or contemptible that it would be despised by reasonable people).

(iii) Fraud...

ii) US Sup Ct had issue w/Con’lity of excessive damages: established guideposts to help state courts around the country:

(1) Look at ratio of harm likely to occur and harm that did occur & punitives.

(2) Look at degree of reprehensibility of conduct

(3) Look at civil/criminal penalties that could be imposed to get a scale of #s.

4) Remedial Defenses:  to an entire case or against the equitable claims being made (less effective against damages claims; more effective against injunction or restitutionary relief)

a) In Pari Delicto was absolute defense based on bad conduct of Π in law (beyond comparative negligence)

i) 1st traditional test was that Π had to be at least as responsible as ( (or more at fault), and Π’s wrongful conduct had to arise from the same illegal act.  

ii) Modern test is softer:  Π has to have participated in some sort of the same wrongdoing as ( (not necessarily exactly the same illegal conduct).  Some courts cite the traditional test, but use the more modern test, which is closer to unclean hands defense.  Also prohibiting Π from suing cannot impair public policy goals.

iii) In pari delicto is narrower than unclean hands; harder for ( to prove Πs bad behavior.  Prof sees in pari delicto as deterrence (send message to potential Πs that if they behave badly, they will not be able to sue); & not making court system avail. for people who are equally at fault (2 bad actors) & save resources of judicial system for innocent Πs. 

b) Unclean Hands came from equity and can only be asserted in equitable actions.

(1) The unclean hands defense is based on a maxim of equity:  “He who comes into equity must come with clean hands.”  If Π’s hands were not clean (if he were guilty of inequitable conduct) it was said he could not get relief in equity.  There can be a lesser degree of culpability for unclean hands than in pari delicto; so is preferred by (s.  

(2) Isn’t the unclean hands defense the same as saying two wrongs make a right?  B/c Π committed some earlier wrong, (’s wrong goes unremedied.  Denying relief may help deter wrongs like Π’s, but it only encourages wrongs like (’s.  Shouldn’t courts ask whether denying Π relief is a sensible remedy for the earlier wrong, either in the sense that it moves the parties closer to their rightful position, or in the sense that it further relevant substantive policies?  

ii) Significance of merger between unclean hands and in pari delicto is that if you are being sued for damages, and are able to assert unclean hands (easier standards to show Πs misconduct) that is good for (s.   

(1) In practical terms:  If you assert as an affirmative defense unclean hands or in pari delicto, you are allowed to do discovery relating to Π’s conduct to support that defense; and because standards are loose, this can open discovery to a substantial extent.  And strategically this can lead to further defenses, etc.  

(2) High level of unpredictability; can turn on what court feels about a case.  

c) Estoppel:  “An act or statement inconsistent with the right later asserted, reliance and injury.” Can arise informally, from oral representations or even from silence; closely related to fraud, but even good-faith representations that become untrue because of changing circumstances can create an estoppel.

i) Requirements:  All of the various equitable estoppel tests include detrimental reliance by party A upon an act or statement by party B that is inconsistent with a right subsequently asserted by party B

ii) Estoppel awards the misled party its expectancy, and not its reliance.

iii) The traditional rule is that the gov cannot be estopped.

d) Waiver:  Conduct on behalf of victim which is inconsistent/misleading with the position they are taking

i) An effective waiver of an affirmative right must be a clear and intentional act.  Absent such actual or implied intent, no waiver has occurred.

ii) Note the distinction between the concept of waiver and the concept of estoppel:  

(1) Waiver is the knowing relinquishment of a known right; 

(2) Estoppel is the imposed preclusion o the exercise of a right. 

iii) Some courts say gov’t can be said to have waived its rights, but only if the official who waived the rights had authority to do so. (Issues re how the court knows which gov EEs have the authority to waive regulations).

e) Laches:  Equitable concept which bars relief to Πs who delay the assertion of their claims for an unreasonable time; founded on notion that equity should only aid the vigilant; purpose is to resolve disputes before pertinent evidence becomes lost and (s rely on their claimed property.  

i) 3 affirmative req’s to show laches:

(1) a substantial (unreasonable) delay by Π prior to filing the suit,

(a) partly a function of how much time has passed, and partly a function of the reasons for the delay.

(2) awareness that a trademark was being infringed,

(3) reliance by the ( (prejudice)

(a) req’t of reliance or harm to ( emphasizes the close link between laches and estoppel.

ii) Similarity of defenses of laches, estoppel or waiver in certain contexts.  Lost evidence is a form of prejudice generally seen only in the laches cases.

iii) The more volatile the value of the property, the sooner any claim will be barred.

iv) Most common source of delay is that Π didn’t know she had a claim; if she didn’t know and had no reason to know, delay is not unreasonable.  If Π knows or should know the facts, further delay is unexcused whether or not she knows the law or figures out the consequences of putting law and facts together.

v) Poverty or inability to find a lawyer does not justify delay.

f) Laches v. Estoppel:  Closely related; while laches mainly looks at prejudice that results from a delay, estoppel is concerned with prejudice from misleading action by the Π.  The two doctrines begin to merge, and both may be asserted, when ( is misled by Π’s silence over time.  
g) SOL: Fixes time in which suit must be filed; time begins to run when C/A accrues and suit is barred when time runs out.  
i) The Discovery Rule
(1) The SOL can begin to run on the date of (’s wrongful act, the date of injury, or the date the wrong is discovered.  

(2) Discovery rule applies an objective standard of reasonableness to Π’s subjective knowledge. 

(3) Discovery rule tolls the SOL until Π knows enough facts; it is irrelevant whether she knows the law. 

(4) Judges developed the discovery rule; they implied it into some statutes and not into others.  Some statutes now codify the discovery rule, and some explicitly reject it, as in the UCC provision on breach of warranty.

(5) Many statutes codify a discovery exception but add an absolute outside limit, sometimes called a statute of repose.
h) Laches v. SOL 
i) The conventional SOL creates a fixed time in which suit must be filed; time begins to run when the cause of action accrues, and the suit is barred when time runs out.

ii) SOLs used to apply only to actions at law; laches was equitable substitute for SOLs, and the sole time limit on suits in equity; thus, it was possible for suits in equity to be filed decades after the events giving rise to the claim, if Π’s delay were excused or ( could not show prejudice.

iii) Most equitable claims are now subject to a SOL & laches; came about in  2 ways:

(1) Modern SOLs sometimes explicitly apply to suits in equity

(2) Chancellors began to apply SOLs to suits in equity if law & equity courts had concurrent jd

iv) If there is both a legal and equitable remedy for same underlying wrong, then SOL applies to both remedies.

v) Laches remains the sole bar only in cases where the substantive right is created by equity, most notably, suits for breach of trust; and even there, there are exceptions.  

i) Unconscionability: When ( wants to argue that something a contract is unenforceable/unconscionable (traditionally an equitable doctrine; codified by UCC so also a defense at law for sale of goods)

i) Look to whether K is adhesive (a form K); if so, might be unconscionable.

ii) Look at whether other factors are present which under standard legal rules will render it unconscionable.

(1) a) Does provision fall in the reasonable expectations of weaker party?

(2) b) Even if consistent w/ weaker party’s reasonable expectations, is it unduly oppressive or unconscionable?

iii) Unconscionability has 2 elements:

(1) Procedural element:  focuses on oppression or surprise due to unequal bargaining power

(2) Substantive element:  focuses on overly harsh or one-sided results

iv) The prevailing view is that both elements must be present in order for a court to exercise its discretion to refuse to enforce a K or clause under the doctrine of unconscionability.   But they need not be present to the same degree.  

v) Court has discretion as to whether to sever or restrict the unconscionable provision or whether to refuse to enforce the entire agreement; but the legislative history appears to contemplate the latter course only when an agreement is permeated by unconscionability. 

Tell client:  Here’ s what’s available, here’s what will be difficult, some will require additional facts, some will depend on discretion of court and how well we present our evidence... try to give client an answer about what the damages might be, what are alternatives, chances of getting them, any useful declaratory relief, and is there any unjust enrichment to deal with.  But cannot have double recovery so may need to select among these.  Be sure to say what are your best arguments.  

Value as the Measure of Rightful Position
· Fifty Acres of Land:  Just compensation under 5th Am. must be measured by FMV of property (despite higher cost to buy another plot for landfill), unless the market value is too difficult to determine.  

· Trinity Church:  In cases involving special purpose property (old church) when there is no active market, the best method is reasonable reproduction/reconstruction costs less physical depreciation (( had to pay for % harm they caused).  

· Decatur County Ag-Services:  Measure of damages for partial destruction of a growing crop is difference in the crop’s value immediately before and after the injury, with value determined at the time of harvest. 
Reliance and Expectancy as Measures of the Rightful Position
· Neri: Under UCC seller of goods rejected by breaching buyer recovers lost profits+ incidental damages caused by breach. 

· Chatlos:  For breach of warranty, damages are diff. btw. FMV of goods accepted & value if they had been as warranted.

· Smith v. Bolles:  Proper measure of damages for fraud in sale of stock is the actual loss suffered due to the deception (price paid for the stock), not the purported value of the stock (b/c tort action; put in position before tort).

Collateral Source Rule 

· No mitigation of damages or reduction of liability b/c of compensation paid to Π from collateral sources; ( should not benefit from fact that Π was prudent to provide for protection in advance, or that 3P was willing to pick up the bill for Π (not punitive basis and no double recovery b/c independent source often has subrogation rights).
· Substantive rule:  ( is barred from reducing their damages/liability b/c there is a collateral source.
· Evidentiary rule:  Jury is barred from hearing evidence about the collateral source.  

Remittitur
Remission by Π of a portion of Π’s damages award (the portion trial court decides is excessive) as a condition of court’s denying motion for new trial.  If you don’t remit, court will grant motion for new trial.  Court cannot automatically reduce award b/c 7th Am right to jury trial issue.  
Emotional Distress Damages:
· Rare to get ED damages in contracts; 
· Insurance cases are contract cases and qualify for ED too b/c include people’s state of mind as well as the financial, etc.  Bad faith by insurance might result in ED for victim.
· In personal injury torts ED factors in:
· If Π can show ED as result of physical injury, can for sure recover for ED;
· but gets tricky when a witness or family member sues for ED:  must you see the accident take place... how far this can go if you are a third person.
· In other torts may deal w/ ED differently:
· False imprisonment, malicious prosecution, abuse of process, defamation, invasion of property, conversion, tortious interference w/ K, etc.  – can get ED without any economic harm b/c these causes of action are directed to trying to protect interests of individual; not simply damage to property or financial interests (fit into dignitary harms).  
· Can sue for ED in fiduciary (including attorney/client) cases; breach of duty that causes ED.

· Emotional Distress as Cause of Action:  Legit separate cause of action, IIED, where conduct must be outrageous, intentional, and ED must be severe.  Negligent infliction of ED:  not really a separate cause of action, although is referred as one; but is just negligence w/ ED damages.  
Taxes, Time, and the Value of Money

Personal injury damages are not taxable.

· Norfolk:  Trial judge cannot refuse to admit evidence of the nontaxability of jury awards or to instruct the jury thereof b/c no longer too speculative...  (Most states (CA) also disagree w/ telling jury the damages award will be tax free.  Because along these lines, would have to inform jury about lots of other issues, such as insurance, attorney fees, etc).

Prejudgment Interests

· In certain situations, interest may be awarded on amount found to be due from time C/A arose to date of judgment as compensation for withholding the money.  

· Prejudgment interest is not intended to punish ( but merely to compensate Π for being denied the opportunity to invest and earn interest on the amount of damages (thus is not awarded on punitive damages)

· CA Civil Code § 3287:  (A) when damages are capable of being made certain, prejudgment interests should be awarded; (B) when damages are un-liquidated/cannot be made certain, court can exercise discretion to award prejudgment interest from point in time when complaint was filed (not per date of loss).  

· Much litigation re what is capable of being made certain.

· Focus on what ( knew; if he could have paid amount certain enough... 

· CA Civil Code § 3288:  For tort cases, interest may be given by jury w/ exception (case law) that do not get prejudgment interests for damages awarded for personal injury ED.  

· Offer to compromise under § 998; and Civil Code § 3291, if ( makes offer to compromise/settle Π has 30 days to settle and refuses, and does better, ( must pay prejudgment interests.  If Π makes offer to dismiss for 100K, and ( says no, and Π prevails for more than 100K, will get interest at 10% from date offer was made.  ...

· Rate of interest:  If specified in K, use that amount; otherwise 10% interest based on Civil Code.  Torts % is from CA Con, at 7%.

· Fed Courts award prejudgment interests rate that would be earned by prudent investor, etc... 

· National Gypsum:  A genuine dispute over liability does not qualify as “peculiar” or “exceptional” circumstances justifying a court’s departure from the general rule that prejudgment interest should be awarded in maritime cases.  

Present Value:

· Present value is usually thru expert testimony; jury is told that if Π’s harm includes future economic damages, this amount must be reduced to present cash value b/c thru investment will grow; must determine amount of money that if reasonably invested would provide Π with amount of money constituting damages

· Pfeifer:  Fed courts may choose manner in which to discount present value of future earnings and are not bound by a rule of state law (b/c all methods used cannot arrive at an exact figure with precision.  Therefore, to adopt a single method as a federal rule of decision would be unworkable.  

Other Restitutionary Remedies: Subrogation, Contribution and Indemnity
· American National Bank v. Weyerhaeuser:  An agent who buys stock from a principal due to the negligence of a third party has standing to sue the third party.  Bank acts as insurer and can proceed directly against party who damaged the insured (Bd).  If there was comparative negligence between Bank and W, subrogation would not apply.  Party must be innocent of any wrongdoing for this to work.  And once full payment has been made on behalf of someone else, stand in their shoes completely.  Nowadays you can recover under contribution, under equitable indemnity, even if there is some % fault on your behalf.  Will get partial recovery.
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