Spring 2005 Peterson PROPERTY 
“property as referring to relationships among people with respect to things, not to a relationship between a person and a thing”

	Concept/Doctrine
	Black Letter
	Policy
	Cases/Examples

	Acquisition by Find
*Look to the competing interests before the court to determine who has superior rights.
	Ownership = title to property

Title = ownership is relative

Possession = physical control and intent to exclude; easier to prove than ownership

Subsequent Possession: can come to own

Prior Possessor: wins against subseq if both honest claimants.

Trover = $ damages measured by value of object; forced sale OR 

Replevin = return of the goods.

Trespasser = TO prevails against trespasser unless trespass trivial or technical.
	*First-in-time rule: first person to take possession owns it.
TO > Prior Poss > Subseq Poss

*Voluntary bailment: if a wrongdoer pays damages to bailee has an answer to action by bailor (TO).  TO (bailor) must then go after the bailee.

*Involuntary bailment: finder is bailee; bailor can go after both.

*Court seems to prefer granting possession rather than damages to Prior Poss.
	Armory v. Delamirie: Jeweler must give jewel back to boy. Rule: Prior possessor has better claim than subseq possessors against all but the TO.
Hannah v. Peel: homeowner buys home but never takes possession; finder keeps jewel. Rule: Finder entitled to possession against all but the true owner.

McAvoy v. Medina: Lost property in a public place goes to finder;  mislaid property goes to the owner of the premises.

Anderson v. Goldberg: trespassers cut logs; miller won’t return. Held for trespassers b/c closer to TO than miller.

	ADVERSE POSSESSION

*Can only acquire title of the estate you enter on: if acquire against holder of a life estate, all AP gets is title by that measuring life.  If LE holder dies before AP acquires title, AP must start over against holder of remainder.

	Acquisition by Adverse Possession
*Once AP acquires title, treat as owner from date of entry (except for torts, etc)

CA: 5year SOL

*For personal property, look to “discovery rule” instead of open & notorious.
	An: Actual Entry
E: Exclusive of the true owner

C: Continuous for the statutory period; 

      some states require AP to pay taxes
H: Hostile; adverse = not permissive    

      (requires TO to use effective means to  

       oust AP)
O: Open and notorious = enough to 

     inform an attentive TO (constructive 
      notice)
Some also require AP to pay taxes.

Adversity/Hostility standards
Objective: state of mind irrelevant; look to see if AP is claiming land as own.  SOL begins to run upon entry.
Good-faith: AP thinks owns it already; if knows he does not he fails the standard.
Bad-faith: Aggressive trespass standard; AP knows didn’t own it.
*For both subjective standards, AP must actually claim the land as his own.
	Tacking: 
1) allows AP to tack his time against subsequent owners

2) allows next AP w/ privity of estate (deed, will, oral) to use time of his predecessor

*AP1 has rights against all later APs; only better claim is TO.

*AP SOL bars action by O and vests new title in AP which “relates back” to beginning of the run of the SOL.

Mistaken Improver: at CL, the TO could force tear down.  Modern: FMV sale.
	Van W. v. Lutz: Court imposes a subjective “adversity” test that sounds like requiring bad-faith.  Lutz thought he was on his own property, so he loses.
Howard v. Kunto: to tell if AP acquired title, look to intended use of the property.  If only seasonal use intended, AP doesn’t have to stay there year-round either.

Interrupting Continuity/Exclusivity
1) If TO returns: TO’s presence must communicate to AP the TO’s intent to claim the property.

2) If TO sends AP a letter: AP could ignore w/o having exclusivity interrupted and could show AP not in g-f OR that AP doesn’t believe letter.

3) Survey: if doesn’t remove AP, ineffective.


	Color of Title Doctrine
	*AP only occupies part of the parcel, but will still get AP title to the whole tract if holding a bad title b/c believed had title to entire tract. “Constructive possession” for all title-described land.
	*Must occupy a reasonable portion of the whole.

*AP title holder can evict former TO and TO’s color-of-title purchaser.

*AP1 cannot get title to land TO still occupying or to land occupied by a later AP b/c  not exclusive of those possessors.
*Courts do not see the land as a unit but in parcels.

*For multiple lots must have same TO and be contiguous.

	Disabilities
	*SOL extended if specified disability present.  TO can bring suit w/in X-years after disability is removed.

*Disability must be present at time AP enters; later disabilities don’t count.
	*Infancy

*Imprisonment

*Insanity

	CONVEYANCES 

Present Possessory Estates 

Future Interests
	*what estates would you keep and eliminate?

*should forfeiture remain?

*how to prevent dead-hand control?
	*Should someone other than O be able to retain R of E?
*Progressive estate taxes?  Charities?

	Fee: potentially infinite duration

Fee Simple: not restricted, doesn’t have to pass thru blood
FSA: traditional concept of ownership; permanent; own timeline
Fee Tail: inherit through lineal descendancy; largely abolished. “heirs of his body” language now creates an FSA or FS subject to divestment.  Tail owner can sometimes convey an FSA. 
Fee Simple Defeasible: could end early; own while obeying restrictions on gift.  Owner retains an interest

Heirs: designated at death; takers if decedent dies intestate
Devise: give in a will
Intestate: Issue ( parents ( collateral ( escheat

Reversion: interest left in O when carves estate of lesser quantum; remnant of the estate; retained interests; remain vested in transferor.  May be uncertain (could be divested). Transferable, devisable, alienable during O’s lifetime at CL and modern.
Poss. of Reverter: O carves determinable estate of same quantum; O retains possibility of reverter.  Gift w/ strings; “poof.”

CL: O could NOT sell poss rev. or rt of entry.
	ESTATES IN LAND

                 Less than Freehold                                Freehold

                  (leases, renting)                     Fee                        Life Estate

                                             Fee Simple         Fee Tail         (measured by life                         

                                     FSA           Fee Simple                       of owner or per  

                                                         Defeasible                       autre vie = by 

                                                Fee Simple     FSSCS               another’s life)
                                                Determinable   (must exercise rt entry to end)
                                                (automatic end)

Right of Entry: FSSCS ( Right of Entry.  Owner transfers estate subject to condition subseq and can cut short the estate. CL: create only in O, not in 3P. How long to exercise? Statutory; 30 years, 5 years from breach, etc.
Marenholz v. School Board: “for school purposes only” = FSD + poss. reverter; poss. reverter and R of E cannot be transferred by will or inter vivos.

“to my widow for her use so long as she remains unmarried” = could be FSD w/ poss. of reverter to H’s heirs (likely) OR LE determinable w/ reversion

	Restraints on Alienation

Why No Direct?
*makes property unmarketable; wasted

*perpetuates wealth concentration 

*discourages improvements

*creditors can’t reach = hard to get mortgage

*no dead-hand for FSA

*cannot rent
	*Courts will determine language as narrowly as possible.

Disabling: grantee cannot transfer interest; attempts to sell are void 
Forfeiture: if grantee tries to sell, loses ownership (like FSSEL)
Promissory: gratnee makes legally binding promise, if tries to sell = injunc/damages.

*Problems: too much dead-hand; prevents O from using property as he wishes.

*For FSAs: all direct restraints are void.

*Restraints that are partial, reasonable, and limited in duration may be upheld.

*For LEs: No D, sometimes F or P since duration of estate already limited.
	1. Statement of purpose = why grant made; not binding
2. Covenant = legally binding promise; remedy is damages or injunction

3. Condition subseq = only right of entry; not automatic

4. Natural termination = automatically ends estate; forfeiture
(prefer 3 to 4; 2 to 3): interpret as narrowly as possible
Remedy: courts will strike out the invalid restraint.

Restraints on USE: almost always upheld
	White v. Brown: p221 = LE can have a restraint on alienation; FSA cannot.  Courts presume an FSA in place of a LE, so since Jessie created an FSA the restraint on alienation is void. “To Evelyn to live in; not to sell.” Policy Idea: what if could have restraints on alienation for a reasonable time?, e.g. for E’s life?
Mountain Brow Lodge v. Toscano: p251 Intent to create FSSCS: ∆ wanted to give property to lodge so long as the lodge used it and if they sold it; property reverted.  Restrictions on use are severable and will be upheld even if it hampers or completely impedes alienation.

Baker v. Weedon: Can only sell property if in best interests of life tenant and remaindermen. Consider deterioriation and waste.  Can have partial sale for life tenant.

	Future Interests created in transferees:

Remainder: Vested (A for life, then to B, but if B…) or Contingent (A for life, then to B IF).  Becomes a present interest immed. upon expiration of prior interest. Cannot divest prior.
Contingent: If 1) unascertained OR 2) condition precedent

Vested: 1) ascertained AND 2) no condition precedent; indefeasible or vested subject to open/partial divest by class
Executory Interest: cuts short the existing estate; shifting = cut short someone else’s estate; springing = cut short transferor (A for life then to B IF B gives A a proper funeral) = O rev. in FSSEL; B = Exec Interest in FSA.  Not remainder b/c not immediate to B.
Class Gifts: “rule of convenience” = when one member of class is ready to take, the class closes.  If conceived later, cannot join.  Gifts to “children” ignore that A’s child could die before A, leaving children.  Grantors want the grandchildren to take if the grantor survives the child.
	Fee Simple Defeasible
	“so long as” 
	“but if” (divesting)

	
	Future Interest

Retained by O


	Fee Simple Determinable

Poss. of reverter with poof
	Fee Simple Subject to Condition Subsequent

Right of entry—must exercise!

	
	Created in 3P

*the law favors vesting

*the law favors conditions subsequent

*CA has abolished all “poofs”: O or 3P must always exercise right to take property back.
	Fee Simple Determinable 
Exec Interest with poof
	FSSEL 
Exec Interest with poof

	Present Estate
	Example
	Duration
	Future Interest in Grantor
	Future Interest in 3P

	Fee Simple Absolute
	To A and his heirs
	Forever
	None
	None

	Fee Simple Determinable
	To A and his heirs,

so long as….

until…           during…
while….        while used as….
then to B.
	As long as condition is met, then automatically reverts to grantor
	Possibility of reverter (only if O gives estate of same quantum)
None
	None
EI (watch for RAP)

	Fee Simple Subject to Condition Subsequent
	To A and his heirs,

but if…

upon condition that…

provided that…

however…
	Until happening of named event, and then 

Re-ENTRY by grantor
	Right of entry; requires O to take action to regain property
	

	Fee Simple Subject to Exec Limitation
	To A and his heirs, but if…,  then to B.
To A, then to A’s children… (if A already has a child living =)
	As long as condition is met, then to 3P
	
	Executory Interest (void under RAP, so A = FSA)
Vested remainder subject to open. Vested rem in FSSEL.

	Fee Tail
	To A and the heirs of his body
	Until A and his line die out
	Reversion
	None (but remainder possible)

	Life Estate
	To A for life,

To A for the life of B

To A for life, then to B

To A for life, but if…to B
	Until end of ML

Until end of ML, then FSA

Until end of ML or happening of event
	Reversion (anytime only vested estate O transfers is lesser quantum)
None

Reversion
	None

Remainder

Executory Interest



	*Whenever O transfers a life estate and contingent remainders only, O retains a reversion b/c the only vested estate is the LE.

*Look to both DDCR and RAP: apply DDCR first.


	

	Rules Furthering Marketability

*Doctrine of Destructability of Contingent Remainders

*Doctrine of Merger

*Conversion of Fee Tail
	DDCR: contingent remainder destroyed if it does not vest at or before the termination of the preceding life estate. (largely abolished).

Merger: if LE and remainder held by same person, merged into one title.

Fee Tail: change to FSA thru “common recovery”; recognize that fee tail holder really only had a life estate b/c tail not devisable or alienable.
	DDCR: “to A for life, then to the heirs of B.”  B’s heirs = cont rem in FSA since unascertained.  If A dies and B is alive, DDCR would divest B’s heirs.  If abolished: O gets possession in FSSEL during the gap and B’s heirs have EI to divest O at B’s death.  Policy Justifications: DDCR prevented tax avoidance, promotes alienability. Problems: thwarts goals of grantor, now must interests are in trust, not in land, so not as relevant.

Merger: “to A for life, then to A’s first son for life if he reaches 21, remainder to B” = if A conveys LE to B when son is 19, B = FSA and son’s contingent remainder is destroyed.  If son were 21, wouldn’t merge.

	Rule Against Perpetuities

“no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”

1) identify interests

2) ML = valid under RAP?

3) remedy invalid

Perpetuity Begins:
Intervivos: when conveyance is made

Wills: when testator dies

Irrevoc Trusts: when created

Revoc Trusts: when trust becomes irrevocable.
	*Applies only to non-vested future estates = EI and contingent remainders.
*ML must be alive at time of creation.  ML does not have to be mentioned in instrument, but must be able to affect the vesting.

*ML can be a group or class.

*Class gifts not vested until class closes.  Look to rule of convenience to fix.

*Vested interests are always valid, even if they would be void if contingent.

*Does NOT apply to future interests retained by transferor (reversion, poss rev, r of e)

*Consider RAP in conjunction w/ DDCR.

*Unborn widow rule

*Fertile Octogenarian

*Statutes can limit the loopholes; O may have to reassert interest every 30 years

Cy pres: reform rather than void invalid language to make valid grantor’s intent

Wait and see: look at what actually happened rather than what could have

USRAP = cy pres + W&S: wait 90 years, but doesn’t apply to commercial transfers


	*Concern about securing family’s property against incompetent sons.

*RAP to develop appropriate time limit for dead-hand control. But want people to be able to care for loved ones.
*Double charity exception.
*RAP furthers alienability and productive use of land.
*CL: strike out the void language. If it’s an FSD, O gets back poss. of reverter.  If it’s an FSSCS, A ends up w/ FSA!

*England makes RAP apply to future interests retained by O.

*Two pieces of paper: O grants to A “so long as” and retains poss. of reverter.  Then O transfers poss. of rev. to B = defeat RAP!  OR O could transfer FSA to B and B transfers FSD to A.
	Brown v. Indep Baptist Church: RAP does not apply to future interests retained in transferor.
City of Klamath Falls v. Flitcraft: “so long as used as library” = O retains poss. of reverter b/c intended EI void under RAP.  O’s heirs get the poss. of reverter.  If O had retained a R of E, city gets FSA when EI is voided out under RAP.

Jee v. Audley: fertile octogenarian; “daughters then living” vests too remotely b/c any age can birth.

Symphony Space v. Pergola: RAP reforms don’t apply to commercial transfers; cannot retain option to repurchase beyond 21 years.

	CO-TENANCY

	Tenants in Common

*Separate but undivided interests in the property.
	Unity: only possession

Default tenancy: unless married; CL=TbyE
Contributions from Co-TinC: p380-81
1) Repairs: not directly, but okay to deduct from rent if co-T affirms lease; also offset.
2) Improvements: can never collect; but protected in partition.  If renting, can take off value of improvement increase in rent

3) Taxes/mortgage: can collect directly b/c indep right of contribution. Can offset if a co-T is living in property.

4) Rents: co-Ts entitled to share of actual rent received from 3Ps
	Can have unequal shares in the property; but do have undivided interest in the whole

Interest is descendible

Ouster: 
1) AP ousts TO or 
2) Co-Tenant A won’t let Co-Tenant B use the property.

Can destroy w/ partition.
	Set-off Rule
If Co-T in possession, FRV = $1000 and Co-T pays $400 taxes and asks co-Ts for contribution, taxes offset by FRV so none.
*Creates disincentive to maintain property.

Baird v. Moore: no ratable allocation for rent if co-T in possession—doesn’t have to share.
Spiller v. Mackereth: co-T does not have to pay rent unless ousting another co-T.

Delfino v. Vealencis: 

	Joint Tenants

*distinguishing feature = right of survivorship

*Each owns undivided whole of the property. 

No interest passes under will = great for estate taxes/probate!
	Four unities:

Time (must vest at same time)

Interest (must have same interest, e.g. LE)

Possession (each can possess the whole)

Title (same instrument creates in all)

*Is it fair to allow unilateral severance?

*Cannot be severed in a will

Mortgages: Lien theory = mortgage ends at mortgagor’s death. Title theory = mortgage severs JT and creditors can foreclose A’s share.
Leases: page 87 of supplement: 
Permanent

Conditional/Partial

No severance

Statute of Anne: cannot bind more than your interest; affirm lease, share the rent

	Destroying:

1) unilateral severance (secret!)

2) murder/divorce

3) destroy unity (creditors, title theory includes lease and mortgage)

4) partition
Modern: look to intent to see if destruction occurred
CA § 683.2: if JT is recorded, severing the JT must also be recorded to terminate survivorship b/c protects B if A severs unilat; if A does not record A loses surviv.

*Doesn’t matter how much each JT contributed to property, most courts will award ½ to each.
	Riddle v. Harmon: no longer need to go thru strawman to create a JT in self and 3P; one JT can secretly unilaterally sever.  No longer need “two to transfer.”
Harms v. Sprague: lien theory = mortgage does not sever JT.

Swartzbaugh v. Sampson: H leases w/ ∆; W can: 
1) share possession w/ T∆, 
2) have ouster and have T∆ pay her FMV damages for her ½ of the property, 
3) partition in-kind for interest he co-owns w/ her under lease, but he would probably get the land he leased and she would lose rights to that property 
4) partition by sale: his portion worth less b/c has rent liability.  
Against H she could go for:

1) partition in kind 

2) partition by sale 

3) Statute of Anne:  get ½ rents.

	Tenancy by the Entirety
	Fifth unity: marriage; cannot destroy w/ severance or partition
*NEVER in CP states

CL: wife not a legal person; creditors could foreclose. 
MWPA supposed to change p96

1) no change from CL; H can sell unilat

2) H&W can act alone; creditors of either can reach

3) attempted conveyance by either is void

4) either can sell survivorship but not present posessory estate
	Sawada v. Endo: creditors of one spouse cannot foreclose on TbytheE property.  Adopts the Group 3 approach.

At Divorce: Becomes T in C in majority; otherwise becomes a JT.

	CL Marriage

Homestead Rights:

Right of surviving spouse to occupy family home w/ protection from creditors until death or maturity of children
	Death:
Elective Forced Share of probate estate; does not apply to JT (loophole) or life insurance.  Principal protection for surviving spouses in non-CP states.  Includes pre-marital property.
*Usually ½ or 1/3, can depend on length of marriage

W can choose: a) the will 

b) dower 

c) EFS
“augmented estate” = probate and non-probate; includes life insurance and JT; widow who already owns 50% of assets won’t do any better.
	Divorce:
Equitable distribution; along the wave of 1970 no-fault

Court divides on equitable princip

Fault: court can at its discretion include, exclude, ignore

Alimony: “rehabilitative;” restore premarital income capability. 

Property in the pot: 
1) all anytime/manner (even before marriage!)

2) all any manner (includes inheritances) 
3) all in marriage w/ income (traditional CP definition)
	Old School: spouse was not heir

Death:
Dower: W received 1/3 LE in any freehold land H owned during marriage. Does not attach to JT but does to TinC.  W had to release dower rights for H to transfer land.
Curtesy: H received LE in W’s property IF issue had been born alive.  Abolished.

Divorce:
Early CL: remained property of spouse holding title; maintain TinC and JT; TbytheE(TinC; ignored all contributions of W in the home; alimony.



	Community Property

(8 states)
*Take care to think about co-mingled property! Presume CP!
1) interest from separate property

2) businesses owned before marriage

3) downpayments on CP houses: gift or r-free loan to CP?
	Death:
Decedent can bequeath his ½ of the CP; surviving spouse gets the other ½. If intestate, passes to surviving spouse. 
New: CPWROS—but still can sever unilat 
*Stepped-up tax basis!  Useful!

Quasi-CP: all personal property and all real property in CA that would have been CP if acquired while couple lived in CA

Conveyance of Share: either acting alone cannot convey his/her share w/o consent
	Divorce: Marriage = partnership; each spouse owns ½ undivided share of other’s earnings and each contribute equally to marriage.
Equal or equitable? Move(equal

CP: during marriage w/ Y

Sep: before marriage or gift, devise, descent during marriage

Interest from Sep: CA = CP

Quasi: all personal and real property wherever located that would have been CP had couple lived in CA
	Management during Marriage:
1) H and W must act together

2) either H or W can manage alone

3) Personal = alone; real = together

4) cannot convey personal used as a dwelling (mobile) or apparel

*If can manage, creditor can reach it.

Advanced Degree
CL: not property

NJ: reimbursement alimony

NY: degree & celebrity status = marit prop

	Same-sex Partners
	Concept of a marriage as an institution for bearing children no longer accurate.
	State and Federal taxes: state must be filed same as fed so lose CP tax benefits but still have divorce liability.

Partnership assets turning into CP: concerning for some who didn’t realize.



	LANDLORD-TENANT

*Ownership and possessory, generally limited duration, defined scope

*Lease transfers property interest and also creates a contract of promises/covenants b/w L and T.

*Should L have to mitigate if T abandons?

	Leasehold Estate

(non-freehold = future interest necessarily arises)

	1. Term of years = ends automatically; lasts for a fixed period of time.  Death of L or T has no effect.
2. Period = give notice equal to period except yearly = 6 mos only. CL = lease had to end on last day of a period. Implied if no fixed time period but rent reserved to pay periodically.  Death has no effect.
3. Tenancy at will (L & T can cancel); if L doesn’t specify rent, e.g. T to care for apt; ends at death of either or CL w/ no notice; modern usually requires some.
4. Sufferance = T holds over, L can evict or accept a new lease
	*Traditionally thought of as a conveyance in land rather than a contract.  Now recognize that people just want a place to live.

*English or American rule for transferring title? T could get as covenant in lease if wants it…

*Lease: conveyance AND a contract; sets outs rights and duties.  Statute of Frauds.
	Garner v. Gerrish: CL = if T could terminate at will, so could L.  But modern trend separates. Held: T had a LE determinable.
Hannan v. Dusch: “american” theory = L only transfers legal right to possess. “english” = L transfers legal right and premises must be empty.

*If T finds out L had also rented to 3P for same time period as T, T cannot stop paying rent unless 3P is interfering.  T’s remedy is to terminate the lease.

	Sublease and Assignment
	Formalistic: A = T transfers entire interest under the lease; S = T retains reverison; often if T retains RofE as well.
Intent of Parties: what do parties call the interests created?  Not always useful.
	Privity of K: L(T(T1
Privity of estate: assign L(T1;

Sublet stays L(T

Right to be Arbitrary: could be restraint on alienation; CL allowed unless lease specific.
	Ernst v. Conditt:  L can go after T or T1 under PE and PK
Funk v. Funk: minority view accepted; L cannot be unreasonable in refusing T1. Dissent: live by K; won’t read in reasonableness requirement.

Kendall v. Ernest Pestana: If lease contains an approval clause, L cannot be arbitrary.  Applies to commercial!

	Tenant’s Duties
	1. Pay Rent

2. Don’t commit waste

3. Repair and maintenance (handyman T)

4. Don’t interfere w/ other T’s enjoyment

5. No illegal acts
	*Look to relevant statutes/caselaw

§ 1941: standard of inhabitability

CL: if building burned, T still had to pay rent.  Modern: interest in soil not relevant. 

(failure to perform one of these could equate to permissive waste)

	Landlord’s Duties
	1. Legal title/deliver possession

2. ICQE

3. IWH (generally residential only)

4. Make repairs/maintain premises
	*Now most covenants thought to be dependent; always rent and ICQE are dependent.

	Holdover
L treats as new lease:

1) term or periodic?

2) duration?

P451
	T remains in possession after lease. L can:
1) evict/treat as trespasser; can recover FRV as damages OR

2) agree to new tenancy; full term; max 1yr; same T&C = pay same rent

only have one chance to decide option
*Leaving some personal belongings is not holding over; also if not moving b/c ill.

*Most presume creates a periodic tenancy


	*Harsh for T who only needs to holdover briefly.
*CA statute: only extends for one month if rent paid monthly

*If L wants to raise rent and T stays: if term and T objects, likely not liable.  If periodic, still likely not liable if don’t object.  L must give notice and offer new tenancy at increased rent.
	Crechale v. Smith: 5yr comm lease; T wants extension; L refuses; T sends check and L cashes it. Held for T; by cashing check L gave implied consent for new m2m tenancy.

	Remedies
Abandonment
1) do nothing (only if don’t have to mitigate)

2) treat lease as terminated and resume possession + damages
3)retake poss on T’s account (? of intent: does T have notice?)
Abandonment = intentionally relinquish the balance of the lease.
	Self-Help: can encourage physical altercations; Cal statute 789 limits L’s ability to “encourage” T to leave
Summary Proceedings: quickie court

Mitigation: must L take efforts to re-rent? CL: no; Modern: usually.  Check statutes.
Damages: diff b/w rent in lease and FRV; T not liable for rent b/c of surrender, but still liable for L’s damages.

CA Statute: L can take poss and sue as rent becomes due provided T could have subleased/assigned.

T didn’t abandon: L can end lease early, but cannot collect balance of rent from lease.  Not explained why.

Security Deposits: L cannot ask for more than 2 months unfurn/3 months furn.  Lease cannot provide for non-refundable deposit.  L must return w/in 3 weeks or explain why not returning.
	*Cannot assume L has legal right to possession
*Court fees = one of L’s costs of doing business.

*T can get injunction if L violates

*Provision in lease that T waived court and L can use self-help = void in CA against public policy

*Mitigation: T imposes duty on L; T has purchased an interest; L shouldn’t be forced to accept a new T.
Policy: L can only retain deposit to remedy for T’s failure to pay rent and to fix damages (beyond wear and tear) caused by T.
	1) T stops paying rent.  At CL, covenants independent and L had to go to court.
2) T breaches a different covenant = L must give T three days notice, then § 1161.

Whitehorn v. Dickerson: T vacates w/o cause and defaults.  CL: L had no duty to mitigate damages by re-renting.

Damages: If rent = $200 and FRV = $150, L’s damages for abandoning T = $50

Berg v. Wiley: L must use judicial channels rather than exercising self-help; duty to act peacably.

	Implied Covenant of Quiet Enjoyment

*Act or omission of L which renders premises subst. unsuitable for purposes why leased/interfers w/ beneficial enjoyment of premises
	CL: not an independent covenant; only breached if L evicted T; independent covenants = T only had cause of action.
Modern: change rather than exception; L cannot make T so miserable as to constructively evict. Omission or action.
*T can terminate lease; actually has to leave to claim

*T can waive if doesn’t leave in a reasonable time

*T must give L notice so L can remedy
*T can sue for damages: diff in value of property when lived in property and what rent would have been. (if lease is for less than FRV or have to live in hotel)
	Constructive Eviction = breach of ICQE; L makes property so bad T can terminate lease and leave. 

*T can also demand damages.

Examples: excessive noise, not supplying heat/AC

*To find liability based on omission, first ask whether there was an implied duty for L to act at all, e.g. if other Ts causing trouble

Risks to T:
*Moves out, L sues for abandonment and T can lose.

*Waiting too long = waive. Cannot waive IWH but can ICQE
	Residential only.
*Holding L liable broadens scope of L’s general duties.

Actual Partial Eviction: If L evicts physically from part of leased premises, L cannot recover any rent.  But constructive partial eviction is very unusual.  ICQE does NOT allow T to stay in premises and stop paying rent or pay reduced rent.

Bruckner v. Helfaer: T rents high-class apt; other Ts loud and lewd.  T leaves; L has breached ICQE b/c T prevented from using apt for purposes it was leased.
Reste Realty v. Cooper: L has duty to disclose latent defects; covenants not independent and T not liable for back rent.

	Implied Warranty of Habitability

*usually only for residential leases
*Develops from the illegal contract defense.

*Focus on Legislative Intent in housing code.

*Standards of what constitutes breach can vary by jdx.

Best part: T does not have to abandon to have a remedy.

1) needs and expectations of T

2) how can community provide adequate affordable housing?

3) waivable?

Can also sue for intentional and negligent infliction of emotional distress
	CL: premises came “as is”; need for covenant if wanted premises habitable
Exceptions
1) furnished rooms/s-t lease

2) must disclose known dangers (not fix)

3) cannot fraudulently misrepresent

*CA will not allow T to waive IWH.

*Usually better for T to rely on IWH than ICQE.

*Look to lease for L’s duties for actions and omissions.

*L can move for protective order, force T to pay to court until outcome of suit.

*Warning to Ts: blacklisting renters.

*Establish breach w/ notion of RP standards of bare living requirements

Remedies: withhold rent as soon as problem occurs; terminate lease after reasonable time?

*T can pay agreed rent minus damages and avoid eviction.

*T can sue for injunction to get L to make repairs.  Hard to get and for court to supervise.

Retaliatory Eviction: T raises IWH; L wants to evict.  L usually doesn’t need reason, but T can say L improper.  L can show that has another business reason. Check: does jdx accept? Scope? Presumption if L evicts w/in 180 days of T raising IWH? 
	*Illegal contract defense = no legal lease b/c violated code = L cannot collect rent. Not for minor violations. L needs notice.

*Sometimes exceptions overwhelm the rule; other times just overrule CL completely as out of date.
Non-waivable
1) shortage of affordable housing/ not a free market

2) jack-of-all trades T disappeared

3) public policy that don’t want people living in squalor

4) ICQE not adeq. for low-income Ts b/c may not have place to vacate to.

*Focus is on health and safety

*When should breach occur?

*Not intended to limit L’s right to go out of business; T does not have right to force L to make repairs.

Repair and Deduct: cannot use for major repairs; T can deduct up to one month’s rent 2x in a year.
Damage Calculations: see page 145 of supplement; CA uses measure C: consider geographic floor space affected, time T exposed, degree of discomfort, health threats caused. Eyeball estimate rather than scientific method.
	Brown v. Southall Realty: Illegal contract defense.  If T rents premises that already violate housing code, no rent is due. CanNOT use illegal K defense if violations develop after lease. T is “at sufferance” and L entitled to reas. rental value.

Ingalls v. Hobbs: Furnished, s-t leases come with IWH b/c expectation of T that premises will be immediately occupiable.
Green v. Superior Court: CA says IWH in all leases.  T can raise as a defense to eviction. Lease = K for place to live.
Hilder v. St. Peter: T can bring breach of IWH as affirmative c/a.  T must show that L had notice and time to repair.  Dependent covenants.  T can repair-and-deduct. Breach = when premises uninhabitable.
Knight: breach occurs when L has notice whether or not L had time to repair. IWH is a warranty.
Peterson: dictum that T must give L notice and time to repair breach of IWH. A fault-based standard.
Edwards v. Habib: L cannot evict T in retaliation for T complaining about IWH breach.

Rent Control: Costa-Hawkins outlaws restrictive rent control on vacant properties.  Makes L eager to end lease so can raise rent to FMV.  Just cause: cannot evict T unless stops paying rent.

Pennell v. City of San Jose: Rent control is not a takings.  Tenant hardship provisions are not a forced subsidy on L.
Chicago Board of Realtors: economic critique of rent control, IWH, etc. p549.

	L’s Liability in Tort
	CL: L had no tort liability

Exceptions
1) negligent repair: if L did repair must use reasonable care

2) common areas: L in better position, better access, cost-spreading

3) duty to disclose latent defects (warn)

4) public use: if L knows a dangerous condition exists when premises leased for public or semi-public purpose (protects T’s guests but NOT T himself)

5) L’s failure if made commitment to repair

6) violation of housing code, e.g. lead paint
	*If L does not repair common areas, T can argue that leased property has reduced in value

*If go with just a general rule: L has duty to act reasonably under the circumstances.  Easier than having all the pockets of exceptions.

*T signs lease w/ exculpatory clause: void/unenforceable in CA.


	Becker: Imposed strict liability for L in tort

Peterson: Overruled Becker. L still bound by IWH b/c lease is about premises and L & T have unequal bargaining, L in better position to repair, concern for quality of housing. Reasonable standard of care rather than SL.  SL takes IWH too far.


	LAW OF SERVITUDES
Burden: lessens the land’s use or value 

Benefit: increases the use or value of the land
	RAP does not apply b/c goal of servitudes is to further marketability

*Private land use arrangements.

	A. Easements

A grant of an interest which entitles owner to use land possessed by another
Profits: right to take things off the land, e.g. minerals and wild game
	Affirmative (most are): gives holder right to do something on someone else’s land that would otherwise be trespass v. Negative: gives holder right to prevent owner from using land in way that would otherwise be permissible.
Appurtenant (involves at least two pieces of land; tied to land rather than to the owner) v. In gross (usually involves one; benefits owner in capacity as individual rather than as an owner/occupier of land)

Servient v. Dominant
	*Deals with use of land; non-possessory interest

*Appurtenant considered part of dominant; transfer estate ownership = transfer easement

*In gross: CL cannot convey unless parties intend; Modern = usually commercial alienable.

*If ambiguous, prefer appurtenant to in gross.
	Four Negative Easements (always appurt)
1) light 

2) air
3) structural support

4) artificial stream

Beginning to recognize a negative easement on view; conservation easements.



	Creation of Easements

*License is not an interest in land for purposes of S of F, so can be oral.  Revocable at will unless coupled with an interest.
*Prior use: protects probable expectations that use will continue.  What they’d want if had thought about it.


	1. Express/Writing (interst in land = grantor must sign for S of F)
2. Implied by Necessity: prior unity of ownership AND necessity (landlocked)

3. Implied on Prior Use: (or reservation)
a. use has to be readily known/apparent on reasonable inspection

b. & c. prior unity and prior use

d. reasonable necessity at the time

does not end when necessity ends = better
4. Prescription: a. continuous for statutory period, b. adverse, c. open & notorious NOT exclusivity b/c about use, not poss.; if use is by public then easement is to general public.  CANNOT be negative.
(5. License Made Irrevocable by Estoppel—not all jdx recognize, e.g. Henry v. Dalton: license is always revocable)
Recording Acts: if bona fide purchaser does not have actual/construc notice of prior inconsistent grant; not subject to it.

Race-Notice: Acquire property for value, w/o notice AND record first to take free of easement.  Disclosure Act remedy.
Landlocked: ME = use navigable waterway! Generally “reasonable.”
	Fiction of lost grant: if in a jdx with this, TO can interrupt permission w/ ineffective notice.

Transfer of estate = transfers the appurtenant easement (in gross generally only alienable if about commercial easement)

3P Limit at CL: could not transfer title to A w/ same instrument that gave B an easement. (still majority rule) Two Step: 1) McG transfers easement to church 2) transfers lot to P.  OR only FSD to P “so long as church can park,” but who would want forfeiture title?

Necessity: an easement in FSD; ends when necessity ends. Prior use better b/c infinite duration. A has right to locate O’s easement over A’s land.  If have express easement, no need for implied by necessity.
	Holbrook v. Taylor: license made irrevocable by estoppel; not prescription b/c use was permissive. But H had let T make improvements and rely on license to use road to build house. A) reasonable reliance B) to his detriment on C) representation of other party

Willard v. First Church of Christ: rejects CL rule that easement cannot be created in 3P; concentrates on grantor’s intent.
Van Sandt v. Royster: Easement by prior existing use; Owner intended to maintain drainage pipe easement for her benefit. Recording Acts don’t protect b/c π had constructive notice. Reservation could not have been recorded anyway.
Othen v. Rosiers: π cannot prevail b/c cannot show which division caused his landlocked necessity to arise.

Problem page 810 and 187.

Fountainebleau v. 4525: Doctrine of Ancient Lights doesn’t apply in U.S.

Miller v. Lutheran Conf & Camp: “one stock” rule: if # of people holding the easement increases, they must act together in its use = limit potential for overuse

	Scope of Easements Once location of easement is fixed, O needs permission to change it. Minority: O can change if doesn’t subst. effect value to A.
	*Property Sold = Burden and benefit pass; even if acquired by AP.
*What’s a reasonable interpretation of the writing?  What is the expectation at time easement is created?

*Residential not transferrable unless circumstances and intent permit.
*Commercial can be transferred.
	*What is reasonably foreseeable expansion of dominant tenement?
*Prior existing use: what was use at time? What did parties intend?

*Prescription hardest to expand. Must be consistent w/ general kind of use that created easement.
	Cox v. Glenbrook Co: easement allows C to maintain/repair BUT cannot widen; G can also relocate if wants to under T&C.

	Enforcement/Transfer/ Assignability


	Easement Appurtenant 

*Benefit of easement passes with possession, not title, of the dominant tenement.

*Burden passes unless purchaser protected by Recording Acts.
	Easement In Gross

*Assignable/transferable, particularly commercial w/ economic benefits.  Burden passes w/ possession.

*Traditionally could not transfer benefit.  Today look to intent of parties.  Was it intended to be personal benefit?

	Termination of Easements
	1. merger: if hold title to dom and serv
2. duration limited by terms

3. prescription: build to block way
	4. estoppel: owner of servient relies on rep by owner that doesn’t intend to use it
	5. abandoned: must manifest intent

6. written release

	Notice/Recording Acts
(Recording Act only protects purchasers—not donees, AP, etc.)
	Protected if:

1. something could have been recorded and wasn’t.

2. purchaser did not know and should not have known 

Purpose: to provide notice to subsequent purchasers; revoke “first in time” CL

*Cannot record if AP, must quiet title first
	*Race Notice

*Types of notice:

1) actual (appears in current deed)

2) constructive (appears in chain of title) 

3) inquiry (physical apperance suggests common scheme or existence); purchaser charged w/ reasonable inspection.

	Van Sandt v. Royster: Van S. charged w/ “inquiry notice” to know about the sewer pipes—so he’s not a bona fide purchaser and not protected by Recording Acts.

	B. Servitudes

Idea of “running with the land” = promises related to land that are enforceable b/against subsequent owners

Generally restrict use: like a negative easement, but since only allowed four types = covenant law
Can lead to discrimination—policy issues of autonomy and exclusionary effects

	Real Covenants

*Enforce for Damages
	*Affects an interest/attaches to land = encumbers title so must be written (SofF) even though not an interest in land itself

*canNOT be implied/arise prescriptively

*Affirmative example: pay annual dues to the Homeowner’s Association
*Requires HP and VP for burden to run; touch and concern.

	Equitable Servitudes

*Injunction

1) Facts of case

2) Who promised whom

3) Express or Implied promise?
	*Directly involving use of property = interest in land = require writing
*canNOT arise thru prescription

*CAN arise thru implication based on common scheme: IRNES

*If 3P wants to sue, must do so on basis of “common scheme.”

*No privity requirements.
	Common Scheme: shows who can enforce restrictions.
IRNES: akin to estoppel; S leads purchasers to believe lots will be a certain way.

Zamiarsky: B sells to L w/ cov that L will not build w/in 10 feet of Z’s lot line; L sells to K; K violates.  Z can sue to enforce covenant. Inconsistent: covenant easier to enforce than easement.
	Sanborn v. McLean: IRNES; sloppy sub-divider = some deeds have restriction for res only; others don’t. Held: Developer had common plan for all lots to be residential only so when buyers signed uni-directional covenant, developer gave implied covenant in return. Required “inquiry notice.”
Snow v. Van Dam: CA and MA will not follow Sanborn b/c covenant must be written. But pre-Van D πs can sue under 3P beneficiary theory: written covenant b/w owner and developer intended to benefit later and prior purchasers.  So 3P can sue.

	Enforceability Against Assignees

*Regarding L&T:

T1 does not have VP to T for burden to run = not in privity of estate. Means that sublessee cannot sue L at law or in equity.


	HP: relat b/w original cov’or and cov’ee. Burden: No Recording Acts in England; courts worried about burden running w/o notice; UK said only b/w L & T!
VP: relat b/w original and later owners

Look at chart page 217

*Need to be in privity of estate for holder of future interest to get injunction b/c courts don’t want 3P beneficiary enforcing outside of a common scheme.

Doctrine of Laches: cannot get injunction if wait too long.
	K law seldom sufficient b/c would require subseq owners to always renegotiate.  Might only be able to get damages, not an injunction.  Transaction costs.

*Benefitted side is always π.
Touch & Concern: what would reasonably expect would run w/ passage of ownership, e.g. promise to do ironing does not touch & concern the land.  Allows courts to fix boundaries of servitudes.
	Old Dom v. VEPCO and Richmond: Old Dominion is T = can enforce benefit under relaxed VP test for benefit to run.

Tulk v. Moxhay: T has benefit; E sells burdened estate to M who admits had notice.  Allows injunction: no HP or VP!

	Scope of Covenants: look to document creating covenant: language, context, date, reasonable interpretation

Crane Neck Assoc. v. NYC County Services: “single family use”: to deny to group home void on public policy



	Termination of Covenants: 1) duration limited by terms; 2) state statute that must re-record, e.g. every 30 years; 3) merger/unity; 4) written release; 5) abandoned (must manifest intent); 6) wait too long to sue for breach—Doctrine of Laches; 7) changed conditions/frustration of purpose



	TAKINGS:

Found when gov’t intentionally deprives property owner w/o plausible justification.
	5th Amendment: gov’t cannot take property for public use w/o compensation

Just comp = FMV of property from date taking occurred + interest.  So ? is when taking occurred: no comp is gov’t is just thinking about taking your land.

Four Tests:

1) harm

2) severe economic loss

3) destruction of economic value

4) exactions
	Public Use: “any conceivable rational basis” = could the legislative body have reas. believed would have benefit. 
*Does not mean public use, just to benefit the public.

Fairness: does fairness require that landowner be paid?  SCOTUS looks to fairness.

	Hawaii Housing Authority v. Midkiff: Public purpose exists in breaking up concentration of wealth.
Public Use Test: what should it mean?

a) provision of public goods?

b) public need rather than convenience?

c) when private mkt wouldn’t work?

Question of ends or means?

Nollan: CA Coastal Commission could not grant permission to rebuild on condition that Nollans transfer an easement to the public for access to beach.
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