Property Law Outline

SUBSEQUENT POSSESSION
Ownership: “title” to property; usually prove by showing docs by previous O (or 1st possessor) transferring title to present title holder. 

· Title, or ownership, is relative; lawyers conceive of property as referring to relationships among people w/ respect to things, not to a relationship between a person and a thing.

· An owner always wins against a mere possessor.

Possession is proved by showing physical control and the intent to exclude others.  Possession is easier to prove than ownership.  

· First possession: Making an unowned thing, or previously enjoyed by all, one’s own.

· First-In-Time Rule:  The first person to take possession of a thing owns it.

· Subsequent possession:  something is already owned by someone else, A, and it comes into B’s possession w/out A’s consent, B can become its ‘owner’ w/out being declared owner, and be granted protection by the legal system.  

· Prior Possession rule: a prior possessor wins over a subsequent possessor in claims re both personal property and real property; rule can be explicitly invoked only in support of honest claimants (unless between 2 wrongdoers)

Acquisition by Find
· TO > Prior Possessor > Subsequent Possessor (Armory v. Delamirie; chimney sweep)

· Entitled to trover ($ damages measured by value of object; forced sale) or replevin (return of the goods)

· For real property, equivalent is action for trespass (damages) or ejectment (possession)

· Voluntary bailment: when one party gives temporary possession of her property to another; “a wrongdoer, having once paid full damages to the bailee (has rightful possession of goods, but is not TO), has an answer to any action by the bailor (TO).”  

· In voluntary bailment cases, bailor (TO) must go after bailee for recovery if bailee has already recovered from the wrongdoer; so TO cannot get the item back from wrongdoer; but can try getting the money back from the bailee.  

· By voluntarily bailing, you agreed to have bailee represent you (although really you didn’t).  

· Involuntary bailment:  the finder is usually the bailee; TO can go after wrongdoer, even if he already paid off finder, b/c often does not know (thus cannot locate) the bailee.  In such cases the courts will usually grant replevin to ‘bailee’ who is not TO rather than trover/damages, to keep the item one step closer to TO. 

· When someone buys an item, obtains the title that prior possessor had to give them.  

· Public place:  Lost property goes to finder; mislaid property goes to owner of premises.  
· Private home: Objects found usually awarded to Owner (constructive possession) unless has not moved in (Hannah v. Peel).  

Adverse Possession
1) 5-year SOL in CA; in most states 15-20.

2) Requirements:

a) Actual entry giving exclusive possession
b) Open and notorious,

i) enough to reasonably inform an attentive land owner that someone is on property (constructive notice)  

c) Adverse and under a claim of right 

i) or hostile:  does not mean animosity; w/out permission and not subordinate to TO

(1) Objective Standard:  

(a) State of mind is irrelevant; whether objective evidence shows AP is claiming land as own (“claim of right”).

(b) Can be AP though not actually claiming title against TO

(c) SOL begins running once there is an entry against TO, no matter the AP’s state of mind.

(2) Subjective Standards:  AP must actually claim the land as their own (not clear why necessary when look at statutes). 

(a) Good-Faith Standard:  I thought I owned it; claim of right means AP has bona fide belief that he has title; if he knows he has no title, his possession is not adverse (thus a squatter cannot be an AP).

(b) Aggressive Trespass Standard:  I knew I didn’t own it, but I intended to make it mine.

(i) But often those doing so in “bad faith” will lose nonetheless, supposedly on other grounds.  

d) Continuous for the statutory period
i) Possession as ordinarily marks the conduct of owners in general; seasonal use ok if how TO would use property.  

e) Some Western states (CA) also require AP pay property taxes on land (provides more notice for Owner, etc.)

3) Effect:  AP SOL bars action by O & vests new title in AP, which “relates back” to date of the event that started the SOL running.  

a) But AP will only get the same possessory estate that he entered against (might only be a life estate)

4) Color of Title:  A claim founded on a written instrument (deed, will, court judgment) that turns out to be invalid.

a) Actual possession under COT of only part of land covered by defective writing is considered constructive possession of all land described in the doc. 

5) Tacking:  

a) An AP can tack on any period of AP by predecessors in interest if there is privity of estate btw the two.  

b) Once AP has begun to run against O, it also runs against all of O’s successors in interest (ailing title; buyer beware).

6) Disabilities:  SOL is extended if specified disabilities are present (infancy/insanity/imprisonment); but a disability is immaterial if it did not exist at the time when the C/A accrued; statutes often say can bring suit w/in 10 yrs after disability is removed.

7) For Personal Property:  similar requirements, but often the “Discovery Rule” is applied instead of open/notorious req’t.  

Possessory Estates
“The law abhors forfeiture:”  Restrictive language in conveyance will be interpreted as narrowly as possible:

1) Statement of purpose:  Not enforceable or legally binding.

2) Covenant:  A legally binding restriction (promise) about certain ways of using the property; remedy is damages/injunction.

3) Condition subsequent:  Restriction that is only rt of entry if certain conditions are not met; does not occur automatically.  

4) Natural termination:  Automatically ends estate (i.e. if bloodline runs out, fee tail will naturally expire and revert to O).  

Restraints on alienation

1) Types of direct restraints

a) Disabling: grantee can’t transfer his interest. If he tries to sell it, nothing happens

b) Forfeiture: if grantee attempts to transfer/sell his interest, it is forfeited to another person (loses ownership; like a fssel)

c) Promissory: grantee makes legally binding promise not to transfer his interest; if he tries to, injunction (or damages) 

2) Rules for all types of fee simple 
a) All direct restraints are void.

b) If restraint is partial, has a reasonable purpose and is limited in duration, Rest. and minority of states will uphold it. 

c) Why aren’t direct restraints allowed?

i. Property unmarketable. Wasteful allocation of resources.

ii. Perpetuates the concentration of wealth. 

iii. Discourages improvements on the land (no incentive if you can’t sell)

iv. Prevents the owner’s creditors from reaching the property, so hard to get mortgage/loans to make improvements.

v. Can’t rent the property.

vi. Dead hand control is repugnant to nature of a fee simple.

3) For life estates, disabling restraints are often struck down but forfeiture or promissory restraints may be ok, b/c life estates are already limited in duration so the effect is not as extreme and also may help protect holders of future interests.

4) Courts’ remedy is to strike out invalid restraints. 

5) Restraints on use of property are almost always upheld. 
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Fee simple absolute:  

1) Cannot be divested nor will it end if any event happens in the future.

2) An estate capable of being inherited by whoever turns out to be heirs of f.s. owner; no limitations on heritability.

3) Inheritance of a Fee Simple:

a) Heirs:  the taker(s) of the estate if decedent dies intestate.  

i) Under common law, spouses were never among heirs; today they are included (they usually take at least half; any issue or ancestors take other half).  (Only applies to decedent’s spouse; not to widowed daughter-in-law).  

ii) Next of Kin:  Succeed to an intestate’s personal property; today heirs and next of kin are equivalent terms. 

b) Issue:  Take to the exclusion of all other kindred (synon. w/ descendents; kids & grandkids); generally if any child of a decedent dies before decedent, leaving children, such child’s share goes to his children by right of representation; today issue/descendents may share w/ surviving spouse. 

c) Ancestors:  By statute parents usually take as heirs if the decedent leaves no issue. 

d) Collaterals:  Decedent’s blood relatives who are neither descendants nor ancestors:  bros, sis, nephews, aunts, cousins. If a decedent leaves no spouse, no issue, and no parents, his bros/sis (& their descendants) take in all jd’s.  

e) Escheat:  If a person died intestate w/out any heirs, person’s real property escheats to state where property is located; if estate ends w/out another estate to succeed it, escheats to the state.

Fee simple defeasible:  May last forever or may come to an end upon the happening of an event in the future. 

1) Fee simple determinable:  Fee simple so limited it will end automatically when a stated event happens; but the fee simple may continue forever, or may expire if the limitation occurs (also called fee simple on a special limitation).  

a) Possibility of reverter:  Every fee simple determinable is accompanied by a future interest; in the ordinary case the future interest is retained by the transferor or his heirs.  [More on p. 4]

i) A possibility of reverter was not transferable during life because it was not thought of as a property interest; descends to heirs upon death of the owner of such interest.    

2) Fee simple subject to condition subsequent:  Fee simple that does not automatically terminate but may be cut short (divested) at the grantor’s election when a stated condition happens; continues unless and until entry is made.  

a) Right of entry (or power of termination):  Future interest retained by the transferor to divest a fee simple subject to condition precedent.  [More on p. 4]

i) Right of entry may be expressly retained or implied if words of instrument are reasonably susceptible to interpretation that this type of forfeiture estate was contemplated by parties.  

3) Fee simple subject to executory limitation: FS is automatically divested in favor of 3P on the happening of stated event.  

4) Conditions imposed by the grantor in creating defeasible fees must be distinguished from covenants (promises) made by a grantee.  A condition is much more onerous than a covenant:  if a condition is breached, the land is or may be forfeited to holder of future interest.  If a covenant is breached, promisee may sue for an injunction or damages.  

Future Interests Retained by Grantor/Transferor 

1) Reversion
a) Interest remaining in grantor/transferor who transfers vested estate in lesser quantum than vested estate that he has.

i) All reversions are vested & transferable during life (alienable), and descendible/devisable at death.  

ii) Not subject to RAP.

2) Possibility of reverter
a) Transferor carves out of his estate a determinable estate of the same quantum, “so long as...”(usually carving fsd out of fsa).

b) When stated event happens it is automatically reverted back to transferor; does not require action on part of transferor.  

c) Under modern law, freely alienable during life and by will.  

3) Right of entry (power of termination) 

a) Owner transfers an estate subject to condition subsequent (fsscs) and retains power to cut short or terminate the estate; but not automatic; the right has to be exercised by transferor.  

Future Interests created in Grantee/Transferee (3P) 
1) Remainder: Future interest w/ capacity of becoming possessory at expiration of prior estates & cannot divest prior estates.  
(If something does not meet definition of remainder, it’s an executory interest) 

a) Vested remainder:  Transferor has decided at the outset who is to take the property upon life tenant’s death...
Given by transferor to an ascertained person and not subject to a condition precedent (other than the natural termination of the preceding estates).  

i) A vested remainder accelerates into possession

(a)  Indefeasibly vested: remainder is certain of becoming possessory in the future and cannot be divested

(b) Vested subject to open/partial divestment:  if later-born children/class members are entitled to share in the gift.  

b) Contingent remainder:  Transferor lets future events determine who will take the property upon the life tenant’s death; 
Given to an unascertained person or made contingent upon an event occurring other than natural termin. of preceding estates.  

(1) Not subject to RAP

c) When unsure:  Classify interests in sequence as written; whether remainder is vested or contingent depends on language used.  If conditional element is incorp. in description of, or gift to, remainderman, remainder is contingent; but if, after words giving a vested interest, a clause is added divesting it, the remainder is vested.

i) If 1st future estate is cont.rem.fs --> 2nd future interest in a transferee will also be a cont.rem.

ii) If 1st future interest is vested rem.fs --> 2nd future interest in a transferee will be a divesting executory interest.  

2) Executory interest:  Developed to do what a remainder cannot do: in order to become possessory divest or cut short the preceding interest, or spring out of the grantor at a future date.  Can take effect only by divesting another interest.  

	Present Possessory Estates

	Present Estate
	Examples
	Duration
	Future Interest in Grantor
	Future Interest in 3P

	Fee Simple Absolute


	To A & his heirs
	Forever
	None
	None

	Fee Simple Determinable
	To A & his heirs 

so long as...

until...

while...
	As long as condition is met, then automatically to grantor
	Possibility of reverter
	   ↓↓

	Fee Simple Subject to Condition Subsequent
	To A & his heirs, 

but if...

upon condition that...

provided that...

however...
	Until happening of named event and 
re-entry by grantor
	Right of Entry
	   ↓↓

	Fee Simple Subject to an Executory  Limitation
	To A & his heirs, for so long as..., and if not..., to B.

To A & his heirs, but if..., to B.  
	As long as condition is met, then to 3P.

Until happening of event.
	(See fsd ↑↑ ) 


(See fs subject to cond. subsequent ↑) 
	Executory Interest

Executory Interest

	Fee Tail
	To A & the heirs of his body
	Until A and his line die out
	Reversion
	None (but remainder is possible)

	Life Estate 
(may be defeasible)
	To A for life, or
To A for the life of B

To A for life, then to B

To A for life, but if..., to B.
	Until end of measuring life

Until end of measuring life

Until end of measuring life or happening of event. 
	Reversion

None

Reversion
	None (but see below)

Remainder

Executory Interest


Defeasible Fees Simple

	
	“So Long As” (naturally expires)
	“But If” (cut short)

	Future Interest Retained by Grantor
	Fee Simple Determinable

&

Possibility of Reverter
	Fee Simple Subject to Condition Subsequent

&
Right of Entry

	Future Interest Created in Transferee
	Fee Simple Determinable

&
Executory Interest
	Fee Simple Subject to an Executory Limitation

&
Executory Interest


Fee Simple Determinable:

A-fsd


O-poss. of reverter in fsa





A-fsd


B-exec. int. in fsa





Fee Simple Subject to Condition Subsequent:

O-right of entry in fsa

A-fsscs 











Fee Simple Subject to Executory Limitation:


B-exec. int. in fsa

A-fssel 











Vested Remainder Subject to Divestment:  “O conveys to A for life, then to B, but if B does not survive A to C”.
C-exec. int. in fsa

 










A-life

   B-vested rem. in fssel


Alternative Contingent Remainders:  “O conveys to A for life, then to B and her heirs if B survives A, and if B does not survive A, to C”.  

    B-cont. rem. in fsa 



A-life

   O-reversion in fs







   C-cont. rem. in fsa






---------------------------------------->
Rules Furthering Marketability/ Limiting Contingent Future Interests (mostly abolished)

1) Doctrine of Destructibility of Contingent Remainders:  Contingent remainder is destroyed if it does not vest at or before the termination of the preceding life estate.

a) Abolished in almost all states, and lawyers can easily avoid the rule by careful drafting

i) Ex: O conveys “to A for life, then to the heirs of B.”  A has life estate.  B’s heirs have a contingent remainder in FSA, since unascertained.  O has a reversion in FSA.  If A dies and B is alive (dn have heirs yet), then B’s heirs are divested.

(1) In jurisdictions w/o this rule, if A dies and B is alive, O gets possession in FSSEL and B’s heirs have an executory interest and will divest O when ascertained.

2) [Rule in Shelley’s Case:  Banned practice of making life estate in A, remainder to A’s heirs; gave remainder to A to aid in alienability  (Combined w/ doctrine of merger, A would have FSA).  Only applied to remainders, not exec. interests.]
3) Doctrine of merger:  Merge life estate and remainder when held by same person.

a) Only still used in one or two backward hick states.

b) In most states, grant “to A, then to A’s heirs” would give life estate to A and remainder in FSA to A’s kids.

c) Ex:  Shelley’s Case + Doctrine of Merger:

i) The Rule in Shelley's Case transforms a remainder in A's heirs into a remainder in A if the conveyance that created the interest in A's heirs also created an interest in A. Thus if O conveys a present interest in a life estate to A and a contingent remainder in fee simple absolute to A's heirs, the Rule in Shelley's Case changes the contingent remainder in A's heirs into a vested remainder in A. 

ii) Then the Merger Rule merges A's present interest in a life estate with A's vested remainder in fee simple absolute to give A a present interest in fee simple absolute.

4) [Doctrine of Worthier Title:  changed an interest in the grantor's heirs into an interest in the grantor herself.] 

5) Rule Against Perpetuities
a) “No interest is good unless it must vest, if at all, not later than 21 yrs after some life in being at creation of interest.”
b) Applies to contingent remainders & executory interests 

i) Does not apply to vested interests (remainders or future interests of transferor)

ii) An executory interest following a fee simple determinable or divesting a fee simple vests only when the condition happens and it becomes a possessory estate.  

c) Measuring life:  Life in being at time of creation of interest, alive or conceived.

i) For wills, look for life in being at the time of decedent’s death, not at time will was originally written.  

ii) Can use group of people as group of measuring lives

d) Strikes down contingent interests that might vest too remotely.  You must prove that a contingent interest is certain to vest or terminate no later than 21 years after the death of some person alive (the validating/measuring life:  any life in being) at the creation of the interests; if you cannot prove that, the contingent interest is void from the outset.

i) Definition of vest:

(1) Contingent remainder must become possessory or become a vested remainder.

(2) Executory interest must become possessory

(3) Class gift is considered vested only when every member has a vested interest or is in possession; thus if gift to one member of the class might vest too remotely, the whole class gift is void (all-or-nothing).

(a) But class closes once one member is ready to take present possession; anybody born later is out of luck.  

e) Reforms to RAP:

i) Wait-and-See Doctrine:  > ½ states have reformed RAP to judge based on actual events; some wait out the relevant lives + 21 years; states following Uniform Rule USRAP wait 90 years then use cy pres to make it vest w/in 90 years.

(1) Retroactively adopted by CA legislature

(2) Only applies to donative transfers, not commercial transactions. 

ii) Cy Pres Doctrine:  Reforms an invalid interests, w/in Rule’s limitations, to approximate most closely the intention of the creator of the interest.  

iii) Abolition of Rule: In several states, applic of RAP to interests in trusts has been abolished =perpetual dynasty trusts.   

f) Doctrine of Infectious Invalidity:  

i) Under common law remedy to RAP is to strike out the language creating the offending interests; 

ii) But under doctrine of infectious invalidity, if this result is not what O intended, then strike entire conveyance.  

iii) There is no satisfactory formula for predicting the use of this doctrine; but know it exists.

iv) Some states including CA have adopted modifications of RAP, and have eliminated doctrine of infectious invalidity.

Co-Ownership & Marital Interests
Tenancy in Common
1) Separate but undivided interest in the property, including the right to possession of the whole

2) No survivorship rights.  

3) Interest of each is descendible and may be conveyed by deed or will

4) Presumption that grant/devise to 2+ ppl creates TIC unless intent to create JT w/ rights of survivorship is expressly declared.  

Joint Tenancy

1) Each owns an undivided whole of the property

2) Right of survivorship (surviving co-tenant has right to whole estate) 

i) But severance can occur secretly/unintentionally (unilateral severance of joint tenancy)

3) Practical equivalent of a will but at joint tenant’s death probate of the property is avoided b/c no interest actually passes; decedent’s interest vanishes and survivor’s ownership of the whole continues.

4) A JT cannot pass her interest by will; it interest ceases at death & there is no interest to pass on (would need to sever JT first).

5) Four unities were essential to joint tenancy under common law:  Joint tenants must take their interests

(1) at the same time,
(2) by the same instrument/title (or joint AP),

(3) with identical interests (equal undivided shares/duration),

(4) w/ an equal right to possess the whole property (but one JT can voluntarily give exclusive possession to other).  

6) Severance of Joint Tenancy:

a) An undisputable right of each joint tenant is the power to convey his or her separate estate by way of gift or otherwise w/out the knowledge or consent of the other joint tenant and to thereby terminate the joint tenancy.  

b) Severance of one of 4 unities severs JT and destroys right of survivorship; creates a TIC.

c) At common law, the severance could happen without intent if any of the 4 unities was disrupted, but this is no longer always the case.  Modern rule:  look to intent.

d) Example:

(1) O conveys property to A, B and C as joint tenants.  ABC 3/3

(2) A conveys her interest to D; thus destroys the 4 unities w/ respect to her portion:  D 1/3 + BC 2/3

(3) When B dies intestate (or even if he had left a will to H):  D 1/3 + C 2/3.  

e) Mortgages:  states differ based on whether they consider the mortgage a lien or a transfer of title.

i) Title theory: Mortgage transfers title to lender, which severs the unity of interest and title, since lender joins as equitable owner of a share ( severs joint tenancy.

ii) Lien theory: Lien owned by lender; a lien isn’t a title in land, so ( joint tenancy sustained (and mortgagee loses security interest when mortgager dies)

(1) Minority view:  the mortgage attaches to W’s estate and she is bound by it until paid off

f) Leases:  all states allow one JT to lease her interest even over the objection of the other.

i) States follow different paths as to the impact on the joint tenancy

(1) Permanent severance (old rule):  Lease destroyed unity of interest.
(2) No severance (modern rule):  If no intent to sever, then JT remains.  
(a) CA law:  Lease extinguishes upon death of lessor.  
(3) Temporary severance: many states argue that the lease is conditionally or partially severed, but can return when the lease ends.  Protects the rights of the lessee over those of the surviving tenant.
(a) Conditional severance: profits of remaining lease to heirs of decedent.
(b) Partial severance: profits of remaining lease to surviving spouse.

g) Recording of severance in CA

i) If severance not recorded, non-severing tenant still has right of survivorship, but severing tenant does not.

(1) Presumption of no notice.

ii) If severance is recorded: both tenants hold as TICs. 

(1) CA Civ. Code § 683.2: In general, if a JT has been recorded, then a written instrument severing that JT must be recorded in order to be effective to terminate the right of survivorship of the non-severing joint tenant.  

iii) No longer necessary to use a strawman to create or terminate a joint tenancy (don’t need “two-to-transfer”).

	
	Joint Tenancy
	Tenancy in Common

	Right of survivorship?
	Yes
	No

	Must tenants have equal shares?
	Yes
	No

	Same estate required?
	Yes
	No

	Alienable?
	Yes, but turns to TIC
	Yes

	Devisable and inheritable?
	No
	Yes

	Create by implication or expressly?
	Express grant only
	Either

	Right of possession of entirety?
	Yes
	Yes

	Presumption in favor when ambiguous?
	No
	Yes


Partition:  Equitable action; available to any joint tenant or tenant in common, but not to tenants by the entirety.

1) Partition in kind: Court breaks up the tract into separately owned parts 

2) Partition by sale:  court orders the land sold and divide up the proceeds

Possession by one co-tenant

1) Ouster: If the co-tenant (or the co-tenant’s lessee) outs the others (refuses to share the use and enjoyment of land), a court may force him to share, pay the other co-tenants for the reasonable rental value of their fractional shares, or sell the property.

2) Rent: 

a) In the absence of an agreement, a co-tenant in possession is not liable to co-tenants for the value of his use and occupation

b) But must share rents received from 3P. 

i) If they agree to affirm the lease, co-tenants have a right to their share of the rents. Called proceeding under the Statute of Anne (England) or an accounting of rents.

ii) If they don’t agree to the lease, they have the right to share possession w/ the lessee but not to cancel the lease

iii) In the absence of an agreement to physically divide up the property, the Statute of Anne applies even if a co-tenant leases only his share and charges only his fractional share of the fair market value in rent

3) Taxes, mortgages & other carrying charges:  A co-tenant paying more than his share generally has a right to contribution from the other co-tenants, up to the amount of the value of their share in the property.   If one is in exclusive possession, had duty to pay taxes and mortgage interest up to the amount of reasonable rental value of the property.

4) Set-off rule: If a co-tenant in possession seeks compensation for taxes, improvements, repairs or other carrying charges during a partition or an accounting, the court would deduct the reasonable rental value. Thus, the co-tenant in possession might not get anything. But in Baird, court refuses to apply rule w/ bro-sis co-tenants b/c sister was living in home to care for their mother.

5) Repairs:  A co-tenant making or paying for them has no right to contribution without an agreement at the time the repairs are made. But a co-tenant may receive credit for the actual cost of repairs during a partition or accounting proceeding.

6) Improvements:  No right of contribution but in a partition or an accounting for rents; the improver can receive credit for the value added to the property or for the amount of increased rent or rental value, but not the actual cost of the improvements.

Tenancy by the Entirety (Common Law Marital Property System) (System of most US States)

1) Can be created only in husband and wife, holding as one person

2) Like a joint tenancy except a 5th unity (marriage) is required

a) Upon divorce, becomes a tenancy in common in majority of states; in others it becomes a joint tenancy.  

b) Partition is not available to tenants by the entirety.  

3) Right of survivorship cannot be destroyed/ severed by unilateral action;  severance only thru conveyance by H&W together.

4) Husband and wife have separate property; ownership is given to the spouse who acquires the property. 
a) Common-law rule was estate of marital right: H owned all property except W’s clothes and “ornaments;” until marriage, a woman could own property

b) States passed Married Women’s Property Acts after the Civil War: gave W control over property she acquired but given that many women were unpaid homemakers this didn’t exactly make them equal with their husbands; H can no longer alienate property w/out permission.  

a) Sawada v. Endo: H and W own land in tenancy by the entirety.  H gets in car accident, and creditors come after property.

i) Issue:  Can one spouse sell property held as tenants in the entirety? 

ii) Held:  No, one tenant cannot unilaterally sever tenancy by the entirety

Termination of Marriage by Death of One Spouse
1) At common law, spouses were not heirs; got dower or curtesy upon spouse’s death.

a) Dower: At H’s death, W got life estate in 1/3 of all land owned in fee by H.

iii) At common law, was principle protection for widows.

iv) To qualify, land had to be 

(1) possessed by H during marriage (not future interest), 

(2) in a state inheritable by heirs (not life estate).

v) Abolished in most states as new law supplants it; where it remains, choose btw dower and elective forced share.

b) Curtesy: At W’s death, H got life estate in all W’s land as long as they had kids.

i) Abolished in all states.

2) Elective forced share:  Surviving spouse gets choice between some share of all decedent’s property or whatever in will.

a) Principle protection of surviving spouses in non-community property states.

b) Share is usually 1/2 or 1/3, depending on length of marriage.

c) Applies to real and personal property; usually applies only to property decedent spouse owns at death; not to property held by decedent in JT or life insurance proceeds.  

d) Can be defeated during lifetime/deathbed via gifts of property (but will be set aside if made w/intent of defeating EFS).

e) 1990 Uniform Probate Code makes it more variable; closer to community property system (but deferred until death).

i) Adds augmented estate:  a bigger group of assets, including life insurance and joint tenancies, than the probate estate.

(1) But a widow could do worse under the code because if she already owns 50 percent of the assets, say in a joint tenancy, she wouldn’t get any more of decedent’s estate. 

i) Based on length of marriage: i.e. surviving spouse gets 3-15% of property; sliding scale.

f) If spouse dies w/out a will, look to laws of intestate succession (usually ½ to spouse).

g) [Example Problem re Elective Forced Share w/ calculations:  See Assignment Sheet #4, p.2]

3) Homestead Rights: In some states, right of surviving spouse to occupy family home w/ protection from creditors until death or maturity of children.  

Termination of Marriage by Divorce

1) At common law:

a) Upon divorce property of the spouses remained the property of the spouse holding title.

i) Ignored W’s contribution of services in the home

ii) No recognition of marriage as partnership of shared assets acquired during marriage.   

b) Property held by spouses as TIC or JT remained in such co-ownership.

c) Property held in Tenancy by the Entirety was converted into TIC (5th unity severed by divorce)

2) In all common law property states, now follow Equitable Distribution:
a) Property is divided by the court, in its discretion, on equitable principles (statute might dictate whether misconduct matters)

i) Some states divide all property owned by spouses, regardless of time/manner of acquisition

ii) Others divide only “marital property”- all property acquired during marriage by any means (inherit, gift, earnings)

iii) Others consider “marital property” to be only property acquired from earnings during marriage. 

Community Property

1) 8 states (incl.CA) have enacted community property statutes under which property is owned in equal undivided shares by spouses.  

a) No dower, curtesy, or elective forced share; 

b) No community property states recognize Tenancy by the Entirety, although spouses can chose to create a TIC or JT.  

2) Community property consists of earnings (and property acquired thereby) of either spouse during marriage.

a) Separate property is property acquired before marriage or during marriage by gift, devise, or descent. 

3) Presumption of community property if commingling occurs so it is impossible to ascertain and identify each source.

a) Inception of right rule; Time of vesting rule; Pro-rata sharing rule (CA)

4) Neither spouse acting alone can convey their undivided ½ share except to other spouse; but together can convey undivided whole.

5) At divorce, community prop. is divided equally or equitably

6) Upon death, decedent has right to transfer his ½ by will to anyone; if dies intestate, share of CP goes to surviving spouse.

a) Upon death of one spouse, the entire CP receives “stepped up” tax basis for FIC = income tax advantage.  

7) Can elect to have a community property w/ rights of survivorship; but misleading b/c can be severed unilaterally.  

8) Migration:  Generally, property rights are determined by state of domicile when the property is earned or acquired.  

9) CA has “quasi community property” rule:  at death, quasi-community property is personal property wherever located and real property located in CA which would have been CP if decedent had been domiciled in CA at time property was acquired.  

	
	Trad. Marital Property System 
	Community Property

	At death of spouse:

	Right of survivorship?
	No
	Sometimes

	Divide property from before marriage?
	Yes
	No

	Real property pass to spouse w/o probate?
	No
	Yes

	At divorce:

	Account for fault?
	No
	No

	Account for length of marriage?
	No, unless reformed
	Yes


Landlord/Tenant Law  
Leasehold Estates 

1) Tenancies, or leaseholds are nonfreehold estates (or less-than-freeholds).

(1) When any leasehold estate is created, a future interest necessarily arises.  (L/reversion; or 3P/remainder).

b) Term of years 

i) An estate w/ beg. & end fixed from the outset; expires w/out notice; death of L or T has no effect on duration.

c) Periodic tenancy

i) A tenancy for fixed period that continues for succeeding periods (month to month) until L or T gives notice.

ii) Can arise by express agreement or implication/operation of law. 

iii) Under common law rules, half a year’s notice is required to terminate a year-to-year tenancy.

iv) For periodic tenancy < 1 yr, notice of termination must be given equal to period length, but not to exceed 6 months.

v) Will not terminate if landlord sells (but new landlord might give you 30 days notice right away)

vi) The death of landlord or tenant has no effect on the duration.

d) Tenancy at will

i) An estate terminable at will of either L or T; can arise expressly or by operation of law.

ii) Modern statutes ordinarily require a period of notice in order for one party or the other to terminate a tenancy at will. 

iii) Ends at the death of one of the parties.

The Lease 

1) It matters whether an arrangement amounts to a lease b/c leases give rise to L/T relationship = rights and duties.

2) A lease is a conveyance & a contract.

3) SOF:  Commonly, statutes provide that leases > 1 yr must be in writing; most jd’s permit oral leases for term < 1 yr. 

4) Although Ls typically use take-it-or-leave-it form leases, Ts do not necessarily lack bargaining power.  

5) Subleases and Assignments 


a) How to distinguish an assignment from a sublease

i) Most jd’s apply rule where an assignment arises when lessee transfers his entire interest under the lease (right to possession for the duration of the terms).  

ii) If lessee transfers anything less than his entire interest (even 1 day less) a sublease results; and lessee retains reversion.  

(1) What if original lessee transfers entire term but retains right of entry?  Split; but majority of jd’s say assignment.

(2) Some courts look to parties’ intent: more modern/reasonable approach; but difficult b/c parties are often clueless.  

b) Someone who is in privity of estate with the lessor is liable to the lessor for the breach of covenants in the lease that “run with the land” if the breach occurred while the person was in privity of estate with the lessor.  

i) Liability of sub-tenants; Privity of Estate & Privity of Contract  [See Reader p. 101, long outline p. 31]

c) Majority rule that L can arbitrarily/unreasonably deny T”s request to assign; but more jd’s are rejecting this rule and forcing Ls to consent to assignment of commercial leases if it is reasonable (implied covenant on part of L to reasonable consent, unless expressly stated) (CA Sup Ct has not ruled whether this applies to residential leases).  

Tenant’s Duties; Landlord’s Rights and Remedies
1) Duty to pay rent
a) T has duty to pay any rent expressed in lease; if not expressed, duty to pay reasonable rental value.

i) Rent control is con. if it bears a rational rel. to a legitimate public purpose and if L is given a just and reasonable return.  

b) Does L have legal right to possession when tenant defaults on rent?

i) CL says no; covenants in lease are indep. of one another; L must first demand rent, then give notice of termination.  

(1) Indep. clause rule in lease deals with this; specifically says L can recover possession in case of failure to pay rents. 

c) CA law:  tenant can use defense to eviction of inhabitability of premises.

d) L can often get right to re-possess, but must be sure before using self help, etc. (check case law, statutes, etc.)

2) Duty not to disturb other tenants
a) Most leases provide covenant by T that he will not substantially interfere w/ other T’s enjoyment of their premises; absent such a provision, T has only a duty not to commit a nuisance. 

3) Duty not to commit waste & Duty to repair: 

a) Tenant’s common law duties: 

i) Implied covenant to surrender premises upon expiration of term in substantially same condition, wear-and-tear excepted.

(1) Absent L’s duty to repair (by statute or covenant), T has a duty to make ordinary repairs to maintain property.

(2) T’s failure to make repairs to prevent decay and dilapidation is regarded as permissive waste; T liable for damages.  

b) CA Civil Code § 1941+  

i) L must put buildings in habitable conditions and repair dilapidation; before a dwelling is fit for habitation, certain standards must be met:  roof cannot leak, doors and windows cannot be broken, plumbing, electricity, hot and cold running water, and heat; building must be delivered to tenant in clean and sanitary conditions. 

(1) Tenant has obligation to keep premises clean and sanitary, not to deface or damage building, etc.  

4) Holdover Tenant (“at suffrance”)

a) Tenant wrongfully stays in possession after lease has ended. 

b) L can chose to Evict T as trespasser; get $ for time he remained/damages for trespass/special damages (if foreseeable). 

c) L can consent to new tenancy.  But T might only want to be there 1 more month; does not always want a new term.  In most jd’s holding over gives rise to a periodic tenancy (or term of 1 year).  

5) Tenant Who Has Abandoned Possession 

1) Definition of “abandon”:  Intentionally relinquishing the rest of the lease.  

2) Traditional rule that L is in no duty to mitigate (seek a new tenant) when current tenant defaults. 

a) Tenant cannot by his own wrongdoing impose a duty on landlord or force L into personal rel. w/ new T; there was a deal.

b) Increasing trend on part of courts to impose duty to mitigate on Ls.  

c) CA Civil Code:  If lease says T can sublet/assign lease, if T abandons, L does not have to mitigate.  

i) Landlord’s options when no duty to mitigate:

(1) Do nothing:  lease is not terminated and T can resume possession, and still owes rent

(2) Treat lease as terminated and resume possession:  Get damages for what would have been rest of term (but cannot charge rent for remainder of term); damages will depend on whether good deal or FMV.

(3) Retake possession on T’s account:  acting on behalf of T and re-letting thus if 2nd T also abandons, original T is liable (not permitted in all jd’s; some require notice).  

Landlord’s Duties; Tenant’s Rights and Remedies
1) Implied Warranty of Habitability (Landlord’s duty re condition of premises)

a) Common law:  no implied covenant made by L re condition of premises; caveat lessee (“tenant beware”); T takes as-is. 

b) Reforms:  Modifications thru carving out of exceptions towards implied warranty of habitability

i) In Green CA Sup Ct said EWH exists for residential leases, and breach an be raised by T as defense to unlawful det.

(a) As defense to unlawful det action, T can withhold rent for L’s breach of IWH, but will show up on credit report.  If T prevails, gets reduction of rent (T pays back rent minus damages for breach of IWH) or can bargain w/L if T has no savings; can commit to vacate at a certain date, etc.  

(b) Breach of IWH as indep. C/A:  T can stay in possession, pay rent, and bring an affirmative C/A for damages; or can terminate the lease if have somewhere else to move into; can also get injunctive relief (specific perf) requiring L to bring units up to standards set by IWH (rarely used by Ts).  

(2) In CA IWH cannot be waived (while covenant of quiet enjoyment can be waived expressly, or if you wait too long)

(3) Conditions that might amount to breach of IWH in CA:  1941.1 Remedy of Repair/Deduct might not be enough.

(4) Other remedies are not adequate in protecting Ts; before IWH tenant had to move out to have a C/A for damages; CA law has changed and T have power to stay in possession and sue for damages or injunctive relief for breach of IWH/Quiet Enjoyment.  

(5) Covenant to pay rent & habitability are mutually dependent covenants; goes to issue of whether L can evict; like SL.

c) Debates whether IWH should be based on fault (some say yes; others see it more like SL)

d) Source of conflict:  Costs money for Ls to make repairs, which drives up rents or ends up in units taken off of market.  

e) Retaliatory eviction:  Presumption that if w/in 190 days of T’s exercise of his rights; ok if L proves financial concerns.  

2) Quiet Enjoyment
a) Common law:  Implied covenant of quiet enjoyment; but originally would only be breached if L actually evicted T (physical interference by eviction).  If such eviction occurred, T would have right to terminate the lease and stop paying rent and not be held liable.  Thus covenants are mutually dependent.  

b) Reforms:  Now implied covenant of quiet enjoyment also applies to ‘constructive eviction’; affirmative actions or failure to act where pre-existing duty to act exists.  Even applied to the extent of any act/omission by L which renders premises unsuitable for use as provided for in lease.

i) But this can be waived, expressly or implicitly (by sticking around)

c) Theory of Constructive Eviction:  Characterize shortcoming in leased premises as an unlawful disturbance by the L (breach of the covenant of quiet enjoyment implied in all leases); if disturbance is so substantial as to amount to eviction, and T thereafter abandons the premises, consider T as evicted and thus relieved of obligation to pay rent.

i) The doctrine of constructive eviction serves as a substitute for dependency of covenants.

d) Partial Eviction: Actual and constructive:  If there is actual partial eviction, even from only part of premises, T is relieved of all liability for rent notwithstanding continued occupation of the balance.  (Restatement rejects this rule and provides that T may receive an abatement in the rent but may not withhold all rent).

i) Most jd’s say T is not relieved of obligation to pay rent when there is not an actual but rather a constructive partial eviction (i.e. when breach by L makes only part of the premises inhabitable).  

3) Title/Possession
a) Common law rule:  Implied covenants re title and possession.

i) Implied covenant of a legal right to possession is limited. 

(1) T who takes possession and then discovers someone else has superior title (i.e. L  had leased to someone else) has no remedy until other person interferes w/ his use.

(2) T who finds another has superior title before taking possession can terminate lease.
b) Today:

i) English rule (majority rule in U.S.): In the absence of stipulations to the contrary, every lease has an implied covenant that L will ensure the premises will be open to entry by the tenant at the beginning of the term. 

(1) T’s expectations: in bargaining for the lease, expected use of property; dn bargain for L to deliver actual possession.

(2) L is in better position to know if current T is likely to move out and to pressure him to do so.

(3) Admin effic.: L has more experience evicting and all pertinent facts at his disposal to establish T is there wrongfully.

ii) American rule (minority rule in U.S.): Absent stipulations to the contrary, L is bound to put T only in legal possession, not actual possession; T assumes burden of enforcing a right of possession.

(1) T has more incentive to evict the person there wrongfully.

(2) Other rule makes it hard for L to lease the place w/o leaving a gap between tenants.

(3) T could negotiate for protection to get actual possession if she wants it.

4) Landlord’s Tort liability 
a) Common law rule:  Landlord’s responsibilities were so limited that L basically was not liable.  

b) Reforms:  Modifications thru carving out of exceptions:

i) Negligent repair exception:  L does not have duty to repair dangerous conditions that arise after T moves in; but if he does make repairs and does so negligently, he is liable for personal injury that results from those negligent repairs. 

ii) Common area exception:  L does have duty of reasonable care re maintenance of common areas of building.  Failure to act results in liability.  [Does not mean T can ask for discount, etc, if common areas are bad; only if there is an injury]

iii) Latent defect exception:  L has duty to disclose known and latently concealed defects that exist at beginning of tenancy (not duty to fix; but duty to warn); no liability after disclosure.

iv) Public use exception:  Where premises are leased for public or semi-public purpose, and lessor knows at time of leasing that dangerous condition exists, then lessor is liable for injuries sustained by patron (not tenant, but protected public group provided to visit in lease).

v) Covenant to repair:  If express in the lease

vi) Premises that violate housing code standards:  Courts see this as evidence of negligence or negligence per se.  

vii) Note re Exculpatory Clauses in Leases:  Tenant must sign off and waive rights to sue L for injuries on premises; different views and standards; in CA Civil Code declares such clauses as void contrary to public policy. 

5) Tenant’s Remedies/Damages

a) T is usually able to stay in possession and sue for damages equal to difference btw value of property with and without the breach (although previously T had to leave if claiming the conditions were un-livable). 

i) Damages:  States compute them in different ways:

(a) Rent = (old rent) – ((FMV if inhabitable) – (FMV as is))
(i) Used in many states; good for tenants who were getting a good deal to begin with.
(b) Rent = FMV as is.
(i) Might not provide any $ to T if was getting discount.
(ii) Employed by CA legislature in rental law.
(c) Rent = Old rent – some % for diminution in value.
(i) Used by CA courts, despite statute in (b)
(ii) Essentially ad hoc.
b) If L’s breach is substantial, T may leave on a theory of constructive eviction, in which event he is relieved of liability for future rent and entitled to recover damages (terminate lease & sue for damages; maybe even including value of remainder of lease if you were paying below market). 

c) Risks:  

i) If T moves out and court finds that the conditions did not amount to constructive eviction, T is considered an ‘abandoning tenant.’  Maybe look to declaratory judgment first. 

ii) If T waits too long, might be considered to have waived the covenant of quiet enjoyment.

Servitudes:  Private land use arrangements 

Profits:   Rights to take off the land things thought of as part of the land (i.e. timber, fish) (implies an easement to get onto land).

Easements:  A grant of an interest in land which entitles a person to use land possessed by another.

1) Types:

a) Affirmative:  Most easements are affirmative, giving person right to go onto another’s land (the servient land) 

b) Negative:  The owner of a negative easement can prevent a servient land-owner from doing some act on servient land.

i) Rare; courts restricted permissible types of negative easements; people instead create covenants running with the land to overcome problem of rules restricting number of permissible negative easements. 

(1) Most common: Right to receive light for a building: if you have a negative easement of light, neighbor cannot put up a structure that blocks flow of light to your property.  

(2) Permissible types:  Right to receive air/light/support/water 

c) Appurtenant:  Easement benefits its owner in the use of another tract of land (benefited = dominant; burdened = servient)

i) Attached to dominant tenement and passes to any subsequent owner.

d) En gross:  Benefits an individual (not as owner of land); gives one the right to use the servient land (no dominant tenement).  

i) In case of ambiguity, easements appurtenant are favored over easements in gross.

2) Creation of Easements:

a) Express grant:  Must be in a writing signed by grantor to satisfy SOF.

b) Implication:  An exception to SOF, an easement by implication is created by operation of law

i) Prior existing use (Quasi-easement): If, before tract is divided (severance of common ownership), an “apparent” use exists on servient part that is reasonably necessary for enjoyment of dominant part and continued use was intended.

(1) Implied easement by grant:  common owner first transferred the dominant parcel & retained servient parcel

(a) Most appropriate circumstance for court to imply an easement from prior existing use.

(2) Implied easement by reservation:  common owner first transferred servient parcel & retained dominant parcel. 

ii) Necessity:  Usually involves a way of access and involves strict necessity, not merely inconvenience; is implied only when a tract is divided; no prior existing use is required; but will terminate when necessity ends.  

iii) Estoppel:  A license that becomes irrevocable thru estoppel in effect becomes an easement. 

c) Prescription:  Created by a period of adverse use (prescription); public policy; req’ts like AP (but no exclusivity req’t).  

i) “Fiction of the Lost Grant”:  If use was shown to have existed for 20 years, was presumed by English courts that a grant of an easement had been made but the grant had been lost; presumption of a grant cannot be rebutted by evidence that no grant had in fact been made; but presumption could be rebutted by showing lack of acquiescence during statutory period.  

d) Under CL, grantor could not reserve an easement in favor of 3P; but can just use 2 steps to get around this today.  

3) Scope:  Generally, the intent of the parties determines the scope. 

a) For express easements, would parties reasonably have intended this if they had thought about issue in question. 

i) Courts generally say unless there is evidence to contrary, parties are assumed to have contemplated further development of dominant tenement that was reasonably foreseeable at time of granting of easement.

b) Pattern/nature of use will determine scope of prescriptive easement (hunters will get 2 week easement every hunting season)

c) For easements based on prior existing use or necessity, court will look to what was reasonably foreseeable when created.

4) Transfer/Assignability of Easements Appurtenant 

a) Transferred along w/ transfer of dominant tenement & burden is transferred w/s servient land.  

b) Assignability:

i) A expressly grants an easement to B to walk/drive across A’s property to access the road.

ii) A’s property is the servient tenement (burden) and B’s is dominant tenement (benefit).

iii) Later B sells property to C, or C adversely possesses:  

(1) Either way, person who acquires possession gets the easement as well (the easement passes w/ possession, not title, of the dominant tenement).  

iv) Then A sells servient tenement to D; is D burdened by the easement?  

(1) The rule is burden of an easement passes w/ possession of the property, unless the possessor is protected by the recording acts (Othen v. Rosier).

(a) Recording acts protect purchasers (not donees who is given the property; devisee, heir, etc.)  

(i) Common types: 

1. Notice Statute:  Purchaser is protected when buys land and finds out later about a prior inconsistent grant; will be free of it if at the time of purchase, did not have actual/constructive notice of the interest and there was a document/writing creating that interest in land that could have been recorded (will prevail over prior grantee who failed to record his interest).  

2. Race-Notice Statute (CA Rule): Additional requirement for purchaser to take free of easement; must win race to record the relevant document. 

(ii) Note: Big issue when claiming to be protected by recording acts is whether you had notice of the easement; and best example is when it involves a negative easement (inquiry notice not possible). 

5) Transfer/Assignability of Easements in Gross
a) Today easements in gross are assignable/transferable (especially commercial easements w/ primarily economic benefits)

i) The easement belongs to holder of easement independently of her ownership/possession of land.

ii) B owns parcel of land behind A’s parcel and crosses A’s parcel to get to work; permission might be granted orally and revocable at will 

iii) If A transfers property to D, rule is that burden of easement passes w/ possession of servient tenement unless protected by recording act; will depend on whether D is an heir or purchaser; will also depend on whether the path was evident, and whether she had notice...

iv) Traditionally, B cannot transfer the benefit of the easement to somebody else, b/c easements in gross are not transferable.   Today, look to the intent of the parties:  was it intended to be personal for one individual, or was the intent that it would be transferable.  

6) Termination
a) Unity of Title:  If dominant and servient lots end up being owned by same person, easement is extinguished.

b) Written release by O of dominant tenement:  An easement may be released by a writing; an oral release is not valid unless accompanied by act showing intent to abandon.  

c) Duration of easement was limited:  Created expressly and writing states limit, fsd, etc.  

d) By Prescription:  Owner of servient tenement would have to engage in open, notorious and adverse use for statutory period.  

i) For an Owner to prevent a claim of easement by prescription, must actually prevent access, give permission, or in “Lost Grant” jd, write a stern letter of protest.  

ii) CA Civ. Code §1008: “Safe Harbor” for an O to be sure he is preventing people from obtaining an easement by prescription:  “Right to pass by permission, and subject to control, of owner.”

e) Necessity ends
f) Impossibility of achieving the easement’s purpose.  

g) Estoppel:  Detrimental reliance on a representation

h) Abandoned:  Intent to abandon and evidence of that intent (statement, conduct) (non-use is not enough)

	
	Real Covenants (Damages)
	Equitable Servitudes (Injunctive relief)


	Easements

	
	Burden


	Benefit
	Burden
	Benefit
	Both

	Intent?


	Required
	Required
	Required
	Required
	Might matter.



	Must burden touch and concern land?


	Yes
	No
	Yes
	No
	Always does
by definition.

	Must benefit touch and concern land?


	Split 
(re in gross)
	Yes
	Split
	Yes
	Generally no. But split for certain cases.

	Horizontal privity?


	Required
	Split
	Not required
	Not required
	Not required

	Vertical privity?


	Required
	Relaxed test (only AP cannot pass it)
	Not required
	Not required
	Not required

	Notice?
	Required for buyers under race-notice or notice statutes
	Not required
	Required
for buyers (actual/construct.)
	Not required
	Required for buyers under statutes for burden to run


Real Covenants:  

1) Covenant = a legally binding restriction or promise about certain ways of using the property.
a) A real covenant gives rise to personal liability and is enforceable only by an award of money damages.

b) Affirmative:  Obligations to pay annual dues to HOA

c) Negative: Restrictions on land use that arise thru private agreement; supplement land-use regulations

i) If zoning changes, gives stability/consistency to restrictions

2) How created:

a) Express:  Although not an interest in land, a writing is required; usually only the grantor must sign, but grantee is also bound. 

b) A real covenant will not be implied nor can it arise by prescription.

2) Enforcement By or Against Assignees:

a) The major issue involving real covenants is whether they can be enforced by or against assignees (i.e., whether the benefit or the burden will run to assignees).  Easements run to successive owners b/c they are interests in land, while covenants originated only as promises re use of land.  Cts therefore developed diff. rules re when promises run to successors: See Chart

b) Horiz/Vert privity req’ts for burden to run:  

i) Horiz. privity means succeed to entire estate (of same duration); 

ii) Vertical means successive privity:  cov/or & cov/ee were in a grantor-grantee rel. at time covenant was made

(1) 4 neighbors want to tie up their neighborhood as residential only:  they should all grant their lots to X (subdivider)

(2) Then have A make an express written covenant to X (owner of remaining 3 lots), etc; this way there will be grantee-grantor relationship at time of covenants are made and horiz privity req’t will be satisfied. 

(3) Later if A sells to E who tries to build commercial building, the problem of horizontal privity will be solved and B/C/D can sue E for damages, based on the promise made by A to X back when A got the property (back) from X

(a) Have to meet req’s of burden & benefit running at law (burden from A to E, and benefit from X to C, for C to have horiz privity to sue E)

c) Touch & Concern req’t:  

i) Turns on whether normal people in our society would see this as passing w/ownership of property

d) The assignor retains no liability on a promise to do or not to do an act. 

3) Termination:

a) Duration of covenant may be limited by its terms

b) May be limited by statute (RAP does not apply, but others may) or have to re-record

c) Thru merger (extinguishes if 1 person has burden & benefit)

d) The benefit may be abandoned (intent to abandon w/ evidence)

e) Action for breach of covenant can be brought too late (SOL has run, or in equity if Π lets the building get built and then sue, barred by doctrine of laches from suing for injunction)

f) Estoppel: ( has reasonably relied on implied representation by Π

g) Changed circumstances: conditions make it impossible to secure the benefits that were intended to be secured by the covenant (courts may say if unfair to enforce thru equitable relief, will not give damages either).

Equitable Servitudes:  

1) An equitable servitude is a covenant (interest in the land) that equity will enforce against assignees of the burdened land who have notice of the covenant; an injunction is the usual remedy (if Π wants damages, goes to law on a real covenant).

2) Creation

a) Should be created in writing; but exceptions for reciprocal equitable servitudes (cts will imply) (but not CA/Mass; strict SOF)

i) Sandborn:  Where developer has previously sold restricted lots, many courts will imply a reciprocal negative servitude on lots subsequently conveyed even though there is no writing that creates a servitude; developer must have had a general plan for an exclusively residential subdivision, and subsequent grantees must have had notice (constructive or inquiry) of restrictions on lots previously conveyed.  

b) If a 3P wants to sue in equity, must do so on basis of “common scheme”

3) Privity of estate

a) Since an interest in land (analogous to an easement) is being enforced, neither horiz, nor generally vertical, privity are required for an equitable servitude; however, some jd’s require vertical privity when a person other than original promisee is enforcing the benefit.  

b) Also, no privity req’ts b/c Notice Req’t deals w/ issues. 
4) Equitable defenses to enforcement

a) Where an equitable servitude is claimed, defenses to enforcement include estoppel, the hardship caused by the burden greatly outweighs the benefit, and a change of conditions in the neighborhood.

5) Other Info re Covenants & Servitudes:  

1) Restatement of Servitudes abolishes any distinction between real covenants and equitable servitudes.  

2) If burdened & benefited land become property of 1 person, real covs and eq. servs merge into a fee simple and cease to exist.

Takings Clause  “...Nor shall private property be taken for public use without just compensation”

1) A “taking” = deprivation of property requiring just compensation

2) If gov’t cannot satisfy public use test, cannot take.

a) Public use does not mean use by public; but for the benefit of public (and not necessarily the entire public).

3) When does the gov’t have to pay just compensation?

a) Important b/c they might not do it if they have to pay

b) If gov’t formally uses power of eminent domain to transfer title from private owner to gov’t, must pay FMV for property.

c) More diffic. to determine in physical action where private party says in effect gov’t took their property (i.e. floods your land).  

d) Also diffic. in regulatory actions by gov’t where private property says in effect their property was taken (i.e. zoning change). 
4) Changing definition of property interests.  

a) Parcel of land as a whole in fsa, or smaller physical portion of a parcel of land, or economically valuable legal right one has been deprived of (i.e. right to mine in certain manner)

5) Four tests exist for determining when a deprivation of property effects a taking:

(1) Harm test

(2) Test of severe economic loss

(3) Destruction of all economic value

(4) Exactions

b) No clear guidance of when they apply; and made difficult by changing definitions

6) US Sup Ct looks at fairness:

a) The issue is when justice/fairness require that economic injuries caused by public actions be compensated by the gov’t

b) The 5th Am’s guaranties bars certain people alone bearing the burdens that should be borne by the public as a whole. 

7) Prof doesn’t think results are totally unpredictable, despite inconsistencies...
a) A taking seems to be found when gov’t intentionally deprives private property owner w/out plausible justification for doing it; if you are at fault/harming other people, you will not get paid; but based on weak moral justification; slight nuisance... 

b) If it’s just to promote the common good (and you are not at fault in any way), it is clear that the gov’t will have to pay.  
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