Section 1: Subsequent Possession: Acquisition by Find, Adverse Possession and Gift

I - Acquisition by find

A - Rights of Finders

1 - True Owner: General Rule - Owner of property does not lose title by losing property - she is still the owner. The true owner’s title is superior to that of everyone else, including the finder. 

2 - Finder: General Rule - has title and rights to lost property superior to all but the true owner. There are some notable exceptions to this rule.

a - Prior possessor’s claim is better than subsequent possessor  (Armory v Delamirie - chimney sweep w/ jewel taken by jeweler) -rule applies for land as well as personal property. - TO (true owner) > F1 > F2

b - Finder does not acquire ownership - he is entitled to possession as against everyone but the true owner

c - Possession is good title against everyone except those w/ better title

d - Theoretically true even if finder acquired property by trespass or theft

3 - Title is Relative: True Owner prevails over finder, finder prevails over subsequent possessor

a - If TO shows up they can recover possession. If TO shows up after possession sold by Finder they can go after either Finder for ($) or F2 (possession)

B - Finder v Owner of Premises

  1 - Landowner has constructive possession of everything that is on the surface  or under the surface of their land, even if they didn’t know it was there. 

a - Constructive possession - court treats person as if he is in possession although he in fact, is not or is unaware he has possession,

b - If court finds landowner was in constructive pos. of something on premises of which he was unaware landowner is entitled to benefit of the “prior possessor wins” rule. 

2 - Sometimes court finds constructive possession, sometimes it does not 

a - This is assuming owner of the premises does not actually own the object, if he did he would prevail over finder. 

b - If finder is trespassers or thief - owner of land where object found prevails  

c - If finder is Employee of property owner or contractor - owner of land where found prevails

d - If finder is on land for limited purpose (cleaning out drain, etc) owner gets found objects

e - If object found in store or public place

1 - If object lost, goes to finder, not premises owner

2 - If object only mislaid goes to premises owner

f - Object found under the soil goes to owner of premises, not finder

1 - Treasure trove exception – goes either way

g - Private home – usually goes to homeowner

1 - Exception: If the owner has not moved in to the house he is held not to be in constructive possession of objects on the land of which he is not aware - Hannah v. Peel

3 - Public Place: Lost v. Mislaid Distinction

a -Lost - property owner accidentally lost - lost property goes to the finder not the owner of the premises

b - Mislaid - property intentionally placed somewhere and then forgotten, mislaid property goes to the owner of the premises

c - Abandoned - property intentionally abandoned by true owner who no longer claims any right to it - abandoned property is awarded to the finder

4 - Purchaser can’t get better title than that of the person who sold it

II - Adverse Possession (AP = Adverse Possessor)

1 - Doctrine under which longstanding occupation of another’s property ultimately enables one to obtain title to that property.

2 - Basic theory: If owner of land does not take legal action to eject a possessor who claims adversely to the owner w/in the number of years specified in the state statute of limitations, the owner is barred from bringing an action for ejectment and the adverse possessor acquires title to the land. 


3 - Statutory limit -number of years landowner has to sue to eject someone in wrongful possession of property.


A - Elements of Adverse Possession

1 - Four elements to obtain title by adverse possession.

a -  Actual entry - giving exclusive possession

b - Open and notorious possession. 

c - Adverse and under a claim of right 

d - Continuous for the statutory period.

2 - Actual Entry Giving Exclusive Possession

a - Statute of limitations starts running when Adv. Possessor (AP) makes an actual, physical entry onto the property
 

b - Possession must be exclusive of true owner (TO can’t be there)

1 - Large lot, and AP enters on one corner, TO never comes to the “back 40” - AP gets that corner


3 - Open and Notorious

a - Must be the sort of possession that would reasonably inform an attentive landowner that someone is on their property. 

b - It is not a requirement that actual notice be given.


c - Seasonal occupation of a vacation home might be enough

d - Some state statutes require specific acts for adv. possession. NY law says that a claimant w/out color of title can only claim by adv. poss. where land has been protected by a substantial enclosure or has been usually cultivated and improved (Van Valkenburgh v. Lutz)

4 - Adverse and under a claim of right
a - Minimum requirement:  That you are there without permission. If you have permission it is NOT adverse. Must be there w/out owner’s consent. 

b - Implicit permission difficult to prove, TO can’t say AP was there w/permission just because TO owner knew and didn’t sue to eject

 

c - TO can protect their interest by giving AP a lease



d - AP can refuse permission


5 - Tests for adversity: Objective and Subjective tests



a - Objective Test: majority of states follow this
1 - Intent of AP doesn’t matter

2 - What did AP say or do? Did AP appear to be claiming property as their own? Courts look at the situation - not at the state of mind of AP.

b - Subjective Test(s) – Intent matters – minority of states follow this (these states do care what the state of mind of the AP was - actual intent to claim as your own is required.

1 - Good Faith Required - Honestly thought it was theirs, didn’t know of TO

A - Prove by putting AP on the stand or if AP has an invalid deed that the AP thought was valid

2 - Good faith OK but not required - Good faith is not required as long as you did intend to claim the land as your own
3 - Bad Faith Required – very rare, few follow this - Intended to claim land as own, knowing it wasn’t theirs

1 - Guys on Civil War soldier’s land, said they were just there until he came and ejected them

c - In all subjective tests you must prove that you intended to claim the land as your own. Objective test doesn’t care what you were thinking (what you intended).

d - Although majority of courts say they applying objective test. When you actually look at case, if evidence shows person acted in bad faith person usually loses. Many cases come close to requiring good faith


6 - Continuous and uninterrupted for the statutory period

a - Pattern of occupation that you would see in acts of actual owner of property. 

b - Takes into account the type of property involved. Requisite possession requires the kind of occupation that is typical of that property - Use of summer home during the summer (Howard v Kunto) 

c- Adverse possession may exist even if occupant does not reside on the property and for long periods doesn’t use it. An absence is different than abandoning the property. Abandoning property (leaving with no intention of returning) before the statute has run causes the statute to stop and requires a new entry and the process to begin a new.

d - What won’t work for TO to interrupt continuity


1 - A survey by TO


2 - Giving implicit permission (implied - not expressly stated) 



e - What will work to interrupt continuity

1 - Could give explicit permission to be there (but then have to have them be there)

2 - TO re- enters (must be openly and hostily)  and fulfills all requirements for AP – open, notorious, continuous, and adverse to AP OR BETTER

3 - File an ejectment action, act of filing stops the statute of limitations


f - When there are two APs (AP v AP) 




1 - AP w/invalid title can sue to eject AP w/o title w/in statutory period

2 - However actual possession trumps constructive possession in absence of ejectment at end of statutory period

3 - Second AP’s presence can interrupt first AP’s continuity of presence adverse to the TO unless first AP sues to eject second AP

7 - Property taxes: In several states (esp. the west, including CA) adverse possessor must pay taxes on the land to obtain possession.

B - Squatters 

1 - A squatter is “one who, without any color of right, enters on an unoccupied house or land, intending to stay there as long as he can. 

C - Boundary Disputes


1 - These are common instances where Adv. Poss. issues are raised. 

2 - Doctrine of estoppel - one person makes representation to another and 2nd person relies on that representation, then courts say the first person is estopped (barred) from denying the accuracy of that representation. 

1 - This comes up in boundary disputes - person acts on representation thus 1st person can’t change it on them later. 

D - Color of Title and Constructive Adverse Possession

1- Color of title refers to a claim founded on a written instrument (a deed or a will) or a judgment or decree that is for reason defective and invalid (as where the grantor does not own the land conveyed by deed or is incompetent to convey, or the deed is improperly executed). 

a - Not required in most states, but essential to acquiring title by adverse possession in a few. 

b - Gives important advantages to the AP: possession under color of title of only part of land, is considered constructive possession of all the writing prescribes. You thus get more land then actually occupied. 

c - GENERALLY if you do not have color of title you have to have physically occupied in some way, the land that you are going to get.

2 - Possessor w/invalid title gains title to everything described in deed, not just what they occupied - AP is in constructive possession of all land described in the deed. 

a - If AP knew deed was false they won’t get benefit of Color of Title - must have good faith belief through out period of statute of limitations

b - If AP had some doubts, depends if jurisdiction requires strict good faith - if you find out deed is fake before the statute of limitations runs you lose the good faith requirement

1 - This can cost AP benefits of color of title - lose constructive possession


3 - What if there are Two Adverse Possessors 

a- Actual possession trumps constructive possession, at end of statutory period

1 - Color of Title is not retrospective, AP1 has invalid title, AP2 has none – at end of statutory period (both running on same clock) AP1 can’t sue to eject AP2

b - However w/in statutory period holder of invalid title can sue to eject AP w/o any deed

4 - Area claimed through Color of Title must be in reasonable proportion to area actually occupied

5 - AP must use significant portion of land described in deed

6- If Deed describes more than one lot

a - AP can get title to both if:

1- AP in possession of part of one lot and lots are contiguous and owned by same owner

2 - Area claimed must be in reasonable proportion to that actually occupied

E - Tacking  - adding one’s period of possession to prior possessor’s to establish continuous adverse possession for the statutory period.

1 - Only instances where you can’t tack on the prior claim 

a - Where the second person took over against the will of the first person 

b - Where AP1 just abandons the claim and AP2 takes over

2 - Needs to be some sort of connection between the two successive occupants. If AP1 and AP2 are in possession continuously between them and there is privity of estate between them they can add up their periods of possession (tack)

3 - Privity - Relationship between 2 contracting parties, each having a legally recognized interest in the subject matter of the contract - has to be some reasonable connection between the two. 

a - Doesn’t have to be written transfer - can be: 

1 - Deed

2 - Will

3 - Intestate succession

4 - Oral Permission

b -Transfer between AP1 and AP2 must be voluntary and continuous
1 - AP2 forces AP1off property – not voluntary

2 - AP1 intentionally abandons property – not continuous

F - Adv. Poss. against successive owners.

1 - Transfer of ailing title
a - AP enters against TO while TO has fsa

1 -TO transfers life estate to B, remainder to C

2 - TO transferred ailing title
3 - If B doesn’t sue to eject (C can’t, not having a right to present possession), AP gets fsa

2 - AP against less than fsa

a - B has life estate, remainder in C

b - AP enters against life estate of B, at end of statutory period AP gets life estate for the life of B

c - At B’s death, AP starts all over again against C

* Quiet title - to make a title secure by freeing from dispute or litigation

G - Relating Back

1 - At end of statutory period AP acquires title seen as relating back to time of actual entry

a - Only seems to come up when TO sues at end of statutory period for back rent

b - Most jurisdictions say can only sue for back rent w/in 5 years, but because of  relating back rental value is denied

c - Does not get a transfer of title from the original owner, he gets a new title that arises by recognition of the law. Just because it’s a “new” title doesn’t mean it won’t resemble the old title, it will.

H - Disabilities

 
1 - Legal Disabilities 

a- Infancy – anything less than majority

b - Insanity

c - Imprisonment –2 years max in CA

2 - Have to exist at time of AP’s entry
a - Disabilities arising later don’t count

3 - Statute of Limitations is extended if certain disabilities are present (i.e. 10 extra years after removal of disability) 

I - Adv. Poss. of Personal Property 

1 - Discovery Rule – statute of limitations doesn’t start running until TO should have known of the cause of action AND the identity of the possessor of the property

Section2: Possessory Estates
I - Hierarchy of Estates 


A - From longest lasting to shortest lasting: 

1 - Fee Simple > Fee Tail > Life Estate > Leasehold

2 - Anything shorter than FSA has to have an interest following, if it is not specified who gets that interest court implies a REVERSION 

II - Fee Simple

A - Length - potentially infinite duration. A fee simple may endure forever. 

1 - Fee simple is absolute ownership, so far as our law recognizes absolute ownership. It is the largest estate in terms of duration, it may endure forever

B - Creation - Grantor gives away whole timeline, w/ or w/o conditions

1 - At Common law grantor had to use “to A and his heirs” (words of inheritance) showing he intended to transfer a fee simple to create fee simple in his lifetime (inter vivos).


2 - This has been abolished in all states - it is assumed you are getting rid of maximum unless otherwise specified. 

3 - A’s heirs own nothing - grant to A and his heirs gives A’s heirs no interest in the property

C - Transferability: 

1 - “And her heirs” - these heirs have no present interest, current holder of estate can give, sell, or devise away the estate



2 - Descent - if O dies intestate can pass to any heir


a - Heirs - those who take property under intestate succession


b - Spouses not heir at common law; this has been abolished in all states; Today almost all states have the surviving spouse designated as an intestate successor of some share in the decedent’s land: the size of the share often depends on who else survives.


c - Uniform Probate Code, spouse now takes half, the other half goes to issue, or if none to parents, or if none to spouse (adopted in many states)


d - issue = kids, grandkids, great-grandkids, all further descendants.

3 - Devisee - takes by will (land is devised to them) - Difference btwn heirs and devisee - heirs take when decedent leaves no will, devisee take under a will

4 - Escheat: if a person died intestate with no heirs then person’s real property escheats to the state where the property is located. 

III - Fee Simple Absolute - “absolute” ownership

A - Creation - “to A” suffices ("and his heirs" necessary at common law)
B - Length - of potentially infinite duration

1 - Only AP can deprive owner in fsa of title
C - Transferability 
1 - No limitations on inheritability - capable of being inherited by whoever turns out to be the heirs - a limitation that purports to limit inheritance to a particular class of heirs creates a fee simple, inheritable by heirs generally. 


2 - Cannot be divested; won’t end on happening of any event
3 - Can be sold, given or devised away

IV - Fee Simple Defeasible  - of potentially infinite duration, (may endure forever) but may (automatically or not) end on happening of some event - it is defeasible on happening of future event

A - Two Kinds Fee Simple Determinable and fee simple subject to condition subsequent

B - Fee simple determinable: ends automatically when specified event happens. No action required to divest. Length - of potentially infinite duration

1 - Creation: Created by language that shows grantor is giving a fee simple only until a stated event happens or language providing that on happening of stated event land is to revert to grantor: to A SO LONG AS” "to A Until" "to A While" 

a - language must limit duration, not simply describe motivation of grantor/transferor - to A because I want a school there won’t work

2 - Transferability - may be transferred, devised or inherited in same way as any other FS so long as specified event doesn’t occur, but remains subject to limitation.


3 - Future Interest - 

a - Transferor’s future interest - Possibility of Reverter - may be expressly 

retained or arise by operation of law.

b - When created in 3rd party (transferee) future interest is an Executory 

Interest - FSD subject to Executory Interest in B
c - Ambiguous Language - Authorities Split Marenholz v. County Board of Education court found FSD over FSSCS

1 - How Courts Deal with ambiguous language in the grant


Could be seen as: 

a - statement of purpose - most desirable for grantee - states desire but not legally binding. 

b - covenant - 2nd most desirable for grantee - legally binding promise made by recipient can be enforced by injunction or damages. Can be taken to court and forced to abide by covenant but don’t forfeit property.

c - condition subsequent - when you have this combined with a right of entry retained by grantor, you don’t automatically lose it. It has to be enforced. 

d - natural termination - Worst case - that restriction is seen 

as you only own it as long as you follow the rules, when 

you stop obeying the rules you don’t own the property 

anymore.  Aka Natural expiration, it is another word for 

determinable.

d - CA has abolished fee simple determinable with possibility of reverter - Treats it as a fee simple subject to condition subsequent. Future interest is treated as a right of entry. CA has set a time limit of 5 years to exercise right of entry (5 from the breach is statute of limitations on exercising of right of re-entry, a new one runs for each infraction). Statute is not retroactive – only goes from 1992 forward.

1 - Executory interests in a transferee are also treated as a right of entry - same 5-year rule applies

e - Restraints on Marriage - if meant to penalize marriage it is against public policy and therefore void (“but if”); if meant to provide support until marriage may be held valid (“so long as”)

C- Fee simple subject to condition subsequent - does not automatically end, may be cut short by transferor’s when stated condition occurs. Requires action to divest

1 - Length - of potentially infinite duration, but may be cut short when a stated condition happens. Does not automatically end, unless and until entry is made, fee simple continues. 

2 - Creation - Created by giving FS that may be divested by transferor or their heirs if event occurs. “to A BUT IF” or “RIGHT TO RE-ENTER” “to A UPON CONDITION THAT IF X HAPPENS” “TO A PROVIDED HOWEVER THAT IF X HAPPENS”
a - Grantor must reserve right to re-enter or court may construe a covenant on part of grantee, and grantor can only get equitable or legal relief, (injunction or $$), not forfeiture
3 - Transferability - may be transferred, devised or inherited the say as any other FS until transferor is entitled to and does exercise right of entry, but remains subject to limitation

4 - Future Interest

a - Transferor’s future interest - Right of Entry - does not have to be expressly retained, if words of instrument indicate this was intended court may interpret it as such

1 - Right of entry, like possibility of reverter may be retained only by the transferor or his heirs. It may not be created in a transferee. 

b - 3rd party future interest -  Its not permitted to create a right of entry in a transferee in 48 states.

c - CA favors right of re-entry; statute of limitations runs anew on each infraction of Condition (see discussion of CA in FS Defeasible). 

d - When language is ambiguous most states prefer to interpret it as a fee subject to condition subsequent b/c forfeiture is optional (see discussion of ambiguous language in fee simple defeasible section). 

e - Restraints on Marriage - if meant to penalize marriage it is against public policy and therefore void (“but if”); if meant to provide support until marriage may be held valid (“so long as”)

D - Fee Simple Subject to Executory Limitation (FSSEL) fee simple that, upon the happening of a stated event is automatically divested by an executory interest in a transferee. Can be created either in possession or in remainder. (e.g., "to school, but if it ceases to use land for school purposes, then to hospital").

1 - Executory interests differ from a right of entry in that the right of entry is optional while the executory interest is automatic in divesting

V - Fee Tail - Outlawed in all but four states DE, ME, MA, RI
A - Length - of potentially infinite duration - Lasts as long as line of lineal descendants last (until bloodline runs out)


B - Creation - “to A and the heirs of her body”


C - Transferability - Passes down to lineal descendants

1 - In states where allowed can be destroyed by current possessor of estate by an inter vivos transfer, but not by will

D - Future Interest  - Reversion or Remainder possible following expiration of a line of lineal descendants

E - Construction: What do courts do if someone tries to create a fee tail? “O grants to A and the heirs of his body, and if A dies w/o issue, to B”



1 - A has a life estate, remainder in A’s issue in fee simple (a few states)
OR



2 - A gets a fsa (more likely)

OR



3 - A gets a fee simple, but if A dies w/o surviving issue, B gets it (more likely)

VI - Life Estate - Allows grantor to control who takes the property at the death of a life tenant


A - Length - measured by one or more human lives

1 - Defeasible Life Estates - both Determinable and Subject to Condition Subsequent can be created (to A for life so long as A is unmarried - terminates upon marriage)

a - Restraints on Marriage - if meant to penalize marriage it is against public policy and therefore void (“but if”); if meant to provide support until marriage may be held valid (“so long as”)


      B - Creation



1 - By life of grantee - O gives land “to A for life” and A is the grantee

2 - Pur autre vie - A has life estate, conveys it to B; B has life estate measured by life of A - life estate is measured by life of someone other than the owner of the estate

3 - In a class - life estate in several persons “to the children of A for their lives”; share(s) of first life tenant(s) to die goes to survivors and remainder/reversion doesn’t become possessory until all of class dies

C - Transferability can transfer, lease, encumber or otherwise alienate what he possesses, no more - transferee only gets what life tenant had - estate that ends at the end of measuring life


D - Future Interest


1 - Transferor’s future interest is Reversion



2- 3rd party’s future interest is Remainder




a - Vested Remainder - taker ascertained AND no condition precedent




b - Contingent Remainder - taker unascertained OR condition precedent





1 - If Contingent, does it pass the RAP?



c - Vesting - whatever made it contingent has been removed. 

VII - Restrains on Alienation

A - Direct Restraints on Alienation - these are generally void - forbidding sale is generally seen as contrary to public policy. An absolute disabling, forfeiture, or promissory restriction is almost always held void.

1 - BUT they are generally permitted on life estates if they are done the right way (via promissory or forfeiture).



2 - Three Types




a - Disabling - any attempt to transfer will be voided - transfer is prohibited

b - Forfeiture - if try to sell you lose ownership - forfeit to someone else


1 - type of fsd or fsscs

2 - Can be a restraint tied to use - Mountain Brow Lodge v. Toscano, could only be used by Lodge, they forfeited if they didn’t use it - COURT UPHELD as a fsd, even though was effectively a restraint on alienation

c - Promissory - grantee promises not to transfer his interest - O says “to a but a promises not to transfer it” - promisor would be subject to injunction or damages.  

B - Indirect Restraints on Alienation - creates conditions that effectively destroy marketability



1 - See “Forfeiture” above, Mountain Brow Lodge v. Toscano

2 - BUT SEE - No use of alcohol, use for school, not a restraint on alienation if there ARE potential buyers

3 - Use restrictions are allowed even when they completely limit alienation.



4 - When Allowed



a - FSA - authorities split

1 - Mountain Brow dissent approach - if effect of restraint on use achieves a restraint on alienation it is voided

2 - CA look to marketability and what purpose is served, no bright line approach




b - Life Estates

1 - Forfeiture and Promissory restraints are allowed - they might protect holders of future interests


C - Partial Restraints on Alienation - can only be sold to certain people/class of people



1 - Usually void w/ a few exceptions

2 - is valid if under all the circumstances of the case, the restraint found reasonable in purpose, effect and duration
IX - Waste

A - Waste - becomes relevant whenever 2 plus ppl have rights to possess property at the same time or consecutively. Person should not be able to use the property in a manner that unreasonably interferes with the expectations of the other person who has rights to it. 


1 - The greater a person’s interest the more freedom he has in using the property.


B - What conduct counts as waste? Two general categories:

1 - Affirmative waste: Arises from voluntary acts. Liability results from injurious acts that have more than trivial effects. Injurious acts are those that substantially reduce the value of the property in question. 

a - In mines, minerals can be extracted even if value reduced if minerals were already being extracted when future interests were created (open mines doctrine).

b - Life tenants can make substantial alterations or even demolish a structure as long as value of the remainder is not diminished

2 - Permissive waste: arises from a failure to act. A question of negligence, failure to take reasonable care of the property. 

Section3: Future Interests - confer rights to the enjoyment of property at a future time
* A future interest gives legal rights to its owner. Its a presently existing property interest and is protected as such by courts. Person w/ future interest has legal rights and liabilities. Fut. Int can be sold/given away. Owner can sue to stop waste, etc. Doesn’t entitle owner to present possession, but its a presently existing interest that may become possessory in the future. 

I - Retained by Transferor

A - After a Naturally Expiring Estate – Fee Tail, Life Estate, Leasehold

1 - Reversion - left in transferor when transferor conveys a vested estate of a lesser quantum than transferor began with - only arises where grantor starts with state of a particular quantum and state of lesser quantum is carved out of it. A reversion is what is left when estate transferred is of a lesser quantum than transferor began with. 

* Reversions are vested interests.

a - Creation: Hierarchy of estates applies - determines what is a lesser estate (quantum):       Fee Tail > Life Estate > Leasehold




1 - Can be expressly created or implied by law


b - Transferability: Can transfer reversion: Its Alienable, Devisable, Descendible

B - After a Defeasible Estate – FS Determinable or FS Subject to Condition Subsequent

1 - Possibility of Reverter - arises when a transferor (grantor) carves out of her estate, a determinable estate of the SAME QUANTUM. 
a - Creation: In almost all cases follows a FSD – no action required by Transferor to regain title, it happens automatically

1 - CA does not favor FSD with Possibility of Reverter – converts it into a FSSCS with a Right of Entry retained in the Transferor

2 - Statute of limitations on Poss. of Reverter, common limit of 30 years – in CA have to re-record in order to retain it.

b - Transferability: At common law devisable and descendible, but not alienable. Most states now allow inter vivos transfer

2 - Right of Entry - (Power of termination) - retained when the transferor creates an estate subject to condition subsequent and retains the power to cut short the estate

a - Creation: Follows a FSSCS – act of entry required (right of entry has to be exercised) 

1 - CA has statute of limitations for exercise of Right of Entry – must be done w/in time period (30 years)– but new period begins with ea. infraction

2 - Statute of limitations on Right of Entry, common limit of 30 years – in CA have to re-record in order to retain it.

b - Transferability: At common law devisable and descendible, but not alienable. Most states now allow inter vivos transfer, but a few states still bar inter vivos transfer. 

1 - In a handful of states the attempt to transfer this interest destroys it
II - Future Interests in Transferees (third party who it is given too) 

A - After an estate which Naturally Expires – Fee Tail, Life Estate, Leasehold

1 - Remainder: a future interest in a transferee that (1) has the capacity of becoming possessory at the expiration of all prior estates simultaneously created and (2) cannot divest (cut short before its normal termination) the prior estates. 

a - waits patiently to take upon natural expiration of preceding estate – if there is necessarily a gap between preceding estate and successor it can’t be a remainder. To a for life, then to b. B has a remainder in Fee Simple Absolute (FSA). 

b - CANNOT FOLLOW A VESTED FEE SIMPLE AND NO GAP ALLOWED BETWEEN REMAINDER AND PRECEDING ESTATE

c - Vested interest - an immediate, fixed right of present or future enjoyment. Vesting - whatever made it contingent has been removed. It does not necessarily mean JUST to confer ownership

d - Vested remainder: Created in an ascertained person and is not subject to any condition precedent. (Person holding remainder is ready to take possession as soon as the previous state expires). 

To A for life, then to B in fee simple. s

1 - Condition precedent - a condition that must occur before something else can occur.

2 - Creation - Taker is ascertained and no condition precedent

3 - Transferability – alienable, devisable, descendible

4 - indefeasibly vested - a remainder that is certain of becoming possessory in the future and cannot be divested

* Note that a remainder may be vested but not certain of becoming possessory

5 - Vested subject to open (vested subject to partial divestment) - vested in a class of persons, at least one of whom is qualified to take possession, but the shares of the class members are not yet fixed b/c more persons can subsequently become members of the class. 

a - Note: A remainder created in a class of persons (i.e. A’s kids) is vested if ONE member of the class is ascertained and there is no condition precedent

b - Class Gift: gift to a class (group) of people 

c -  Rule of convenience - says that when you have a class gift and one member of the class is ready to take a present right to possession, at that point the class will close. Close means that no one born after that time can be included in the class. 

1 - Example: to A for life then to B’s kids when they turn 21. Once A dies, when one of B’s kids reaches 21 then no more people can be added to the class. Class does not close until A dies. If A is still alive then member of the class is not ready to take a present right of possession (sample exam question). 

6 - vested remainder subject to divestment - when a remainder is either vested subject to being divested by the operation of a condition subsequent (to A for life, then to B, but if B does not survive A to C. Vested remainder in B is subject to total divestment on a condition subsequent - B dying leaving A surviving) or vested subject to divestment by an inherent limitation of the estate in remainder (to A for life, then to B, then to C and his heirs. If B dies before A his remainder is subject to total divestment (goes to C) b/c of inherent limitation. If it fails it does not become possessory - C has an indefeasibly vested remainder in FSA. 

e - Contingent remainders: either created in an unascertained person or subject to a condition precedent (unascertained - person not yet born or can’ be determined until some event happens). Ex - cond. precedent - to A for life then to B if B marries C. 




1 - Creation - Unascertained taker or condition precedent

2 - Transferability – alienable inter vivos; devisable if no requirement of survivorship; descendible if no requirement of survivorship


3 - Whenever a person creates a contingent remainder in FS there is a reversion to the grantor - but when O creates a vested remainder in FS there is never a reversion




4 - Difference btwn condition precedent / condition subsequent - (contingent and vested subject to divestment) - If conditional element is incorporated into the description of or into the gift to the person taking the remainder then it is contingent. But, if after words giving a vested interested, a clause is added divesting it, the remainder is vested. 

a - Condition subsequent: To A for life, then to B, but if B does not survive A to C. “Then to B” gives vested rem. but could be divested by clause giving it to C if B dies before A.

b - Condition precedent: To A for life then to B if B survives A, but if B does not survive A to C. B and C both have contingent remainders. Condition precedent is attached to B’s remainder.

f - In classifying future interests after a life estate: if the first future interest created is a contingent remainder in fee simple, the second future interest in transferee will also be a contingent remainder. If the 1st future interest created is a vested remainder in fee simple, the second future interest in a transferee will be a divesting executory interest.

g - Ambiguous language - if instrument is ambiguous the law favors a vested construction rather than a contingent one. 

h - Vested remainder accelerates into possession whenever and however the preceding estate ends. Contingent remainder can’t become possessory so long as it remains contingent.

i - Contingent remainders are subject to the Rule against perpetuities while vested remainders are not. Distinction between vested and contingent remainders remains important in applying this rule.

B - After a Defeasible Estate

1 - Executory Interest: future interest in a transferee that must, in order to become possessory:

a - divest or cut short some interest in another transferee (this is known as a shifting executory interest) OR

b - Divest the transferor in the future (this is known as a springing executory interest)

c -  There is no difference in legal consequence between the two (shifting/springing)




d - Creation: 

1 - Follows a FSD, doesn’t require an act of entry 

2 - CA does not favor FSD with Executory Interest – converts it into FSSEL


3 - Follows a FSSEL, doesn’t require an act of entry (FSSEL - Fee Simple Subject to Executory Limitation)

e - Length: 


1 - Some states limit the number of years these interests can be retained, after which possessory estate becomes absolute


2 - Some states allow extension by recording, before end of permissible period, intent to preserve interest





3 - Most statues limiting these interests are retroactive




f - Transferability: devisable, descendible

g - Example: to A and his heirs, but if A dies w/out issue surviving him, to B and her heirs. A has possessory FSSEL - subject to divestment by B’s executory interest. OR to A for life, then to B and her heirs, but if B dies under age 21, to C and her heirs. B is 15 and has a vested remainder in FSSEL - (can be divested by C’s executory interest if B dies before age 21). 

g - Fee Simple Subject to executory limitation - fee simple that, upon the happening of a stated event is automatically divested by an executory interest in a transferee. Can be created either in possession or in remainder. 

III - Rules Furthering Marketability by destroying contingent future interests

A - Doctrine of Destructibility of Contingent Remainders

1- Remainder in land is destroyed if it does not vest at or before the termination of preceding freehold estate. If remainderman is not ready to take possession when it is offered, he is wiped out and seisin moves on to the next vested estate. Does not apply to executory interests



a -  Destroyed if they did not vest upon natural termination of the life estate.

b - Could also be destroyed if they did not vest upon artificial termination of the life estate. English courts had said life estate could be terminated before life tenant’s death by forfeiture or merger. Life tenant thus had the power to destroy contingent remainders.

c - Abolished in nearly all states

d - Modern solution - temporary reversion to grantor to give remainders time to vest

e - To A for life then to A’s 1st kid to reach 25 - A has no kid 25 or older. No validating life so contingent remainder is void BUT if DOD is in force, the contingent remainder is valid - it will either vest before A dies or it will be destroyed at A’s death. In no case can it vest after A’s death. It is doubtful that this doctrine survives anywhere. 

B - Doctrine of Merger

1 - If a life estate and the next vested estate in fee simple come into the hands of one person the two merge becoming a fee simple absolute.

a - Courts extended this to where life estate was followed by a contingent remainder and a reversion. 

b - Exception: if life estate and next vested estate are created simultaneously in same person they don’t merge, however if life estate and next vested estate are thereafter conveyed to another person they will then merge and destroy intervening contingent remainders. 

C - Kids Rights - For determining all questions of property rights: where it is for the child’s benefit, a child will be treated retroactively as in being from the time of conception if the child is later born alive.

IV - Rule Against Perpetuities
A -Common Law Rule: No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest

1 - Property may be tied up with contingent interests for lives in being plus 21 years thereafter, but no longer. RAP strikes down contingent interests that might vest too remotely. It is a rule of logical proof (this is the essential thing to grasp about the rule). - Executory interests are also subject to RAP.

2 - Must prove a contingent interest will vest or fail within 21 years after some life in being at the creation of the interest. If you cannot prove that, contingent interest is void from the outset. 

a - What you are looking for is a person who will enable you to prove that the contingent interest will vest of fail within the life of, or at the death of, the other person or within 21 years after the death of the person. This person is called the validating or measuring life. 

b - If contingent interests created by will, life in being must be person alive at testators death. If it is created by irrevocable inter vivos transfer, life in being must be person alive at time of transfer. In case of a revocable transfer, the RAP does not apply until the transfer becomes irrevocable.

c - Don’t have to prove that interest WILL vest someday, just that if it does someday it will vest not later than 21 years after a life in being at the creation of the interest.

3 - All future interests retained in the transferor (reversions, possibilities of reverter, and rights of entry) are Vested for purposes of RAP

a - Some states have statutes limiting duration of possibilities of reverter and rights of entry.

4 - Only applies to Contingent Interests!!! - Thus under RAP it matters whether remainder is contingent or vested
B - Measuring Lives: Measuring lives/Validating lives - the life in being at the creation of the interest
1 - Preceding life tenant, taker or takers of the contingent interest, anyone who can affect the identity of the takers (A in a gift to A’s children), anyone who can affect a condition precedent

a - Validating lives do not have to be persons mentioned in the instrument, just have to be a life in being at the time of the creation of the interest.

b - Measuring life must be causally related to vesting, that is they will have to have some effect on vesting. Logically tie in to when the interest will vest. 

1 - Example of not mentioned in will: T says To my grandkids who reach 21 - T has 2 kids and 3 grandkids under 21. The measuring lives are T’s 2 kids. 

c - “In being” at the time of the creation of the interest - it means to be alive or to be conceived and later born alive.

1 - What is the time of the creation of the interest? It is the time of the conveyance. Fine if you have an inter vivos transfer, if you have a will and a person dies, the will creates the interests at the time the person dies. 

a - If contingent interest is created by will the life in being must be a person alive at the testator’s death. If the contingent interest is created by an irrevocable inter vivos transfer the life in being must be a person alive at the time of the transfer. In case of a revocable transfer, the RAP does not apply until the transfer becomes irrevocable and hence the life in being must be a person alive when the power of revocation ceases. 


2 - Ask if this interest ever becomes vested, will this necessarily occur within 

[the measuring life’s lifetime]

   or

[ within 21 years after the measuring life’s death?]

3 - You can use a different measuring life to prove the validity of each interest - can have a different measuring life for each interest

4 - Can use more than 1 person to prove validity of an interest. Can actually use a group. When you use a whole group of people you are effectively using the survivor of the group.  Can use groups of various sizes. Note: Everyone in group must be alive at the creation of the interest for this to work.

C - Steps: 


1 - Identify the interests created by conveyance 


2 - Is each interest valid under the RAP?

a - You can use a different measuring life to prove the validity of each interest - can have a different measuring life for each interest


3 - If one of more interests is invalid, what is the remedy for the violation of the RAP?

D - Special Cases

1 - Unborn Widow – CA assumes widow means spouse

2 - Class gifts

a - A class must stand or fall as a unit - if any member of class might vest too remotely, the whole gift is stricken.

b - RAP treats vest as “is taker ascertained and is there no conditioned precedent to be satisfied?”

c - Class must be closed, all members must be vested and have fulfilled any conditions precedent w/in required life-in-being + 21 years in order for whole class to pass rule

d - Rule of Convenience – when one member of class is ready to take a present possessory estate, the class closes

3 - Gift until blood line runs out (Jee v Audley) - a gift over upon failure of a bloodline is the equivalent of a gift over upon any remote event that may happen more than 21 years after the death of all living persons.

a - Under RAP, it must be assumed that any person of any ages can have a kid, no matter the person’s physical condition.

b -  In perpetuities cases to date courts have largely ignored the possibility of a posthumous parentage of a kid.

E - Reforms and Related doctrines 

1 - Cy Pres Doctrine – close enough, instrument is reformed in light of grantor’s intentions to bring it in line with rule. Instead of striking out language you fix it. Modify to get close to grantor’s intent w/out violating RAP. 
2 - Wait-and-see



1 - Majority of states have adopted it

2 - If interests vest w/in time permissible under rule, instrument is valid. If not, but very close, cy pres may be invoked

3 - Some states wait 21 yrs (same as RAP) others a set number of yrs (90 in USRAP)

3 - USRAP – 90 year limit to see if interests vest.



a - If interests are close to vesting instrument is reformed to make them valid



b - CA has adopted USRAP retroactively

c  - Abolished application of RAP to options and other commercial transactions. Says they are exempt from RAP.

d - Under normal RAP commercial transactions and options WERE NOT exempt

1 - Some jurisdictions still subject them these to unreasonable restraints on alienation and invalidate those they deem unreasonable.
4 - Abolition of the rule - RAP has been abolished in Wisc. And SD.
F - Remedy


1 - Strike invalid language (invalid interest)


2 - Striking invalid language can lead to inconsistent results. 

a - O conveys Blackacre “to A, but if any member of my present property class passes the bar then to all members of my present property class” – A has fssel, property class has exec. int. in fsa – all property class members are validating lives because if they pass the bar they will do so w/in their lives.

b - O conveys Blackacre “to A, but if any child of A’s is ever admitted to the bar, then to the first child of A to be admitted to the bar” – A has fssel, children of A have ext. int. in fsa, but only possible measuring life is A, interest in A’s children violates rule, all language from “but if…” is struck – A has fsa.

3 - Doctrine of infectious invalidity.- Exception to striking invalid interest: there are some cases where court determined that if the interest invalid under RAP the resulting disposition would be so far from what transferor intended that the whole thing should be stricken -

G - Exemptions

1 - Charitable exemption - Defeasible fee followed by executory interest, both in charitable organizations – executory interest is exempt from RAP
2 - Commercial transaction exemption – all non-donative transactions are exempt! If you buy it, it doesn’t come under RAP
a - USRAP exempts commercial transactions, but they are still subject to test of restraints on alienation

Section4: Co-Ownership and Marital Interests

I Common Law Concurrent Interests
A - Tenancy in Common

1 - Form of concurrent ownership where each co-tenant is the owner of a separate and distinct share of the property, which has been divided among co-tenants. 

2- Creation: Creates a separate but undivided interest in each co-tenant - “To A, B, and C” - A, B and C each have a separate and undivided interest (here it would be a 1/3 share - you could have different fractional shares but since it is not mentioned here each owns 1/3.) Shares do not have to be equal. 


3 - Destruction: One Co-Tenant conveys their interest to the other


4 - Transferability



a - Interest of each tenant is alienable, devisable and descendible



b - No right of survivorship between co-tenants

5 - A tenancy in common presumed whenever a conveyance is made to two or more persons who are not husband and wife  

6 - Absent a special agreement everyone gets to use all of the land (one tenant can’t exclude the others from possession).

B - Joint Tenancy

1 - This is a form of concurrent ownership where each co-tenant has an undivided share of the property and the surviving co-tenant has the right to the whole estate (right of survivorship). Does not have to be joint tenancy in FSA, but it often is.

2 - Creation: Can be created by deed or will or by a joint adverse possession. It does not arise where people inherit property by intestate succession. Heirs always take as tenants in common. 

3 - Four Unities: At common law a joint tenancy required that all joint tenants interests be equal in all respects - thus at common law the 4 unities were required to create a joint tenancy 



a - Time – acquisition or vesting at same time

b - Title – must be acquired by - Same instrument OR Joint adverse possession in a minority of states – CA doesn’t allow it
1 - Requires a written instrument cannot arise by intestate succession or other act of law



c - Interest – equal undivided shares and identical interest measured by duration

1 - Not usually required today – in A puts up 1/3 and B 2/3 but want to hold as JT’s – ok, and at partition proceeds will be split accordingly



d - Possession – equal right of possession of whole

1 - After joint tenancy is created, one joint tenant can give exclusive possession to the other joint tenant

4 - CA and many other jurisdictions no longer require four unities – JT created only by express written intent

a - “To A and B jointly” not enough; “To A and B as joint tenants and not as tenants in common” is enough

b - Presumption is in favor of Tenancy in Common - have to do something extra to create joint tenancy


5 - Some states require express right of survivorship to create a Joint Tenancy

a - “To A and B as joint tenants with right of survivorship” works; “To A and B as joint tenants” not enough

6 - In some states an ambiguous instrument conveying property to Wife and Husband is presumed to create a Joint Tenancy


7 - Destruction - becomes a Tenancy in Common 



a - Complete severance at common law achieved




1 - By mutual agreement destroying one of the four unities

2 - Unilaterally by one Joint Tenant conveying their entire interest to a third party




3 - By law – judicial partition sought by one or more Joint Tenants





 a - Physical Partition





 b - Sale of property and divide proceeds

b - Unilaterally in some jurisdictions by one Joint Tenant w/o use of an intermediary(by conveyance to themselves)

1 - By executing an instrument to sever joint tenancy - allow tenant to convey interest to herself – Riddle v. Harmon (CA)

2 - By declaration of intent to sever right of survivorship – Riddle v. Harmon

3 - CA civil code sect. 683.2 – instrument you execute will be effective only against your until you have it recorded, it won’t be effective against the other joint tenant until it is recorded. Written instrument severing Joint Tenancy must be recorded to terminate Joint Tenancy’s right of survivorship for other party, until it is recorded it only works against you.

c - Other joint tenant has right to end joint tenancy without asking other person or telling them they did it. Right of survivorship is destructible when the joint tenancy is destroyed
d - By Creditor – in some jurisdictions if a creditor acts during life of a joint tenant they can seize Joint tenant’s share of property and destroy Joint Tenancy; if they wait until death of debtor that interest has been extinguished and there is nothing to seize



e - By Mortgage

1 - Title theory – mortgage by one JT conveys title to mortgagor, Joint Tenancy is thus destroyed - cannot be revived by mortgage being paid off. 

2 - Lien theory – mortgage by one JT conveys a lien to mortgagor. Is not seen as an actual transfer of title, thus Joint Tenancy is preserved. When mortgagee dies: authorities split


a - Surviving JT takes free of mortgage, Harms v. Sprague

b - Surviving JT takes subject to mortgage (achieved by statute in some states)

c - The majority of states (and CA) follow the lien theory

f - By Leasehold One JT grants an estate of a lesser quantum - usually a leasehold term of years – SPLIT OF AUTHORITIES on how this affects the joint tenancy and whether the other tenants have to honor the lease. 

* In following severance possibilities: Don’t worry about what happens if other tenant (not the lease granting tenant)
dies. 

1 - No severance: Courts look to intent of parties, not to four unities. There is no severance of the joint tenancy by conveying an estate of a lesser duration. 

a - CA held no severance occurred; JT can only be created by express intent, so that should be standard for severance as well

b - Lease ends on lessor’s JT’s death. If lessor dies before lease expires, the lease ends early since the lessor’s interest is eliminated at his death and the survivor takes sole possession of the land via right of survivorship.

*** Temporary Severance: Two types

2 - Partial Severance: Joint Tenancy severed, but only for length of the lease. It is definitely revived at the lease’s end no matter what.

a - If the joint tenant dies before the lease ends, the lease continues (it does not end early) and at the end of the lease joint tenancy is revived and the surviving tenant takes over sole possession via right of survivorship.

b - If JT dies after end of lease, Joint Tenancy was restored

3 - Conditional severance: Four unities destroyed, but if they can be restored at end of leasehold they will be

a - If lessor JT dies during tenancy, Joint Tenancy permanently severed. The lease does not end early, but lessor's heirs have a tenancy in common with other JT, who has a present possessory interest. Lessor’s heirs are bound by the lease. 

b - If lease ends and both joint tenants are alive then joint tenancy is revived at the lease’s end as the 4 unities are restored. Thus if one joint tenant dies after lease ends, the survivor takes over sole possession via right of survivorship

4 - Permanent Severance: grounded in the four unities and can be unintentional

a - Leasehold destroys four unities - permanently severs Joint Tenancy - no unity of possession. 

b - If lessor JT dies during tenancy they can pass on their reversion through will or by intestate succession - heirs hold as tenancy in common with other JT

c - Non-lessor JT has present possessory estate with lessee, their interest not affected by lease

5 - One JT Waives Possession:  Suppose no written instrument just that A & B agree to give B rentals from and possession for life.  JT is not destroyed b/c the parties did not intend that; and four unities not destroyed b/c B’s possession is attributable to A because A agreed.

 


6 - Divorce:  Does not terminate a JT, unless the parties agree.

g - Transferability: Conveyance of their interest by one J Tenant to a third party severs the JT, it becomes a Tenancy in Common

C - Tenancy by the Entirety

1 - Tenancy by the entirety - created only in husband and wife (Hawaii allows it in reciprocal beneficiaries” as well). Four unities plus a 5th (marriage) are required and surviving tenant has right of survivorship. Husband and wife hold as one person. Approximately half the states do not recognize it. Doesn’t exist in any state that views married couples as holding community property. Thus tenancy by the entirety does not exist in CA or any other community property state

2 - Creation: At common law – four unities plus unity of marriage



a - Exists in less than half of the states

1 - In most states that retain Tenancy by the Entirety it is presumed to exist in conveyance to Wife and Husband

2 - In some states that preserve Tenancy by the Entirety the presumption is in favor of Tenancy in Common OR Joint Tenancy


3 - Destruction: 



a - Neither party can unilaterally convey their interest to a third party



b - Neither party can unilaterally seek judicial partition outside of divorce

c - One party acting alone CANNOT defeat the right of survivorship, only a conveyance by both parties can do so. 



d - Divorce destroys the unity of marriage

1 - In the majority of states, it then becomes a tenancy in common; in the remaining states, it becomes a JT


4 - Transferability:

a - Courts in majority of states recognizing tenancy by the entirety hold that it is forbidden for either husband or wife acting alone to convey his/her interest. 

1 - Under this view creditors of one spouse cannot reach the property b/c neither husband or wife acting alone can transfer his/her interest. 

2 - This is the majority view: Sawada v Endo.

b - Some courts hold that wife and husband each have a right to possession of ½ and thus have the right to convey his/her interest

1 - Under this view, since each spouse can voluntarily convey his/her interest a creditor of the husband can seize and sell his interest and a creditor of the wife can seize and sell her interest 

D - Rights and duties of Co-Tenants 

1 - Possession by one co-tenant- each co-tenant is entitled to possession and enjoyment of entire co-tenancy property. No co tenant may exclude another from any part of the property.  

a - Agreement: Co-tenants can agree among themselves that 1 co-tenant has right to exclusive possession. This does not sever unity of possession or a joint tenancy.

b - Accounting for reasonable rental value by co-tenant in possession: 

1 - Majority rule - if other co-tenants are not excluded (ousted) by co-tenant in possession, then co-tenant in possession is entitled to use/occupy every part of property w/out paying any amount to other co-tenants, they can’t recover rental value for the land unless they have been ousted. See: Spiller v. Mackereth
a - Under this view the co-tenant in possession must bear the ordinary expenses of upkeep (taxes, mortgage interest, repairs). If taxes and mortgage interest exceed fair rental value co-tenant in possession has right of contribution from other co-tenants. 

2 - Minority rule - in minority states co-tenant in possession must account to other co-tenants for their share of the reasonable rental value of the land. 

a - Here occupying tenant is accountable for her share of net reasonable rental value after deducting expenses of upkeep. 

3 - Ouster: In jurisdictions following majority rule, if one co-tenant ousts another co-tenant (that is he deprives another co-tenant of the right of possession) she must pay the ousted co-tenant his share of the reasonable rental value of the property. 

a - Remedy: Ousted co-tenant can bring a suit to collect his share of reasonable rental value or a suit to partition the property. 

4 - Baird v. Moore when Co-T in possession in partition or accounting goes after absent Co-T for taxes, and improvements.  The out of possession Co-T must pay but can offset the amount owed by the reasonable rental value during Co-T’s occupation.  


c - Accounting For Rents Received from a Third Party

1 - Statute of Anne - Collecting co-tenant must account to the others for their proportionate shares of any rents received from third parties (what is received, not the reasonable rental value). Must account for net proceeds in excess of his share - person can only keep their fractional share (if 2 co-Ts then can only keep ½) .
a - Ex:  A and B are Co-Ts.  A leases land to C for $1,000 a year.  A must pa B $500 out of each $1,000 A receives.

b - Timing of Accounting:  During the tenancy when a co-T has the right to an accounting she can bring a suit for account; or wait until a partition action which separates the co-Ts and adjusts their rights in final settlement and demand an accounting.   

d - Exploiting Natural Resources:  Co-T accountable for profits derived from land use that permanently reduces its value. Mining sometimes brings about accounting – depletion requirement, has there been a depletion of natural resources

2 - Actions By Co-T To Protect Property:  co-tenant who pays $$ to keep up the property, benefiting all co-tenants is entitled to reimbursement for amount over her proportionate share of the costs.   

a - Taxes:  Each must pay his share.  If one T pays more, can seek reimbursement 
either immediately or wait and do so in a partition suit. 

1 - Exception – co-T in Possession:  Sole possessor must pay all these himself unless taxes and upkeep expenses exceed the reasonable rental value of the property, in which case she can compel contribution.
2 - Rent received from third person:  If the paying Co-T receives rent from a third person, she must account to her co-T for the net rents received after deducting taxes and other carrying charges

b - Interest on Mortgage:  Treated like taxes; considered compulsory carrying charges.

c - Note on Carrying charges - (taxes, mortgage) - Co-tenants out of possession may have their share of necessary carrying charges off-set by “rent” due from co-tenant in possession

- Mastbaum rule - if cotenant seeking credit for cost of repairs or value of improvements was in sole possession of property then courts following mastbaum rule would deduct the reasonable rental value of the property from the amount owed by cotenant out of possession (that is they would offset and co-t out of possession would owe less, or even nothing). Baird v. Moore - This is not uniformly applied. 
d - Repairs: These are voluntary.  Not one has a duty to repair and co-t who does repairs cannot compel contribution from co-tenants.  Must wait until partition action or accounting.  In an accounting for rents received from a 3rd person or for reasonable rental value she can offset these amounts with the amount spent on repairs. In partition sale, she may be reimbursed for repairs before the sale proceeds are distributed. 

e - Improvements:  These are voluntary.  Improving co-tenant cannot compel contribution. Treated differently than repairs in that there may be no reimbursement at all. In accounting or partition, improver gets only value added by the improvement. If they add no value then there is no reimbursement for improvements. 

3 - Partition: Severs a Joint Tenancy.  Any tenant in common or joint tenant has right to bring suit in partition. Equitable proceeding in which court either physically divides land or sells it, adjusts all claims of parties, and separates them. Terminates the co-tenancy and divides the common property. Not available to tenants by entirety b/c neither spouse can destroy right of survivorship of the other spouse.  Carrying costs, improvements, contributions and offsets will be taken into account in partition-in-kind or forced sale.

a - Partition In Kind:    Physically dividing up the property into separate tracts, if feasible.   Each T now owns her tract in FS.  (Rural land usually partitioned in kind)

1 - Owelty: If the property is physically divided and the separate tracts are not equal in value, one T will be required to make a cash payment (owelty) to the other T to equalize values (Delfino v. Vealencis).   

2 - Court gives each co-owner an amount that is equivalent to the value of what they contributed - get money proportionate to the value of you share (if you own ½ of the land you get half the proceeds

3 - In Dividing Up the Land w/ improvements: courts try to give the improver the portion with the improvement, assuming this doesn’t diminish the interests of the other co-tenants OR force a payment to even the balance

b - Partition Sale:  Selling the property and dividing the proceeds.  (Houses, apartments, urban lot and commercial property do not usually lend themselves to partition in kind). 

1 - Conditions That Must Be Met to use this type of partition:
a - The physical attributes of the land are such that a partition in kind is impracticable or inequitable [better to sell the land as a unified unit]; and

b - The interests of the owners are best promoted by a partition in sale

c - Nothing to stop either party from buying the land at the sale

2 - Dividing Proceeds - Each tenant gets an equal share of the proceeds subject to adjustments for payments of taxes, interest, repairs, and improvements. 

c - Though it is usually said (Delfino v. Vealencis) that partition in kind is preferred, the modern practice is to decree a sale in partition actions in a great majority of cases, either b/c the parties all wish for it or b/c courts believe that sale is the fairest method of resolving the conflict

d - Co-tenants can agree to not file a partition action for a certain length of time. Permitted if its reasonable in purpose and limited to reasonable duration - will not be allowed if it goes on forever. If it is too long it will be a Restraint on Alienation. 

e - Holder of a term of years can seek a partition action – Schwarzbaugh v. Sampson, still     has to pay rent - and can only seek partition of part he is leasing.

4 - Adverse Possession: Co-T can adv. poss. against other co-ts.  Possession alone insufficient as is refusing to admit other co-ts. To establish him/herself as adv. poss. co-t must give other co-ts clear notice of repudiation of the common title. If acts of possessor can be explained consistent w/ common title, they do not give notice. 

5 - When one cotenant leases to another person (3rd party) - Lease is valid (from the leasing cotenant) - A joint tenant cannot cancel a lease given by his or her co-owner to a lessee, as they are valid and existing contracts that give the lessee the same right to possession of the leased property that the lessor had. Schwarzbaugh v. Sampson
a - Other cotenant still has the right to possess the property too; the lessee only acquires the leasor’s share of the property
b - If lessee won’t let you in you have been ousted (and you can get the same damages for ouster listed above).


1 - Ouster by lessee

a - If the lessee of one co-tenant ousts another co-tenant, the ousted co-tenant can get relief from the lessee (damages, injunction, etc) 

b - Lessor cannot force lessee to give co-tenants present possession unless provision is in lease

c - Co-tenants can affirm the lease and claim their fraction share of fair rental value from lessor



c - Can also file partition action against lessee

d - Other cotenant can go and say that she agrees to the lease (ratifies it) and say she will lease her share as well and then that cotenant can demand her share of the rent (receiving under the statute of Anne.). Cotenant has their right to receive their fractional portion of the rent from 3rd parties

1 - Accounting for proceeds in excess of her share - person can only keep their fractional share)

2 - If person asks for her share of rent then you affirm the lease (bind yourself to the lease and so you no longer have the right to share with the lessee).

e - Holder of a term of years can seek a partition action – Schwarzbaugh v. Sampson, still has to pay rent - and can only seek partition of part he is leasing. 

f - If all cotenants affirm lease then lessee has exclusive possession and no longer has to let other cotenants in.

II - Marital Interests

A - COMMON LAW MARITAL PROPERTY SYSTEM

* Common law system is facing pressure for reform so results would resemble those achieved in a community property system.

1 - During Marriage

a - Married Women’s Property Act:  “The real and personal property of a woman which she owns at the tie of her marriage, and the real and personal property, and the rents issues and profits thereof, of a married woman, which she receives or obtains in any manner whatever after her marriage, shall be her separate property as if she were a single woman.” 

1 - Enacted in all common law property states - removed disabilities flowing from marriage (from common law) and gave a woman control over all her property, which was her separate property and was immune from her husband’s debts. Also gave the wife control over her earnings

b - Sawada v. Endo:  Facts:  Husband had judgment against him; Hus&Wife held property as ten in entirety which they conveyed to their sons.  Held that one tenant’s (spouse’s) creditor cannot reach a tenancy in the entirety

C - Sawada v Endo: Four different views on the effects of the Married Women’s property act on tenancy by entirety

1 - Group I:  Sticks with Common Law rules that possession and profits of estate are subject to husband’s exclusive control. Husband can covey entire estate subject only to the possibility that wife may become entitled to whole upon surviving him (selling it with limitations, wife can come back and take it if he dies first). Generally (except one state) estate in its entirety was not subject to levy by husband’s creditors.

a -  Has been abolished b/c of Constitutional problems

2 - Group II:  Either spouse may act alone and sell their interest  – the right to possession ½ interest in the land -- during the marriage, subject to other spouse’s contingent right of survivorship (kicks in when other spouse dies).  

Interest of the debtor spouse in the estate may be sold or levied upon for his or her separate debts, subject to the other spouse’s contingent right of survivorship. 

3 - Group III [Majority Rule in States with ten in entirety]:  Neither spouse acting alone can sell his/her interest in the property; can only sell it if they both join in the conveyance. An individual creditor thus cannot reach that individual spouse’s interest in the property. Exception from creditors is the main reason to preserve this type of estates. 

a - Creditors can only reach what you alone can x-fer (your own personal property - what is not held as tenancy by entirety). Joint property (ten by entirety) is not reachable by a single spouse’s creditors

4 - Group IV:  Either spouse can sell right of survivorship acting alone, but otherwise you have to act together and convey the whole thing together. Only 2 states follow this. 

c - For other property (not held as tenancy by the entirety) - -husband and wife have separate property with ownership given to the spouse who acquires the property

d - Tenancy by the entirety does not exist in all states - not in any state with community property law - even in common law property states not all jurisdictions maintain this form of ownership (about ½ the states have it).

e - Most states used the common law marital property system (English) was accepted in most American states

2 - Homestead Rights - Most American states have laws designed to preserve the family home (homestead) from the claims of creditors. These are designed to shelter the family and give it a measure of stability and independence at the expense of the rights of creditors.

a - Property that constitutes a homestead is exempt from certain debts and can’t be conveyed w/out the consent of the spouse. Upon death the surviving spouse and minor kids have the right to occupy the homestead until the surviving spouse dies and the issue (kids) reach majority. 

b - Homestead rights exist in addition to any share surviving spouse or issue take by intestate succession. 

c - These provisions usually require owner to have a family, that property is occupied as a residence, that it not exceed a certain value or acreage and that a declaration of homestead is placed on the record before a creditor’s sale.

3 - At Death of One Spouse


a - Common Law Rights– abolished in all but 6 states

1 - Dower: Upon a husband's death, a wife has dower in all freehold land of which her husband (i) is seised during marriage and (ii) which is inheritable by issue born of the marriage. Dower is a life estate in one-third of each parcel of qualifying land

a - Avoiding dower:  Easy. Husband had to be in possession of a freehold estate. No dower in land in which the husband had a life estate, a JT, a remainder interest following a life estate in another, or leasehold.  Dower does not attach to personal property or a future interest or an equitable interest of the husband

b - Statutory abolition: Abolished in all but five states and the District of Columbia - where it still exists surviving spouse can elect  to take dower or a forced share. 


c - Where Alive:  Dower rights have to be released – if Husband conveyed land during marriage and wife didn’t release dower rights, she retained them at his death. Husband and Wife must sign to release dower. 





d - Divorce: A divorce puts an end to the marriage and to dower. 

2 - Curtesy: Upon wife's death, H received a life estate in all of his W's lands (not just 1/3) but only if issue were born during marriage. Husband got all wife’s personal property. 

a - Statutory Abolition: Has been abolished wherever dower has been abolished. Where dower is retained it has been extended to husband and estate of curtesy has been abolished. Treatment of husband and wives is the same (except in Michigan where wife gets dower but nothing for husband). Curtesy - doesn’t exist anymore



3 - Where Dower and Curtesy Abolished:  elective forced share below



b - Modern Rules for Death of a spouse

1 - Elective Forced Share: Almost all common law property states give the surviving spouse an elective share (usually one-half or one-third or some other fraction determined by the length of the marriage) in all the decedent's property (real and personal) owned at death

a - Forced share b/c surviving spouse takes certain share even if she/he isn’t left much if anything in his/her will. Forces decedent to share a portion with surviving spouse. Called elective b/c surviving spouse has to choose to either take under will or under elected forced share (or dower if it still exists).


b - Can sometimes be defeated by lifetime gifts of property, but many states permit surviving spouse to set aside gifts made with the intent to defeat the elective share or transfers where donor spouse retained control.

c - Only applies when decedent spouse leaves will, intestate succession leaves spouse one half anyways

d - Doesn’t usually apply to life insurance, or to property owned in JT

e - Under the pure form it doesn’t matter how long marriage lasts, one-second or 50 years





2 - Uniform Probate Code Reform of Forced Elective Share

a - Sliding scale of what spouse gets based on length of marriage - 3% for marriages of 1 year up to 50% for 15 years or more
b - Totals up couple’s combined assets (including life insurance, joint tenancy, property transferred during life in which spouse kept life estate or power to revoke, and gives survivor a percentage of total assets based on length of marriage. 

c - If survivor owns more than 50 percent of couple’s combined assets, elective share gives survivor nothing from decedent spouse’s estate. 

4 - Divorce



a - Common Law Rights at Divorce




1 - Each spouse retained all property to which they held title



2 - Tenancy by the Entirety converted to Tenancy in Common




3 - Dower - A divorce puts an end to the marriage and to dower.



b - Modern Reform:

1 - Equitable distribution: Almost all common law states provide for an equitable distribution by the court, in its discretion, of the spouses' property

a - Fault ignored, included or excluded depending on statute – usually ignored

b - There is a current movement towards equal distribution of marital property upon divorce

c - What is equitable? Defined by statute in each jurisdiction.



2 - What is subject to equitable distribution? Three possibilities:

a - All property owned by spouses, regardless of how or when acquired

b - Property acquired during marriage from earnings during marriage – excludes gift, devise or descent

c - All property acquired during marriage by any means including gift, devise or descent

3 - Professional Degrees and Increased Earning Power: What if during marriage, one spouse acquired professional degree while other spouse supported him? Split 3 ways: 

a - Not divisible property: Some courts say increased earning power from degree is not “property” and thus not divisible on divorce. [In Re Marriage of Graham



b - Reimbursement alimony: Some courts use this as a remedy - give supporting spouse reimbursement alimony (return the cost of the investment in other’s degree plus interest). 

c - Divisible property: NY - Earning power increased during marriage b/c of professional degree or celebrity status is property subject to equitable division. Supporting spouse is awarded a share in the value of her investment in human capital. Elkus v. Elkus
4 - Alimony - largely viewed today as support for a limited period of time until the spouse can enter the job market and become self-sufficient (rehabilitative alimony).

a - In almost all equal distribution states alimony (or maintenance) may be granted where special needs exist. In some states permanent alimony may be granted after long marriage where it is appropriate to balance an inequity in the distribution of the property. 

B - The Community Property System - There are substantial differences in details among the community property states, but the fundamental idea of community property is that earnings of each spouse during marriage should be owned equally in undivided shares by both spouses.

1 - Exists in 8 states: AZ, CA, ID, LA, NV, NM, TX, WA
2  - What is community property: Each spouse owns ½ of the Community Property (CP), the earnings of either spouse during marriage while living in a CP state (and property acquired with those earnings as well as rent and profits from earnings or CP). All property not community property is separate. Property owned by either spouse before marriage or acquired after marriage by gift, descent, or devise is separate property

a - There is a strong presumption in favor of Community Property, Separate Property may be difficult to assert where there has been commingling



b - In 3 states income from all property (separate and community) is community property, in the others it is separate from community property.

3 - Transmutation - In most states husband and wife can freely chance (transmute) character of the property (from community to separate and vice versa ) by written agreement (in some states by oral agreement). Can change from separate to community or vice versa. 



a - CA does not allow oral agreement. 


4 - Management of CP: 



a - Either spouse can manage community property (either can sell, lease, invest, etc)

1 - Must use good faith in exercising authority and for breach of the fiduciary duty, each spouse is liable to the other spouse. 

2 - Spouse managing business that is CP has sole management and control of the business. 

3 - Gifts: Rules differ btwn states on gifts of CP by one spouse. Some allow spouse to make reasonable gifts, others say gifts “not in fraud” of other spouse are ok. Still others allow non-donor spouse to set aside gift entirely. 


b - Conveyance




1 - Either spouse can convey can sell personal property

2 - Real Property has to be conveyed jointly (can’t be sold except w/ consent of both spouse.)





a - This is different from Joint Tenancy or Tenancy in Common





b - Exceptions for leases of one year or less

c - In most CP states liability to creditors follows management and control. Creditors of managing spouse can reach whatever community property the creditor spouse is legally entitled to manage

5 - Conveyance of Share: Neither spouse can convey his or her share of the CP, except to the other spouse. However, the spouses can agree to convert CP into separate property of either spouse. But it can’t be changed from community to separate property by one spouse alone without the other’s consent.


6 - Death: 

a - Each spouse has power to dispose by will of ½ the community property and all of their separate property at death



b - There is no survivorship. 

c - If a spouse dies intestate in CA, Idaho, NV, NM, and WA his/her share passes to the surviving spouse, in other states it passes to the descendants of the decedent.

d - None of the community property states recognize dower, curtesy or tenancy by the entirety.

e - Quasi-community property: surviving spouse is entitled to ½ - what is quasi-community property  - personal property wherever located and real property located in CA, which would have been CP if the decedent had been domiciled in Ca. at the time the property was acquired. Courts in which property is located have jurisdiction over property in that state. 


1 - Only CA and ID do this. 

7 - Divorce: CA, NM, and Louisiana require equal division of community property; the other states authorize divorce court to make equitable division of community property. 

* What is divided: Earnings must be through efforts during the marriage - if you are getting return on separate property from before marriage then in CA that remains separate property (stocks, bonds, etc

a - Property acquired by the parties during the marriage in joint form (joint tenancy or co-tenancy), will be presumed to be CP unless (1) deed clearly states that the property is separate, or (2) the parties made a written agreement that the property is separate property.  Family Code § 2581

1 - Way to have court take all co-owned property and put it in one pot and treat it as community property

b - Either party may request that the court divide the separate property interests of property – personal and real, wherever situated – held as Joint Tenant or Tenancy in Common.  The property will be divided upon the same principles as CP.  Family Code § 2650.  ( Courts treat what is joint as CP unless the property expressly says it is not CP. 

1 - Effect:  If the property really held in JT or Ten in Common, the court may award the family home to the husband and the balance of the estate to the wife.  It doesn’t change the dollar amount of the interests, just makes the allocation easier.  

c - Property brought into the marriage can be retained as separate property - in CA the income from separate property remains separate property - this varies from state to state

d - If spouse brings a particular talent or training then the products of those talents is community property
e - Quasi-community property: upon dissolution - this is personal property wherever located and real property wherever located which would have been CP if spouse who acquired it had been living in CA at the time it was acquired. Treated the same as CP. 

f - Either spouse can ask that real property held jointly be regarded as part of community for purposes of dissolution – designed to keep family home from being sold

g - Educational contribution: CA Legislature - family code section 2641- upon divorce community is to be reimbursed with interest for community contributions to the education of a spouse that significantly increased earning power of spouse (goes to community so only half of it goes to each spouse)

1 - If it has been 10 years since degree was obtained there is either no reimbursement or it is limited (b/c community has already been reimbursed)


2 - If there is a loan still unpaid that loan is assigned to the student

C -  Migrating couples

1 - Which property system property is characterized by depends on where domicile of spouses is when property is acquired.

2 - Once property has been initially characterized the ownership does not change when parties change their domicile unless both parties consent to the change in ownership.

3 - Common law property states generally recognize community property when it is brought into the state from a community property state

4 - When a person dies law of decedent’s domicile at death governs disposition of personal property and law where land is located governs disposition of land

Section5: Landlord Tenant Law

I - Types of Tenancies: 

1 - When any leasehold estate is created, a future interest in the landlord or a 3rd party arises. If landlord retains rights to possession at the end of the lease then it is a reversion, if a provision is made for a 3rd party to get it, it is a remainder.

A - Term of Years: A tenancy that lasts for some fixed period of beginning and ending on fixed calendar dates. Period may be for a number of days, weeks, months, years. 

1 - At common law there was no limit on the number of years permitted, but some American states limit this duration

2 - Creation: Based on calendar dates for beginning and ending. 



a - Can be for less than one year, a term of 6 months is a term of years

b - Can be terminable upon the happening of some event or condition..

1 - That is, in some cases, where the lease is terminable on some event happening, but there is no fixed period, courts have held that a tenancy for years is created. Thus a tenancy "until war ends" creates a tenancy for years b/c closest to the parties' intentions    


3 - Termination:


a - Naturally expires on date set at beginning of term 
BUT

b - Can be terminable, either determinable or subject to a condition subsequent (can rent to L for 10 years so long as used for a mill - determinable term of years. 



c - Death of Lessor or Tenant has no effect on term of years
d - Since parties know when term of yrs will end, it expires at the end of the stated period w/out either party giving notice. This is the main difference btwn term of yrs and periodic tenancy, which requires notice for termination. 
B - Periodic Tenancy: A lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination (month to month, year to year)


1 - Renews automatically at the end of each term unless notice is given by landlord or tenant


2 - Creation: 

a - By express agreement: Expressly create an estate to extend from period to period (month to month, from year to year).

b - By implication: Period tenancy arises by implication where land is leased w/ no set date for termination but provision is made for payment of rent monthly, quarterly, annually, etc. 
1 - In most jurisdictions if an annual rent is specified, the estate if from year to year, even though the rent is required to be paid in monthly installments. (Where lease provides for annual rent payable monthly - $6000 per year, in $500 installments each month). Sometimes this is applied only to agricultural land. 

2 - The minority view holds that the payment of rent on a monthly basis presumptively makes the tenancy month to month - even where it is 1/12 of a specified yearly rent. This difference is important b/c in a year-to-year lease, 6 months notice is needed for termination, if it is month to month, only one month’s notice is needed. 

c - By operation of law - periodic tenancy may arise even in complete absence of any agreement of the parties. 

1 - Where tenant holds over after expiration of the term: T holds over, landlord may elect to consent to T staying and hold T liable for further rent as a periodic tenant for an additional term.

2 - Where tenant takes possession under an invalid lease: Entry into possession by T creates a tenancy at will, payment periodically converts the tenancy at will into a periodic tenancy arising by operation of law. 


3 - Termination: 



a - Common law: 

1 - At common law ½ year’s notice was required to terminate year-to-year tenancy and any periodic tenancy less than a year required notice be given equal to length of period but not to exceed 6 months. 

a - BUT by agreement parties could shorten amount of notice required or eliminate it altogether

b - If notice not given period is automatically extended for another period

c - Notice must terminate tenancy on final day of period, not in the middle of the tenancy

d - EX: Year to year: Tenancy from 1/1/98-1/1/99 – L must receive notice by 7/1/98 or T will be held to another year’s term

2 - Statutory reforms to common law rules

a - Many states reduce the 6 month’s notice required to terminate a tenancy from year to year to one month’s notice

b - A few states say that a month-to-month tenancy can be terminated on any day, and not only on the last day of the period, provided one month’s notice before the day specified is given. 

4 - Death of landlord or tenant has no effect on duration of a term of years or periodic tenancy, but does on the tenancy at will

C - Tenancy at will - don’t arise that often 

1 - This is a tenancy of no fixed period duration that endures only so long as both landlord and tenant desire. Either can terminate it at any time. It can arise expressly or (more often) by operation of law when intended tenancy fails for some reason.

2 - Creation - arise expressly or (more often) by operation of law when intended tenancy fails for some reason.

3 - Terminable by only one party:  Not a tenancy at will, which must be terminable by both L and T. 

a - A term of years, periodic tenancy with a provision for termination by one party  creates a determinable tenancy, not a tenancy at will

b - If leasehold has no certain duration, but is terminable at will by one party courts are split.

1 - Some courts imply a power of termination in the other party since there is no certain duration, creating a tenancy at will. 

2 - Other courts hold that if the agreement does not create a term of years or periodic tenancy but tenancy is to continue so long as the tenant wills, the tenant has a life estate determinable. Garner v. Gerrish

4 - Termination: Terminated at will of either L or T



a - At common law neither L or T had to give any notice before termination

b - Most states today have statutes that require some sort of notice to terminate a tenancy at will - usually 30 days notice or a time equal to the interval btwn rent payments is required. Often this is imposed on landlord but not on the tenant. 



c - Cannot be assigned - terminates if either L or T tries to assign it



d - Death of either L or T terminates tenancy at will

e - If a lease is created allowing one party to terminate at will, the other gets that right as well

5 - If under a tenancy for no fixed period rent is reserved or paid periodically, a periodic tenancy rather than a tenancy at will arises in most jurisdictions by implication.

D - Holdover Tenancy (Tenancy at Sufferance)
1 - When a tenant rightfully in possession wrongfully remains in possession (holds over) after termination of the tenancy, he is called a tenancy at sufferance. Tenant at sufferance is not really a tenant at all - he isn’t holding w/ permission of landlord, but is not a trespasser either since his original possession is not wrongful.

2 - Lasts until landlord treats tenant as a trespasser and evicts them or elects to hold tenant over to another term. 


3 - Prior tenancy may be tenancy for years, periodic tenancy, or tenancy at will


4 - L has two options:

a) Treat T as trespasser and sue to eject

i. L has legal right to possession as soon as treats T as trespasser

b) Hold T to new term

i. L can only exercise one right! Can’t treat T as trespasser, and then subsequently try to hold them to a new term – Crechale
5 - Creation - if L consents to new term, what is basis of new term? Majority: Holding over gives rise (at L’s election) to a periodic tenancy even if original was not periodic. Term/Period is arrived at by a number of different methods. Whatever the method, the maximum term is 1 year.



a - In other jurisdictions, it results in a term.

b - Basis for the length of the period or term, on one view is the way rent is reserved in original lease and on another it is the length of the original term or period - but maximum length is limited to one year.
c - Lots of variation between jurisdictions, based on following factors:

1 - How was rent calculated and paid – monthly or yearly?

2 - What is original lease? In some jurisdiction if T had a term of years and hold over courts say they impliedly accepted another term of a year

3 - Holdover Tenant can be held to a maximum of one year

4 - California creates a periodic tenancy not exceeding one month when rent paid monthly, nor in any event greater than one year


6 - Terms of new lease: 

a - Question of what would terms be? How much rent can they charge? Tenancy resulting from holdover is usually subject to same terms and conditions of original lease, unless parties expressly agree to something else.

b - If tenancy is a term of years, and landlord says rent will go up if you stay on and then you stay on, courts may say that the landlord made an offer, you elected to stay, and by staying you accepted the offer thus you have to pay the higher rent. Risk is extremely high if you never object.

c - If T expressly objects they can’t be held to new rent – Holdover Tenant at old rent. 

d - It matters if it is a periodic tenancy b/c tenant may prevail by saying  landlord never properly terminated tenancy by saying “I’m giving 1 months notice that your tenancy is up and you can stay on but at a higher rent.”

7 - As a general rule tenancy from year to year is created by tenant holding over after end of a term of years and continued payment of yearly rent. By remaining in possession the tenant gives the landlord an option of treating him as a trespasser or as a tenant for another year. This new tenancy exists under the same rate and terms as the previous lease.

8 - After the landlord has exercised his option not to hold tenant for another term, his right to hold him is lost. If he has signified his election to hold tenant for another term he cannot later rescind this election and treat the tenant as a trespasser since his election is binding on both landlord and tenant once enacted.

9 - What if landlord chooses to treat tenant as a trespasser?



a- Landlord can still recover some amount of money. 

b - Self-help - comes up when landlord treats tenant as a trespasser and seeks to retake possession.

1 - Original rules: landlord could use reasonable force to evict the tenant (few states still follow this).

2 - Usually courts say landlord can use self-help but must act in peaceable manner. Courts differ in what that means - in some jurisdictions it comes close to saying no self-help is permitted. 

3 - Modern trend is to say no self-help, require the landlord to go to court. The problem is this can take a long time/be expensive. What if landlord is damaging premises? Go to court and get a restraining order. 

4 - CA civil code - landlord prohibited from changing locks, stopping utilities, removing doors and windows, removing tenants belongings.

5 - Can tenant waive protection from self-help? In Ca it is a rule of public policy and it cannot be waived, some jurisdictions allow the tenant to waive this right.

II The Lease

A - An agreement resembling a lease may be held to be something else (even if it says it is a lease) - could by a license, life estate, etc. The labeling of a lease matters b/c leases give rise to landlord-tenant relationships, which create certain rights and duties and liability and remedies not found in other relationships.

B - Conveyance vs. Contract - is lease a conveyance or contract? It’s actually both. It x-fers possessory interest in land (conveyance creating property rights) but also contains a number of promises (pay rent, etc) thus it is also a contract.

1 - Courts have started to emphasize the contractual nature of the lease in reshaping lease laws.

C - Statute of frauds - leases for more than 1 year must be in writing. Most jurisdictions allow oral leases for shorter terms, those that don’t usually say that entry under an oral lease plus payment of rent creates a periodic tenancy that isn’t subject to the Statute.

D - Leaseholds vs. license (permission to go on someone else’s property) - not always obvious - license is a privilege to use land of another in some specific way or for some purpose, a lease is the right of exclusive possession and use of the land for any lawful purpose.

III - Delivery of Possession 

A - Landlord has the duty of transferring to the tenant at the beginning of the tenancy the legal right to possession. Landlord 

a - Legal Right to Possession: A LL has the duty of delivering to T the legal right to possession. If another person has stronger title and you’re damaged, LL is in default and T can terminate the lease, recover damages, or receive rent abatement. No remedy unless the other lease interferes with your quiet enjoyment of the property

1 - If you find out before you take possession can terminate the lease.  If find out after you take possession, you have no remedy unless you are actually evicted.

b - Does this require the landlord to deliver the tenant into actual possession? Courts are split over whether landlord is obligated to evict prior tenant who has not left? 

1 - American rule - Minority view - In some jurisdictions the landlord has no duty to deliver actual possession at the beginning of the term and thus is not in default under the lease when previous tenant has not left. Hannan v. Dusch
a: Remedy: Incoming tenant can’t sue landlord but incoming tenant has same rights against the holdover tenant that a landlord would have - he can sue to evict the holdover tenant and recover damages or he can treat the holdover tenant as a tenant for another term w/ rent payable to the incoming tenant. 

2 - English rule - Used in most jurisdictions (majority view) - landlord has the duty to deliver actual possession as well as the right to possession at the beginning of the term. 

a - If previous tenant has not moved out when new tenant’s lease begins and landlord does not remove person w/in a reasonable period of time landlord is in default. 

b - Courts that follow this rule do not extend the period beyond the day when lease’s term begins (if trespasser enters later it is lessee’s responsibility to take action against the trespasser).

c - Remedy: If landlord fails to provide actual possession then tenant has several remedies: He can terminate the lease and recover damages sustained by having to obtain quarters elsewhere or he can affirm the lease, refuse to pay rent for portion of the term he was kept out of possession and recover damages. 

1 - Tenant cannot use rent to defray cost of removing 3rd person or withhold rent until such person is removed. 

2 - Tenant may go directly to 3rd party to recover possession or damages

3 - If 3rd party is in possession of only a part of the premises tenant may take possession of remainder with an appropriate abatement in rent and damages.

4 - Where tenant’s entry into possession is delayed beyond date lease was to begin he is not obligated to pay rent for portion of term during which he was kept out of possession and may collect appropriate damages.

IV - Subleases and Assignments

A - Assignment: Unless the lease expressly prohibits, T can assign her interest in the leasehold. Thus, T2-assignee comes into privity of estate with LL; each can sue the other on lease covenants running with the land

1 - Similarly landlord can assign his interest in the premises, if he assigns the reversion, the assignee and the tenant are in privity of estate. 


2 - Assignment – T1 conveys entire interest to T2

B - Sublease: Unless the lease expressly prohibits, T can sublease and become LL of the sublessee. There is no privity of estate between T2 and the original LL. Because T transferred only a part of his estate to T2, not his entire estate, like an assignment.


1 - Sublease – T1 conveys interest to T2, retaining even one day of a reversion

2 - Since there is no privity of estate with the landlord - the sublessee cannot sue or be sued by the landlord. 

3 - Sublessee has made not contract w/ landlord - thus he cannot sue or be sued on a contract either. 

C - Sublease Distinguished From Assignment - Two ways to tell. 

1 - Most common - assignment arises when lessee transfers his entire interest under the lease - when he transfers the right to possession for the duration of the term. If the lessee transfers anything less than his entire interest it is a sublease.

a - In the latter case the lessee is said to have retained a reversion, the right to possession reverts to him at the end of the period.

b - Most allow a partial assignment if you transfer all interest in part of premise - but if transferee breaches any obligation of the lease, original lessee may terminate the arrangement and retake possession (called a power of termination). Some jurisdictions consider this to be a sublease.

1 - Basically here original tenant retains right of entry – jurisdictions are split on whether this creates an assignment or a sublease

2 - Second approach considers the intention of the parties - the actual words used - sublease or assignment are not conclusive, though the may be persuasive (except if both terms are used).

D - Tenant’s Right To Sublease or Assign


1 - T free to sublease or assign unless there is a restriction in the lease

a - Courts tend to construe restrictions narrowly against LL - restraint on alienation

b - L’s commonly put in clause forbidding transfer w/out landlord’s consent, in majority of jurisdictions L can be unreasonable in not giving consent BUT SEE

1 - Majority view:  LL may arbitrarily refuse to accept a new T and has no duty to mitigate damages, absent a provision that LL's consent to transfer cannot be unreasonably withheld

2 - Minority rule:  LL cannot be arbitrary b/c it’s a reasonable interpretation of the contract and alienation argument.  Focus on reasons T subleases to T1, if to make more money then that’s not reasonable 

a - Funk v. Funk: Consent of landlord to proposed sublease or assignment may not be unreasonably withheld, refusal to consent must be reasonable in accordance w/ what a reasonable person in landlord’s position would have done.  
c - CA Case - Kendall v Ernest Pestana – commercial lease, consent may not be withheld unreasonably if lease just specifies L’s consent is required

1 - Kendall does not address residential leases, right of L’s to expressly reserve the right to be unreasonable, right of L to absolutely restrict T’s right to sublet or assign - no decision has been made on this issue. 

2 - CA legislature says there can be an absolute restraint on assignment and subleasing, but CA legislature has also codified Kendall holding. 

3 - Landlord is allowed to expressly reserve the right to be unreasonable

d - LL’s waiver of consent:  LL can waive a covenant against assignment or sublease if he expressly or impliedly consents (e.g., knowingly accepts rent from assignee).

E - Privity of estate: Someone who is in privity of estate with the lessor is liable to the lessor for the breach of covenants in the lease that “run with the land” if the breach occurred while the person was in privity of estate with the lessor.

1 - When there is a sublease the original tenant is still liable if person he sublets to stops paying the rent. The original tenant can be held responsible. Original tenant is still in privity of contract and privity of estate with Landlord.

a - Landlord can’t recover judgment for money damages against subleasing tenant b/c there is no privity of contract or privity of estate between the two. 

2 - If entire balance of estate is passed from one tenant to an assignee, privity of estate is passed to the assignee. Thus:

a - L –-( T :  PE
b - L –-–( T – assigns –( T1:  L and T1 in PE
c - L –- PE –( T – subleases  –( T1:  L and T in PE - no PE btwn L and T1

F - Privity of Contract. If this exists obligations bind regardless of whether they are in PE. Provides basis for holding T liable to L for covenant to pay rent; T assigns or subleases to T1, but T still liable for covenants to L, including obligation to pay rent, even though T1 is no longer in present possession


1 - L leases to T:  L –- PK –( T – PK –( T1:  where T assigns or subleases
2 - L & T1 are not in privity of contract

3 - If there is a contract between tenant and subleasing tenant and the landlord was the intended 3rd party beneficiary of the contract then the court says landlord can sue subleasing tenant b/c subleasing tenant was in privity of contract with landlord. This can come up in the context of an assignment as well.

a - Although the lessor has an election to sue either the lessee or his assignee (the person to whom it is assigned) the liability of the lessee as btwn himself and the assignee is secondary (that is if the lessor sues the lessee he can turn around and sue the assignee).  

G - Duty to pay rent

1 - Generally, LL can sue any person who is either in privity of contract or privity of estate with him.  
2 - Assignment: LL can sue T (privity of contract) or the assignee T1 (privity of estate). But assignee's liability ends when he reassigns to a third party because no longer in PE with LL
a - Original tenant remains liable for the rent if assignee fails to pay b/c original tenant contracted w/ landlord

b - Only way original tenant can escape liability is by express or implied released from his promise to LL. Just b/c LL consents to assignment and accepts rent from assignee is not an implied release. 


3 - Sublease: A sublessee is not personally liable to LL for rent

4 - Third Party Beneficiary Suits:  If an assignee or sublessee expressly assumes the covenants of the master lease, he is directly liable to LL as a third party beneficiary of the contract between T and the assignee or sublessee

5 - Remember: While an assignment terminates the privity of estate btwn lessor and lessee, the privity of contract btwn them remains. A sublease affects neither the privity of estate of the privity of contract. 

V - Tenant’s Duties: Landlord’s Rights and Remedies

A - Waste

1 - Duty not to commit waste - applies when people own land consecutively (tenant and then landlord) and concurrently. 



a - Voluntary waste - waste caused by the affirmative conduct of the tenant

b - Permissive waste - occurs through tenants’ failure to act when there is some duty to act.

c - Law of waste - tenant has duty not to commit waste - this is breached if tenant makes changes that affect a vital and substantial portion of the premises such as to change its appearance, the purpose of the premises or uses expected, or a change in the nature of the premises itself extraordinary in scope and effect and unusual in expenditure.

B - Duty to Repair


1 - Common Law duties to act on part of T:

a - In the absence of any language, there is implied in every lease a duty to return the property in the same condition in which you received it, minus ordinary wear and tear


b - Expected to keep buildings wind and watertight
c - Often referred to as minor repairs, e.g. if building burned down T wouldn’t have to rebuild and repair, BUT NOTE at common law T would not be relieved of burden to pay rent!

d - Modern exception to this rule, if T is only renting a portion of building, or could use frustration of purpose theory from contract law to get out of covenant to pay rent - i.e. only rent building in apartment complex, etc. 


2 - Modern Reforms

a - T’s duties have been reduced over the years b/c landlord is in better position to repair

b - Statutory reforms – in CA, T must keep premises clean and sanitary, not removing, defacing or damaging premises or allowing anyone else to do so – can be a problem when T raises IWH

c - Implied warranty of habitability generally negates the duty to repair, but the warranty does not apply across the board however to all residential leases and rarely applied to commercial leases.

d - Commercial tenant’s duty to repair depends on language of the lease - covenant excepting fair wear and tear might mean no more than the common law duty to repair, but ‘to keep in good repair” or other wording might enlarge the obligation

VI - Tenant who defaults in possession

A - Original Common law: lease covenants separate unless expressly made interdependent in lease – failure of T to pay rent or breach of another covenant did not give L right to possession.

1 - Lease would include forfeiture or right of entry provisions for landlord - terminates automatically if rent is not paid

2 - T Breaches A Covenant:  Leases usually provide that a LL can terminate the lease upon a T's breach of any covenant. This right to terminate may be waived if LL consents to the breach (e.g., accepting rent with knowledge of breach).  For a LL to terminate for nonpayment of rent, he must first make a demand for the rent and then give notice of termination  


a - Damages:  Past rent always due.  

B - Common Law and statutory reform - Many courts have rejected the common law rule that leases and covenants were independent (said at least some covenants are dependant on the lease).
1 - Cases and statutes in many jurisdictions that deem leasehold covenants mutually dependent
a - L has right to possession and can institute unlawful detainer proceedings/summary eviction

b - If L terminates lease of defaulting T, most courts say L cannot take possession AND sue for damages

2 - Judicial Processes: Every state has a summary procedure, known as forcible entry and detainer or unlawful detainer, to evict a T quickly and at low cost. Usually notice to quit must be given, although notice may be very short (e.g., three days). Generally, the only issue raised is whether LL or T has the right to possession 

a - CA - unlawful detainder statute: 3 day notice to tenant to cure thee condition (pay back rent, etc) failing this must go to court to eject or take possession. 

b - T’s Defenses: A T may only assert those defenses which would entitle her to possession or which would preclude LL from recovering possession (e.g., illegal lease, LL refused rent). Recently, some courts have held that no rent is due where LL has breached a statutory duty to repair or an implied covenant of habitability


3 - Self help: 

a - Common Law: If tenant had defaulted, L could resort to self-help without fear of civil liability - so long as he used no more force than reasonably necessary. Few states still follow this.

1 - Criminal prosecution was nevertheless a possibility as forcible entry was a common law crime.

b - Some states hold that L can enter only by peaceable means - but definitions of peaceable vary. Changing locks and locking out tenant has been held forcible, not peaceful. 

c - Self help not permitted: Growing number of states prohibit self-help in recovering possession and require L to resort to a statutory remedy or else he is liable for damages. [Berg v. Wiley] - this is the modern view. This is sometimes held to only apply to residential leases, but it generally applies to all leases. 

VII - Tenant who abandons possession 

A - Abandonment is implied offer of surrender of leasehold

1 - Surrender - is an offer to end tenancy and it terminates the lease if the landlord accepts. If accepted it extinguishes lessee’s liability for future rent (although he may be liable for damages equal to landlord’s loss of the value of the remaining part of the lease) but not for accrued rent or for past breaches of other covenants

a - May come about explicitly (tenant offer/landlord expressly accepts - lease is terminated unambiguously) or may be implied (both in offer and acceptance). Implication is determined by landlord’s intent in retaking possession. Under the intent test one considers whether landlord’s actions are inconsistent with or repugnant to continuation of the original lease (length of new tenancy, alterations, new rent, etc).

2 - An abandonment of leased property by the tenant occurs when he vacates the leased property without justification and without any present intention of returning and he defaults in the payment of rent.

3 - The landlord has the option of 1) terminating the lease 2) obtaining another tenant while holding the original tenant liable for any deficiency that may occur, or 3) permitting the premises to remain vacant while collecting the agreed-upon rent from the original tenant.

B - Mitigation of Damages

1 - Under old common law rules, landlord had no duty to mitigate damages

2 - 42 states and District of Columbia hold landlord has a duty to mitigate damages - this is the majority rule: 

a - Not all of these jurisdictions apply the duty across the board - some apply it only to a commercial lease, others only to residential (Sommer v Kridel)

b - Landlord must treat abandoned premises as part of his vacant stock, presumably the landlord must make at least the same effort to rent the abandoned premises as he makes to rent other vacant units.

c - Majority of states say tenant properly bears the burden of proof to demonstrate that landlord has mitigated or has failed to mitigate damages

d - Minority view (as in Sommer) is that landlord has burden of proof to show he made efforts to mitigate damages. 

e - Consequences of landlord’s failure to mitigate? He may recover no rent subsequent to an abandonment or he may recover the difference between the agreed rent and the amount of loss that could reasonably have been avoided by mitigating damages.

3 - If there is no duty to mitigate L has 3 options: 

a - Do nothing - stand by and sue for rent as it accrues. If landlord selects this option he elects not to terminate lease (tenant still has right to possession and still owes the rent). Not available if there is a duty to mitigate.

b - Accept surrender of lease, treat lease as terminated and resume possession - when tenant abandons property this is an implied offer of surrender. Surrender can only occur by mutual agreement. Landlord can accept (explicitly or implicitly). If accepted lease ends early and tenant is not liable for rent anymore.

1 - If surrender is accepted, T no longer liable for rent but still liable for damages

2 - Lease was for 200/mo; abandonment and surrender accepted; fmv at time of abandonment and surrender is 150/mo – T liable for 50/mo for balance of term
c - Retake possession and re-let on T’s account – some jurisdictions require actual notice to T that L doesn’t accept surrender and is only re-letting on T’s account. This does not completely let T off the hook. Some jurisdictions do not permit this. 

1 - What if landlord relets and gets more than original amount? Some cases say tenant gets the extra amount, some say the landlord gets it.

d - In California - In CA there is a rule that lessors like other contracting parties have a duty to mitigate damages upon the lessee’s abandonment of the property by seeking a substitute lease - however, if the lease contains a provision that permits the T to sublet or assign (and most do) then when T abandons the landlord can sit around and do nothing and sue for the rent as it becomes due (there is no duty to mitigate in this case). 

C - Security deposits - LL’s take these in event T defaults in rent, damages premises, or otherwise breaches the lease. There are often conflicts btwn landlords and tenants - especially residential tenants with respect to security deposits. Typical provisions: Limits on amounts of deposits, etc.

1 - CA Civil Code 1950.5 - applies only to residential leases - restrictions on security deposits - amount cannot be more than 2 months rent if dwelling is unfurnished (this includes “last month’s rent”). If furnished they can charge 3 months rent. What if landlord’s say its non-refundable? This is illegal. Within 3 weeks after tenant vacates landlord must return entire security deposit or give tenant a written statement explaining why he retained a portion of the deposit and return the balance.


2 - LLs have tried other techniques: 

a - Call payment consideration or bonus for execution of lease - tends to work as long as there is no provision to return it to tenant on termination



b - Calling it “advance rent” - permitted in many jurisdictions.

c - Liquidated damages - might be tolerated if amount in question is reasonable and especially when actual damages are difficult to determine. Often seen as an unenforceable penalty.

d - Rent acceleration - If T defaults all rent for entire term due and payable. Accepted by majority of courts, at least with regard to default in rent payments as opposed to other breaches. Problem is if rent is accelerated landlord usually can’t rake possession as well.

VIII - Landlord’s duties: Tennant’s rights and remedies

A - Landlord’s Duties

1 - Common-Law Rules
a - Condition of the premises: Caveat Lessee: no implied covenant made by landlord regarding condition of the premises.



1 - Protection from LL had to be gotten expressly in the lease

2 - No implied warranty premises was fit for the lessee’s purpose or ANY purpose

b - Implied Covenant of quiet enjoyment - Common law recognized implied covenant by LL not to interfere with T’s use and enjoyment of the premises

1 - Early Com. Law version was limited: - only breached if tenant physically evicted by LL or his agent. 



2 - If breached T had right to terminate lease. 


3 - Mutually dependent covenants:  quiet enjoyment and covenant to pay rent.  Exception to the general CL rule that covenants and leases independent from one another


c - Implied covenant of title - that the LL deliver to the T the legal right to possession.  

a - If T enters into possession and then discovers that LL had earlier rented premises there is no remedy unless person w/ prior lease shows up to disturb your possession.

b - T gets relief if discover problem before move in - only then can T terminate lease.

d - Implied Covenant to Deliver Actual Possession:  to deliver vacant premises when lease begins.

1 - American Rule:  LL does not impliedly so covenant - no duty to deliver possession (now minority)

2 - English Rule:  LL implied covenants to do this - LL has duty to deliver possession (majority now)

e - Tort Liability:  Personal injuries on the leased premises - very limited under the common law. Landlord was essentially absolved from tort liability to tenant or his/her guests. 

2 - Conventional Law (Modified Version of Original Common Law - No Major Reforms)

a - Condition of leases premises - Ingles v. Hobbes - three exceptions to caveat lessee:

1 - Furnished AND short-term rental - based on belief property is to be used right away so landlord should have to make place habitable

2 - Lessor has duty to disclose known dangerous conditions or defects of the premises which are latent or concealed so that they are not discoverable by an ordinary inspection of the premises (no duty to fix though) 

3 - Lessor is also liable if he fraudulently misrepresents the conditions of the premises to the lessee. 

b - LL’s Tort Liability - created exceptions to original CL rule - if there is an injury you must find an exception that covers your injury or convince the court to create a new exception. This is still the law in most cases. There is a general rule of no liability underlined by exceptions: 

Exceptions: Even if there is a duty to repair you still have to fit into one of these exceptions!!

1 - Negligent repair exception to no liability rule - If LL has no duty to make repairs but LL makes repairs anyway and does so negligently LL liable for injuries resulting from that negligent conduct. 

2 - Common area exception - LL has a duty of reasonable care with respect to maintaining common areas (hallways, stairways, etc.).  If the LL negligently failed to maintain these, then the LL liable for injuries resulting from such negligence.  

3 - Latent defect exception - LL has duty to disclose known latent and concealed defects to T at beginning of tenancy. No duty to fix it - just a duty to disclose. 

4 - Public use exception - premises leased for public purpose and LL knows condition exists making it unsafe for use intended LL liable for injuries to parties (patrons) (must be one of patrons not the tenant that is injured). Landlord would have to fix situation to protect himself. 



5 - Covenant to repair: 

1 - CL said if LL promised to repair and didn’t LL only liable for cost of repairs, not injuries. 

2 - Modern Law: LL now liable for injuries resulting from the failure to repair

6 - Housing code violations: conditions violating these established negligence and LL was liable for injuries resulting from them. 


c - New Rule : Reasonable Care Under the Circumstances

1 - Some states fed up w/ exceptions - adopted general standard that LL must exercise reasonable care in providing and maintaining rented premises in a safe condition. Use this general rule instead of carving out exceptions. 

2 - California uses this - it is MODERN VIEW but not adopted in all jurisdictions

3 - Becker - CA case: - strict liability for LL on injury w/out regard to fault (rule removed in CA in Peterson) - LL owes T a duty of reasonable care in providing rental properties in a safe condition - must inspect to make sure its safe. 

d - Exculpatory clauses - clause in lease (agreement btwn LL and T) saying LL not liable for injuries on the premises 

1 - CA - Civil Code invalidates exculpatory clauses for residential leases 


E - Implied covenant of quiet enjoyment - conventional law changed original rule

1 - Broadened - to recognize constructive eviction - LL can do things that though not physically ousting T from the premises but makes living there so impossible T forced to abandon premises. 

a - Can be either LL doing something to drive T out  (being loud) or LL failed to act where the LL had a duty to act (LL promised to provide heat, then the fails to do so and T leaves); or a duty from some other source of law. 

1 - Duty to act: Courts split here. Some courts find constructive eviction where there was an omission with no duty to act, others require duty to act. Duties are usually expressly stated in lease.

2 - This imposes no new duties on LL. 




b - Some courts have made this even broader: 

1 - Reste v. Cooper. Any act or omission that infers with quiet enjoyment breaches this covenant of quiet enjoyment

2 - Acts of other tenants: Bruchner v. Hellfair : neighbors making lots of noise.  LL held liable for failing to act

a - LL traditionally not liable for acts of other Ts, but modern trend is to hold LL responsible when LL has legal ability to correct conditions and fails to do

2 - Remedies: T must act w/in reasonable time and can:

a - Move out, terminate lease, stop paying rent and sue for damages (reduction in value of the leased premises caused by the breach during the time T living there; expenses in finding a new place; If lease had been a great deal then tenant can get the value (amount lease was less than fair market value of apartment) as damages. 

1 - Traditionally T had to do this. 

2 - MUST DO SO W/IN A REASONABLE TIME. If T waits too long, might waive right to object.
b - Stay and sue for damages: Courts are increasingly permitting T to stay and sue for damages - CA does this. This is still the minority view however. If you are in jurisdiction that allows it can sue for reduction of value. Would be entitled to damages for the rest of the lease. 

3 - Risks for T claiming constructive eviction:

a - Court may find your suit has no basis, or that it wasn’t bad enough to warrant constructive eviction - in this case you are an abandoning tenant. 

b -Covenant waved: This right can be waived - doesn’t have to be expressly waived. Waived if you wait to long. 

c - Can also get in trouble for moving out too quickly - tenant must give LL notice and allow a reasonable time for repair. 



4 - Partial Evictions

a - Partial actual eviction: actual eviction but only from part of premises. T is relieved of all liability for rent and can stay in possession.

b - constructive partial eviction - LL’s actions make part but not all of premises uninhabitable, but T remains in undisturbed possession of the rest -most jurisdictions say T not relieved of obligation to pay rent.

B - The Illegal Lease (Illegal Contract Defense) - established in Brown v. Southall

a - If LL rents knowing premises violate housing code then lease is not enforceable


b - What happens? Depends on jurisdiction. Lease is not enforceable, BUT

1 - Tenant under an illegal lease is a tenant at sufferance .T not liable for the rent specified in the lease, LL is entitled to reasonable rental value of premises, given their condition (rental value for this place in current condition)

2 - Only applies if violation existed at the time of move in 

3 -  Does not apply if code violations develop after the making of the lease


4 - Minor technical violations don’t render lease illegal

5 - Violations that the landlord had neither actual nor constructive notice of do not render lease illegal

C - The Implied Warranty of Habitability

1 - The Warranty under CA law: implied by law in residential leases under § 1941.  Can sue the LL for either action or inaction if the premises are uninhabitable. If conditions are T’s fault LL has not breached IWH. Even in the case of breach by LL, the restatement places an obligation to mitigate damages on the tenant. T’s duty to mitigate damages.  LL not liable for damages where T could reasonably have mitigated the damages
2 - Green v. Superior Court (1974):  CA. Warranty of habitability implied by law in residential leases. Breach of  warranty may be raised as a defense in unlawful detainer action. 

a - Under IWH residential landlord covenants that premises he leases for living quarters will be maintained in a habitable state for the duration of the lease.

 b - Covenants to pay rent and to provide habitable premises are mutually dependant

c - Usually comes up in unlawful detainer action – T not paying rent and still in possession, L sues to evict, T says place not habitable

3 - Covers bare minimum living standards

a - Does not require leased premises be in perfect condition - bare living requirements must be maintained. 

b- In most cases substantial compliance with applicable building and housing code standards that materially affect health and safety will meet the landlord’s obligation. c - Minor housing code violations standing alone that do not affect habitability will not entitle the tenant to a reduction in rent.

d - Aesthetics” not covered – peeling wallpaper

e - Vermin, lack of hot water, or water at all, lack of heat, broken windows, broken locks, leaks, faulty plumbing and wiring…


4 - When does breach of IWH arise? Not Clear in CA. 

a - Reasonable Time to Repair:  Breach arises the moment the condition making place uninhabitable occurs. Even if landlord hasn’t had a reasonable amount of time to repair he is still liable.  “a LL’s breach of the IWH exists whether or not he has had a reasonable time to repair.”  Otherwise, the mutual dependence of a LL’s obligation to maintain habitable premises, and of a T’s duty to pay rent, would make no sense.”  Why should you pay full rent if the place is unhabitable?  Warranty-based standard  [Knight p 130]
b - Notice Requirement:  Gradually, courts are realizing that the IWH is actually a covenant rather than a warranty.  The LL’s repair covenant is, or at least should be, only if the LL fails to fix a problem within the reasonable period after notice.  It’s the LL’s negligence that gives rise to breach of the warranty.”  Embracing a fault-based standing.  [Peterson dictum p 110]




c -  Reasonable notice of the problem to the landlord.

1 - Current CA law from Knight says you don’t have to give reasonable notice 

2- Dicta in Peterson v Superior Court says yes. LL’s repair covenant is breached only if landlord fails to repair the problem within a reasonable period after notice. 

3 - In CA - last announcement that is NOT dicta is the Knight case; this has not been revisited since Peterson case.

4 - Court in Hilder requires notice to landlord as do a number of other jurisdictions. This requirement is not universally observed.


5 - Split on when T can terminate lease



a - As soon as defect occurs



b - With notice, after reasonable time


6 - Differences btwn implied covenant of quiet enjoyment and IWH 

a - In some jurisdictions to claim breach of quiet enjoyment the tenant has to move out - don’t have to do this for inhabitability. In California, T can stay in possession and sue for damages

b - Quiet enjoyment only applies where LL had a duty to act (usually spelled out in the lease) - IWH covers omissions - there is no line between action and omissions. For habitability it doesn’t matter whether there was a pre-existing duty to act. 

c- Under IWH T may stop paying rent altogether and when LL seeks to evict for non-payment T can defend against eviction by proving premises were not inhabitable. Court will then determine how much to reduce the rent by based on the inhabitable nature of the premises and the tenant will then have to pay the landlord that reduced amount. 

1 - LL can request money be paid into the care of the court - so there is some protection. In contrast you can’t stop paying rent under implied covenant of quiet enjoyment - you then may get evicted for non-payment. You have to file a suit and try to get damages. 

d - In CA and most jurisdictions you cannot waive the implied warranty of habitability (can’t say tenant knew when he moved in) - while covenant of quiet enjoyment can be waived both explicitly and implicitly.

e - Will often find covenant of quiet enjoyment used when implied warranty of habitability is not applicable (usually not applicable to commercial leases).

7 - Implied warranty of habitability may not apply to all residential leases. Has not been extended to commercial leases.  In almost every state - the implied warranty of habitability applies only to residential leases.

8 - Remedies for breach of IWH - YOU CAN TERMINATE THE LEASE OR

a - T withholds rent. IWH raised as defense when LL sues to evict T for non-payment This is almost always allowed as a defense in summary proceedings.

1 - If T proves breach T has to pay agreed rent minus damages (within 5 days in California) - reduced rent.

2 - If T might win LL might settle - usually means LL drops claim for back rent if T leaves in certain amount of time

3 - Risk for T: if you withhold rent and lose on claim of uninhabitability you have no reason not to pay agreed rent - no defense when LL sues to evict.

4 - LL can force T to pay into escrow account if LL gets protective order

b- Damages: T may raise as an independent cause of action for damages. If T paid in full - can sue for damages. Hilder v. St Peter

c - T may terminate lease due to breach of IWH and sue for damages for paying rent in full despite premises being uninhabitable. (OK in CA)

d - Tenant might be able to sue to force landlord to make the place habitable. Several courts in dicta have held that tenant may sue to make the premises habitable.

1 - Injunctive relief if inhabitable - CA Code - during a summary eviction proceeding - if breach of IWH found court may order LL to make repairs and correct the conditions, which constitute a breach of the LL’s obligation and court shall order that the rent be limited to the reasonable rental value of the premises in its present condition until the repairs are made. 

2 - LL can still take premises off the market
e - May also be a repair and deduct remedy - tenant makes repairs and deducts it from the rent (in CA can only deduct one month’s rent no more than twice a year). 

9 - Measures of damages
a - Measure A - tenant pays agreed rent minus damages (damages are fair rental value in inhabitable condition minus fair rental value in uninhabitable condition)

1- Another way of saying it is tenant pays (agreed rent - fair rental value I
nhabitable) + fair rental value uninhabitable

2 - These two equations are the same math problem they are just different ways of organizing the equation

3 - EX: agreed rent = 200, FRV inhabitable = 250, but when uninhabitable = 100





200- (250-100) = 200-150 = tenant pays $50/month





OR (-50) + 100 = $50/month

4 - Especially useful for tenant who has rented property that is uninhabitable in the first place and agreed to lower rent b/c of it - if agreed rent is $100, frv inhabitable is $250 and frv uninhabitable = 100) - tenant ends up owing nothing

b -Measure B - tenant will pay fair rental value of the premises in their uninhabitable condition - says tenant pays agreed rent - (agreed rent -frv uninhabitable) = frv uninhabitable: tenant pays frv uninhabitable

1 - Problem arises when tenant rents property at lower rental value b/c it is uninhabitable - basically amounts to waiving implied warranty of habitability because in that case there would be no damages and tenant would end up paying what he agreed to pay

2 - This is CA law - landlord is limited to getting reasonable rental value in its uninhabitable state



a- Provides minimal incentive for landlord to repair

b - When actually goes to court: it seems like courts at the trial court level in CA have essentially ignored this and followed measure C 

c - Measure C - percentage diminution approach - in applying it courts eyeball it and come up with a decision of how much to reduce the rent




1 - Gives landlord incentive to repair




2 - No need for expert testimony 

3 - Tenant’s present evidence about how bad the situation is and judge makes a decision 

d - Tort measure of damages - rarely comes up - what’s going on here is basically that landlord commits tort against tenant by having them live in the place in this condition 

1 - Generally T doesn’t lose money - but may not be able to bathe as much, may have to worry about rodents, avoid rooms, etc.  This is really like a tort, so this is compensation for what the tenant has suffered. Court in Hilder v. St. Peter adopts this measure as well as measure A. 

IX - Retaliatory Eviction

A - When It occurs:  When T complains about housing code violations or breach of IWH and then LL delivers eviction notice to a month-to-month lease.  T lives in substandard premises with a reduced rent.  If you don’t have rent control or just-cause eviction, then your lease is up

1 -  Landlord’s Actions Deemed Retaliatory When he terminates a tenancy, increases the rent or decreases with services within 90-180 days [depends on jurisdiction] of a tenant’s complaint about the premises. In CA, statutory presumption of retaliation if evicted w/in 180 days of raising IWH issue

B - How to Analyze the Claim
1 - Does the jurisdiction recognizes the retaliation defense? 

2 - T may be aided by a presumption of a retaliatory eviction if the LL seeks to evict T within [X] days of the complaint.  Still, the ultimate question is why is the LL doing this?

3 - T cannot be evicted and only owes the reasonable rental value of the premises.

4 - How long does LL have to wait after the complaint to evict T?  Until the retaliatory motive has dissipated or the statutory/CL presumption lapsed.  Once lapsed, T has the burden of proof on retaliatory motive.  

5 - What if LL supposed to make repairs to get premises up to standard and LL says, well the reason I decided to terminate tenancy is that I cannot make enough profit if I have to put all this money into repairs.  I’m taking it off the market (Robinson v. Diamond Housing).  If it’s really for a business reason, then it’s okay.

6 - “Good cause” only.  Some jurisdictions say you can only terminate a tenancy once lease is over for good cause.  To raise the rent doesn’t count.

XI - Rent Control 

A - Usual approach is to set controlled rent for a given rental unit (almost always residential but commercial rent controls have sometimes been used) by establishing a base figured with reference to values as they existed on some specified date in the past, then adding reasonable periodic increases designed to yield a “fair” or “reasonable” rate of return.

1 - Units are usually exempt from controls the first time they are put on the rental market; the base for these “new” units is likely to be whatever the market will bear. 

B - CA Statute on Commercial Rent Control - legislature enacted legislation to prevent the imposition of artificial barriers on commercial rents and to define those areas not included within the definition of commercial real property.

1 - This statute does not apply to rent controls on residential real property

2 - Statute says “no public entity shall enact any measure constituting commercial rental control, not shall any public entity enforce any commercial rental control whether enacts prior to, on or after Jan 1 1988.


C - Residential rent control

1 - Vacancy control - hallmark of restrictive rent control - bars landlords from raising rents when tenants leave

2 - More moderate rent control limits rent increases only while tenants occupy the units, leaving landlords free to charge more when they become vacant

3 - CA ends rent control on vacant apartments - Costa-Hawkins law - permits unlimited rent increases on vacant units

a - Landlords have been allowed limited rent increases on vacant units during the past three years under the law’s phase in period

b - Can now charge whatever the market will bear, provided the vacancy was achieved through lawful means

D- Fair return: to be reasonable, rent controls must allow landlords a fair return. Ordinances have been invalidated where they failed to provide for a landlord’s financial hardship

Section6: The Law of Servitudes - Easements and Covenants

I - Servitudes - land use arrangements arising out of private agreements - 

A - Profits - Defined:  “Rights to take off the land things which are thought of as part of the land or a product of the land, for example, timber, minerals and fish”  [p 780]

1 -Rules : non-mineral profits governed by the same rules as easements



B - Easements - right of access across another’s property

C - Real Covenants (covenants running with the land at law - enforced in an action for money damages)

D - Equitable servitudes (covenants running with the land in equity - enforced in an action for injunctive relief)

II - Easements

A - Two types of Easements - affirmative or negative

1 - Affirmative Easements: gives holder the right to enter or perform an act on the land of another (the servient land). B has the right to drive over A’s land to access public road; A has the right to run telephone lines across Whiteacre owned by B. 

a - Most easements are affirmative. 

2 - Negative Easements (very rare) the owner of the land benefited by a negative easement can prevent owner of land burdened by the easement from doing something on his/her property that is otherwise legal 



a - Only Four types




1 - Blocking of light to windows 

2 - Interfering w/flow of air in a defined channel

3 - Removing support from a building

4 - Interfering w/flow of water from an artificial stream



b - All negative easements are appurtenant

c - Conservation Negative Easements:  recognized by statute, though courts not creating new types.  More accurate to describe these as a covenant


3 - Easements can be appurtenant or in gross (easement that benefits an individual)

a - Easement Appurtenant - attached to a certain parcel of land - If an easement  benefits a particular parcel of land - the easement is attached to X parcel of land. Attached to a tract of land, to benefit its owner in the use of that tract of land


1 - Dominant Tenement - property that benefits

2 - Servient Tenement - property burdened is called the serivent tenement. 

3 - Example:  A (dominant tenement) granted the right to run utility lines across Blackacre (servient)

b - Easement in Gross - benefits an individual; easement goes with X person.  No dominant tenement by definition.  Only a servient tenement, the burdened property. Does not benefit the owner in the use of land, just allows owner to use or exert control over servient tenement

1 - Example:  If the power lines not intended to benefit a particular parcel of land, then A, power company, owns an easement in gross because easement attached to the power company

c - Easement appurtenant favored: If instrument creating an easement is ambiguous courts generally construe it as creating an easement appurtenant rather than an easement in gross. 

4 - License distinguished: right to go across someone else’s property if that license became irrevocable, in effect you have an easement. These are very common. (Plumber repairing drain, UPS delivers packages). 



a - Licenses are revocable at any time at the will of the licensor. 



b - Irrevocable licenses: 

1 - License coupled w/ a property interest- license coupled w/ an interest in land cannot be revoked. This is a license that gives someone the right to remove a chattel of the licensee on the licensor’s land. Right to cut wood brings right to go get it. 

2 - Estoppel: A license may become irrevocable under the rules of estoppel: If licensee has constructed substantial improvements on either the licensor’s land or the licensee’s land, relying on the license, in many states the licensor is estopped from revoking the license. Reasonable detrimental reliance on explicit representation made by the other party; acquiescence suffices to establish estoppel Holbrook v. Taylor

a - Minority view: These courts do not allow license  to become irrevocable via estoppel. Say must get it in writing. 



c - Duration of the irrevocable license: 

1- Restatement:  irrevocable “to the extent necessary to allow licensee to realize upon his expenditures” 

2 - Holbrook Court:  Irrevocable and “continues for so long a time as its nature calls for.”  What happens if the house burns down?

3 - What if licensee gets other access?  If all we want to do is eliminate the unfairness in your expending money to get access.



d - May not even be written, could be implied.

B - Creation - An easement can have a duration comparable to any of the possessory estates - can be in fee simple (perpetual duration), for life, or for a term of years.

1 - Easements must be created by written instrument, as they are an interest in land and the statute of frauds requires that it be in writing. 

a - Creation by express grant: An easement over grantor’s land is granted to another - easement is created by express grant or deed of x-fer. 

1 - Reservation: an easement may be reserved by the grantor over the land granted. Land granted becomes the servient tenement. 

2 - Reservation in 3rd parties: Common law: a grantor cannot in one instrument grant property to one person and then in the same instrument grant an easement to another.


a - Still followed in most states. 

b - Can be gotten around if grantor uses 2 steps: Grant easement and land separately 

c - Willard v. First Church of Christ Scientist – CA abolished this rule and now allows an easement to be reserved in favor of a 3rd party - restatement advocates this view as well. 



b - Three Exceptions to rule requiring easements be created in writing: 




1 - Can arise by  implication 

a - On the basis of prior existing use: to create an easement implied on the basis of prior existing use must have: Van Sandt v. Royster
1 - Quasi- easement at time tracts severed

2 - Apparent
3 - Continuous

4 - Reasonably necessary

5 - Parties intended use to continue

6 - Easement in gross will not be implied, easement by implication must benefit a dominant tenement created by dividing a tract into 2 or more lots.

b - Quasi-easement – Land must begin in one owner’s possession. Owner uses one portion of land as “servient” to another portion. This creates a quasi-servient and quasi-dominant tenement. This use must be in existence at time tracts are severed.. Not a legal easement, b/c person can’t have easement in his own land.

1 If easement is implied in favor of grantee it is created by implied grant
2 - if it is implied in favor of grantor it is created by implied reservation

3 - Does it matter if the easement is kept by the grantor or if it is given to another (easement by implied reservation v. easement by implied grant)?
a- Nearly all courts allow easement to arise for necessity in favor of grantor. But courts differ when it’s implied on basis of prior existing use
b - Some courts will allow an easement to arise by implied grant but will not allow one to arise in favor of the grantor by implied reservation based on a prior existing use. These courts maintain that it is completely different if you give something to another by an implied grant- b/c you might intend to give something extra
c - Some courts prohibit implied reservation, even on the basis of necessity

d - Some courts allow it on basis of necessity only - may have a “higher standard” to allow an implied reservation, unclear what that means; probably a stricter necessity standard

e - Some courts say easement can arise in either situation (implied grant or implied reservation on basis of prior existing use). 

f - Other courts maintain that prior existing use is just 1 factor to consider in deciding to allow easement. Approach taken by Van Sandt court. 

c - Apparent – Actual Notice (you were told about it) or Constructive notice: 

Constructive notice can be: 

a - Inquiry notice - Restatement, apparent upon reasonably prudent investigation; not synonymous with visible – apparent when the lots where divided

1 - Van Sandt v. Royster – sewer lines are apparent






b - Record:  check title documents

d - Continuous – greater probability that inquiry will reveal it; a paved road does not have to be used every day

e - Reasonably necessary – must be reasonably necessary for the use of the dominant tenement; factors:

1 - Cost

2 - Difficulty of establishing a new road, sewer

3 - Whether price paid reflects the expected continued use of the servient portion

a - Some jurisdictions require strict necessity for an implied reservation
f - Parties intended use to continue – addresses apparent and reasonably necessary

g - Recording Acts:  Under many recording acts (“notice statutes”), a purchaser of an interest in land who at the time of the purchase did not have notice (actual or constructive) of a prior inconsistent grant of an interest in the same land will prevail over the prior grantee who failed to record his interest. [one of Van Sandt’s arguments]

1 - Only applies to someone who could have, but failed to, record. If you fail to record it may lose your interest in it 

b - On the basis of necessity - always appurtenant - Always ties into division of land that caused the land to be land locked (this is an easement appurtenant).

1 - When a tract of land is divided so that one portion is prohibited access to a public road, an easement is implied across the other portion.  


Elements:

a - Unity of ownership of the alleged dominant and servient estates

b - Necessity: Most jurisdictions - including CA - say there is a strict necessity standard. Others say they should consider reasonable necessity (that is you could get out another way but it would be expensive to do so). 

c - Chronology: that the necessity existed at the time estates severed
d - Claimant of the easement has to prove that the severance of their portion landlocked them

e - An easement endures by necessity only as long as it is necessary. If the dominant owner secures another way out from the landlocked parcel, the easement by necessity ceases.

1 - Easements implied on basis of prior existing use do not end when necessity that led to it no longer exists

f - In some states, mainly in the West, statutes give an owner of land locked land the right to condemn an easement across neighboring land upon showing the requisite necessity

g - You have to pay attention to sequence of conveyances with an easement implied by necessity - this is critical. 

2 - Othen v. Rosier – no evidence that when the 100 acres were severed that the grantor didn’t own everything around; therefore impossible to say on evidence that Rosier’s tract was only way to public road

3 - Hewitt v Meaney - CA court said it was ok for parties to agree not to have an easement arise on basis of necessity. 

2 - Estoppel – really license that becomes irrevocable on basis of estoppel

3 - Easements can arise by prescription - analogous to adverse possession, but different in that there is no possession - just right to use. Enables someone who has simply used property in a certain way for a long period of time to acquire an easement.

a - Fiction of the Lost Grant : Minority Rule 

1 - If a use was shown to have existed for 20 years, then it was presumed that a grant of an easement had been made and that a grant had been lost. Basically there is a Passive ascent (acquiescence - you don’t object) or submission.

a - Presumption could not be rebutted by evidence that a grant had never been made.

b - Presumption could be rebutted by showing non-acquiescence during the statutory period. 

c - If owner acquiesces (passively submits) to the conduct then prescription obtained
d - Relatively easy to show non-acquiescence - Even an ineffective effort to interrupt use works – letter, fence, sign saying “no trespassing” Best way is still to go to court. 

2 - THE MAJORITY OF COURTS in America reject the lost grant theory

b - Elements from Adv. Poss. : Majority Rule
a - Open & Notorious:  type of use a user of easement would do
b - Continuous, use for statutory period: same period of time as the SOL for AP; tacking allowed

1 - TO can give AP permission in form of a revocable license; presumably AP could refuse to accept permission

2 - Erecting a fence that AP then takes down is not an effective interruption in an AP analogy jurisdiction

c - Exclusive: If you have some pathway being used by the general public, and then an individual comes in and claims an individual private prescriptive easement, the courts say if you’re just using the path the same way as everyone else, then the public obtains a prescriptive easement, not you separately. If it is exclusive just you are using this path (TO could be). 

1 - Exclusivity does not require a showing that only the claimant used the way, but that the claimant’s right to use the land does not depend upon a like right in others. Majority of courts require this. 

d - Adverse - Often courts focus on permission - if you are there by permission than there is no adverse right



1 - Same as AP,

2 - Presumption of permission in the case of owners allowing access to public beaches

a - Courts making policy: encouraging LO to make land available

b - California: does not follow this rule of presumption

3 - California Civil Code § 1008:  “No use by any person or persons, no matter how long continued, of any land, shall ever ripen into an easement by prescription, if the owner of such property poses at each entrance to the property or at intervals of not more than 200 feet along the boundary a sign reading substantially as follows:  “Right to pass by permission, and subject to control, of owner: Section 1008

e - Owner must effectively interrupt of stop the adverse use to prevent a prescriptive easement from being acquired

c - Public Prescriptive Easements: Majority rule:  Public at large may acquire a public easement if the public uses private land in a manner that fulfils the prescription requirements





1 - Beaches : used by the public is permissive

2 - Open, Undeveloped Land : used by the public is permissive (CA seems to have rejected this)





3 - CA § 1008:  above

d - Negative Easements by prescription: There are no negative easements by prescription. Can be purchased but do not arise by prescription. Fountainbleu v. Forty-Five
2 -Creation of negative easements - Four types: the right to stop your neighbor from 1) blocking your windows, 2) interfering with air flowing to your land in a defined channel, 3) removing the support of your building (i.e. removing a supporting wall), 4) interfering with the flow of water in an artificial stream 

a - You can do the same things with negative covenants and this is the method normally used.

b - US Courts reject English doctrine of ancient lights - that a person whose windows went unblocked for 20 yrs had a prescriptive easement to light over neighbor’s land. 

c - Conservation easements - created by the legislature, by statute. Seem more like covenants. This is not an example of courts moving away from these 4 categories. 

C - Enforcement of easements

1 - General Information:  The benefits and burdens of appurtenant easements pass automatically to assignees of the land to which they are appurtenant.  Where the benefit is in gross, the benefit may not be assignable.

2 - Appurtenant easements - Same rules apply with affirmative or negative easements

a - Dominant tenement: Property easement attached to is sold, person buying property gets easement - passes w/ ownership/possession. Benefit is attached to the land. No matter how you get title you get benefit of easement. Benefit of an appurtenant easement passes with possession. 

1 -Adv. Possessor has not yet acquired title (during statutory period) - There is disagreement on this - some say all you need is some possession, others say you need title or rightful possession. 

b - Servient tenement: Burden passes w/ possession of the property unless possessor is protected by recording acts. 

1 - Recording acts: Protect bona fide purchasers only (Purchasers for Value).  AP’s not protected, nor are gifts or wills. Two types: 

a - Notice Statute:  Purchase w/out notice.  Provides that a subsequent purchaser is protected if at the time he acquired the property he did not have notice of an inconsistent interest in the land that could have been recorded

1 - Example:  B expressly, in writing, grants A a negative easement of light and air.  Could have been recorded and it wasn’t.  B then sells the same property to C, who lacks notice of the easement.  (C didn’t actually know AND C lacked constructive notice, inquiry notice and record notice).   C takes free of the easement and A “punished” for failing to record

b - Race-Notice Statute:  Who records first.  refers to a race to record the interest. Under this kind of statute for C to take free of the easement C not only must purchase without notice of the easement, but C must also record her interest in the land before A records her easement

1 - Example:  If C were to record his deed to the property before A finally got around to recording A’s easement, the C takes free of the easement.  However, if A records before A, then C takes subject to the easement under the race notice statute.

c - Remedies for Damages: when on sale of the land which easement is attached to, the owner of the serivent tenement refuses to let the new owner pass. Same damages are available whether the easements are affirmative or negative





1 - Equitable (injunction)





2 - Legal (damages)

3 - For easements these two types of damages are equal, same rules apply. This is not the case for covenants running with the land (to be covered later).


3 - Enforcing an easement in gross  


a - In that case there is no dominant tenement - it benefits an individual. 



b - General Rule:  Burden of the easement passes with possession




1 - Burden Side:  passes just like with an easement apperteant




2 - Benefit Side:  does not pass because it does not exist.  

3 - Transferable:  Originally was not but commercial easements sometimes found transferable depending upon the intent of the parties.

a - One Stock Rule:  When the holders of an easement in gross increases through subsequent transfers, the holders must all “act as one stock” agree on use of the easement or on transfer of the easement.

b - Only easements in gross not assignable under modern cases are recreational easements (for hunting, fishing, boating, camping).

4 - Devisability: What if ownership is split up among a group of people? Courts often apply the “one stock” rule. The owners of the easement all have to act together. 

D - Scope of easements

1 - Interpretation: Courts generally try to determine what the instrument says about the use or to what use was intended. The scope is  generally just interpreting an instrument. Parties intent of written instrument creating the easement, considering:


a - Purpose of the easement


b - No undue burden on servient tenement

c - Absent evidence to the contrary, the parties are assumed to have contemplated reasonably foreseeable development of the dominant tenement when the easement created.  Could be a very expansive burden on servient tenement



d - Location of easement: can only be changed by mutual consent. 

2 - General Rule: Can only be used to serve the dominant tenement.  Example:  bowling case.  Where B has an easement over A’s land.  B buys another plot, C.  B builds on lots B & C.  Cannot use the easement to benefit C by, for example, having goods delivered to serve the building covering both. Can only be used to serve the dominant tenement, however the easement was created. 

a - Easement is appurtenant to one plot of land, and is being used by two plots of land? Here the courts say no, you cannot do that. This goes beyond the scope of the easement. 

b - Cox v. Glenbrook 

1 - Didn’t limit use to single family

2 - Grantor reserved right to change location – unless this is reserved, location of easement cannot be changes w/o consent of dominant tenement owner
3 - Cox could improve road, consistent w/purpose for which easement was created, but not so as to unduly burden servient tenement

4 - Cox could not widen the road – “road as now located” meant no wider

3 - Easement Not Expressly Created:

a - By Necessity:  determined by necessity that led to implication of the easement.  But what if you want to subdivide the dominant tenement?  


1 - Powell: Determine what is reasonably essential to the land’s use

2 - Other Authorities:  Apply the same general criteria:  foreseeable expansion of use

3 - Different authorities say that the scope of an easement is determined by the necessity that led to implication of the easement.

b - By Prior Existing Use: Scope based primarily on the scope of the prior use leading to the implication of the easement.  Allow some increased use for reasonably foreseeable at the time the easement arose.  (Van Sandt – increased use because land was subdivided)

c - By Prescription: Scope is determined by the nature of the prescriptive use, allowing some variation but the use must be of the same general nature (e.g., access by foot does not lead to access by motor vehicle). Depends on what you did. It is whatever use you engaged in on a regular basis. Thus if you were walking across a certain path you can’t just come in on the motorcycle. 

E - Termination of Easements

1 - Unity of title - easement is extinguished when title to dominant and servient estate are held by the same person - unity of title

a - Unity of title - if you establish unity of title and then separate the parcels the easement does not arise again

b - If person leases property easement disappears during the lease and revives when lease ends (incomplete unity of title)

2 - Duration of easement may be limited - instrument creating easement expressly provides easement will only last for X number of years



a - Easement by necessity - only lasts so long as the necessity lasts

3 - Easement may be extinguished by prescription (rare) - regain property though open, notorious, adverse and continuous use through the statutory period. Someone has an express easement.  Owner of servient tenement extinguishes the easement by adverse acts over the statutory period

4 - Estoppel - owner of dominant tenement makes representation that he won’t use easement any more and owner of serivent tenement relies on that to his detriment then owner of dominant is estopped from using the easement (it has been extinguished by estoppel)

5 - Abandonment - non-use is not equivalent to abandonment - holder of easement must intend to abandon it and there must be some evidence of that intent.


a - Oral declaration of intent to abandon[rare]

b - Action by the owner that evidences owner abandoning (building a permanent building that blocks off the easement).  

6 - By Written Release: Have owner of easement convey interest back to the owner of the servient tenement.  Statute of Frauds:  need a writing to create, need a writing to terminate

III -  Covenants running with the land

A - Real covenant: A covenant is a promise to do or not to do something; a real covenant is a promise relating to the use  of the land.  The law of contracts applies if the promisee sues the promissor for breach.  However, property law applies if a successor is involved in the suit.



1 - Usually these are negative covenants (an enforceable promise). 



2 -  These are rules enacted by property owners to restrict land use. 


3 - Covenants are still very common (although certain types are not allowed now) 

4 - Can be affirmative (promise to do something) or negative (promise not to do something). 

B - Uses Of Covenants 

1 - Leases:  Covenants can run with the land to a sublessee and/or an assignee
2 - Preserve affordable rental housing in a new housing development to bind future owners, not just the individual who initially agrees
3 - Preserve open space.  Rather than buy land in FSA, the acquisition has a servitude.
4 - Can create negative-easement like restrictions through covenants.  Neighbors used    covenants outside context of a planned development.  After Oakland Hills fire, work out re-building problems.  Uphill neighbor pays downhill neighbor not to built over X feet, even though that would comply with zoning

5 - Are often exclusionary (keep poor out, etc.) 

6 - While there is no such thing as a negative easement of view - you can have a covenant to protect your view (prevent building so high as to block view)

C - Covenant that runs with the land:  binding not only on original promisor, but on later owners or possessors of the burdened land. 

1 - B promises A, “I will only use my property for single-family home, binding on me and all later owners.”  B [burdened] sells land to C.  A [benefit] can sue not only B under original contract, but sue C (later owner) and enforce that same promise.  When the enforcement against later owner (enforced in terms of burden of the covenant is running with the land).  
a. If under above scenario, can D – who buys benefitted land from A – can enforce a benefit covenant running with the land.
b. If under above scenario, later owners on both Benefits and Burdens Side.  C starts building a factory on the property, if D sues C, the court will say that “D is seeking to enforce a covenant against C.  In order for this covenant to be enforced, it must be true that both the benefit and the burden run with the land.  D must show that the benefit passes and the burden passes.
c. Different terminology is used depending on whether remedy sought for violation of covenant is an injunction or money for damages

1 - At Equity : an equitable servitude or a covenant running with the land in equity
2 - At Law: same covenant enforced in an action for money damages, then the same covenant called a real covenant or a covenant running with the land at law.

D - Creation of Covenants

1 - Real Covenants [enforced in an action for money damages]

a - Requires A Written Instrument:  - must be in writing (required) - treated as a interest in land under statute of frauds. Cannot be created by implication, cannot arise by prescription. 


2 - Equitable servitude: [enforced in an action at equity]



a - Requires A Written Instrument:



b - Cannot arise by prescription 


c - Can in some states, arise by implication (Sanborn v McClain) 

1 - Implied from a general plan for a subdivision and subsequent grantees must have notice
2 - An Implied Reciprocal Negative Equitable Servitude [Court often refers to it as a reciprocal negative easement]

Elements: 


a - Arose by Implication:  Based on a common scheme 

b - Reciprocal:  promises go both directions, everybody promising everybody else within the subdivision

1 - To run with the land need to promise to bind later owners, as well.

2 - Don’t have to make promise reciprocal - it can be implied

 

c - Negative : negative restriction on use



d - Equitable Servitude:  Covenant being enforced in equity



e - Notice


d- Analysis

(a) Whose bound to whom?
(b) From where do the promises run?
(c) Who can enforce
(d) The Fix:  as each lot is sold by the subdivider, you want reciprocal covenants in the deeds.
(e) Hypo:  Have a subdivider S who sells lot # to P [covenant where P promises S not to uses the land for anything other than residential purposes].  Promise [benefit] runs to lots 2 and 3.  Subdivider then sells lot 2 to D [same covenant].  Promise [benefit] goes from lot 2 to lot 3.
1. If in a jurisdiction that implies a reciprocal negative equitable servitude, the same promise back to the subdivider and assume that the whole subdivision restricted to residential use, then when P promised S, the courts are implying that the subdivider saying that she will also restrict to residential use.  
2. Sanborn:  D wants to run a commercial enterprise on Lot  and P [owner of a lot sold earlier in the subdivision] in a jurisdiction like Sanborn, P can enforce against D because P suing to enforce the implied promise from lot #2 to lot #1.  S prior owner of Lot #2, implied restricted lot #2 before sold to D.  When D purchased the lot, he purchased land already implied restricted to residential use.  If D took with notice, then D is bound by it.  
3. Snow: 

e- Need actual or constructive notice - record or inquire - look at the record - would have found restrictions on other property 

f- Majority Rule:  Equitable servitude was created and you are bound by it because you had notice.

g- Minority Rule:  No covenant implication, but will permit 3rd party beneficiaries to sue.  This is an interest in land, we have a Statute of frauds for a reason.  No lot should be restricted by implication.  It must be in writing.  [Massachusetts, California, Snow v. Van Dam] - See a

1 -In CA an equitable servitude must be created by a written instrument identifying the burdened lots, it will not be implied from the existence of restrictions on other lots in a subdivision.

2- If a recorded subdivision map contains restrictions on the property, which are said to be covenants running with the land such written restrictions are enforceable by and against subsequent purchasers of the lots in the subdivision. (CA).

3 - Snow: rational for holding - 3rd party beneficiary doctrine - they say that the scheme is important. In Mass the existence of a scheme. 

h - When would it matter?

1- S has 2 lots, sells #1 w/restriction in deed, but no restriction in deed to #2

a - Sanborn – restriction on #2 became binding when promise made in deed to #1

b -Snow – if no written restriction on #2, nothing for #1 to sue on, even though it was on basis of common scheme - could find 3rd party beneficiary though (some courts do). 

2 - Courts don’t like 3rd party beneficiary outside of context of common scheme – Zamiarski is an exception – somewhat akin to prohibition on reserving easement in a 3rd party



i - Where no Common Scheme Exists, 3rd party Beneficiaries Cannot Sue

(f) L promises B for the benefit of Z.  Facts:  two neighbors are friends Z and B.  L had the new buyer make a promise that would benefit his neighbor to the north.  The new owner K and all future owners, shall have a 10 foot set back. L sells to K.  K says he’s not subject to the restriction.  Can Z in his capacity as this intended 3rd party beneficiary sue to enforce the promise.  Most courts do not allow this.  
1. Rationale:  An equitable servitude is like an easement enforced in equity.  The well-recognized doctrine is that an easement cannot be reserved in favor of a 3rd party only in favor of a grantor.  Dumb rule that Willard rejected carries over, for consistencies sake, in the doctrine of covenants.
2. The Fix:  Need to do it in two steps, with no policy rationale.  First, B promises Z.  Then after that’s been done, then B sells the property to L and records, L sells to K and subject to the restriction because it’s been recorded and he has notice.. You have to go through an extra step. Restrictive covenant created in a document before land is sold (use to document)

3 - Generally 3rd party beneficiary enforcement is only allowed if there is a common scheme

4 - Third-Party Beneficiary Theory Snow case:  Since D made a promise to S, then some courts think may P was the intended third-party beneficiary of that promise, since there is a common scheme.  The commitment made by D to S intended to benefit everybody in the subdivision, including P and that’s why P can sue.  Massachusetts limited to a very small group 3rd party K beneficiaries, however, it would be an extraordinary extension of the doctrine. Perhaps it is enough to say that the extension of the doctrine has been made too often and too consistently to permit withdrawal or retreat.

5 - What was the common scheme? - Snow Case:  Scheme contemplated that no part of the tract would be used for commercial purposes.  

6 - Rule In Minority Jurisdiction: Snow Case:  Burden of equitable servitude must be imposed expressly or in writing.  However, when you’re looking to see who can enforce the restriction, the common scheme comes into play to show the range of third party beneficiaries.  

E - Enforcing A Real Covenant : Burdens and Benefits Running With Land At Law 

** CHART IN Reader PAGE 219 and chart page 859 in Text**
* Horizontal privity - the relationship btwn the contracting parties. Horizontal privity requirement has no counterpart in easement law. 

1 - Is Horizontal Privity Required For the Burden to Run At Law?

A - Spencer’s Case - The court said that the burden will not run unless the following requirements are met


1 - Intent to bind successors in interest (usually found in the written instrument)



2 - Touch and concern the land (like an appurtenant easement



3 - Privity of Estate – both horizontal and vertical -- required for the burden to run

B - Minority Horizontal Privity (Massachusetts).  Aka Mutual Privity Required and satisfied only if both parties have an ongoing, mutual and simultaneous interest in the same land apart from the covenant and the burden of the covenant will run with the land at law



1 - Burden will run only if one party has an interest in the land of the other 



2 - Few states require this. 

C - Majority Horizontal Privity Of Estate Required:  Successive Privity : the horizontal privity requirement may also be satisfied by being in a grantor-grantee relationship.  The promise must have been made at the time of the grant.  Or can use the mutual privity test to satisfies the requirement (special relationship concerning the respective land estates that each party holds). Covenant contained in conveyance. 

1 - Example: Example:  A promises to O, who owns all of Blackacre.  A sells to B.  A burdened; O benefitted.  

2 - This meaning of horizontal privity prevents enforcement of the covenant against successors only when the covenant was not created in conjunction with the transfer of some other interest in land. 

d - California and a few other jurisdictions:  abandoned horizontal privity requirement for the burden of the covenant to run with the land at law.  Restatement 3rd : takes this position as well.

 2 - Is Horizontal Privity Required For the Benefit To Run At Law


 a - Courts Split, Restatement says no.  Majority seems to say it’s required.

3 - Vertical Privity : Required for both the burden AND the benefit to run with the land at law

a - In General:  Privity here means succession to the entire estate (not the entire estate in land but the entire duration of the estate - grantor did not retain future interest) of one of the original parties.  Privity of estate requires that the assignee of a burden succeed to the identical estate owned by the promisor.  A benefit will run to assigns of the original estate or of a lesser estate 
b - Burden Test:  a “strict” test is applied.  One must be a successor in interest, a transfer of title, to the entire estate (an estate of the same duration) of the covenantor.  

1 - Problem 2, on page 7 of assignment sheet.  O has a 20-acre tract.  He conveys 1 acre of the tract to A.  The recorded deed contains a covenant by A to O that A’s heirs and assigns will not use the tract for anything but residential purposes.

a - Part One:  B (an AP) ousts A, then erects a drive-in restaurant and O sues B for damages.  B is not liable because B does not meet the strict vertical privity requirement; B does not succeed A’s entire estate.  B has an FSA but B only got a new title by operation of law; he is not a successor in interest.  

b - Part two:  A devises the one-acre tract to B for life.  B erects a funeral parlor.  O sues B for damages.  No damages because B did not succeed to the entire estate (only a life estate) though does meet the successor in interest test.  Can O sue A (like LL would sue sublessor when couldn’t recover against the sublesee)?  Yes, but can protect by granting a life estate defeasible. 

c - LL-T law:  strict vertical privity with assignment and subleases

c - Benefit Test: relaxes test is used successor in interest (an AP does not qualify) of an estate of any duration.  Successor in interest must take some of the interest that the covenantor had, measured by duration
1 -  Example:  O sells an acre to A.  A promises to restrict to residential purposes.  O transfer a life estate to C.  Can recover from A if A runs a gas station.
2 - Rationale:  Benefit of the covenant is primarily attached to possession.  When possession transferred, the benefit should be treated as temporarily passing with the possessory interest to the life tenant or lessee.

3 - A, covenantor, has fsa, leases to B – B is in relaxed vertical privity, Old Dominion v Vepko
F -Enforcing The BURDEN Of An Equitable Servitude

1 - Burden To Run : Burden passes with possession, drawing an analogy to an easement


2 - Modern Requirements



a - Intent:  Contracting parties must intend to bind assignees

b - Touch and Concern Required:  Affect a party’s physical use or enjoyment of the land





 

c - No Privity required:

d - Possession required.  Rightful or wrongful, no case law.

e - Notice:  Actual or record notice, and in some states, inquiry notice suffices
3 - Adverse Possessors: Does this apply to an AP?  The AP – who is in wrongful possession – can sue to enforce the covenant?  Usually an AP treated like a donee or devisee because she didn’t pay money, so no notice requirement

4 - Future Interest Holders:  Yes, holders of future interests can sue to enforce an ES (landlords, etc)

G - Enforcing The BENEFIT Of An Equitable Servitude


1 - Elements: 



a - Intent to bind assignees



b - No Privity Required



c - Notice:  Actual or Record, some states say inquiry notice sufficient

d - Enforced Only By Promisee or someone who obtained title from the original covenantee or holders of future interests.  This test met in a subdivision context, but not in Zamiarski.  In this context, you’ll hear “privity of estate” language

1 - In these cases, the court say we do not want intended 3rd party beneficiary enforcement to equitable servitudes outside the context of a residential subdivision (Zamiarski).  Barmes covenants, but the real beneficiary is Z to the north of Barnes.  

2 - Third-Party Beneficiaries:  Fixing Zamiarski:  Barnes covenants to Zamiarski before property sold; now Zamiarski is the original covenantee.  Barnes sells burdened land to L; who sells to K.  When Z sues K, there is no problem.  Yes, the burden runs with the land at law.  Creating HP : (1) Grant an easement; (2) go through a series of property transfers to create a grantor-grantee relationship; (3) don’t worry about getting damages.

H - Bird ‘n Wagon v. Tentacles

1. Real Covenants pass with an estate in land – covenant is the bird, estate is the wagon. AP’s aren’t bound by covenants at law – they get a new estate EVEN IF the TO had an fsa and the AP gets an fsa.

2. Equitable Servitudes and Easements sink their tentacles into the soil – they pass with POSSESSION OF LAND, not with the estate – no privity is required for either easements or equitable servitudes. AP’s get benefit and burden, UNLESS protected by actual or constructive (inquiry or recording) notice

3     Caveat – holders of future interests can sue to enforce an equitable servitude IF the violation threatens to diminish the value of their interest, reversion

I - INTENT To Bind Assignees Required In All Circumstances

J - Touch And Concern The Land (See Chart - Pg 219 in reader)

1 - The Requirement: Covenant restricting use of the land (e.g., you may not use the land for anything other than X) qualifies - it is clear that burden touches and concerns the land - 

2 - For burden to run w/ burdened land in equity or in law (covenant), covenant must touch and concern the burdened land. 

3 - For the benefit to run w/ benefited land, the covenant must touch and concern the benefited land. 

4 - benefit touches covenantee’s land - burden touches covenantor’s land
5 - Burden must touch and concern the land
a - Restrictions on physical use of land

b - Promises to keep premises in good repair

c - BUT promises to pay $$ usually seen as just a personal promise

1 - What if it is promise to pay $ for upkeep of common areas? Could argue that convenantee uses the common areas, thus has an interest in them as land



d - Restatement asks – “does it violate public policy?”

6 - Benefit appurtenant – usually touches and concerns the land

7 - Benefit in gross – majority of courts won’t let benefit in gross run with the land
a - Ice Cream Truck – non-competition agreement, not allowed

8 - Rationale for touch and concern: Intent requirement goes to what the original parties wanted; the T&C requirement on the other hand, pertains to what the normal expectations of society would be as to whether this particular burden runs.  Would the average person would assume that the benefit/burden would accompany the ownership?   [p 231 Supplement]
a - Non-T&C Example:  B promises to A something that has nothing to do with the land; ironing A’s clothes.  What if C is a donee of B?  
9 - Affirmative Covenants: Valid if they increase the value of the land 
a - Okay:  Burden to keep the land in good repair
b - Okay : Fees Assessed to HO Ass’n to upkeep common areas.
10 - Criticisms 
a - Restatement 3rd of Servitudes
1 - Eliminate it amorphous, vague requirement where property interests are at stake
2 - Public Policy Test : servitude is invalid if it violates public policy (e.g., when they restrain trade).  
3 - Dumps the rule “The burden will not run, if the benefit is in gross” because the rule often comes up in context of non-competes
b - Reischman:  Non-T&C covenants might infringe personal liberties
11 - Must Benefit Touch & Concern the Land for the Burden to Run?

a - Majority: The burden will not run, if the benefit is in gross. Caullett v. Stanley p 895 - When the benefit of a covenant does not touch and concern the land (it is in gross) the majority rule is that burden will not run - courts are split on this.

1 - Example 1:  B buys property from A and B promises that the land will not be used for an ice cream cart.  A has an ice cream truck, but A does not want any competition.  A wants this enforceable against all future owners.  Burden touches and concerns B’s land (most courts would say) because it restricts the use of the land.  The benefit does not touch and concern A’s land – A has an ice cream truck, which is personal property.  If B later sells to C, many courts will say that C is not bound:  not at law, not in equity.
2 - Example 2:  Same facts, but A’s land houses an ice cream parlor.  Here, the benefit T&C A’s land.  
3 - What are the parallel rules dealing with defeasible fees?  What if “I the owner of the land will grant you this property, so long as you do not build on the lot unless I construct a home.”  This conveyance is fine; however, risk of forfeiture if blow restriction.  On the other hand, we don’t have a T&C with defeasible fees. 
9 - Policy

a - Different with benefit in gross – more likely that over time the benefit becomes inefficient
b - Higher Transaction Costs:  cannot find A to get a release if circumstances change
10 - Affordable Housing:  Developer seeks permit to build a subdivision.  City asks for a certain amount of affordable rental housing for X years and wants the burden to run with the land, as a binding property restriction.  [p 890]
a -  Benefit is in gross:  it doesn’t benefit the city in its capacity as an owner or possessor of a specific parcel of land, although burden touches and concerns the land.
11 - Must Burden Touch and Concern the Land for the Benefit To Run

a - Even if the burden is in gross, the benefit will still run.
b - Example:  B has a parcel of land and A needs power.  B covenants that it will provide electricity to all future owners of the land.  The burden is in gross.  They let the benefit run, even if the burden is in gross.

12 - Why have touch and concern requirement? To ascertain intent, bind successors, or overcome an apparent expression of intent to bind successors where subsequent purchasers would not reasonably expect to be bound, to impose substantive limits on kinds of covenants and equitable servitudes that can run w/ land, to terminate covenants and servitudes that are obsolete or that present potential for creating unreasonable restraints on alienation

13 - Defeasible fees - can be used to control land use. Differs from servitude in that remedy for breach is forfeiture while remedy for breach of servitude is damages/injunction or enforcement of a lien. These are rarely used as land control devices. 


a - no touch and concern rule w/ defeasible fees.

K - NOTICE - Notice - purchases have notice of existence of a servitude when they have actual/constructive knowledge of the servitude or sufficient info to prompt a reasonable person to inquire as to obligations attached to property

1 - Required for BURDEN To Run At Law

a - Recording acts may protect a purchaser without notice 
1 - Race Notice
2 - Lack notice but you didn’t record, so you are not protected
3 - Implied Covenant so you couldn’t record
2. NOT Required for the BENEFIT To Run At Law

3. Required for BURDEN To Run InTo Equity

a. Purchaser, not a donee, devisee or AP
4. NOT Required For the BENEFIT to Run In Equity

5. California Real Property:  Are you the seller aware of any encroachments, easements, etc. that may effect the subject property?  Seller has a duty to disclose.
6 - Current rule is you are only protected if you are purchaser - not a donor/devisee/adv. possessor. Lessee is protected as a purchaser.


7 - If you have constructive notice that is good enough - does not have to be an actual notice. 

L  - Covenants to Pay Money & Use of Liens

1 - Promise to Pay Common Area Annual Assessments to a HO’s Association

a. Real Covenant:
i. Vertical Privity Is Satisfied:  If being enforced by property owner’s association, is there vertical privity between the developer and PO association (who does not own land, but merely represents landowners).  
(a) Common Scheme:  courts eager to enforce these covenants, versus antipathy to covenant running with certain non-competition covenants
ii. Burden & Benefit must Both touch and concern the land:  courts usually find the requirements have been met.
(a) Burden does not restrict use.  
(b) Covenant does not decrease the value
(c) T&C : Reasonably expect to be attached to land ownership?
(d) Benefit:  ownership comes with common area use, that’s enough to satisfy T&C
iii.
Lien:  All LO’s assets subject to forfeiture, not just the land to which the covenant attaches

b. Property Association Sues in Equity
i. T&C Analysis the same
ii. Vertical Privity:  not usually required in equity
(a) They mean benefit and burden pass with the respective land, but the PO Association does not itself own any land.
(b) They’re suing as representatives of the landowners
iii.  Judgment:  only property that could be sold to satisfy the judgment is the burdened land itself; they impose an equitable lien on the property
c. Another Approach : Assignable Lien
i. Have each owner agree to a lien on their property to secure payment f the annual assessment : Use K law, not property law
(a) Benefits Side:  Developer may assign his rights under this lien to a PO association when the association is formed

(b) Burdens Side:  Later owner of the property takes the lien, subject to notice under the Recording Acts.  Gives later buyer record notice.

d - Covenants to Pay $$$


i. Reciprocal Promises made in first deeds out of entire development as real covenant and equitable servitudes

ii. Developer assigns benefit of all covenants to homeowner’s assoc.

iii. Is there vertical privity between developer and homeowner’s assoc? Assoc. doesn’t own land, but represents people who do, a number of courts have used this rationale.

iv. Burden and Benefit – do they touch and concern the land?

· Burden – increases value of land; one would reasonably expect this to pass w/ownership of land

· Benefit – get right to use common areas w/ownership of lot (tough stretch)

v. Consequences for homeowners of real covenant – personal judgment collectable against all personal assets, not just land

      e - Agreements to Pay $$$ w/o covenants & servitudes

All original owners expressly agree to creation of lien against their property, and agree that developer may assign benefit of lien to homeowner’s assoc; all later owners take subject to lien unless protected by recording acts

M - Relationship Between Covenants With Fee Simple versus LL-T Context

1 Assignments

a -Lease Assignment: T still liable even if assigns whole lease, unless there’s an express release because assignor still in PK with LL, even though no longer in PE - With covenants in leases - general rule is that after assenor assigns her entire interest to someone else, she is no long liable for the covenant
b - FSA Assignment:  If you sell in FSA [the entire estate] to a new owner and the new owner uses it for some other purposes, you are not still on the hook.
2 - L suing T1 in an action for money damages to hold T1 personally liable for filing to pay rent
c - At Law – money
d. Issue – will burden run from T to T1?
e. Assignment:  LL can sue T1 for money damages
f. Sublease:  LL cannot sue T1 for money damages
g. Compare with chart:  it works because they’re in strict vertical privity
i. LL and T1 are not in privity of estate.  They’re combining the concept of horizontal privity and vertical privity.  They’re missing vertical privity, under a sublease
3. LL sues Sublessee, not at law, but in Equity [See Chart for Covenants and Servitudes)

a. MAIN PROBLEM:  Sublessee suing LLs does not comport with charts

b. Example:  Subleasee, “I promise I will only use this property for a jewelry store.”  T then subleases to T1 and assume that T1 took with notice of the covenant in the lease.  LL wants an injunction, can he get relief in equity.

i. No vertical privity requirement in equity, so LL can get that

ii. American Law of Property:  Although the main lessor, cannot sue the sublessee for damages because no [vertiical] privity, he can enforce in equity.  Equity requires only that the D have notice [actual, constructive, inquiry]  and the plaintiff has an interest in the land.

4 - Problem w/ Chart for LL-T Cases: When T1 sues LL (cases where the benefit runs) - Chart doesn’t work where sublessee is suing LL

iii. Covenant to keep premises in good repair.  Seems like T1 should win under relaxed privity test.  No vertical privity requirement in equity.

iv. Sublessee usually Loses because a sublessee cannot recover against LL in covenant in head lease because they’re not in PE.  

(1) Rule should be that the T can recover.  

(2) Susan French:  No functional justification for applying strict vertical privity for the benefit to run in context of subleases and assignments

v. T1 cannot recover in equity either – huge mistake because there is no privity requirement at all.

5 - LL Sues ASSIGNEE, not at Law, but In Equity
c. Burden does run at law

d. Does Burden Run At Equity?

i. LL can get the injunction against T1 (comports with chart)

ii. T1 can sues LL to get an injunction (comports with chart)

N - California Law : Covenants And Equitable Servitudes
6.  Citizens for Covenant Compliance v. Anderson
a. Majority:  Cannot be true that subdividing sequence is relevant.

b. Strong Dissent:  The fact that some document recorded somewhere, does not count as notice, unless it within the scope of the documents you would reasonably be expected to review
O - The scope of covenants

1- Created expressly. 


2 - How do we interpret the covenant? Look to the parties intent.


a - Residential Use”
1 - Intent of the particular parties at the time the covenant made
2 - Crayneck Association Inc.:  Home for 8 retarded adults.  “Does this count as single-family residential use?”  Court asks, “What did the parties mean in 1945 when the covenant drafted?”  This situation goes beyond the parties’ intent at the time of drafting.  Yes, the use violates the covenant, but covenant unenforceable as a matter of public policy (e.g., legislation, Zoning ordinance do not allow this).
3 - Covenant was not completely unenforceable – perhaps if you put in a Taco Bell.

3 - What to do:


a - interpret covenant


b - look at policy


c - constitutional argument

P - Termination of covenants

A.  Expiration - when the duration expressly limited

1 - By the Covenant Itself
2 - By Statute (20-30 years) in a jurisdiction
3 - Re-record the covenant every X years to keep it in force

4 - Legislatures have not done this with easements
B. Merger : one person owns both benefitted and burdened side

C. Written Release : Statute of Frauds applies - Person gets person w/ benefit to sign release giving up benefit

D. Abandonment : act evidencing intent to abandon - need an intent to abandon and some evidence or declaration of that intent
E. Untimely - Suits in which action for breach of covenant is filed in untimely manner - may lead to termination. May be statute of limitations on a breach (could terminate it but might not - might only mean they can’t sue for that particular breach)
1. At Law:  SOL may have run on the suit 
2. Equity:  equitable doctrine of laches

       F. Estoppel - p precluded from suing b/c d relied on representation that covenant would not be        enforced

G.  Changed Conditions – Equitable Defense [usually does not apply to Easements]
3. D argues:  Conditions have changed so much since the covenant first created, that it would be inequitable to enforce the covenant - Western Land Co. v. Truskolaski
4. Restatement:  conditions have so changed since making the promise as to make it impossible to secure in a substantial degree the benefits intended to be secured by the performance of the promise.
a - Conditions may have changed so much that benefit is impossible to enjoy - courts are strict in enforcing this - need a lot of proof to win with this defense - its often a loser

1 - Stated as an equitable defense - but many courts also apply it in actions for damages
b - Covenant restricted to residential use; lots of commercial development surrounding the property.  Court says, “No, covenant stays.”  Still of value to the property owners.  Courts won’t shrink the periphery  (Western Land Company)
5. Courts split on whether the defense can be raised in a suit at law
H.    Could be terminated b/c application of covenant is contrary to public policy and is thus    unenforceable. (not in the Crane Neck case - they talk about it but in that case they only say that it can’t be enforced in THAT PARTICULAR CASE).

I - RAP Does Not Apply to Covenants and ES’s
a - FSD:  “To A so long as for single family residential purposes only, then to B.”
b - Covenant:  “A covenants on behalf of herself, heirs, executors and assigns to use only for residential purposes”
c - Why the Distinction?
a. Forfeiture versus injunctive relief  
b. Rights may arise at a remote period in the future under a covenant, but generally the covenants are designed to make land more marketable and, on the whole, alienability furthered by permitting them
c. Changed Conditions Defense To Mitigate Inefficiency Argument
d. Statutory Limitations on Covenants make RAP unnecessary
e. Uniform Statutory Rule Against Perpetuities Jurisdiction, like CA, they’ve exempted any non-donative transaction from the RAP.  
i. There is no dead hand control in a commercial transaction
IV COVENANTS VS. EASEMENTS
1 - Authors emphasize the functional similarity among the servitudes
2 - In review this chapter, can you see functional equivalents in the law of servitudes?
a -Creation
b -Enforcement
c - Assignment
d -Scope
e - Termination
3 - How to reformulate the doctrines into one set to preserve flexibility but avoids fragmentation?
a - Policy Questions:  Add the easement to the covenants chart.  
b - Burden T&C like an easement being appurtenant?  Burden running with the land is an easement being appurtenant.  
c - Preserved versus just have a historical explanation/purpose
V - Takings Clause

A - Constitution:  Nor shall private property be taken for public use without just compensation 
1 - Public Use
a - Eminent domain can force a transfer only if for a public use, otherwise taking can be enjoined
b - Broad Interpretation of “Public Use”
(Hawaii Housing v. Midkiff p 1106)
ii. Need not actually be used by the general public
iii. Sufficient that the legislative body either
(a) Reasonably believed that taking would have benefited the public
(b) Could have believed that the taking would have benefited the public
2 - Just Compensation 
a - Measure:  Measured by the FMV of the property taken as of the date the taking occurred (if made later, made with interest from the date of the taking onward)

b - When Compensation Provision Kicks In
iv. Formally Exercises Eminent Domain Power
v. “In Effect” Takings
(a) Physical Action by the Gov’t:  government builds a damn which permanently floods my land; government never took title, but should pay.

1. Gov’t had planes taking off over claimants chicken farm.  Held that the government “took” the air over my property (US v. Cosby)

(b) Legislation
1. Land use regulations that dramatically limit P’s use of property (zoning my property for public park use only)

2. Exactions:  (Nolan)

3 -Permanent and Temporary Takings
a - Any permanent taking is compensable

4 - When Does a Taking Occur & Which Test Applies When
b - Fairness:  When justice and fairness require that economic injuries require compensation by the government; OR The Fifth Amendment’s guarantee is designed to bar government from forcing some people alone from bearing public burdens, which in all fairness and justice should be borne by the public as a whole. (Income tax scheme)
6. What’s the Definition of “Property”?
a. Land

i. The relevant property is the “parcel as a whole”.
ii. Easements Count
iii. Permanent physical structure (Cable box on LL’s roof : (Loretto)
iv. Specific economically valuable legal rights (mining cases)
5 - Peterson’s Theory On Taking Clause - 

a - Peterson thinks it could best be explained by saying when gov’t is forcing someone to give up something of economic value - we are looking to see if the gov’t has a plausible moral justification for doing so (punishing you for doing something wrong or preventing wrongful behavior). - Its easy to punish people for what is seen as wrongful - Cases between these two situations (wrongdoings and clear takings) are the ones that get litigated. 

b. Fault Theory:  Is Claimant being asked to give up something in the commission of a crime or stopping A from acting in a way that we would fault the owner, even if the activity was economically valuable.

i.  Crimes:  clearly, not taking

ii.  Files Eminent Domain:  government not making a finding of wrongfulness

iii.  State of Kansas prohibited manufacture of alcoholic beverages.  No takings because law represents opinion of people in Kansas that liquor was bad (owner at fault)  (Mudler v, Camden; 1847)
iv.  Pennsylvania law prohibited mining in a manner that would cause the ground to sink under people’s homes or under public buildings.  No longer an economically valuable legal right to mine, so miners wanted just compensation.  No, your activity has “nuisance like” qualities.  So when we stop you, you don’t get paid.  (Keystone)

v.  Court denies compensation because whether giving up free easement along the beach, can it be justified to mitigate the harm to the public if the Nolans’ built a home on their beachfront land.  The mitigation to harm is a sham.  (Nolan 1987)

vi.  Innocent Owner Standard:  Court has more or less said that whether a taking occurs does not depend on whether the government punishing someone.  Puerto Rican government seized the pot barge; guy with the reversion (Lessor) said this was a takings.  Court found no taking, The property owner’s innocence has no constitutional significance for purpose of forfeiture.  Where “innocent” means not directly involved in the criminal enterprise.  If the owner had proved not only that he was involved, but also that he had done all that reasonably could have been expected to prevent this illegal use, then the case would have been different.  - This doesn’t work so well w/ Peterson’s theory. 

vii.   No taking occurred when the wife forfeited her interest in car when husband having sex with prostitute and the car was impounded.  (Bennis v. Michigan) Doesn’t work well w/ Peterson theory. 

viii. South Carolina case where Lucas could not build on beachfront property. Court wants an objective, value-free way to decide takings cases.    (Lucas)

Doesn’t Work well w/ Peterson theory. 

c. Minimal Rationality Standard:  Any rational basis test : could the legislature reasonably believe that the government was either preventing or punishing some sort of blameworthy conduct by the claimant.

