I. Finders Law

A. Prior possessor prevails (Armory v. Delamirie, 1722). True Owner > F1 >F2

1. If TO reappears later, no suit against wrongdoer (jeweler who took jewel from finder) b/c already paid. TO (bailor) can go after F1 (involuntary bailee).

2. Legislatures often modify – must look for true owner first

3. Only used in support of honest claimants (although in case of two wrongdoers, prior possessor still wins (Anderson v. Gouldberg, Minn., 1892))

4. Over a long period of time, F1 could have rights superior even to TO. (See adverse possession.) 

B. Owner of land where object found v. finder 

1. Private space: Private homeowners usually get all objects found on their property.

a. The owner possesses everything attached to or under his land even if he doesn’t know it’s there under doctrine of constructive possession. (Treasure trove may go either way)

b. In the case of items on the lying on the surface, did the land owner possess that space? Person who had physical possession first usually has better claim. Hannah v. Peel, England, 1945, giving brooch to finder who lived on property over landowner who never lived in the house.

c. Trespassing finders almost invariably lose.

2. Public space – Finder gets lost property; owner of premises gets mislaid property.

3. But all these categories are misleading. Judges seem to decide who should win and then come up w/ a categorical justification. Is winner-take-all the best approach?

C. Public policy considerations

1. Prior possessors expect to win. Deters taking by force. Promotes belief law is just.

2. Builds confidence that you can entrust your goods to another (bailment), an efficient allocation of resources.

3. Provides a way of allocating resources, even if arbitrary.

II. Adverse Possession

A. Applies to real & personal property. But gov’t property exempted b/c of limited resources.

B. Required elements 

1. Actual entry giving exclusive possession – Owner cannot be on the land w/ you, although you may be able to claim a piece you occupy if it’s a lot of acres. 

a. Starts the statute of limitations running.

b. Can constructively adverse possess if you have color of title (see below).

2. Open and notorious – sort of possession that would reasonably inform an attentive landowner that someone is on their property. 

a. Marengo Cave Co. v. Ross, (Indiana, 1937), holding open possession is not notorious. Entrance to cave is on one person’s land and he opens cave tour business, but neighbor owns portion of cave underneath his land.

b. Don’t have to live on property. Ewing v. Burnet, 1837 – adverse possessor claimed unimproved urban lot in Cincinnati used for digging sand and gravel on and off. Also had color of title & paid taxes.

c. But see Pettis v. Lozier (Neb. 1984), adverse possessor’s use of wooded suburban lot was not open and notorious although he used it for all sorts of purposes on and off, posted no trespassing signs and told others he owned it.

3. Adverse – must be there w/o permission; even if permission is offered, there are cases saying you can reject permission (if you’re say a year or so short of statutory period). Element also may be referred to as claim of title or claim of right.

a. Most states use objective standard: State of mind/intent doesn’t matter. Considering only your conduct, were you acting like a normal owner would toward the property? It’s OK if person says I didn’t intend to claim the land. Avoids lying about your intent. (But in reality, most w/ bad-faith intent lose.)

b. Subjective (state-of-mind tests):

i. Good-faith required: “I thought I owned it and I intended to claim it.” Often occurs in boundary dispute cases, invalid deed cases.

ii. Bad-faith required: “I thought I did not own it and intended to take it.” Rare, aggressive trespass standard, focuses on literal meaning of “adverse,” i.e. hostile. Van Valkenburgh v. Lutz (N.Y., 1952) – this seems to be court’s standard. Lutzes used tract for years although they knew it wasn’t theirs.

iii. Either OK but neither required – “I intended to claim it.” Court doesn’t care whether it’s in bad faith or good faith (position of Lutz dissent)

c. Doctrines to help resolve boundary disputes. Often these are mixed together.

i. Agreed boundary – oral agreement on uncertainty is enforceable if neighbors accept the line for a long time

ii. Acquiescence – long acquiescence (though perhaps shorter than statute of limitations) is evidence of agreement on the line

iii. Estoppel – one neighbor engages in conduct/words about where the line is, other neighbor relies on that position, first neighbor is barred from later changing position

iv. Good-faith enroachments/improvements – If it’s discovered before statutory period has run, under c/l, owner could force its removal. Modern: Courts may just award damages or if minor, award nothing. W/ improvements owner may have to pay AP for the value. C/l rules still apply for bad-faith enroachments/improvements.

d. Color of title – written instrument such as a deed, will, judgment or decree that is found to be defective. 

i. A few states require this; some others make the other requirements more lenient (shorter statutory period, etc.) w/ it. 

ii. Must have good-faith belief in the deed, although a few doubts are OK. 

iii. Also see “how much land” section below.

4. Continuous for the statutory period -- five (CA) to 21 years.

a. Pattern of occupation or use that you would see in ownership of the type of property involved. For example, occupying a summer home in the summer. Howard v. Kunto, Washington, 1970, entire block was one lot off because of surveying error.

b. Tacking – to add one’s own period of land possession to a prior possessor’s period; statute of limitations doesn’t start over w/ a new owner or a new adverse possessor. Howard case.

i. Permitted only w/ voluntary transfers, not in cases where one adverse possessor forces another off the land.

ii. Must be in privity of estate, a connection between two parties who each have a legally recognized interest in the same subject matter (piece of property). Can be written transfer, oral agreement, will or intestate succession. (Be careful b/c privity of estate means different things in different contexts.) 

iii. Can lead to ailing title – once adverse possession has begun against TO, it runs against TO and all of TO’s successors in interest

c. Interrupting continuity: The best way is to file a claim to eject the trespasser. Must be “an act of dominion” but courts demanding and inconsistent.

i. Re-entering property – cannot be sporadic use, must be “open and notorious” to put AP on notice that it is being reclaimed. In gas station case, court found an interruption where owner tore down fence and used 25-foot strip for 3 weeks to store bldg. materials. Some require re-entry plus filing action to eject w/in a year.

ii. Doing a survey and putting up markers – Many states say this won’t interrupt continuity but one court found it was enough.

d. Statutory period extended for people w/ specified disabilities: infancy, insanity, imprisonment and for anyone claiming, by, from or under such a person.

i. Specific disability must exist at the time adverse possession began. 

ii. Present possessor’s disability is only one that counts. Tacking applies.

iii. Usually the person has about 10 years after disability removed or 21 years (regular statutory period) to sue to eject, which ever is later.

iv. No imprisonment disability in California.

e. If personal property, rather than real property, statute of limitations doesn’t start running until TO knows where the property is.

5. Pay property taxes. Not necessary in all states, required especially in Western states and states w/ short statutory periods (California included).

C. What does successful adverse possessor get?
1. It wasn’t a voluntary transfer so technically, the adverse possessor gets a new title.

2. How much land?
a. Land adverse possessor actually occupies and controls.

b. If she has color of title, she gets all the land in the deed even if she physically occupies only a portion (constructive adverse possession). 

i. The amount claimed must be in reasonable proportion to the amount occupied. What’s reasonable depends partly on the type of land, urban v. rural.

ii. In case of two lots, adverse possessor usually gets both even if she only occupies part of one – BUT only if lots are contiguous AND owned by the same person not occupying either of them.

c. Resolving disputes:
i. Physical occupation is superior to any type of constructive possession. 

ii. Constructively possessing w/ a valid deed is superior to constructively possessing w/ an invalid deed. 

iii. In case of two invalid deeds, adverse possessor physically there first has better claim and can eject other one. But if litigation occurs between two adverse possessors, both lose benefit of the color of title doctrine b/c they find out their titles are invalid. 

iv. If owner (w/ valid deed) was there second and adverse possessor w/ an invalid deed was there first, courts split on who gets the portion they both claim to be constructively possessing. Each gets piece they physically occupy.

3. Same possessory estate as the one adverse possessor entered against. Example: If it’s a life estate, he only gets a life estate pur autrie vie (for the life of the life estate’s true owner). When the life estate’s owner dies, he must adversely possess again against new owner.

4. Doctrine of relation back – gets title that relates back to date of the original entry. 

a. Means that after he loses title, TO can’t win a suit against adverse possessor for the fair rental value for the period before he lost the title.

b. Not absolute -- in a tort premises liability case, TO probably would be held liable for an injury on the property before end of statutory period.

D. Policy considerations

1. Practical purpose: “Great purpose is to automatically quiet all titles which are openly and consistently asserted, to provide proof of meritorious titles & correct errors in conveyancing.” Henry Ballantine. But doctrine isn’t that simple & clear.

2. Why should duty be on the landowner? 

a. Encourages landowners to check on their property. Excepts those w/ certain disabilities. Should more disabilities/hardships count or should we do away w/ all disability exceptions, appointing guardians instead?

b. But landowner must either grant adverse possessor permission or go to court to eject the person – expensive and time-consuming.

3. Putting land to good use may be a positive effect of the doctrine, i.e. it’s better that someone is caring than an absentee landlord. But who defines good use? Adverse possession may encourage exploitation of lands intended to be kept natural to meet “open and notorious” element. Should we exempt wild lands?

4. Should there be an adversity element at all? How should we define it? Bad faith encourages trespassing/stealing. But it may help the homeless. 

5. Possible solution may be compensating the TO and/or having a penalty for those who adversely possess in bad faith. Could require adverse possessor to pay back taxes.

6. Why should you get more land that you occupy under color of title? Pragmatists: Prevents funky shapes. Law honors expectations of good-faith possessors.

III. Freehold Possessory Estates
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A. Freehold possessory estates (in land) – defined by the length of time that they may endure. Freehold – not renting. Possessory – right to present possession.

B. Fee simple absolute – absolute ownership (as far as the law recognizes absolute ownership), will go on forever. Example: O conveys to A and his heirs.

1. Only in land, not in personal property (but same kind of interests could be created in personal property). 

2. “And his heirs” phrase required to create under c/l, not needed now but customary. If O merely says “to B,” the presumption is he meant to convey all that he owns – a fee simple.

3. No limitations can be put on its inheritability. Distinguishes an fsa from a fee tail.

a. Heirs – If decedent dies intestate (without a will), heirs take under the rules of intestate succession. Heirs, who aren’t named, don’t own anything until a person dies. Thus, while you can own and devise a future interest, as an heir apparent, you can’t devise anything nor can creditors go after your “interest.”

i. Under common law, spouses were never among heirs; today they are included. They usually take at least half; any issue or ancestors take other half.

ii. Issue – Descendants (children and children’s children and so on) took to exclusion of all other kindred under c/l. Today, may share only with a surviving spouse. 

x. Under c/l, primogeniture – eldest son inherited the land and then his eldest son and so on. But boys and girls now share equally. 

xx. By right of representation (per stirpes) -- a child’s kids take his share.

iii. Ancestors – Parents usually take as heirs if the decedent leaves no issue.

iv. Collaterals – All people related by blood to the decedent who are neither descendants (issue) nor ancestors. Brothers, sisters, nephews, nieces, aunts, uncles, etc., will take if decedent has no issue, ancestors or surviving spouse.

b. Devisees – take under a will. The decedent died testate.

c. Escheat – if person dies w/o any devisees or heirs, her real property escheats to the state.

C. Defeasible estates – ways of restricting how property is used
1. Almost always carved out of a fee simple. Defeasible fees – may last forever or may come to an end upon the happening of a future event. They can be transferred but remain subject to the limitation on use no matter who holds it.

a. fee simple determinable – ends AUTOMATICALLY when a stated event happens. 

i. Classic language: “so long as,” “until,” “while.” Naturally expires, peaceful.

ii. Transferor retains future interest, a possibility of retainer, or a transferee retains the future interest, an executory interest.


A-fsd


O-poss. of reverter in fsa
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A-fsd


B-exec. int. in fsa





b. fee simple subject to condition subsequent – MAY BE cut short or divested at the transferor’s option when a stated condition happens. Rude, divests.

i. Classic language: “but if” “provided however” “I retain right to re-enter.”

ii. Transferor retains a future interest, a right of entry.

O-right of entry in fsa

A-fsscs 











c. fee simple subject to executory limitation – cuts short or divests (partially or completely) automatically when a stated condition happens.
i. Classic language: “but if” “provided however” “retain right to re-enter”

ii. Transferee retains a future interest, an executory interest (see below).

B-exec. int. in fsa

A-fssel 











d. California (and Kentucky) have abolished the fee simple determinable. 

i. Defeasible fees are treated as fsscs w/ a right of entry. Executory interests are also treated as rights of entry.

ii. Holder of future interest has five years to re-enter from date of last breach or that particular breach is waived.

iii. Doesn’t apply retroactively.

2. Ways a transferor can restrict use (in order of least to most restrictive on grantee)

a. Statement of purpose – Not legally binding, just a statement of motives or desires

b. Covenant – Binding promise, enforced through an injunction or damages, not by forfeiting ownership. If grantee pays damages, she can continuing violating.

c. Condition subsequent –  Holder of future interest may not notice violation or may wait too long. But if he does notice, grantee will have to forfeit ownership.

d. Natural termination (determinable) – Automatically forfeit ownership as soon as grantee breaches the condition.

3. Why would anyone litigate over differences between fsd, fsscs and fssel?

a. In Mahrenholz v. County School Board of Trustees, Illinois, 1981, court holds ambiguous conveyance created an fsd rather than an fsscs. 

i. Since fsd created, heir Henry Hutton got present possessory estate as soon as the school breached the condition and thus could transfer it to the Mahrenholzes. 

ii. If fsscs had been created, heir Henry Hutton had a right of entry that he didn’t exercise and in Illinois, he could not transfer a right of entry during life, so Mahrenholzes would get nothing. 

iii. Later, another court held school did not breach condition – storing supplies such as desks – was a “school purpose” so Ms got nothing after all.

b. If future interest created was an executory interest and if it violated the Rule against Perpetuities, the common-law remedy to strike out the offending clause would lead to dramatically different results for fsd and fssel.

4.  Defeasible life estates can also be created but rare today. For example, a widow is devised property for life on a condition of remaining unmarried. Whether courts uphold this often turns on wording. If it says “so long as A remains unmarried,” it indicates an intent to provide support for the widow and courts OK it. If it says “but if she remarries,” courts view it as an intent to penalize marriage and reject it.

D. Fee tail – “to B and the heirs of his body,” owning land as long as the bloodline (descendants) lasted, then it would pass to holders of the future interest (reversion or remainder).

1. Alienability – not devisable (will it away), descendible (inheritable w/o a will) only to the grantee’s issue, transferable inter vivos but only like a life estate.

2. Popular in feudal England b/c a traitorous fee tail tenant would lose his land but it would still pass to his eldest son after he died. But Americans didn’t like its association w/ rule of primogeniture and how it enabled the landed aristocracy to retain political and social power. Most states never had it or have abolished it. 

a. Some states convert fee tails into fee simples. (This is on theory that states that allow fee tails let present possessors disentail & convey a fsa by deed but not by will.)

b. Other states convert fee tails into fssel for present possessor A. If A dies w/o surviving issue, B (the holder of the remainder or the reversion under the fee tail & an executory interest under the newly created fssel) gets an fsa. 

c. In few states present possessor A gets life estate and A’s issue, remainder in fsa.

E. Life estate – measured by a human lifetime/s, usually the grantee. But also can be a life estate pur autre vie (for the life of another).

1. Can be transferred during life – value depends on the measuring life, health and age of the person, and life expectancy.

2. Always followed by future interest – usually a reversion or remainder.

3. May end early (before end of ML). Rare, usually occurs if life tenant commits waste and is forced to forfeit the estate as a penalty. Possessory estate goes to next vested interest.

4. Problems with life estates

a. Hard to sell (but can get together w/ holder of future interest & sell an fsa).

b. Can’t lease past measuring life’s death.

c. Often can’t get loan for improvements if security is a life estate. 

d. Restricted by doctrine of waste.

e. Insurance issues – life tenant doesn’t have to insure buildings and if he does, the remaindermen are not entitled to any of the money from claims.

5. Trusts (below, future interests section) are modern way to avoid problems, protect life tenant.

F. Restraints on alienation
1. Types of direct restraints
a. disabling – grantee can’t transfer his interest. If he tries to sell it, nothing happens

b. forfeiture – provides that if the grantee attempts to transfer his interest, it is forfeited to another person. If you try to sell it, you lose ownership. (like a fssel)

c. promissory – the grantee makes legally binding promise not to transfer his interest. If he tries to, injunction (probably) or damages (less common) 

2. Rules for all types of fee simple 

a. All direct restraints are void. (White v. Brown, Tennessee, 1977, disabling restraint on fsa declared void. Issue was whether devise to X “to live in and not to be sold” was life estate or fsa. Statutes spell out preferences for interpreting ambiguous devises – not partially intestate and fee simples preferred).

b. If restraint is partial, has a reasonable purpose and is limited in duration, Restatement and some states will uphold it. Most won’t.

c. Why aren’t direct restraints allowed?

i. Property unmarketable. Wasteful allocation of resources.

ii. Perpetuates the concentration of wealth. 

iii. Discourages improvements on the land (no incentive if you can’t sell)

iv. Prevents the owner’s creditors from reaching the property, so hard to get mortgage/loans to make improvements.

v. Can’t rent the property.

vi. Dead hand control is repugnant to nature of a fee simple.

3. For life estates, disabling restraints are often struck down but forfeiture or promissory restraints may be OK. Why? Life estates are already limited in duration so the effect is not as extreme and also may help protect holders of future interests.

4. Restraints on use of property are almost always upheld. 

a. In Mountain Brow Lodge No. 82 v. Toscano, California, 1968, did devise mean any lodge can use for lodge purposes (restricting use) or only this lodge (restricting user) can use for lodge purposes? Court holds the former, a fsscs, was created and that such conditions restricting use are valid. Devise could also have created a fsd with a direct restraint on alienation, which would be void.

b. Attempts to control use of a house by family members after death – results are mixed but rarely will a court throw it out by saying malice motivated restriction.

5. Courts’ remedy is to strike out invalid restraints. 

G. Doctrine of waste – present possessor should not be able to use the property in a way that unreasonably interferes with the expectations of the holder/s of the future interest.
1. Applies in cases where two or more parties possess the land concurrently or consecutively.

2. How court applies it depends on numerous variables, but typically the greater the present possessor’s interest, the more freedom she has in using the property; correspondingly the more tenuous the future holder’s interest, the less protection he gets.

a. Affirmative waste arises from voluntary, injurious acts that have more than trivial effects. Injurious means acts that substantially reduce the value of the property.

i. Life tenants can make substantial alterations or even demolish a structure when conditions change, provided that the value of the remainder is not diminished by these actions. Melms v. Pabst Brewing Co., Wisconsin,1889.

 ii. Exception: Open mines doctrine – life tenant can mine only if mines were opened by the grantor before he created the life estate. 

iii. In Baker v. Weedon, Mississ., 1972, life tenant (widow) wants to sell property due to economic hardship but sale would cause remaindermen to suffer great financial loss. Court holds only portion can be sold or parties can work out another solution.

b. Permissive waste arises from a failure to act, i.e. negligence, a failure to take reasonable care of the property.

i. Includes failure to pay real estate taxes.

ii. May include adverse possession situation in which holder of future interest is in danger of losing her interest if present holder doesn’t eject adverse possessor.

IV. Future Interests



       
Retained by grantor
          
        
       Retained by third-party

Reversion
Possibility of reverter     
Right 
of entry
Vested remainder
Contingent remainder
Executory interest

Matching

possessory estates
life estate, leasehold or fee tail
fee simple determinable
fee simple subject to condition subsequent or a leasehold
life estate, leasehold or fee tail
life estate,
or fee tail
fsd or fee simple subject to executory limitation

Examples
to A for life

to A for one year

to A and the heirs 
of her body
to A so long as used for school purposes  
to A but if pets are kept on the premises, 
O retains the right to enter and retake the premises
to A for life, then to B

to A for life, then to A’s kids (kid=B)

to A for life, then to B, but if B dies before A to C
to A for life, then to A’s children (A has no kids.)

to A for life, then to B if she reaches age 21
to A so long as used for school purposes, then to B

to A, but if A dies w/o surviving issue, to B

Occurs?
Automatic, peaceful
Automatic, peaceful
Exercise, cuts short
Automatic, peaceful
Automatic, peaceful
Automatic, usually divests

Alienable?
transferable descendible

devisable
transferable –varies,

descendible,

devisable
transferable 
– varies, descendible

devisable
transferable, descendible,

devisable
transferable – mostly, descendible, devisable
transferable  descendible devisable

Subject 
to RAP?
No
No
No
No except 
for class gifts
Yes
Yes

A. Future interests give legal rights to their owners. Although they don’t entitle owners to present possession, they are presently existing interests that may become possessory.

B. Transferor retains
1. Reversion -- interest remaining in the grantor or his successor when a grantor transfers a vested estate of lesser quantum than that of the vested estate which he has. 

a. Whether it’s a lesser quantum is determined by hierarchy of estates.
b. Always vested, but value may differ based on their certainty to become possessory. Ones that go with contingent remainders may not become possessory. Example of such a reversion in O: O conveys to A for life, then to B if B survives A.

c. May not always be in fsa. They may merely fill in a gap on the timeline, such as if O conveys to A for life, then to B if B gives A
a proper funeral. O has a reversion in fssel. 

d. Reversion (not a possibility of reverter) follows a life estate determinable or leasehold determinable if grantor started w/ fsa.

d. Descendible, devisable and alienable under common law and today.

2. Possibility of reverter – interest remaining in the grantor or his successor when the grantor carves out of his estate a determinable estate of the same quantum. 

a. Almost always carving a fee simple determinable out of a fee simple absolute.

b. Occurs automatically.

c. Construction ambiguity: Courts usually interpret devises such as “to my wife W for her use and benefit (or for her maintenance and support) so long as she remains unmarried” as an fsd w/ a possibility of reverter. (Not as a life estate determinable; “use & benefit” merely explain the reason for the gift.)

3. Right of entry (also known as power of termination) – interest remaining in the grantor or his successor when the grantor transfers an estate subject to condition subsequent.
a. Almost always carving a fsscs out of a fee simple absolute but can be a lesser quantum.

b. Must be exercised. When?

i. Some states say s of l for adverse possession starts running when breach occurs.

ii. Traditionally, under doctrine of laches or equity, present possessor can’t adversely possess b/c he had a legal right to be there. Owner can wait for a “reasonable” period of time before his right to enter is waived. No bright-line rule. 

iii. CA statute – five years after date of last breach or that particular breach is waived. 

4. Alienability of possibilities of reverter & rights of entry
a. Always descendible, devisable in most states but not transferable inter vivos in some.

b. A few states distinguish between them. Rights of entry are not transferable inter vivos while possibilities of reverter are. A couple of these states destroy the right of entry if holder tries to transfer it.

5. Once created, the names of the future interest doesn’t change even if the grantor transfers it.

C. Third-party transferee retains
1. All remainders peacefully fill in the timeline and may become possessory at the natural expiration of the preceding estate. They can exist when there may be a gap on the timeline but not when there MUST be a gap. They cannot divest any interest except an interest left in the transferor (this occurs when a contingent remainder vests and wipes out a reversion).

a. Vested remainder – goes to an ascertained person AND is not subject to a condition precedent (other than the natural termination of the preceding estate).

i. May be indefeasibly vested. Example: O devises to A for life, then to B.

ii. May be vested subject to partial divestment (or subject to open or vested remainder in fssel) in case of a class gift. Example: O conveys to A for life, then to A’s kids. (A has kids B & C at the time of the conveyance.)

x. Rule of convenience: When one or more members are ready to take a present right to possession, the class closes. No one else can be included except for lives in being (children conceived at that time who are later born alive, Reeve v. Long). 

iii. May be vested subject to divestment. 

x. Differs from alternative contingent remainders by slight difference in phrasing. Classify interests in sequence as they are written.

xx. Legally significant difference b/c this version is exempt from the now mostly abolished DDCR and b/c if RAP is violated, striking the offending clause provides very different results. Also two interests are subjected to RAP v. just one. (This example is valid under RAP.)

xxx. Example: O conveys to A for life, then to B, but if B does not survive A to C. 

C-exec. int. in fsa

 










A-life

   B-vested rem. in fssel


iv. Transferable inter vivos, descendible, devisable at common law and today.

b. Contingent remainder – an unascertained person OR is subject to condition precedent.

i. May have alternative contingent remainders, in which remainder will vest in one person or another. Very specific language makes this different than a vested remainder subject to divestment by an executory interest. Example: O conveys to A for life, then to B and her heirs if B survives A, and if B does not survive A, to C.  (This example is valid under RAP.)



   

   B-cont. rem. in fsa





A-life

   O-reversion in fs







   C-cont. rem. in fsa


ii. Devisable, descendible. Not transferable inter vivos at c/l but are in most states today.

c. Why does difference between contingent and vested remainders matter?
i. C/l difference in alienability (above).


ii. Contingent remainders are affected by DDCR, now mostly abolished.

iii. Contingent remainders are subject to Rule against Perpetuities; vested usually aren’t.

iv. In some states, contingent remaindermen can’t sue for waste or for partition.

d. Law prefers vested remainder and where an instrument is ambiguous, courts construe it in favor of a vested remainder.

2. Executory interest – takes effect usually by divesting another interest, cutting someone off the timeline. Always operates automatically when or if condition is met. Cannot vest in interest until it vests in possession but may be treated as vested if condition certain to occur.

a. Two types but legal consequences are the same for both.

i. shifting – divests a grantee

ii. springing – divests a grantor

b. Three oddball executory interests

i. It follows a fee simple determinable even though “so long as” language means it is peacefully succeeding an interest, rather than rudely divesting.

ii. Rare, but it is created when there is definitely a gap on the timeline. Example: O conveys to A for life, then to B if B gives A a proper funeral.

   B-exec. int. in fsa

 









      A-life

     O-reversion in fssel










 GAP after death & before funeral

iii. With a class gift in which one or more but not all takers are ascertained, it may partially rather than fully divest. O conveys to A for life, then to A’s kids. A has kids, B and C.
  


         A’s unborn kids-exec. int. in fsa

 










A-life

 B & C-vested rem. in fssel


c. Statute of Uses (1535-36) made executory interests possible. If anyone was seised to the use (benefit) of any other person or persons, the legal estate (seisin) would be taken away from the feoffee to uses (trustee) and given to the cestui que use (beneficiary).

d. Ordinarily they are contingent but can be treated as vested if will become possessory upon an event certain to happen.

e. Descendible, devisable, transferable inter vivos today. Not transferable inter vivos at c/l.

f. Weren’t affected by DDCR and Shelley’s Rule (both mostly abolished) but are subject to RAP. Thus, there may be no differences in legal consequences between executory interests and contingent remainders.

3. Once created a remainder or an executory interest can be transferred back to the grantor but the name originally given the interest doesn’t change.

D. Trusts – a settlor (the creator) designates someone as trustee to take on the burden of property management for the benefits of others (called beneficiaries).

1. Most future interests created today are in trust (equitable future interests v. ones not in trust, called legal future interests).

2. How trusts are set up

a. Trustee, a fiduciary held to a high standard of conduct in managing the trust property, always holds legal title in fsa. 

b. Beneficiaries would get an equitable life estate or equitable remainders. 

c. Anyone w/ the legal capacity can be the trustee including the settlor or a beneficiary.

3. Spendthrift trusts – settlor imposes a restraint on alienation that the beneficiary cannot voluntarily transfer his interest and that creditors cannot reach it.

a. Most states allow. In Broadway Nat’l Bank v. Adams, Massachusetts, 1882, court holds creditors can’t take more than a founder has given and upholds such a restraint.

b. Criticized b/c they allow those who inherit wealth to live in luxury and escape debts.

c. Ironically wealth-earner can’t create one for self b/c can only be set up for others. 

4. Dynasty trusts – latest move to shape the law of property, creating a trust for kids, w/ succeeding life estates in succeeding generations as long as local perpetuities law allows. The advantage was that no estate tax was levied at the death of the life tenant b/c the estate cannot be transferred by the life tenant. This loophole was closed in1986 w/ a generation-skipping transfer tax but it is not retroactive and includes a $1 million exemption. A few states w/o perpetuities rules would allow this trust to continue forever tax-free.

E. Rules furthering marketability by destroying contingent future interests
1. Rule in Shelley’s Case – If 1. one instrument 2. creates a life estate in land in A, and 3. purports to create a remainder in people described as A’s heirs (or the heirs of A’s body) and 4. the life estate and remainder are both legal or both equitable, the remainder becomes a remainder in fee simple (or fee tail) in A.

a. This is a rule of law that applies only to remainders, not executory interests.

b. Mostly abolished but may come into play in states where abolishment is not retroactive.

2. Doctrine of Worthier Title –  If an inter vivos conveyance of land tries to create a limitation over to the grantor’s own heirs either by way of remainder or executory interest, no future interest in the heirs is created but a reversion is retained by the grantor.

a. C/l rule of law. It’s mostly abolished today but where it exists it is rule of construction that can be rebutted by evidence of grantor’s intent to create remainder.

b. It may have been extended to apply to personal property.

3. Doctrine of Destructibility of Contingent Remainders – A legal contingent remainder in land is destroyed if it doesn’t vest at or before the termination of preceding freehold estate.
a. Example: O conveys to my daughter A for life, then to A’s kids who reach 21. A dies. A’s only child, B, is 10. 

i. Under doctrine, B’s contingent remainder is destroyed and O (or his heirs) get an fsa.

ii. Under modern rules, O takes a fssel, B has an executory interest that will divest O’s interest if and when B reaches age 21.

b. Another example with same results as above: O conveys to A for life, then to B’s heirs. A dies; B is still alive (and thus his heirs haven’t been ascertained).

c. Mostly abolished.

4. Doctrine of merger – If a life estate and the next vested estate in fee simple come into the same hands, they merge into an fsa.

a. Example: O conveys to A for life, then to B. A gives her life estate to B, so B has an fsa.

b. Only in states w/ the DDCR, a contingent remainder may be destroyed. O conveys to A for life, remainder to B if B survives A. A then conveys life estate to O while B is alive. Life estate and reversion in fsa merge, destroying contingent remainder. O has an fsa. 

c. Doctrine may also come into play after Shelley’s Rule operates. 

F. Rule against Perpetuities

“No interest is good unless it must vest, if at all, not later than 21 years after some life in being 
at the creation of the interest.” – John Gray





















1. Common-law remedy was to strike out the invalid clause.

a. Exception: doctrine of infectious invalidity – If striking out the clause would lead to a resulting disposition that’s so far from what the testator intended, court may find another solution.

i. But no clear guidelines on when the court decides to invoke the doctrine. 

ii. California has eliminated this doctrine.

b. Leads to very different results for alternative contingent remainders vs. executory interests and also for fsd (w/ an executory interest) v. fssel. 

i. In City of Klamath Falls v. Flitcraft, Oregon, 1971, conveyance read “to the City of Klamath Falls so long as the property is used as a site for a city library, and then to Shallock and Daggett.” Court held this was an fsd and the future interest was invalid under RAP. Striking everything after “and then to…” leaves the granting corporation w/ a possibility of reverter. (And so it went to S&D anyway.) 

ii. But if the conveyance had read “to the City of Klamath Falls but if the property ever ceases to be used as a site for a city library, then to Shallock and Daggett,” everything after “but if…” would be stricken. This would leave the city with an fsa.

2. Rule doesn’t apply:
a. to future interests in a grantor. In Brown v. Independent Baptist Church of Woburn Mass., 1950, executory interest is invalid under RAP. When the offending clause is taken out, it leaves the grantor w/ a possibility of reverter that the court holds is not subject to the rule. But then the court makes a logical error in finding that the possibility of reverter went to those she named in residuary clause in her will, rather than to her heirs. This view assumes the testator died once to create the fsd, leaving a possibility of reverter in the resurrected testator, who dies a second time to pass the possibility of reverter to her devisees.

b. to any interest vested at the creation of the conveyance.
c. if both the possessory estate and the future interest are given to charities.
d. to options given to a lessee to renew the lease or purchase the property, or to pre-emptive options in condos and cooperatives (but these may be invalid restraints on alienation). 

e. to covenants or easements b/c these generally make property more marketable.

3. Rule does apply:
a. to executory interests and contingent remainders.
b. to vested remainders in fssel (also called vested remainder subj. to partial divestment or subj. to open). Why? Class gifts are not vested for the purposes of RAP until ALL members of the class are ascertained and the interest is vested in every member of the class. (Jee v. Audley England, 1787, holding that class was not closed b/c more daughters could be born and that “dies w/o issue” meant when the bloodline ran out).

c. to repurchase options (Central Del. County Authority v. Greyhound Corp., Pennsylvania, 1991).

4. This is a rule of law and a rule of logical proof: You must prove that a contingent interest will necessarily vest or fail w/in the above timeframe.

a. Example: O conveys to A for life, then to A’s 1st  child to reach 30. A’s oldest kid, B is 2. 

i. A’s life estate is vested and O’s reversion in fsa is exempt from the rule. The first child of A to reach 30 is contingent remainder in fsa (unascertained taker). It’s not valid. B can’t be measuring life b/c he could die and another child could be born and turn 30 more than 21 years after his death. All of A’s kids can’t be measuring lives b/c some of them aren’t born yet. It would work if age was 21; A would be ML.

ii. Striking out the invalid clause leaves “to A for life.” O has a reversion in fsa.

iii. If the DDCR were in force, this interest would vest or it would be destroyed at A’s death. A would work as measuring life. This would be valid. 

b. Under c/l, courts use what-might-happen test. Can lead to remote possibilities, fertile octogenarian (law conclusively presumes a person can have children as long as the person is alive, Jee v. Audley England, 1787); unborn widow; and slothful executor.

5. Ways to avoid RAP
a. Limit the duration of the restriction to 21 years or fewer.

b. Extend this period even longer by using extraneous lives, such as the survivor of 12 healthy named babies born last month plus 21 years. 

c. Or make restriction last forever by using two pieces of paper. 

i. O gives A an fsd. Then O transfers his possibility of reverter to B. (Only works if possibilities of reverter are transferable inter vivos.)

ii. O gives B an fsa. Then B gives A an fsd so that the possibility of reverter is retained in grantor B. 

G. Reforming the Rule against Perpetuities
1. Why this rule? Grantor was permitted to control only so long as his judgment was informed w/ an understanding of the capabilities and needs of people alive when the judgment was made. Rule sets limits on dead hand control.

a. Why limit dead hand control?

i. Creates endless strings of takers.

ii. Living should own the land. Controlling from the grave is unfair.

iii. Grantor can’t foresee the future and won’t know what the best use of the land will be. Thus, it’s an inefficient use of resources over time.

 iv. Property becomes unmarketable b/c it’s difficult for people who own interests to get together to sell an fsa.

2. What’s wrong with RAP? 

a. Big loopholes. All the future interests in grantor are exempt and this leads to situations like Brown v. Independent Baptist Church of Woburn. One critic notes testator wouldn’t have wanted small fractional sums to go to remote descendants of her residuary devisees nor would she have wanted her church to fail, possibly b/c it couldn’t sell its property and move elsewhere. 

b. What does remote vesting have to do with dead hand control? In this example, all the interests are vested but the dead hand would control for hundreds of years: O conveys to A for 50 years so long as X doesn’t occur, then to B for 50 years so long as Y doesn’t occur, then to C for 50 years so long as Z doesn’t occur, etc., then to D in fsa.

c. Draws distinctions between the future interests so they can’t be simplified.
d. Too complicated. Even the California Supreme Court held that RAP is so confusing and fraught with traps that as a matter of law it was not negligent for an attorney of ordinary skill and capacity to violate it (Lucas v. Hamm, 1962).

3. Reforms
a. Wait-and-see doctrine for common law perpetuities period: Try to draft to meet RAP. But if interest violates the Rule upon creation, the contingent interest is valid if it actually vests w/in common law perpetuities period, a life in being plus 21 years. (About 25 states do this.)

b. Cy Pres (“so close”) doctrine: When interests invalid under RAP are brought to the courts’ attention, they are modified to carry out most closely the intent of the grantor. (few states). For example, O conveys to A for life, then to A’s kids who reach 30. Under Cy Pres, the age would be changed to 21 so it doesn’t violate RAP. Also under Cy Pres, a class gift may vest as soon as one taker is ascertained.

c. Wait-and-see doctrine for 90 years (the Uniform Statutory Rule against Perpetuities): Wait 90 years to see if contingent interests that violate RAP actually vest. If they don’t, apply Cy Pres. California and 23 other states have adopted this. 

i. Charitable exception is retained.

ii. It was meant to be applied only for the future but California applied it retroactively to all situations except those already adjudicated.

iii. Doesn’t apply to commercial transactions and no other rules for the commercial context were drafted. Options are exempted from Rule but may be subjected to rule against unreasonable restraints upon alienation.

iv. Cons of this option -- Lawyers may be less motivated to get it right. Although it’s easier than identifying and keeping track of ML, selection of 90 years is pretty random and often leads to even more dead hand control than allowed under c/l RAP. 

d. A few states have modified some of the remote possibilities presumptions: Presume a woman older than 55 is incapable of bearing children. Eliminate the possibility of the “unborn widow.”

e. A few states have abolished RAP for contingent future interests held in trust. They value attracting wealthy people over limiting dead hand control. 

f. Majority of states still allow future interests in the grantor to last forever but some states have statutes limiting duration of possibilities of reverter and rights of entry. 

i. In California, every 30 years the holder of the future interest has to re-register it or present possessor gets fsa. (Remember CA has abolished the possibility of reverter). States that do this are split on whether it applies retroactively. 

ii. You can’t simply make RAP apply to these interests b/c if you cross out the invalid clause you might end up w/ “to A for life” and grantor would still have a reversion.

V. Co-ownership & Marital Interests

A. Tenants in common (c/l concurrent interest)

1. Separate but undivided interests.
2. Interest of each is descendible, devisable and transferable (no survivorship rights).

3. Fractional shares may be different; if property is sold, $ would be divided up by shares.

4. May agree about how to divvy up space but absent an agreement everyone gets to use all of the land – one tenant cannot exclude others from possession (possession unity)

5. C/l favored joint tenancies; modern statutes prefer tenancies in common in interpreting ambiguously worded instruments.

B. Joint tenants (c/l concurrent interest)

1. Right of survivorship – When one dies, other gets all of property BUT nothing passes to survivor; decedent’s interest is extinguished. This avoids probate at joint tenant’s death. But estate is still subject to federal taxes b/c Congress creates an exception to “nothing passes” theory.  But spouses still escape paying the tax b/c any amount of property passing from deceased spouse to surviving spouse is not subject to taxes (marital deduction). 

a. Interest is NOT devisable or descendible! If A dies first, then B, B’s successors would take all and A’s successors would get nothing.

b. If joint tenants die in a common disaster and it is not clear who died first, then interest is divided in half and passes to each person’s successors.

c. Under Uniform Probate Code, if one joint tenant murders the other one, the joint tenancy is converted into a tenancy in common. Killer loses right of survivorship. 

2. Four essential unities
a. Time – interest of each tenant must be acquired or vest at the same time

b. Title – all must acquire title by the same instrument or by a joint adverse possession; it can never arise by intestate succession or other act of law. 

i. Sometimes statutes require a writing to create (so you couldn’t do it through joint adverse possession) 

ii. Most states now allow conveying property – B owns and B conveys property to myself and A as joint tenants. Under c/l, this doesn’t meet title unity.

c. Interest – at common law, all must have undivided, equal shares and identical interests measured by duration. (Many courts today ignore this requirement, no modern justification.)

d. Possession – each must have right to possession of the whole. But after the joint tenancy is created, one joint tenant can agree to give exclusive possession for life, including rentals, to the other one w/o severing this unity Tindell v. Yeats, Ill. 1946.

e. Some states have abolished four unities. Instead instrument must explicitly state that a joint tenancy is being created.

3. To create one, saying “jointly” is often not enough, ambiguous. Most states require as “joint tenants” and sometimes “joint tenants w/ right of survivorship.” But be careful – b/c in a few states (Michigan) the phrase “right of survivorship”  will create a life estate in A & B with a contingent remainder in the survivor.

4. Severing joint tenancies – destroying one unity converts it into a tenancy in common.

a. By mutual agreement.

b. Unilaterally and secretly. Any joint tenant can convey her interest in the property to a third party “strawman” and then back to her. She doesn’t have to tell the other/s.

i. Many own their family home this way and don’t realize that their spouse can do this. CA has tried to pass a law requiring real estate agents to disclose more.

ii. CA has eliminated the need for a strawman. Riddle v. Harmon, 1980 & by statute.

iii. Constructive notice (making it a matter of public record) also required by CA statute. If the joint tenancy was recorded, then a written instrument must be recorded to terminate the right of survivorship in the non-severing joint tenant. Until it is recorded, only extinguishes the right against the severing joint tenant.

c. If married joint tenants divorce, many states convert it into a tenancy in common.

d. If there are three or more joint tenants, those that did not sever the tenancy remain in a joint tenancy together.

e. If one joint tenant mortgages his interest in the property, the vast majority of states including CA say this doesn’t sever the unity of title and thus, the joint tenancy, Harms v. Sprague, Illinois, 1984. 

i. These states follow lien theory, mortgagee (lender) has a lien (security interest) in the property, rather than title theory, mortgagor (borrower) transfer of title to lender.

ii. Lien-theory states are split on whether the mortgage survives the borrower’s death. Some say the surviving joint tenant takes the land subject to the mortgage and can’t go after decedent’s successors for the value of the mortgage. Others say lender is out of luck (thus, banks won’t lend to only one joint tenant.) 

f. States split on whether a lease (i.e. conveying an interest of a lesser quantum (duration) than what you own) severs the joint tenancy. (You don’t have to lease all the acreage).

i. No severance, so lease ends early if the lessor dies before the end. Ignores four unities. Tehhet v. Boswell, CA, 1976.

ii.  Temporary severance (compromising w/ four unities)

x. Conditional – Joint tenancy severed by leasing but it will revive if lease ends before either of joint tenants die. It becomes permanently severed if either joint tenant dies during the lease.

xx. Partial – Joint tenancy is severed by leasing but it will definitely revive when lease ends. A surviving joint tenant would take all after the lease ends.

iii. Permanent severance – Unity of interest was destroyed. If lessor dies before the lease ends, his successors are bound to the terms of the lease.

5. Creditors can only seize a joint tenant’s interest in the property while the joint tenant is alive; after the joint tenant dies, his interest in the property vanishes.

C. Sharing of benefits and burdens 

1. Judicial partition action – A joint tenant or a tenants in common (but not a tenant by the entirety) can bring this action and court will break up the tract into separately owned parts (partition in kind) or order the land sold and divide up the proceeds (partition by sale).

a. Courts usually favor partition in kind b/c “a sale of one’s property w/o his consent is an extreme exercise of power warranted only in clear cases.” Delfino v. Vealencis, Conn., 1980, holding land should be partitioned in kind b/c one party needs the land for her livelihood (she lives on it and runs a garbage removal business) and that it’s feasible to divide up the 20.5 acres.

i. Test: A partition by sale should be ordered only when:

x. the physical attributes of the land make it impracticable or inequitable to divide it up and

xx. if it appears the value of the land when divided into parcels is substantially less than its value when owned by one person. 

ii. The burden is on the party requesting a partition by sale to show that the sale would better promote the owners’ interests. 

b. Despite the preference, in the majority of cases a partition in sale is ordered b/c the parties all wish is or b/c court believes this is the fairest way of dealing w/ it. 

i. Johnson v. Hendrickson, South Dakota, 1946, holding farm should be sold because dividing it by six would be creating too many small parcels, despite the fact that three of the owners lived in the family homestead on the land.

ii. Critic argues partition by sale could be a cause for the decrease of black ownership of farmland. Argues court should not order sale if most of the co-tenants object and should fashion other equitable relief to help poor co-tenants bid effectively at sale.

c. Co-tenants may agree not to seek partition and courts will uphold this restraint on alienation as long as it is “reasonable” as to purpose and duration. Varies by jurisdiction what courts consider reasonable.

d. Co-tenants can bring a partition action against only some or all of their fellow co-tenants.

e. Courts may reach outside the rules to find equitable solutions.  For example, in case of two heirs who both wanted dad’s rocking chair, the court ordered them to take turns every six months until they reached some other deal or when one died, the other takes it. 

2. Possession by one co-tenant
a. Ouster: If the co-tenant (or the co-tenant’s lessee) refuses to share the use and enjoyment of the land w/ the other co-tenants, a court may force him to share, pay the other co-tenants for the reasonable rental value of their fractional shares or sell the property. (He might also claim absolute right to ownership, adverse possession, which is not easily achieved in cases of co-ownership.)

i. Constructive ouster – cases in which an abusive husband is willing to share.

b. Rent: In the majority of states, in the absence of an agreement to pay rent or an ouster, a co-tenant in possession is not liable to his co-tenants for the value of his use and occupation of the property, Spiller v. Mackereth, Alabama, 1976. 

i. But a co-tenant might agree to pay rent if the other co-tenants threaten to bring a partition action.

ii. Also Mastbaum set-off rule (majority rule): If a co-tenant in possession seeks compensation for taxes, improvements, repairs or other carrying charges during a partition or an accounting, the court would deduct the reasonable rental value. Thus, the co-tenant in possession might not get anything. But see Baird v. Moore, N.J., 1958, court refuses to apply the rule with brother-sister co-tenants b/c sister was living in the home to care for their mother.

3. Rents received from third-parties
a. If they agree to affirm the lease, co-tenants have a right to their share of the rents. Called proceeding under the Statute of Anne (England) or an accounting of rents.

b. If they don’t agree to the lease, they have the right to share possession w/ the lessee but not to cancel the lease, Swartzbaugh v. Sampson, joint tenancy, California, 1936. 

c. In the absence of an agreement to physically divide up the property, the Statute of Anne applies even if a co-tenant leases only his share and charges only his fractional share of the fair market value in rent. 

4. Taxes, mortgages & other carrying charges – A co-tenant paying more than his share generally has a right to contribution from the other co-tenants, up to the amount of the value of their share in the property. 

5. Repairs – A co-tenant making or paying for them has no right to contribution without an agreement at the time the repairs are made. But a co-tenant may receive credit for the actual cost of repairs during a partition or accounting proceeding.

6. Improvements – No right of contribution but in a partition or an accounting for rents, the improver can receive credit for the value added to the property or for the amount of increased rent or rental value, but not the actual cost of the improvements.

D. C/l marital property system
1. Most U.S. states have this system. Husband and wife have separate property; ownership is given to the spouse who acquires the property. 

a. Common-law rule was estate of marital right -- Hubby owned all property except woman’s clothes and “ornaments.”  Until marriage, a woman could own property.

b. States passed Married Women’s Property Acts after the Civil War – gave women control over property she acquired but given that many women were unpaid homemakers this didn’t exactly make them equal with their husbands.

2. Tenancy by the entirety (c/l concurrent interest)

a. Four unities are required along with a fifth – unity of marriage. 

i. Hawaii lets reciprocal beneficiaries create one – unmarried people who can’t marry each other register as reciprocal beneficiaries. Same-sex couples or parent/kid.

ii. Vermont also lets same-sex couples create one.

iii. Upon divorce, tenancy is usually converted to a tenancy in common.

b. Right of survivorship
c. One person cannot unilaterally sever the tenancy by conveying their interest to a third party and neither party alone can bring a partition action.

d. Exists only in about half the c/l states.

e. States allowing it usually presume that this is what is created if the couple is married and without clear evidence to the contrary. But some of these states prefer tenancy in common or joint tenancy in these situations.

f. Under c/l, husband could transfer possession to a third party (and thus away from his wife) and his individual creditors could reach his interest. Wife’s creditors could not reach the property. Her only right was the right of survivorship. 

g. Effects of Married Women’s Property Act: Can one spouse sell her interest in the property and can creditors of one spouse reach the tenancy by entirety?

i. Most states say no to both questions. Sawada v. Endo, Hawaii, 1977 (although holding didn’t make much sense w/ the specific facts b/c plaintiffs didn’t choose to extend credit to a motorist who hit them). 

x. This exemption is probably one of the main reasons the tenancy survives – it protects the family home.

xx. Many states have similar homestead rights (but often not all debts are exempt).

xxx. Are debts unfair b/c one is innocent or is it merely a liability of the partnership?

ii. Some states give both the same rights. Wife and hubby can sell rights to possession but it only lasts so long as both are alive. Thus, X as one spouse’s creditor goes after the property. X & W are tenants in common but cannot seek partition or defeat survivorship rights. If H dies first, W takes all. If W dies first, X takes all.

iii. Very few states say either one of you acting alone may sell your right of survivorship and creditors can reach it but otherwise you have to join together to convey your tenancy by entirety.

iv. Some states decided the act didn’t change the c/l since it didn’t mention tenancy by the entirety but this was declared unconstitutional (equal protection).

h. At c/l, personal property could not be subject to tenancy by entirety, but today many states that recognize tenancy by entirety also do so in personal property.

3. Rights upon death

a. Spouses weren’t heirs under c/l. They got either dower or curtesy.
b. Common-law dower – one-third acreage for life goes to a surviving wife in all freehold land of which her hubby was 1. seised during marriage (no leaseholds or remainders) and which was 2. inheritable by the issue of hubby and wife (doesn’t attach to land husband holds in a joint tenancy w/ someone other than his wife). 

i. Hubby AND wife must sign deeds to land to release dower rights if hubby sells property.

ii. Dower is inchoate (wife has an interest that is not yet, but may become, possessory) until hubby dies.

iii. Widow gets only support, not ownership. Gets nothing if hubby doesn’t own land.

iv. Abolished in most states. Those that have it give option of dower or forced share and it applies for both spouses.

c. Common-law curtesy – widower gets a life estate in each piece of wife’s real property if issue of the marriage capable of inheriting the estate were born alive.

i. Widower gets more b/c of notion that men should control the land.

ii. Abolished. A few states may use the term but it works more like dower.

d. Modern elective forced share – passed after the Civil War. Surviving spouse gets an elective forced share in all property – real and personal – that the decedent spouse owned at death. Usually one-half to one-third, depending on length of marriage.

i. Must be a part of the probate estate –  property owned by decedent spouse at death in which ownership needs to be sorted out in court. (Thus life insurance policies and joint tenancies wouldn’t count.)  

ii. Spouse chooses to take under will, under forced elective share or, in states that have it, dower. If there is no will, spouse takes under laws of intestate succession in most states and usually only gets to choose if it’s a state that still has dower.

iii. 1990 changes to Uniform Probate Code (adopted by 13 states) created sliding scale percentage ranging from 3 percent for marriages of one year to 50 percent for marriages of 15 years or more. (Addresses concern over bride married a minute would get big chunk of new hubby’s estate.)

x. Changes also gave surviving spouse a percentage of the augmented estate – a bigger group of assets, including life insurance and joint tenancies, than the probate estate.

xx.  But a widow could do worse under the code because if she already owns 50 percent of the assets, say in a joint tenancy, she wouldn’t get any more of decedent’s estate. 

iv. Similar to community property but it’s deferred until death.

e. Should share be based on surviving spouse’s need or other factors? Is straightforward rule that avoids litigation better or should judges have discretion?

4. Rights upon divorce
a. Under c/l, property remains w/ whoever had title. Hubby had to support wife for her lifetime (alimony).

b. Today some states require property to be equally divided.

c. In many other states, spouses are entitled to a fractional share in an equitable division.

i. These states may start the idea of equal division and adjust it by taking into account other factors or may  make “equality” a presumptive rule.

ii. Court may consider a wide range of factors, including goodwill, duration of the marriage, earning capacity of one spouse, child-care needs, etc., in determining what is equitable. Sometimes fault is expressly included or ignored.

d. States vary on what property is divided. All property? All property acquired during marriage by whatever means? Only property acquired through wages during marriage? 

e. States also vary on what is considered “property.” Are degrees (i.e. putting a spouse through school) property?

i. Some courts say increased earning power from an advanced degree is not property, In re: Marriage of Graham, Colorado, 1978.

ii. Some courts give reimbursement alimony so that the other spouse may go to school.

iii. Other courts say increased earning power through an advanced degree or celebrity status is divisible property. Supporting spouse is awarded a share in the value of her investment in human capital. Elkus v. Elkus, N.Y. 1991 (opera singer case).

f. Alimony may be awarded but it’s usually only “rehabilitative.” It lasts for only a few years to give the person time to become self-sufficient.

E. Community property – marriage as an equal partnership
1. Came from continental Europe, rather than England. Thus, eight states (including California) with Spanish and French influences follow this system. Wisconsin, the only state to adopt the Uniform Marital Property Act (1983), has a similar system but calls it “marital property,” rather than “community property.”

2. Is it community property or separate property?
a. Community property is earnings acquired during marriage and everything bought with those earnings, regardless of who has title. Each spouse owns half. (It generally offers rewards to the non-working spouse commensurate w/ the duration of the marriage.)

b. Separate property is either solely owned, such as property acquired before marriage or by gift, devise or inheritance or co-owned, such as joint tenancies and tenancies in common.

i. Income from separate property stays separate in CA but not in all the states.

ii. If community labor is mixed w/ separate property, such as a business, CA decides whether the labor or the character of the capital investment led to the greater profit. 

c. Commingled property is presumed to be community property if it’s impossible to sort out the sources. If it is possible to sort out the sources, states take four approaches:

i. Gift to the community (In re: Marriage of Lucas, CA Supreme Court, 1980, holding it’s a gift unless it’s explicitly stated that the separate property is to stay separate.)

ii. Loan to the community

iii. Community property & separate property interests. For example, the spouse would own a fractional share as a tenant in common w/ the community for the rest.

iv. Loan by the community.

d. Buying house as joint tenants: Was joint tenancy effectively created? Were funds community property and if so, were they properly transmuted into separate property?

e. By mutual agreement community property can be transmuted into separate property (or into community property). Must be written in CA but some states allow oral agreements. CA also requires a recorded, express declaration.

3. Management of community property

a. Used to be only husband could manage it, but now both can manage all of it, acting alone. 

b. It must be conveyed as a whole. Either spouse can unilaterally do so with personal property. Usually there is a statute requiring the consent of both spouses for conveying real property unless it’s a short-term lease.

c. Creditors of either spouse can reach all the community property in most cases.

d. States vary on how they handle gifts of community property by one spouse. In some, spouse may make reasonable gifts; in others, nondonor spouse can set aside the gift.

4. Rights upon death
a. Surviving spouse already owns half of the community property. Decedent can devise her half of the community property as well as her separate property.

b. If decedent dies intestate, in some community property states, including CA, the surviving spouse takes all the community property. 

c. Courts shuffle assets so home goes to surviving spouse (if decedent didn’t specify whom interest in house should go to) but sometimes there’s not enough community property.

5. Rights upon divorce
a. Each spouse gets their own separate property and their half of the community property in CA, but some states equitably divide it  and may even divide the separate property.

b. In California, spouse that made any gifts to the community property is reimbursed if he explicitly stated it was to remain separate property. Treated like no-interest loans.

c. In California, property acquired in joint form (such as tenancies in common or joint tenancies) will be presumed to be community property unless it is clearly stated that it is separate property. But it still can be treated as community property at the court’s discretion if either spouse requests it. 

d. Enhanced earning potential – In CA, community is to be reimbursed w/ interest for community contributions that substantially enhance one spouse’s earning potential. (Thus, working spouse would get half of it back.)

i. Includes payments made for training and tuition but not the loss of income while in school. If loan hasn’t been repaid, student must repay all of it. 

ii. But courts have discretion. If the other spouse was also put through school, this could off-set the contribution. Or if the degree was obtained 10 years ago, the community has already benefited so there may be no reimbursement or less reimbursement. 

iii. Also the couple can expressly agree to some other arrangement.

e. Items are combined and divided up based on value. For example, one spouse gets the house; the other, the boat and car. 

6. Quasi-community property solves problem of inequities if couple (esp. a retired couple) moves from a c/l state to California. 

a. It is personal property wherever located and real property located in California that would have been community property if the spouse who acquired it had been living in CA at the time it was acquired. Treated like community property upon death.

b. Upon divorce it is treated like community property if it is personal property or real property wherever located.

c. Not all the community property states have it.

7. Like the modified c/l methods, spouse might not get right amount upon death or divorce b/c there may not be that much community property to divide up.

a. Should fault be a consideration?

b. How bright-line should the rules be?  

VI. Landlord-Tenant Law

A. What is a lease?
1. The broader and more exclusive the right of possession, the more likely it is a lease.
a. Courts consider parties’ intention, number of restrictions on use, exclusivity of possession, degree of control retained by the grantor, duration.

b. But, despite what the parties call it, it may be a license (hotel guests) or an easement (billboards).

c. Important b/c only leases give rise to the landlord-tenant relationship.

2. A lease is part conveyance and part contract.

a. Creates property rights b/c lease transfers a possessory interest in land.

b. Creates contract rights b/c of promises made in the lease.

c. Modern trend: Courts rely on contract principles more often when property/contract natures conflict. Example: C/l says covenants are independent so that if a L breaches one, T can sue for damages but could not w/hold rent. But courts increasingly are finding that covenants are mutually dependent, a contract idea.

3. Under Statute of Frauds, leases of more than a year must be in writing.

B. Types of leaseholds (nonfreehold possessory estates; owner, not renter, has seisin)
1. Term of years 

a. Lasts for some fixed period with beginning and ending dates. 

i. No limit on the number of years at c/l but some state statutes now limit duration. In CA, agricultural land, 51 years; urban land, 99 years. Can be less than a year.

ii. No notice of termination necessary to bring an estate to the end.

iii. Death of landlord or tenant has no effect on it.

b. If right of termination at any time is given to one of the parties, this creates a determinable term of years.

c. If tenant takes possession under an invalid lease, a tenancy at will is created but then if the tenant pays rent on a periodic basis, a periodic tenancy arises by operation of law.

2. Periodic tenancy
a. Lasts for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination.
i. Under c/l, six months’ notice plus any time to bring it to the end of the period is required for year-to-year. For month-to-month, 30 days’ notice plus any time necessary to bring it to the end of a period.

ii. Many statutes have shortened six-month notice to one month and allowed month-to-month to be terminated after 30 days’ notice, regardless of when period ends.

iii. Death of landlord or tenant has no effect on it.

b. If rent is reserved or paid periodically, a periodic tenancy arises in most jurisdictions by implication. (Ex: annual rent of $2,400 payable $200 per month – most would interpret as a y-to-y periodic tenancy but few would say m-to-m pt.)

c. If right of termination at any time is given to one of the parties, this creates a determinable periodic tenancy.

3. Tenancy at will – rare

a. Tenancy of no stated duration that endures until landlord or tenant terminates it or one of the parties dies or the property is sold.
i. C/l didn’t require giving any notice to terminate.

ii. Statutes usually require 30 days or time equal to the interval between rent payments.

b. Cannot be assigned and terminates if either landlord or tenant attempts to assign it.


c. Rights of termination

i. If right of termination is only expressly given to one, some states follow the c/l rule that such a right impliedly given to other. Thus, a tenancy at will was created.

ii. Other states say right of termination is not automatically implied on behalf of both. Thus, a life estate determinable is created. Garner v. Gerrish, N.Y., 1984.

d. Courts often find tenancy at will created when landlord gives tenancy in exchange for caretaking rather than rent and for no specified duration.

4. Holdover tenancies or tenancies at sufferance 

a. Tenant is wrongfully in possession b/c he didn’t leave when the tenancy was terminated.
b. Landlord has two options and can’t change his mind once he decides which to take. Crechale & Polles Inc. v. Smith, Miss., 1974. 

i. He can either treat holdover as a trespasser and evict him.
x. Under c/l and in a few states, landlord can use reasonable force to evict T himself.

xx. Many states today say L can use self-help if used in peaceable manner. Unclear meaning of peaceable; some courts so demanding self-help effectively banned.

xxx.  Other states (CA) say L must always go to court to evict T.

xv. Self-help rules are sometimes different for residential & commercial leases.

v. Some jurisdictions allow tenants to expressly waive self-help ban in the lease.

ii. Or hold him to a new term.
x. How length is calculated varies by jurisdiction, but it can’t be longer than a year. 

xx. Rent is usually same terms or conditions as original lease unless parties expressly or impliedly agree to other terms. If L says he is going to raise rent and T does not respond, most courts consider this implied consent. 

c. Statutes may soften penalties for tenants under c/l holdover doctrine.

i. CA says if L accepts rent from holdover, parties are presumed to have renewed for one month where the rent is payable monthly, regardless of whether the original lease was a term of years or a periodic tenancy. 

ii. Tenants who involuntarily hold over – who are forced to stay b/c of circumstances beyond their control – can’t be held to a new term as long as they leave ASAP.

iii. Leaving stuff, such as office equipment, behind not generally considered a holdover.

C. Subleases and assignments

1. Is it a sublease or an assignment? 

a. Sublease – only part of term is conveyed and thus T retains a reversion. T becomes landlord of his sublessee, T1.

b. Assignment – entire term is conveyed.
c. Some states consider whether parties intended to convey a sublease or an assignment, rather than strictly following c/l distinctions.

d. If T retains a right of re-entry, jurisdictions split on whether it’s a sublease b/c a right of re-entry is like a revisionary interest. Or whether it’s an assignment, the c/l rule, b/c T doesn’t have a reversion.

2. Landlord can sue or be sued by anyone who is in privity of estate and/or privity of contract w/ her.

a. Privity of estate –  Someone who is in privity of estate w/ the lessor is liable to the lessor for the breach of covenants in the lease that run w/ the land if the breach occurred while the person was in privity of estate w/ the lessor.
i. L and T are PE. Then T “assigns” his interest. L and assignee are in PE but L and T are not any more.

ii. If T “sublet” his interest instead, L and T remain in PE. L and sublessee aren’t in PE. (But L can indirectly exert pressure on sublesse to pay rent.  L can sue T to pay the rent and if T or sublessee doesn’t pay, L can evict the sublessee.)

iii. Ernst v. Conditt, Tenn. 1964, holding transfer of interest was an assignment so landlords can hold assignee liable for terms of original lease b/c they are in PE.

b. Privity of contract – contractual relationship between the two parties, landlord and tenant.

i. Landlord and tenant are in PC. Then tenant assigns or sublets his interest. T and T1 are in PC. T and L are in PC. But L and T1 are not in PC. 

ii. If T1 promises T to abide by the terms of the original lease, then a majority of jurisdictions would say that puts L and T1 in PC b/c L is the intended third-party beneficiary of the promises. L and T also are in PC b/c of their original contract.

c. T can get out of his obligations only if the landlord expressly agrees to release him from liability. By granting permission for the assgn’t or sublease, a landlord does not impliedly release the original tenant from liability.

3. Covenants about subleasing and assigning

a. Tenant is free to sublease or assign if there is no covenant.

b. Covenant expressly forbidding tenant to transfer her interest is usually upheld but strictly construed. If covenant says only “not to assign,” tenant may sublet and vice-versa.

c. Covenant may also provide that tenant cannot assign or sublet w/o landlord’s consent.

i. Under c/l and majority view, landlord may arbitrarily refuse to accept any new tenant. No duty to mitigate damages.

ii. Minority view: (CA) Landlord’s denial must be reasonable at least for commercial leases and at least if lease does not expressly allow L to deny “for any reason.” 

x. L can consider financial responsibility of the proposed new T and her suitability for the bldg. but not his own general economic advantage, such as the desire to enter into new lease for higher rent. Kendall v. Ernest Pestana, Cal. 1985.

xx. Statute made rule apply only to any agreements entered into after 9-23-83.

D. Tenant’s duties & landlord’s remedies
1. Duty not to commit waste, measured by permanence and degree of effect on property. No bright-line rules.

2. Implied duty to repair
a. Under c/l, had to perform minor repairs to keep bldgs “windtight and watertight” but not responsible for ordinary wear and tear.

b. Modern view is duty no longer makes sense b/c L is in best position to make repairs. 

c. In California, T must keep clean and sanitary and not deface or damage equipment or bldg., but L has duty to make all repairs except those T negligently caused.

3. Duty to pay rent and comply w/ other provisions in the lease

a. Under c/l, w/o a provision to contrary, T had to pay rent even if bldg. was destroyed, such as by fire. T had an “interest in the soil.” Most states changed by statute or exceptions.

b. Defaulting 
i. Under c/l, covenants were independent of each other.

x. L could not evict T but only bring an action to force T to pay rent. 

xx. Ls often put in forfeiture clauses that would automatically terminate the lease if say, rent wasn’t paid, or they retained rights of re-entry if covenants were breached.

ii. Modern rule (by statute or judicial decision) makes covenants mutually dependent.
x. Forfeiture clauses are no longer necessary. 

xx. In California, L has to give 3 days notice to give T a chance to fix the default and then L can bring an unlawful detainer action to retake possession.

xxx. L can hold T liable for rent until the lease is terminated, but can’t get rent or damages after that date. Treated differently than abandonment b/c abandonment implies anticipatory repudiation but w/ a default, T’s intent not to comply w/ obligations is less clear.

xv. In some jurisdictions (CA), statutes allow a remedy of damages for defaulting.

4. Abandonment – T vacates the leased property w/o justification and w/o any present intention of return and defaults in the payment of rent.

a. Under c/l, L had no duty to mitigate damages. Whitehorn v. Dickerson, Miss., 1967.

i. L could treat lease as terminated and resume possession. 

x. L explicitly or implicitly accepts tenant’s offer of surrender.

xx. T no longer liable for rent but L could sue him for damages (rent minus what the landlord could have gotten by reletting).

ii. Retake possession on the tenant’s account (only permitted in some jurisdictions).

x. Some require L must notify T that he is reletting on T’s account to make it clear that L has not impliedly accepted T’s offer of surrender.

xx. T is liable for the difference in rent and for any rent owed if T1 also leaves.

xxx. If L gets a higher rent from T1, courts split on whether difference should go to T or L.

iii. Do nothing and sue the abandoning tenant for rent.

iv. California’s compromise: L can do nothing and sue for rent as it becomes due only if the lease allowed T to sublet or assign subject to reasonable restrictions.

b. Modern majority rule is that L has a duty to mitigate. Sommer v. Kridel, N.J., 1977.

i. Some states apply it only to residential or only to commercial leases.

ii. Majority puts burden of proof on T as to whether mitigation efforts were reasonable; minority puts burden on L. L must treat unit as he would any of his vacant stock.

iii. A few cases indicate that if T comes forward w/ a suitable alternative person, the landlord has a duty to accept that person. 

iv. Some states don’t let L collect any rent subsequent to an abandonment; some let L recover difference between the agreed rent and the amount of loss that could have reasonably been avoided.

c. Reasons for c/l rule

i. Tenant shouldn’t be able to by his own wrongdoing impose a duty on landlord. But the place is going to waste and landlord is in a better position to mitigate.

ii. Tenant has purchased an interest in real estate and is stuck w/ it. On the other hand, if the lease is short, it is more like a contract; landlord owns more of the timeline.

iii. Landlord should not be forced into a personal relationship w/ new tenant

iv. Landlord should not be required to seek tenants continually, especially when he may have other vacancies.

v. Abandonment invites vandalism and so law shouldn’t encourage abandonment. But this could also work as an argument for why there should be a duty.

4. Security deposits – lots of statutory reform

a. Amount landlord can ask for may be limited, esp. w/ residential leases. In CA, can’t be more than 2 months’ rent if dwelling is unfurnished, including what L calls “last month’s rent.” If furnished, can’t be more than 3 months’ rent.

b. Nonrefundable deposits may be outlawed. In CA, three weeks after T vacates, L must return entire deposit or give T a written statement explaining why a portion was retained. L can retain reasonable amounts for defaults in payment of rent, to repair damages caused by T exclusive of ordinary wear and tear and/or to clean the premises.

c. L may have to pay interest on deposits.

d. If L acts in bad faith, T can recover damages, $600 penalty in CA small claims court.

e. Rent-control ordinances also may give tenants further protection.

E. Landlord’s duties and tenant’s remedies
1. Delivery of possession
a. English rule (majority rule in U.S.): In the absence of stipulations to the contrary, every lease has an implied covenant that the landlord will ensure the premises will be open to entry by the tenant at the beginning of the term. 

i. Tenant’s expectations: in bargaining for the lease expected use of property. Didn’t expect he needed to bargain for landlord to deliver actual possession.

ii. L in a better position to know if T is likely to move out and to pressure him to do so.

iii. Admin efficiency – landlord has more experience evicting and all pertinent facts at his disposal to establish person is there wrongfully.

b. American rule (minority rule in U.S.): Absent stipulations to the contrary, the landlord is bound to put the tenant only in legal possession, not actual possession. Tenant assumes the burden of enforcing a right of possession. Hannan v. Dusch, Virginia,1930.

i. Tenant has more incentive to evict the person there wrongfully.

ii. Other rule makes it hard for L to lease the place w/o leaving a gap between tenants.

iii. Tenant could negotiate for protection to get actual possession if she wants it.

c. Implied covenant of a legal right to possession is limited. 

i. T who takes possession and then discovers someone else has superior title (i.e. L  had leased to someone else) has no remedy until other person interferes w/ his use. 

ii. T who finds another has superior title before taking possession can terminate lease.

2. Duty w/ respect to condition of premises
a. C/l rule was caveat lessee. Premises didn’t have to be fit for T’s purpose or for any purpose; T could bargain for express covenant if he wanted one.

b. Conventional law (modifications, not overhaul) allows three exceptions to caveat lessee.

i. Furnished, short-term lease, immediate occupancy intended. Ingalls v. Hobbs, Mass, 1892, holding T whose furnished summer home was bug-infested can end lease.

x. Unclear if fewer than these three qualifications are necessary for exception.

xx. Some courts have held only furniture is covered for defects b/c “furnished” is reason for exception.

ii. Warn about known dangerous, latent conditions or defects that wouldn’t be found on an ordinary inspection of the premises. (Not required to fix.)

iii. L can’t fraudulently misrepresent the condition of the premises to T.

c. Major reform: Illegal contract defense (& see implied warranty of habitability below).

i. If L knowingly rents a dwelling that violates the housing code at the time it was rented and the housing code also forbids such rentals, the lease is illegal and unenforceable. Brown v. Southall Realty (D.C., 1986).

ii. T only has to pay reasonable rental value (could be same or less than amount specified in lease).

ii. Minor, technical violations of housing code are not sufficient to hold lease illegal.

iii. Has not caught on nationwide b/c warranty of habitability is more popular.

3. Duty not to interfere w/ T’s quiet enjoyment – obligation to pay rent is dependent on T’s having possession undisturbed by L (or someone claiming through the L).
a. C/l recognized implied covenant of quiet enjoyment for residential & commercial leases.

i. It could be breached only when T physically evicted.

ii. When it was breached, T could terminate the lease and stop paying rent. Rent & eviction covenants were mutually dependent.

iii. If T was physically evicted from part of the premises, he could w/hold all rent and continue to occupy part. 

b. Conventional law broadened rule to constructive eviction.
i. Constructive eviction occurs when L makes it impossible for T to live there, such as by making too much noise or cutting off services he agreed to provide in the lease.

ii. T had to give L notice and reasonable time to fix the problem.

iii. Doctrine did not impose any new duties to act on L. Thus, technically, it could only be used b/c of L’s affirmative actions or breaches of duties L agreed to in the lease, not b/c of omissions/failures to act. Nevertheless some courts have expanded it to cover omission, skipping over need to establish a duty before finding a breach.

iv. Thus, majority view: L is not responsible for one tenant’s annoying conduct toward another (whether or not conduct prohibited in the lease).

x. Some states disagree: Bruckner v. Helfaer, Wisc. 1929, T constructively evicted when L failed to get rid of neighboring T who had loud parties at all hours.

xx. Exception: Landlord held responsible for commercial lessees, bar, disturbing his residential tenants. 


c. Tenant’s remedies for actual or constructive eviction
i. T could move out within a reasonable period of time and terminate lease.

ii. Defense (even under c/l) for an action for rent. Reste Realty Corp. v. Cooper, N.J., 1969, commercial tenants w/ express covenant were constructively evicted when basement regularly flooded b/c of poorly constructed driveway.

iii. If T is actually evicted from part of premises, he could w/hold all rent and continue to occupy part (Restatement provides T can only reduce rent or sue). But if T is constructively evicted from part, most jurisdictions say he can’t w/hold rent.

iii. T can sue for damages, which may include reduction of the value of premises while tolerating problem, expenses of finding another place and value of the remainder of the lease if T was getting a good deal (paying below fair market value).

iv. Increasingly courts (CA) are permitting Ts who do not move out to collect damages for period they lived w/ adverse conditions. Esp. in places w/ tight housing markets.

d. Covenant can be waived expressly  or implicitly (waiting too long to move out).

4. Landlord’s tort liability
a. Under c/l, L was absolved from liability for personal injuries to T or T’s guests.

b. Conventional law: Ls are liable for injuries to Ts or their guests only when they negligently breach the limited duty that arises from an exception.

 i. Negligent repair exception – If L chooses to make repairs (but doesn’t have to), he is liable for any injuries b/c he has created a new risk.

ii. Common-area exception – L must use due care w/ respect to maintenance; he can be liable for a failure to act. Breach only occurs if someone is hurt.

iii. Latent defect exception – L has a duty to disclose known latent defects.

iv. Public-use exception – L knows at the time of leasing that the premises have a dangerous condition and he knows it’s being leased for the public to come there. Breach only occurs if L does not FIX problem and if a patron, not T, is hurt.

v. Express covenant to repair – L fails to repair and someone gets hurt. Liability only covered cost of repairs, not cost of injuries. But more and more courts are holding L liable for personal injuries of T and guests.

vi. Violations of housing code standards – Conditions that violate housing code standards may be evidence of negligence or can establish negligence per se.

c. Major reform: CA and some jurisdictions say L must exercise general duty of due care to T and T’s guests under almost all circumstances.
i. L must inspect premises before renting them. 

ii. L has no duty for defects arising after T takes possession. 

iii. Exceptions are factors to consider when determining whether there was a breach

iv. CA briefly imposed strict liability on residential Ls for injuries to Ts in Becker v. IRM Corp., 1985 (Bird court), but Peterson v. Superior Ct., Cal. 1995, overturned.

d. Exculpatory clauses in leases
i. States are split on whether they are allowed in residential leases and may allow them for some types of negligence but not others types (like conven’l law exceptions).

ii. CA statute invalidates them as contrary to public policy for residential leases. 

iii. Courts are generally more tolerant of such clauses in commercial leases.

F. Implied warranty of habitability – covenants to pay rent and provide habitable premises are mutually dependent, Greene v. Superior Court of  City & County of S.F., Cal. 1974.

1. Applies only to residential leases.

a. In some states (not CA), doesn’t apply to all types. Agricultural or long-term leases may be excluded. Also may not apply to single-family residences.

b. Hasn’t been adopted in all states.

2. It cannot be explicitly or implicitly waived in CA, but may be in some jurisdictions. 

3. Covers bare minimum living standards, issues of health and safety.

a. Examples: no locks on doors, lack of heat or water or hot water, raw sewage in basement, mold, vermin infestations, leaks, broken windows, faulty wiring.

b. Lack of substantial compliance w/ housing code may indicate a breach.

c Aesthetics/amenities not covered – peeling wallpaper, no blinds, minor cracks in walls.

4. When is warranty breached?

a. Many courts require landlord be given actual or constructive notice and a reasonable amount of time to repair before a breach occurs. More of a fault-based standard.

b. CA says reasonable time to repair unnecessary; breach occurs at least as soon as L gets notice. Knight v. Hallsthammar, 1981. 

i. But court may change the rule b/c a later court in dictum noted a breach doesn’t occur unless landlord is given notice and a  reasonable time to repair. Peterson, 1995.

c. Another option: Breach occurs as soon as defect occurs.

5. Remedies

a. Most often used as a defense in summary eviction proceedings.
i. If tenant proves a breach of warranty, damages are determined. T will owe agreed rent minus the damages. 

ii. If T doesn’t pay up, T will be evicted. CA gives T five days to pay before eviction. 

iii. L might also move for protective order to have owed rent paid into custody of court while issue is being litigated.

iv. Warranty also may motivate L to settle w/ T – could negotiate to drop claim for back rent in exchange for T vacating and not complaining about IWH breaches.

b. T can pay rent in full and sue to get actual damages and possibly punitive damages for the breach. Hilder v. St. Peter, Vt. 1984.

d. T can terminate the lease and/or sue for damages 

e. T can seek injunction to force L to make place habitable and to reduce rent in meantime.

i. In CA, court may grant injunctive relief but must order L to charge rent based on condition of the premises until place is habitable. 

ii. L can decide to take unit off the market instead.

f. In some jurisdictions, IWH violation may trigger a “repair and deduct” provision.

i. In CA, “repair and deduct” is separate from IWH.

ii. In CA, T can deduct one month’s rent not more than twice a year. Before using provision, T must give L notice and a reasonable time to repair.

g. Calculating damages
i. Measure (a): Difference in premises as warranted and value in defective condition. 

x. T pays = (agreed rent – frv inh) + frv uninh. Hilder.

xx. Preserves good deal for L or T.

xxx. If T was already paying frv uninh or below, he wouldn’t owe anything. 

ii. Measure (b): T pays fair rental value for premises in uninh.

x. California statute (1986) requires this method.

xx. Lacks financial incentive for L to get premises up to standard b/c if T is already paying frv uninh., she has to keep paying that. Almost like waiving warranty except T can pursue other legal action.

iii. Measure (c): Agreed rent is reduced by a percentage equal to percentage of lease value lost due to L’s breach

x. Trial courts in CA use this often, despite statute.

xx. Gives landlord financial incentive w/o having to assess fair rental value.

xxx. Court considers area affected, degree of discomfort, how serious it is, etc.

iv. Measure (d): Restatement approach

x. frv uninh  x  agreed = amount owed


frv inh         rent            by T

xx. Preserves benefit of bargain, but T would owe $ if already paying frv uninh.

v. Measure (e): Calculate damages like torts; L is committing a tort against T.

x. Rarely adopted by courts. Hilder adopts as well as measure (a).

xx. T is compensated for discomfort or agony, but could burden L too much. 

6. Retaliatory eviction
a. L faces a rebuttable presumption of retaliation if he seeks to terminate a tenancy, increase rent or decrease services w/in some given period (commonly anywhere from 90 to 180 days) after a good-faith complaint or other action by a tenant based on the condition of the premises. Edward v. Habib, D.C., 1968.

b. After the 90 to 180 days, T bears the burden of proof for proving retaliatory acts.

c. L can raise rents or evict after the retaliatory purpose has “dissipated” but it’s not clear when this occurs.

d. Also unclear if retaliation must be sole reason. What if it’s a reason or secondary reason?

7. Policy considerations

a. T is not bargaining for land anymore in a long-term lease but for an inhabitable place to live for short-term lease. T wants “contract for a package of goods and services.”

b. T & L have unequal bargaining power so T needs this protection and, perhaps ironically, is not given any choice as to whether he wants it or not.

c. Requires habitable property for all for safety and health reasons but it may drive out low-income tenants if it is widely enforced and rents increase.

d. Provides another way to enforce housing codes and closes gap in the covenant of quiet enjoyment which doesn’t usually impose duties for L’s failures to act.

G. Rent control
1. Units are usually exempt from controls the first time they are put on the rental market to establish the “base.” Then, reasonable periodic increases  are added to the base figure for the given rental unit to yield a fair or reasonable rate of return. 

a. In Berkeley, Ls get annual general adjustment.

b. Berkeley Ls can petition Rent Board for a higher increase if they need more $ for repairs.

c. New construction after about ’88, units subsidized by gov’t and tenants w/ housing vouchers are exempt from controls, but not from just-cause protections, in Berkeley.

2. California banned commercial rent control in 1988 and vacancy control on residential units in 1995 (Costa-Hawkins bill, fully took effect 1-1-99).

a. Costa Hawkins exempted single-family residences and condos from rent control, if rented after 1-1-99.

b. Allowed Ls to set a new base rent w/ every change of T for other residential units.

c. May lead to fraudulent evictions and disputes over succession rights.

3. Just-cause eviction protections – Berkeley spells out 13 reasons eviction is permitted, including owner move-ins (but must move in for a specified period of time) and Ts violating covenants in the lease. Ts can stay on at the end of their lease unless L has a just cause for not renewing their lease.

4. Public policy arguments

a. Ls are wrongly blamed and burdened w/ social problems, lack of housing and desire for more cultural diversity. Society is to blame for lacking commitment to fix. On the other hand, incomplete solutions are better than nothing. 

b. Most American economists agree controls are counterproductive b/c they reduce the quantity and quality of available housing. But foreign economists are more split. Additionally, control proponents argue studies are inconclusive and not thorough.

c. Short-term benefits aid affluent w/ reduced rents and short-term costs fall on very poor households w/ reduced access to vacant units. On the other hand, housing vouchers and other forms of gov’t assistance don’t provide enough $. Additionally, controls make it possible for Ts to stay put w/ roughly the same proportion of their $ going toward rent.

d. Ls don’t have $ to fix and maintain property. But control proponents say real reason Ls don’t make repairs is that there is so much housing competition they don’t have to.

VII. Private Land-Use Controls: Servitudes

A. Easements – grant of a right involving land use
1. Types and terms
a. Either affirmative or negative
i. Affirmative – most common, gives holder right to enter or use owner’s land, such as driving across or utility easements.

ii. Negative – holder given right to prevent or stop neighbor from doing something on the neighbor’s land. 

x. Only four are permitted: Blocking windows, easement of light; interfering w/ air flowing to land in a defined channel, easement of air (these two may include easement of view); removing the support of bldg., usually by excavating or removing a support wall; interfering w/ the flow of water in an artificial stream.

xx. Rare b/c covenants are usually used, rather than a negative easement

xxx. Always appurtenant.

xv. CANNOT ARISE BY PRESCRIPTION. Fontainbleu Hotel, Fla., 1959. Might arise by implication but so far all courts have rejected b/c it wasn’t a necessity.

v. Conservation easements – Legislatures incorrectly used “easement” language; they are really covenants running w/ the land.

b. Either in gross or appurtenant 

i. In gross – benefits only an individual, such as a right to go on a path

ii. Appurtenant – attaches to a parcel of land, such as allowing back lot road access. (Willard easement appurtenant b/c it only benefited church in particular location.)

iii. For ambiguous documents, law favors an easement appurtenant. 

c. Dominant tenement (or estate) benefits from easement; servient tenement (or estate) burdened by easement. No dominant tenement exists w/ in gross easements.
d. Can have a duration comparable to any of the present possessory estates.

e. Differs from a license, permission to go on the land, such as the mailman, revocable at any time and a profit, right to take something off the land, such as timber or minerals.

2. Creation
a. Expressly by written instrument.  B/c they are interests in land, Statute of Frauds generally requires writing when created or transferred. 

i. Majority: When grantor deeds property to one person, grantor can’t in same document reserve an easement in a third-party (O must first grant easement to B and then transfer property to A, subject to B’s pre-existing easement).

ii. Minority (CA) rejects rule b/c no modern justification. May apply retroactively depending on facts of case. Willard v. First Church of Christ Scientist, 1972.

b. By prescription – most courts developed by analogy to adverse possession.
i. Some of same elements required – open & notorious, adverse, and continuous for requisite period. (Color of title and paying taxes do not apply, but tacking does.)

x. Use doesn’t have to be exclusive of O’s use, but it may have to be a use not open to the public. (Public in that case could acquire a public prescriptive easement.)

xx. Cases usually focus on whether use was permissive. It cannot be.

ii. A minority uses “fiction of the lost grant”—if a use goes on for 20 years, it was presumed that a grant of an easement had been made and the grant had been lost.

x. Presumption of grant cannot be rebutted by showing no grant was ever made.

xx. But it could be rebutted by showing a lack of acquiescence (passive assent or submission) during the 20 years.

iii. Obtaining an easement by prescription is easier in jurisdictions following AP rules.

x. O writes letter, telling A you can’t cross my land. A ignores him.

xx. In a lost-grant jurisdiction, O wins b/c he has shown nonacquiescence.

xxx. In an AP jurisdiction, O probably loses b/c he has failed to interrupt A’s use.

iv. Damages generally don’t have to be paid to servient tenement owner.

v. CA passed “safe harbor” statute specifying how to post signs to grant permission and if these guidelines are followed, no one can get a prescriptive easement.

c. By implication on the basis of a prior existing use, four required elements:


i. There is an existing use (a quasi-easement b/c owner owns all the land)


ii. Then, the land is severed.

iii. The use was known or should have been known when buyer purchased it 

x. Bona fide buyer for value may have actual or constructive notice. 

xx. Constructive notice – apparent upon reasonably prudent investigation “inquiry” or recorded. (In these cases easement wasn’t written, so it couldn’t be recorded. If it had been written, it wouldn’t need to be created by implication.)


iv. And the use is reasonably necessary for use of benefited parcel.
x. Courts less strict on this requirement than w/ easements by necessity.

v. Such an easement for sewer drainage created in Van Sandt v. Royster, Kan., 1938. Buyer could possibly have sued previous owner over failure to disclose the easement if the previous owner had known of it – statutory reform.

vi. Easements by implied grant (in favor of grantee) can arise this way but in some easements by implied reservation (in favor of grantor) cannot or may be disfavored.

vii. Justification for rule is that it effectuates the probable intent of the parties.

d. By implication on the basis of necessity, three required elements

i. There was unity of ownership of the alleged dominant and servient estates.
ii. The roadway is a necessity, not a mere convenience.
x. Most courts require strict necessity. A few have not granted road easements where tract had access by navigable water.

xx. But some have granted easements b/c alternative was costly, hard or inadequate. 

iii. And the necessity existed at the time of the severance of the two estates.
iv. All cases in which ( won have been landlocked parcels, although courts might recognize other types of necessities besides roads.

v. Othen v. Rosier, Texas, 1950, easement by necessity was not created b/c ( didn’t prove his road was a necessity at the time the estate was severed. Easement was not created by prescription either b/c π had permission.

vi. All states except maybe one or two allow easements by implied reservation to arise by necessity; all let easements by implied grant arise.

vii. Justifications for rule is either that it effectuates the intent of the parties or supports public policy that no land should be made inaccessible.

x. In CA and some, if parties didn’t intend such an easement, it doesn’t arise. 

xx. In others, parties’ intent is nonrebuttable presumption if three elements are met.

viii. Such an easement is always determinable, endures only “so long as necessary.” If owner of landlocked parcel gets another way out, the easement ends.

ix. Some states, esp. in West, have statutes permitting owner of landlocked parcel to condemn an easement by necessity across a neighboring parcel. Must pay damages but it doesn’t matter how the landlocking occurred.

x. Gov’t cannot acquire easements by necessity b/c it has tool of eminent domain. Leo Sheep Co. v. U.S., 1979.

e. By estoppel – really it’s a license that becomes irrevocable by estoppel.

i. Permitted in majority, but not all, jurisdictions

ii. Generally occurs when owner of servient tenement stands by and watches owner of dominant tenement making improvements through use of the license. Holbrook v. Taylor, Ken. 1976, licensee builds house and then denied use of access road.

iii. Always determinable, only lasts “so long as nature calls for it.”

x. If the house burns down, license might become revocable again.

xx. Better to buy an easement in fsa.

3. Transferability
a. Easements appurtenant – whether affirmative or negative – pass w/ ownership or possession of the dominant and servient tenements.

i. No caselaw; authorities split on whether possession must be rightful or can be adverse possession. If AP is allowed, that would mean only the rightful owner can eject from all the land; the servient tenement owner cannot eject AP from easement.

ii. Recording acts protect some new owners of servient tenement.

x. Majority has notice statutes: At the time of the purchase, the bona fide buyer for value did not know about easement and could not have known through actual or constructive notice. Does not protect AP, heirs, gift recipients or if paid nominal amount. Buyer only protected against easements that could have been recorded and weren’t (not protected against easements by implication or by prescription).

xx. Minority (and CA) have race-notice statutes: Add’l requirement – Buyer must record her interest in the land before the holder of the easement records hers.


b. Easements in gross – can only be affirmative

i.  Burden transfers to owners of servient tenement, unless protected by recording acts.

ii. Old rule: Benefits could not be transferred. Modern trend: Look at parties’ intent.

x. Commercial easements tend to be viewed as transferable and personal ones are not, although either of these can be rebutted by evidence of the parties’ intent.

xx. Recreational easements, such as for hunting, are often not considered assignable, perhaps in spite of the parties’ intent b/c they burden the land so much.

4. Scope of easements – courts look at parties’ intent. Cox v. Glenbrook Co, Nevada, 1962.

a. Subdivision of dominant estate: Servient tenement cannot be burdened greater than reasonably foreseeable at the time easement was granted but burden can increase to accommodate anticipated development of the dominant estate. No bright-line rule on number of lots at which burden becomes too great.

b. Changing easement’s location: Both parties must consent unless grant said otherwise.

c. Widening: If width is specified in the grant or it can be inferred that the parties intended easement to remain the same width, it cannot be widened w/o servient owner’s consent.

d. Improving: Dominant owner can improve, repair or maintain easement to better promote purposes for which it was created as long as servient estate is not unduly burdened.

e. Extending use to benefit estate other than the dominant one: Not permitted b/c easements are appurtenant to a specific parcel. Penn. Bowling case, in which a bldg. was built over two adjoining lots but the easement was only appurtenant to one.

f. Division of easement in gross – more people come to own it than when it was created 

i. “One-stock” rule often applies – all owners must agree on use and act together. Rule seeks to prevent overuse. Miller v. Lutheran Conference & Camp Assoc., Pa., 1938.

ii. When circumstances suggest that use by many holders w/o agreement would be consistent with original parties’ intentions, “one stock” doesn’t apply.

g. Scope of implicit easements

i. Implied on basis of prior existing use – use at time of creation and what was reasonably foreseeable

ii. Implied on basis of necessity – determined by scope of necessity, unclear how far this could extend

iii. Easements by prescription – scope generally limited to actual uses made during the time it was acquired, may be extended slightly if use is consistent w/ what servient owner might reasonably expect to lose by failing to interrupt the adverse use.

5. Termination
a. Unity of title – If same person acquires both dominant and servient tenement or obtains the land burdened by his easement in gross, the easement is extinguished and doesn’t revive again if the lots are later split up.

i. Easements may revive on the basis of prior existing use or necessity.

ii. Unity of title is “incomplete” in case of leasing one lot so easement is not extinguished permanently.

b. Easement ends b/c it was not granted in fsa.

c. Easement may be terminated by prescription but courts are very demanding so this doesn’t often work.

d. Easement may be extinguished by estoppel. If the holder makes a representation that he isn’t going to use it anymore, the owner relies on it and spends money, and then the holder takes back what he said before.

e. Easement is abandoned. Nonuse is not enough. Holder must intend to abandon and there must be evidence of his intent – statement or act.

f. Holder of easement may sign a written release giving up his easement and conveying the property interest to the owner of the servient tenement. The interests merge.

B. Covenants that run w/ the land – legally binding promises, usually negative
1. Types and purposes

a. Real covenants – sole remedy is damages; covenants running w/ the land at law attach to estates in land.

b. Equitable servitudes – only remedies are injunctions or other equitable relief such as enforcement of a lien; covenants running w/ the land in equity attach to land.

c. ( can sue to enforce promise as both a real covenant and an equitable servitude or as either one, depending on what relief ( wants. 

i. Almost always wants injunction.

ii. Covenants to pay $ (such as annual assessment to homeowners association to maintain common areas): At law, judgment can be collected against any of (’s assets; in equity, an equitable lien is put on property, making property the security interest for payment of debt. (’s other assets aren’t available.

d. In some circumstances they may look a lot like easements. Court will look at original parties’ language parties to try to determine which they intended to create.

e. Purposes

i. May be designed to create and preserve an aesthetically pleasing and well-maintained community. But has exclusionary effect of maintaining upper-middle class/wealthy communities, especially when fees are imposed to maintain common areas.

ii. May be used to protect affordable housing: Developer promises city to provide a certain number of such units. Or to prevent development by restricting land to agricultural use.

iii. Efficiently allocate land use to prevent conflicting uses and avoids high transaction costs of neighbors renegotiating contracts every time land changes hands.

2. Creation
a. Expressly by written instrument.
i. Covenantor must promise covenantee on behalf of his “heirs, successors, and assigns.” 

ii. Can be limited in duration; may be affirmative or negative.

iii. Original parties to contract would sue under contract law if promise is broken. Later landowners must sue under property law on the basis of whether the burden and/or benefit of the covenant runs with the land.

b. Real covenants can NEVER be created by either method of implication, by prescription or by estoppel. Equitable servitudes can NEVER arise by prescription or by estoppel.
c. Majority allows only reciprocal negative equitable servitudes to arise by implication on the basis of a common scheme.
i. Developer intended to restrict land but forgot to put restrictions in a few of the deeds OR forgot to make the promise reciprocal (burdening the land he retains).

ii. Court holds such a servitude arose by implication b/c buyers took w/ inquiry notice and subdivision had common scheme (though only 53 of 91 lots were explicitly restricted to single-family residential use). Sanborn v. McLean,  Mich.,1925.

iii. California: Equitable servitude must be created by written instrument identifying the burdened lots but this may be done w/ a recorded subdivision map. 

iv. Minority: Jurisdictions that don’t allow such servitudes by implication encounter a problem w/ who can sue the promisor. 

x. Burden must be expressly written but benefit runs under 3rd-party beneficiary doctrine: Where there is a common scheme, the intended 3rd-party beneficiaries can sue in equity to enforce the promise. Snow v. Van Dam, Mass. 1945.

xx. Forgetting to make a promise reciprocal leads to same result in all jurisdictions but result is different if developer forgot altogether to put promise in a deed.

v. Most jurisdictions won’t extend third-party beneficiary doctrine outside of a common scheme, but N.Y. did. Zamiarski v. Kozial, 1963 in which neighbor restricted his land when he sold it for the benefit of a third-party, his neighbor. 

x. Why not? B/c equitable servitudes are like easements and we have stupid easement rule that they cannot be created by reservation in a third person.

xx. To avoid the issue, B should use two pieces of paper: Promise Z. Sell the land to L subject to the restriction and promptly record the deed.

3. Transferability – will burden and/or benefit run w/ the land?

            Real
covenants
Equitable
servitudes
Easements


Burden


Benefit
Burden
Benefit
Both

Intent?


Required
Required
Required
Required
Might matter.



Must burden touch and concern land?


Yes
No
Yes
No
Always does
by definition.

Must benefit touch and concern land?


Split
Yes
Split
Yes
Generally no. But split for certain cases.

Horizontal privity?


Required
Split
Not required
Not required
Not required

Vertical privity?


Required
Sort of
Not required
Not required
Not required

Notice?
Required for buyers under race-notice or notice statutes
Not required
Required
for buyers
Not required
Required for buyers under statutes for burden to run

a. Steps to solve problems
i. Who made promise to whom? Who has benefit and who has burden?

ii. Who is suing whom? Does the benefit or burden need to run or both? (If neither needs to run, the original parties would sue under contract law.)

iii. Is ( suing for damages (real) or injunction (equitable) or both?

iv. Use chart.
b. Intent – parties must specifically intend benefit to run if that is what is at issue or burden to run if that is the issue. Spencer’s case, 1583, first declaring intent, touch & concern and privity requirements needed.

c. Touch and concern – means covenant must have something to do w/ the land in order to run. Addresses what people would reasonably expect to run w/ the land. Allows court to fix the boundaries of servitudes in line w/ public policy to some extent.

i. Examples: restricting physical use of the property, such as to single-family residential, requiring premises to be kept in good repair, requiring paying a gardener or rent or a homeowners association for maintenance.

ii. Many courts won’t allow burden of covenant to run if benefit is in gross. Causes problems w/ affordable housing: Burden of developer’s promise to the city may not run w/ the land at law or in equity. Other courts don’t follow rule. 

iii. Often criticized as too vague. Gives incentives to turn to more objectionable devices such as defeasible estates, options to repurchase or long-term leases b/c parties don’t know if covenant will sustain “touch and concern” challenge.

iv. But prevents inefficiency (burdening land more than benefit to other land) and constraints on autonomy that have nothing to do w/ the land. Example: B promising A to do all of ironing for person on A’s property.

d. Horizontal privity – relationship between original promisor and original promisee

i. England defines as only those in landlord-tenant relationship.

ii. Few states define as mutual privity – promisor and promisee must have mutual and simultaneous interests in the same land. Relationship must be ongoing up until time covenant is enforced. Examples: Life tenant and holder of future interest, easement holder and owner of servient estate.

iii. Rest of the states (majority) define as mutual privity or as successive privity – covenant made in context of grantor-grantee relationship. Neighbors can’t form real covenants w/ burdens that will run, unless they endure expense of using a strawman.

iv. Some states (CA) have abolished horizontal privity by statute or judicial decision.

v. States split over whether it’s required for benefit to run at law. Some say getting benefit of promise one didn’t make is different than being stuck w/ the burden; others say should treat the same out of fairness. 2nd Restatement says not required. 

e. Vertical privity – relationship between promisor and successors, or between promisee and successors

i. For the burden to run at law, successors in title to land must get estate of the same duration, not quantum, as promisor. (Physical geography doesn’t matter; fsd or fsscs would not meet this test.)

x. Adverse possessors are not successors b/c they get new title by operation of law.

xx. Prior owner is released from liability if he deeds away all that she owns. But no caselaw on whether she is released from liability if adverse possessor takes land.

xxx. Holder of future interest can be liable for damages but present possessor can’t.

xv. To avoid liability, might want to create a defeasible estate instead or create indemnification rights or specify the present possessor is subject to covenants.

ii. For the benefit to run at law, person must be a successor to any land interest; estate may be of a lesser duration. Only adverse possessors would never meet this test.

iii. Court also may consider whether parties intended benefit or burden to run to a lessee or a life tenant. Old Dominion case, Vir., 1975, holding that they did so intend.

f. Neither privity requirement is needed for equitable servitudes. 

i. Tulk v. Moxhay, 1848, Eng.,  holding horizontal privity not required for an injunction b/c unfair to let those who knew of restriction and bought land at a discount make a windfall by getting out from under it.

ii. B/c there is no vertical privity, adverse possessors and present possessors can sue for injunctions. Holders of future interests also can sue for injunctions if violation threatens to diminish the value of their interest.

iii. Thus, the privity requirements make it more difficult to get damages rather than an injunction; unusual b/c in most situations it’s easier to get damages. No policy reason. Law developed differently b/c of separate courts of law and equity.

g. Covenants in leases
i. Remember assigning or subleasing does not release T from liability for covenants b/c L and T remain in PC. If an owner in fsa sells, she is released from covenants.

ii. Consistent w/ chart, burden of covenant runs at law if interest is assigned but not if subleased. Burden runs in equity whether it’s assigned or subleased.

iii. Tenant is considered a purchaser b/c of rent payments but inquiry notice requirement is almost always met.

iv. Despite what the chart says, the benefit of the covenant does not run at law or in equity to sublessees. The benefit does run at law or in equity to assignees.

h. Reforming covenant law – 3rd Restatement’s views

i. Eliminates privity requirements but distinguishes between affirmative and negative covenants. 

x. Negative covenants run to all successors in interest. Affirmative covenants run only to those w/ estates of same duration, including adverse possessors. 

xx. Burden runs to life tenant but her liability is limited to value of life estate.

xxx. Lessees must perform only covenants more reasonably performed by them than the landlord.

ii. Replaces touch and concern requirements w/ a public-policy approach: Does the servitude violate public policy? May consider covenant’s reasonableness, the legitimacy and importance of purposes it serves, fairness of arrangement, degree of interference w/ personal autonomy, freedom from discrimination.

x. At least one court (N.J.) also accepted reasonableness standard rather than touch and concern requirement in anti-competition clause case. 

xx. Under Restatement, covenants may initially be valid but become invalid if they become inefficient over time and after, if necessary, the investor gets a reasonable rate of return. (Touch & concern may require striking the covenant from the beginning.)

iii. Benefits in gross are permitted and burden will run if benefit is in gross.

x. Termination rule for covenants in gross: If it becomes impossible or impractical to locate beneficiaries court may modify or terminate the servitude w/ consent of those beneficiaries who can be located subj. to suitable provisions for protections of interests of those who can’t be located.

xx. Many states have statutes authorizing conservation “easements” in gross.

4. Scope of covenants – most litigation over meaning of “single-family dwelling”
a. Courts look at what parties’ intended by reading language of covenant. 

i. May mean only architecture or actual use of premises.

ii. Consider definition of “family” at time covenant was created.

b. Court also may consider whether covenant should not be enforced for public policy reasons. State’s public policy of wanting to integrate disabled adults into residential neighborhoods overrides private contract. Crane Neck Assoc. v. N.Y.C./Long Island Services Group, N.Y.,1984.

5. Termination
a. Covenant isn’t enforced in certain contexts (Crane Neck) or can’t be enforced at all b/c it violates the law (racial discrimination covenants).

b. Duration could be limited by the creating instrument.

c. Unlike easements, their duration may be limited by statute, say by 20 or 30 years. Some states allow holders to re-register to preserve benefit of covenant.

d. Merger – one person comes to own both benefit and burden. 

e. Written release giving up interest in covenant.

f. Abandoned, must show an intent to do so (does not occur very often).

g. Not exactly terminated but statute of limitations may run on suing for particular breach.

h. By estoppel (but only in equity).

i. Changed conditions – enforcing covenant would be inequitable. Used sparingly, usually loses. Western Land Co. v. Truskolaski, Nevada, 1972. Applies to lawsuits brought in equity; courts split on whether it applies at law.

VIII. Takings Clause

A. Fifth Amendment: “Nor shall private property be taken for public use without just compensation.” 

1. Taking means deprivation of property that requires payment of just compensation.

2. Applicable to state governments as well under due process clause of 14th Amendment.

B. What’s public use?

1. Courts usually define it broadly, making it difficult to prove use is not for public. Government’s power of eminent domain is effectively only limited by political objective of not angering citizens.

2. Land taken does not have to be used by general public.

3. Test: Legislature could “reasonably have believed” taking would benefit the public. Hawaii Housing Authority v. Midkiff, U.S., 1984.

C. When has a taking occurred? (When is just compensation required?)

1. Formal forced transfer of title to all of property (or to an easement or servitude).

2. Through physical action or regulation.

a. Physical invasions, such as flooding, are more likely to be considered takings.

b. Gov’t took an “easement through the air” b/c low-flying gov’t planes frightened chickens and kept residents awake. U.S. v. Causby, 1946. 

c. May come down to definition of property, which is chaotically defined in caselaw. Sometimes means parcel as a whole, sometimes a small piece of it or sometimes an economic right.

3. Peterson’s principle: When the government forces a private party to give up something of economic value, was the government punishing the party for wrongdoing or preventing wrongful behavior? If yes to either question, no taking has occurred.

a. Mugler v. Kansas, 1887 – No taking occurred against brewery owner b/c Kansas was guarding against “evils of liquor” in passing prohibition law.

b. Keystone v. Bituminous Coal Ass’n v. DeBenedictis, 1987 – No taking b/c type of prohibited mining was a nuisance.

c. Nollan v. Calif. Coastal Commission, 1987 – Taking b/c court doesn’t believe gov’t was trying to mitigate harm to public b/c landowners’ new house would block ocean view.

d. Calero-Toledo v. Pearson Yacht Leasing Co., 1974 – No taking b/c lessor of yacht may not have done all he could reasonably do to prevent illegal use of his property.

e. But Bennis v. Michigan, 1996, doesn’t fit w/ theory. No taking when gov’t seized car hubby had sex w/ a prostitute in even though wife was innocent co-owner.


Archaic notion that “guilty object must give itself up.”

f. Lucas v. S.C. Coastal Council, 1992 – Taking was found on remand b/c conduct was not nuisance-like: Neighbors had been permitted to build on beachfront property.

D. How is just compensation measured? 

1. Usually by fair market value of property as of day taking occurs.

2. If government pays late, it must pay interest.
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Solving RAP problems





1. Identify the interests. Are they vested or retained by the grantor? If so, RAP doesn’t apply. 





2. For those not vested, is each interest valid under RAP? If this interest ever becomes vested, will this necessarily occur w/in (the measuring life’s) lifetime or w/in 21 years after (the measuring life’s) death?





3. If one or more of interests is invalid, apply the remedy.














Tips on Measuring Lives





1. “Lives in being at the time of creation of the interest” means people alive, or conceived and later born alive at the time of the conveyance or w/ a will, when the testator dies.





2. Measuring lives don’t have to be people mentioned in the conveyance or will, but they must be causally related to vesting i.e. by ascertaining a beneficiary or satisfying a condition precedent. (T devises to my grandchildren who reach age 21; T’s kids = measuring lives). Can’t be a corporation.





3. Can use different or same lives for each interest.





4. Can use “a reasonable number” of people as a group as the measuring lives. Essentially, you are using the survivor of the group. 





Agreed rent: $200/mo.


Frv inh.: $250/mo.


Frv uninh.: $100/mo.


(a) T pays $50


(b) T pays $100


(d) T pays $80





Agreed rent: $100/mo.


(a) T pays $0


(b) T pays $100


(d) T pays $40
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