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  Jerrod Patterson

Property

I. Property Outline

SOME RANDOM IMPORTANT STUFF

Right of Representation:  If child of decedent dies before the parent, and this child leaves children, such child’s share goes to his or her children by right of representation

“to A and his heirs,” B’s an heir, but she has no rights/interests

w/fee tail that has been abolished:  [p. 66 of outline]

1. a few give life estate

2. Fee simple

a. fee simple absolute

b. fee simple, but any remainder to become possessory on failure of issue is given effect if, and only if, A leaves no descendants at his death.  A basically fee simple subject to an executive limitation;  B has executory interest

DEAD PEOPLE’S INTERSTS ARE STILL VESTED – STILL PASS ON TO HEIRS, ETC. EVEN IF ALREADY DIE

T, a widow, devises Blackacre “to my only son, A, for life, then to A’s chilren and their heirs.”  At time of coveyance A has two children, B and C.  Two years later D is born to A.  Then C dies, leaving a child, E, and his wife, F;  C’s will devises all his property to his wife, F.  Then A dies.  Who owns blackacre?

· Answer:  BFD.  C’s interest is vested, and so goes to C’s heirs

1. Note:  before any kids are born;  it’s a contingent remainder.  After birth, kids are vested subject to open;  rest of kids have a contingent remainder 

What is transferaable?

· Reversions

What is NOT transferable?

· right of re-entry isn’t transferable

· contingent remainder isn’t transferable intervivos as long as it is contingent on survival ( so fundamental to person

Possession

1) Doctrine of First Possession  The finder of lost property holds it, at least for a certain time, in trust for the benefit of the TO.

a) RULE:  finder does not by finding acquire ownership, but is entitled to possess it as against anyone but TO.

2) Law of Finders:  a possessor who loses found property may recover it from third person who subsequently finds/takes it.

3) Find On Land Not In Personal Possession

a) Empoyees can’t keep found object;  neither can people on premises for a limited purpose.  Objects found under the soil belong to landowner.  

b) Object found on Private Land:  Generally, awarded to the owner of the home.  Rationale: Owner admits people onto his property for specific and limited purposes and this down not include finding things and keeping them.  

i) Sharman:  pool cleaners found rings in pool, even though landowners were not aware of the rings, they were entitled to them.

ii) Exception: “Constructive possession is determinative”

iii) Hannah v. Peel:  soldier found brooch in a summer home that D technically owned but never occupied.  Brooch awarded to soldier who found it.  

iv) Object Found in Store or Public Space:  finder is the keeper.

v) Bridges v. Hawkesworth:  Guy finds (lost parcel) bag of cash inside a store-who gets the $$, shopkeeper or finder?  RULE:  finding in a public place, even a shop, doesn’t diminish claim.  Key-shopkeeper didn’t know that they were there nor in any sense exercised control over them, obvious that the bag was lost.  Also-public shop.

I) Adverse Possession  

A. - Acquires title of original owner – can’t gain fee simple from life estate!


A.  Actual Entry giving Exclusive Possession

· Standard to re-assert ownership?  Should simply eject A.P.er via court order

· Fence normally works;  marking territory not enough


B.  Open and Notorious



-  use must be appropriate to use in area

· reasonably inform an attentive landowner that they’re there


C.  Adverse (w/out permission of owner)
· Objective standard:  Based on Actions

· Subjective standard:

· Good Faith

· Bad Faith

· Intent to Own


D.  Continuous for the Statutory Period

· can tack if in privity of estate (by giving permission to tack)

· if in summer-home area, being there for the summer is reasonable


[E.  maybe property taxes]


F.  Other Issues

1) Color of Title – “constructively” in possession 

a) even if written title ends up to be invalid, A.P.er gets possession of all estate – most  courts respect this -  but must be same person’s estate
i) Qualifications:  O on one third, A on other third, under Color of title.  O still gets middle chunk

ii) Power:  A1 under Color of title, not yet adv.possing, A2 comes – A1 is prior possessor, w/(invalid) deed --- however, exclusive possession means vis-à-vis O.

iii) Rule:  area claimed under constructive adverse possession must be in reasonable proportion to area actually occupied
b) Continguity of Lots:
i) if lots are contiguous, and A adversely possesses 1, then under some law he gets all 
2) Estate gained
a) Doctrine of Relation Back:  Once A has filled statute of limitations, then treat like she was the owner since the original owner was the owner

3)  Disabilities

a) Infancy, insanity, imprisonment

i) either 21 years, or 10 years after disability is removed, whichever is later

(1) it’s disability that exists at the time of entry that matters! i.e. heir c child born after entry irrelevant [p. 152]

(a) A a child, then crazy, only operating disability is minor status

(b) If property given to crazy B, only matters if disab of current owner existed at time of entry
4) Discovery Rule
a) Statute of limitations doesn’t run until you know cause of action

II) Freehold Estates

A) Quantum:  can’t give more than you have – in order: 

1) fee simple absolute

2) fee tail

3) Life estate

4) Leasehold – TERM OF YEARS

B) Fee Simple “to A and his heirs”

-  owner absolute ownership for a potential indefinite period (fee);  no limits on inheritability (simple);  Cannot be divested, nor will it end upon the happening of an event (absolute)

1.  Order:  Normally spouse, children, parents…shares differ by state

2.  If a child dies before the decedent, leaving children then the issue represent the child and takes the child’s portion

e.  Share of collateral relatives:

i.  includes all blood kin except ancestors and descendants (brothers, sisters, nephews, nieces, uncles, cousins)

ii.  if not spouse, issue or parent then they take

3.  Cannot be divested, nor will it end upon the happening of an event (absolute)

C) Defeasible Fees

1. Fee simple determinable – “so long as”, “until”, “while”

a. automatically end upon some specified event – remainder reverts to grantor, who owns a possibility of reverter
b. Modern law – fully alienable (not at common law)

c. grantee – (3rd party) retains future interest called executory interest   “to A so  long as X occurs, and if not, then to B.” – A has fee simple determinable subject to executory interest, B has executory interest

d. Cali Law – NO LONGER EXISTS – INSTEAD USE fee simple subject to condition subsequent (FSSCS)

2. Fee Simple Subject to Condition Subsequent (FSSCS) – “but if”, “upon”, “provided however”….”then [grantor] has the right to re-enter and re-take the premises”

a. Created by giving grantee an unconditional fee simple, then subsequently providing that grantor can divest if condition happens;  does not end automaticaly but may be cut short at grantor’s choice when stated condition happens.

b. Grantor has right of re-entry  

i. Cali law – enacted statutes expressly limiting period during which possibility of reverter or right of entry can exist – 30 yrs

c. Transferability – YES – until grantor is entitled to and does exercise right of entry

3. Fee Simple Subject to Executory Limitation  

a. automatically divests in favor of 3rd party

b. Can only follow a vested interest

c. This can take two forms:

i. FEE SIMPLE SUBJECT TO CONDITION SUBSEQUENT model – “to A and his heirs, but if….., then to B.”
D) Future Interests (courts usually default to the least restrictive)

i. In Transferor

a. Reversion:  [Life or Tail – no simple]  – interest remaining in grantor [or his heirs] who transfers a vested estate of a lesser quantum [fee simple – fee tail – lifeestate – leasehold] than that of the vested estate that he was
i. All reversions are vested
1. Alienable – can give away/transfer intervivos
2. Devisable – as you die, can leave it to someone in will
3. Descendible – inheritable 
b. Possibility of Reverter [Fee Simple Determinable
i. This happens ONLY when O gives same quanta to A
ii. Use language like “so long as, while, during, untill”
c. Right of re-entry [fee simple subject to a condition subsequent]  
ii. In transferee

(death is good – death is not a condition)

a. Remainder – expires naturally [death included] – CANNOT FOLLOW A FEE SIMPLE!  REACHABLE BY CREDITORS!!

i. Can’t follow fee simple b/c Remain. naturally takes possession after termination of preceding estate – but FEE SIMPLES NEVER END! [theoretically]

ii. Vested Remainder – holder of remainder is certain to acquire possessory estate at some time in future permenantly – “To A for life, then to A’s kids.”  A has one kid, B.  B has vested remain. subject to open. 
iii. Contingent Remainder “To A for life, then to A’s children.”  A has no kids

1. If A has kids B and C, they have vested remainder, rest of unborn have contingent remainder

2. Either of two conditions don’t apply – taker is ascertained, or it is subject to a condition precedent

a. BUT, “to A for life, then to B if B survives A, if not to C”

· B has cont.rem.  in f.s.a., b /c still has to outlive A, and A could give up life estate early

· C has alternative cont.rem. in f.s.a 

b. Executory interest – kills off (divests) other interest

i. IF RIGHT OF TRANSFEREE FOLLOWS A FEE SIMPLE, THEN IT MUST BE AN EXECUTORY INTEREST!!!

ii. in five years, to X and his heirs (  creates an executory interest [springing]

iii. “To A if and when A marries,” is an executory interest

iii. EXAMPLE  ( But, these interests can combine!!

a. e.g:  T devises Blackacre to “my only son, A, for life, then to A’s children and their heirs.”  At time of conveyance, A has two children B and C.  Two years later D is born to A.  Then C dies, leaving a child, E, and his wife, F;  C’s will devises all his property to his wife, F.  Then A dies.  Who owns Blackacre?

i. B anc C have vested remainder in fee simple subject to an executive limitation.

1. subject to open

2. subject to partial divestment

ii. after B and C are born, another child D is born to A.  Now BCD own vested remainder in fee simple subject to an executive limitation 

iii. C dies, leaving child E and wife F – all property goes to F in will.  F is C’s successor, ownes interest in property.

iv. Now, A dies:  BDF have present possessory interest in fee simple subject to an executive limitation ONLY FOR NINE MONTHS AFTER A’S DEATH  – subject by divestment that are conceived but not yet born.  past nine months, then all own fee simple absolute.

iv. Rule of Convenience:  generally applied w/class gift:  when any one member of class is ready to take present possessory estate, after that time the class closes, no one else admitted except those already born or conceived.  Once BFD are ready to take present possessory estate, then class closes.
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E) Restraints on Alienation

1) Estate Restrained

a) Fee Simples:  NO direct restraint on fee simples are invalid normally

b) Concurrent Estates – YES  restrictions limiting power of joint tenant or tenants in common to  seek partition are usually upheld.  Such provisions appear in the deeds or by-laws of most condominiums and cooperatives.

c) Lesser Estates – YES -   Restraints on alienation of nonfreehold estates are commonly upheld.  The non-assignment clause in a lease is a common example.

2) Type of Restraint

a) Disabling – withhold power of alienation (e.g. “shall not transfer” or “any transfer is void”)
b) Forfeiture – considered type of fee simple determinable:  if A tries to transfer property, then it goes to B and his heirs

i) on its surface, courts say this is “repugnant” to character of fee simple, but people get around it:  (  key is to restrain its “use”
ii) This approach leads to uncertainty/litigation  - not clear what rule should be

iii) Partial restraint can be acceptable

(1) Restatement:  partial restraint on fee simple is valid if:  reasonable in purpose, effect and duration
(2) Many states now put time limit:  “to A if alcohol isn’t served, then to B.”  only good for 30 yrs

c) Promissory – Grantee’s promise (covenant) not to alienate

F) Restrictions on Contingent Remainders  -- p. 107 if necessary

1.  Shelley’s case --  [LEGAL AND EQUITY]  If:

a. one instrument

b. creates a life estate in land in A, and

c. purports to create a vested remainder or executory interest in persons described as A’s heirs, and

d. the life estate and remainder are both legal or both equitable,

i. then…the remainder becomes a remainder in fee simple in A.

2. Doctrine of Worthier Title:  [LEGAL AND EQUITY]  under common law:  w/inter vivos transfer of land by grantor or person, with a limitation over to the grantor’s own heirs, either by way of remainder or executory interest, no future interest  in the heirs is created but a reversion is retained by the grantor.

a. i.e. O conveys Blackacre “to A for life, then to O’s heirs.”  The remainder to O’s heirs is void;  O has a reversion.

b. O can convey a reversion, whereas O’s heirs, not being ascertained, cannot convey the future interest.

i. doctrine has been eliminated

ii. can get out of it by showing grantor’s intent

3. Destructibility of Contingent Remainder:  [LEGAL ONLY]  contingent remainder is destroyed if remainder doesn’t vest at or before natural/artificial termination of preceding freehold estate.

a. Term of years avoids this!

b. Example:  To A for life, remainder to heirs of B

i. A – life,

ii. B still alive, don’t know who heirs would be.  Taker is unascertained.

iii. Therefore, remainder is contingent in fee simple absolute.  They may never take at all, might be no heirs.  O has reversion in fee simple absolute.  w/conveyance.  Contingent remainder is still contingent – freeholding estate is terminated. 

iv. Heirs haven’t vested yet, so contingent remainder is destroyed – what’s left?  O has reversion in fee simple absolute, now has present possessory estate, in fee simple absolute.

v.  Doctrine in Cali and elsewhere has been eliminated

G) Rule Against Perpetuities
i) No interest is good unless it necessarily must vest, if at all, not later than 21 years after some life in being [measuring life] at the time the interest was created.

ii) Explanation
(1) Def. of life-in-being:  Any person alive at creatoin of interest is a life-in-being, but person must be causally related to investing.

(2) Any interest kept by O is exempt from the rule

(a) Ex.:  To A for life, then to first child of A to reach age of 30.

(i) This violates Rule – strike out offending lang., BUT:

(ii) Doctrine of Infectious Invalidity:  if so far removed from creator’s intent, then this is invalid

iii) Problems
(1) “Unborn Widow”:  “To A for life, then to A’s widow, if any, for life, then to A’s issue then living [at time of widow’s death]:

(a) Problem is that, at time of this creation, A could marry someone who isnt’ born yet – so  can’t use A’s widow as measuring life – last interest is invalid – A could die and 22 years later widow dies – A’s issue’s interest invalid

(b) Cali law reformed this, saying that spouse at beginning of conveyance should be measuring life

(2) Class Gifts:  Normally considered unvested if class isn’t closed;  if any member of class has interest that invests too remotely, whole class interest divests

(a) e.g. to A for life, remainder to A’s kids who reach 30:  A has child, B, who’s 32.

(i) B has vested remainder in fee simple subject to an executive limitation

(ii) Other kids have fee simple subject to an executive limitation

1. Kids who aren’t born may/may not vest – so class gift is invalid

(b) eg to all members currently in Mod 9 who pass Cal Bar:  Class is validating life – each member willl nec’ly vest/not vest w/in lifetime – this is valid.  Just can’t have too many people

(3) Dozen Healthy Babies:  use measuring life that is causally related to vested, but don’t have to take interest in proprety

iv) Reforms

(1) “cy pres” -- Stick with structure, but change remedy.  Modify it to make it valid;  come as close as possible to what grantor intended, i.e. set age limit past which it is extremely unlikely children can be had
(2) wait-and-see doctrine:  wait to see if it does invest w/in 21+ measuring life 
(3) Uniform Statutory Rule Against Perpetuities:  
(a) adopted wait-and-see doctrine
(b) Set flat 90-year period time limit for it to become vested 
(c) USRAP doesn’t apply to commercial transactions in Cali – this “dramatically” limited scope of Rule ag. Perp. in Cali
IV. Interests Held in Common/Marital Interests 

A. Tenancy in Common

a. Means simply more than one current present possessory interest;  shares need not be equal 

b. 1/3 divided estate.  But not split up into thirds – all have interest in whole property

c. It’s alienable/divisible/discendible – you can give it to whoever

B. Joint Tenancy

( Estate defaults to others upon death

1. “Blackacre to A, B, C” – means that when A dies, then B and C have it automatically – have ½ interest

i. Avoids use of will

ii. usually in fee simple absolute, but not always

2. Severance:

i. Coveyance of interest by joint tenant:  can convey, but this severs joint  tenancy 

ii. Mortgage:  

1. in Lien theory states (a majority of states), a security interest, rather than legal title, is conveyed and a mortgage does not sever a joint tenancy

2. in title theory states (minority), mortgage usually conveys legal title and thus severs tenancy

iii. Leases
1. No Severance – Cali rule – lease ends early if A dies before lease – does NOT protect leasee

2. Temporary Severance

a. Conditional [conditional on A and B surviving lease]

i. A leases to C: severs, but if four unities can be restored before A or B dies, then that’s all that’s needed to resurrect the joint  tenancy

1. After lease A and B have joint  tenancy 

2. If A dies before lease, then joint  tenancy is permanently severed.  A’s interest passes to A’s successors, who have to honor lease

3. When lease is over, then A’s heirs and B have tenancy in common.

b. Partial:  [If A dies, B gets whole thing]

i. A leases to C – severs tenancy for life of lease.  

1. If A dies before lease ends, B waits until end of lease before taking over all from C

2. When lease ends, joint  tenancy is “revived”

3. if A and B are alive when lease ends, have joint  tenancy 

iv. Permanent Severance

1. A and B hold as joint tenants property in fee simple absolute, and A conveys estates of lesser duration (to D – like life, or renting), that permanently severs joint  tenancy

2. A holds reversion, B holds fee simple absolute – both hold different interests;  so four unities don’t exist

3. Therefore:  A and B are tenants in common;  A would have power to devise to D.

4. Other example:  AB have joint  tenancy – A leases to C – A and B hold tenancy in common – who has present rights to possession?

a. C and B – tenancy in common 

i. Can’t convey more than you have – all A had was right to share land w/B

b. If A dies before lease ends, A’s heirs have reversion

5. California:  no severance upon renting.  If A dies before end of lease, then lease ends early

3. Units for joint  tenancy:

i. Unity of time:  interest must be acquired at the same time

ii. Unity of title:  must be acquired by the same instrument

iii. Unity of interest:  each side has same interest/duration:  one can’t have life and other a fee simple

iv. Unity of Possession:  each own ½, 1/3 or whatever.

1. But this is being stricken down by courts lately 

2. Instead of conveying to third party and re-conveyed to two people, now can convey joint  tenancy to someone else to share, w/out loophole

3. joint  tenancy b/twn A and B. A conveys ½ interest to X, now X and B have interest in common;  no right of survivorship.  B has just ½ interest

4. Severance w/out notice?  Duty to inform?

C. Tenancy by Entirety

a. Normally through marriage (except maybe in Hawaii)

b. Cannot sever - One cannot defeat other’s right to survivorship [unlike joint  tenancy]

c. Married Women’s Property Act

i. Majority – give H and W same rights; neither can sell/convey unilaterally, creditor cannot reach interest of either, does not destroy survivorship right

ii. Minority – Gives H same rghts as W – either could sell/convey interest but there’s indestructible right of survivorship

D. Relations Among concurrent owners:  [if one  co-tenant rents to 3rd party]

a. One owner can live on whole property w/out being liable for rent – other co-tenant welcome to join

b. Problem only from if possessor tries to oust other tenants

i. if he ousts her, he pays damages – fair rental value, or suit to partition

ii. She could get injunction to move it

c. Cotenant can obtain partition in sale, if partition in kind [physically divide it] is not possible.

d. If one co-tenant leases to 3rd party when both A and B live there, what are rights of others?

i. If co-tenant is ousted by 3rd party, could get relief –

ii. Statute of Anne:  cotenant leases for her share, other cotenant has right to his faire share of rent.  Rent based on actual receipts not fair rental value – leasee wants this situation

iii. Payment of Repairs ( Rights of cotenants depend on when they’re asserted!
1. Cannot get contibution from other co-tenant w/out an agreement;

a. If cotenant B doesn’t live there, then can subtract fair rental value collected by live-in tenant from main/repair costs [but don’t get refund]

2. BUT, do get it in partition or accounting action [accouting=suing H]

iv. Improvements

1. No right to contribution, but upon partition that part improved goes to improver if it doesn’t diminish interest of other co-tenant

2. Relevance is in increased value of property, not actual cost
v. Taxes – both pay, unless one in exclusive possession.  In that case, pay taxes only up to fair rental value of property  

Treatment of Co-tenants by One Another – they are pretty much the same regardless of type of tenancy.

1) Possession by one Co-Tenant

a) Can limit it to one party by agreement;  does not sever unities, joint tenancy still applies

b) Rental value – cannot collect (except in a few states), unless party is ousted.

2) Must share rental value with other party if 3rd party rents

3) Actions by co-tenant to protect property

a) Taxes – A and B stilll live together – each must pay fair share

b) Taxes – only A lives there;  A has obligation to pay taxes/interest up to amount of reasonable rental value of property.  A can compel contribution only if taxes and other carrying charges exceed the reasonable rental value.

c) Repairs – this is DISTINCT from taxes – no right of contribution.  Tenant doing repairs must wait for a partition or a partition

i) if accounting for rents received from a third person or for reasonable rental value, she can set off amount spent on repairs.

d) No duty to improve.  Improver should get value added by improvements.  If improvements add no value, improver is not reimbursed.  In partition action, try to give improver the improvements.

E. Marital Property
a. Three different trends in states:

i. Divide all property of spouses, regardless of time or manner of acquisition

ii. Divide all property acquired during marriage

iii. Divide all property acquired during married from earnings

b. Professoinal  degrees 

i. Not divisible property [most harsh]

ii. Reimbursed for  investment in spouse

iii. Equitable division – human capital [most generous]

c. still common law tenancy by entirety

1. W and H have possession – both have right to sell, therefore reachable by creditors – but sale does not destroy right of survivorship

2. If HW owe by the entirety, and H sells interest to X, H dies, W is sole  owner

ii. Neither side reachable by creditors – both joined in conveyance

iii. Either side can sell right of survivorship, but that’s all

d. Dower:  dower applies to things that the H buys at all, not things upon his death!  and it’s only for W’s LIFE!!  If H dies before W, gave right to possession for 1/3 of acreage for W’s lifetime

e. Curtsey:  give H to life estate in all freehold of W’s – only w/ child

i. this has been mostly abolished, or modified to make gender-neutral

f. Elected Forced Share:  Even if spouse left nothing to other spouse, “forced to share” all property (real and personal) person has FROM ANY SOURCE (e.g. before they get married) – all common law states except GA have this – 1/3 to ½ property

i. “Elected” b/c spouse can turn it down, depending on other interests

ii. Doesn’t include life ins proceeds  

F. Community Property
a. A community, therefore fifty-fifty upon death – spouse can convey other half of interest

i. Community property: defined as anything acquired during marriage, except for gift, devise, descent, etc.

ii. no dower, no curtesy, no elected forced share

b. Creditors, etc. can reach all property 

c. Normally, property acquires status of state where it was purchased, except for - 

d. Also have quasi-community property in Cali:

i. Personal property, wherever located

ii. Real property in Cali that would’ve been community property if in Cali at time property was acquired

1. e.g. buy boat in NY – that’s quasi-community

iii. This has been struck down [??] by courts as extrajurisdictional 

e. Upon death – can grant ½ interest of married person, if desired

G. Divorce 

a. Non-community property jurisdictions
i. now, Equitable Distribution Statutes:  [not necc. equal]

1. without regard to marital misconduct

2. Courts divided, but consider contribution as homemaker, parent, length of marriage, prospects for employment, etc.

b. Community Property Jurisdictions
i. What could be separate?

1. property acquired before marriage

2. Spouses can decide to change character of property [into tenancy in common, or joint  tenancy], thru written instrument cleary stated, so that community property become separate property [or separate property becomes community property]

3. Family Code § 2650:  even if property is separtely-owned, if either requests it, crt can put it in general pot [form of partition]

4. NOT EQUAL IN ALL STATES – JUST EQUITABLE!

5. SOME STATES, CAN DIVIDE SEPARATE PROPERTY TOO!

ii. Gift to “Community”  [MBA problem]

1. Interest free loan, often – get whole money back

2. What if H buys store for $100,000, now worth $250,000? 

a. no precise mathematical rule…

iii. Control of property upon divorce:

1. has to be conveyed as a whole:

a. Generally, H and W acting along can manage community property – if it’s personal property

b. Cali – both must act together

iv. Debts:  creditors of either spouse can reach all community property

1. in Cali, some special exceptions to that rule

V.  Landlord/Tenant Law  -- this area’s looking increasingly toward contract law

1) Leases

a) Definition – document granting exclusive possession – broader, more exclusive privileges


i) licences – revocable at will – these are distinct from leases

ii) Statute of Frauds – more than a year must be in writing

iii) Max lease in Cali is 99 yrs for regular, or 51 for agrictultural lease

b) Types of Leases

i) Term of years

(1) NOT for years;  only for a fixed period (e.g. march 1 to Dec. 31)

(2) Open question what fixed is – if mixed w/detrminable period

(3) No notice required – ends right when lease states

ii) Periodic Tenancy (month-to-month, or year-to-year) –either T or L cancels

(1) Rolls over at end unless cancelled

(2) have to give notice equal to unit of rent payment (usually monthly)

(3) Cali, can give 15-day notice;  can end on any day, not just end of month;  and can only give 30-days notice for year-to-year tenancy (Majority view)

(4) majority – even if pay month-to-month, interest can be year-to-year

(5) if under tenancy for no fixed period, rent is reserved or paid periodically, a periodic tenancy arises by implication

(6) death of landlord has no effect

iii) Tenancy at will – no fixed period, lasts so long as both T and L want [these are rare]

(1) when no rent, then tenancy at will 

(2) Terminates at death of either party or by sale of landlord 

(3) notice normally equal to fixed rent payment period (by statute)

(4) Some crts imply power of termination in other party

(5) Restatement:  lease that gives T right to terminate w/no other time limit is life tenancy determinable at will of tenant

iv) [Can also life estate determinable, as in Garner – appears often to be tenancy at will]

c) Implied Right of Possession/Delivery of Possession:

i) England – Majority view in the U.S. -  L must deliver empty residence;  duty to deliver actual possession, as well as legal right to possession at beginning of term

(1) Tenant’s remedies:

(a) If unaware of 3rd party at time of lease signing, can terminate prior to possession and recover damages

(b) After entry, tenant has no remedy if no interference;  otherwise if other party is there, then interferes w/quiet enjoyment 

d) Cutting Lease short – Ernst – look to intent of parties, not just the words used

i) These are restraints on alienation, so they are construed strictly

ii) Assignment – transfer all of lease – PE b/twn L and T1;  PC b/twn L and T;  and T & T1
(1) Right of reversion – still normally a sublease, altho substantial minority say assignment

(2) Transfer all of part of premises – it’s an assignment


(3) Privity of Estate is the L, and whatever T is currently in possession

(a) Means that T in possession is liable for covenants that run with the land

(4) Privity of Contract – is b/twn L and original T, (unless there’s a release and current T expressly assumes all obligations, etc. of original lease)

(a) also Privity of Contract b/twn T and T1

(5) liability for Covenants in Lease
(a) L can go after T1 (b/c of privity of estate) and original T (b/c of privity of contract)

(6) Privity in Estate trumps Privity in Contract – 
(a) “Transferring Interest” mostly means transferring ability to live there…”

(7) Funk and Kendall – commercial leases only;  landlord can decide not to permit assignment (codified by Cali legisl)

iii) Sublease – less than whole interest (even if by one day) PE b/twn L and T;  PC b/twn L and T;  and T & T1
(1) Ernst – look to intent of parties, not just the words used

(2) Privity of Estate does NOT exist b/twn T in possession and L;  it’s between L and original T

(3) Privity of Contract is b/twn L and T, and also T and T1

(4) Liability for Covenants in Lease
(a) T1 not liable on any covenants to L;  cannot enforce L’s covenants

(b) T liable for rent and all other covenants in lease;  can enforce L’s covenants

(5) T’s free to sublet;  even written into lease, crts view disfavorably

(a) Need L’s consent, and L can be unreasonable
(i) but normally, assumed most be reasonable

1. if unreasonable, then restraint on alienation – even if in contract, VOID

2. T rents to T1 for higher rent;  L prohibits it, wants to rent to T1 directly – not allowed

a. T and L can void out contract if both desire

(6) Includes right of re-entry (like a reversion)

2) T’s Responsibilities

a) Duty not to commit waste [not clear-cut doctrine] – mostly duty nowadays rests w/landlord 
i) Voluntary waste – act by T – not allowed

ii) Permissive Waste/involuntary waste – failure to act when there’s duty to act

(1) T normally duty to leave property “substantially” same way as moved in, except wear-and-tear

iii) Duty to repair

(1) T used to be expected to be more handy

(a) Now, mostly taken care of by letting L know of problem, who’s under duty to fix

b) Duty to Pay Rent:

i) L’s remedies

(1) sue to evict – but failure to pay doesn’t automatically permit L to evict 

(a) therefore, L’s put forfeiture provision in lease, creates “leasehold determinable w/right of reversion”

(b) Cali law:  L can recover possession if T has failed to pay rent, and L gave 3-days notice, and T hasn’t done anything active to resolve problem

(i) no duty by L to mitigate damages

(2) Acceleration clause  -- whole rent comes due

(3) Sue for damages – but this not available

c) Frustration of Purpose:  Tenent may terminate the lease in caseof extreme hardship if:

i) Frustrated use was contemplated by both the landlord and tenant

ii) frustration is total or near total;  and

iii) event was not forseen or forseeable by the parties

d) Destruction of buildilng – Cali law – can terminate the lease

e) T holdover – T wrongfully remains in possession after termination of tenancy

i) If involuntary (i.e. child is sick), not bound by this;  also not liable if leave some stuff behind

ii) L’s Options

(1) Consent to new tenancy

(a) Look to way rent was specified to see terms – max of one year [?]

(b) Most say periodic tenancy is created;  if term of years tenancy created before, then create year-to-year periodic tenancy at same rate, under same terms of previous lease

(c) Orechale – cash check means you’ve consented  [this is Cali law as well]

(2) Eviction

(3) Treat T as trespasser and sue for fair rental value and special damages

(4) [Self-help] – extremely disfavored – Cali law – allowed, but can’t even change locks

(a) some allow it, esp if waived in lease

f) Abandonment

i) Abandonment by T is “implied offer of surrender”

(1) Cali Law:  if ability to assign/sublease, then no duty to mitigate

(a) Otherwise, duty to mitigate – must be reasonable effort;  L must treat empty apt as part of its vacant stock

ii) 3 options when T abandons

a. Do nothing, sue T as rent comes due

b. Treat it as terminated, re-take property, but still sue for DAMAGES, as measured by:  [value of lease] – [FMV] = damages L suffered by quitting the lease

c. Try to re-rent the premises

(1) overwhelmingly crts say:  Duty to Mitigate
(a) based on property laws – transfer of interest in property 

(b) shouldn’t force L to look continually [but it’s only “reasonable efforts”]

(c) Restatement:  discourages vandalism
g) Upon move-in – Cali law – § 1941.1 – safety/health conditions must be met;  lessor under duty to disclose latent defects

h) Implied Warranty of Habitability v. Quiet Enjoyment:

i) In most jurisdiction have to move out to take advantage of QE (but not in Cali), but not IW

ii) IW handles failure to act situations which are not covered by QE

iii) T can stop paying rent all at once and use IW as a defense, but w/QE, tenant must continue to pay rent, then sue for damages

iv) IW cannot be waived but QE can be [either expressly or if T knew at time of signing of lease]

i) Warranty of Implied Habitability – Don’t have to move out [unlike quiet enjoyment, often]  

i) Cali:  duty of “reasonable care” set by Greeen
(1) “Bare living requirements,” set by civil/housing codes

(2) Timeline:  rent begins to drop AS SOON AS violation occurs – Knight
(a) but Peterson – “implied warranty of H. is a covenant, not a warranty” – but this was dictum, so Knight still controlling

(3) Relief for violation

(a) Sue for damages

(b) Break lease

(c) Injunctive relief – force L to clean it up – Cali law - “crt ‘may’ order L to clean it up”

(4) Measuring Damages;  [raises question] ( what is purpose of warranty law?

(a) Method A:  Hilda  - T pays:  (agreed rent – FRV inhabitable) + FRV unihabitable 
(i) followed in Green
(ii) If negative, T pays L nothing

(iii) Fair to T b/c preserves benefit of bargain – assumes bargained for inhabitable premises

(b) Method B:  T pays:  FRV ininhabitable straight-up  [adopted but not followed in Cali law]

(i) not sufficient incentive to keep up property 

(c) Method C:  Agreed rent reduced by percentage of lease value lost from breach – crts eyeball it

(i) higher incentive than first two – Cali law – likes this

(d) Restatement:  

(e) Method D:  [?]  Look at this as a tort (  implied warranty of habitability – this is real nature of damages – tort/contract hybrid – could get punitive dmgs from this

(5) Can also be defense in eviction proceeding [a.k.a. unlawful retainer action];  often technique for reducing amount owed when T can’t pay rent 

(a) but if you lose, you’re kicked out

(6) Rights Unwaivable – no concern about “waiting too long”

(a) even if T knows, still L liable 

(b) Rationale:  

(i) Uneequal bargaining power

(ii) L in better position to make repairs

(iii) Health/safety – sewage problem can impact whole community

(iv) Housing Codes – normally not enforced;  this gives incentive for private citizens to enforce them

(7) This is NOT for commercial buildings
(8) If have L w/duty to act and doesn’t follow thru, go for “quiet enjoyment”

(a) should use Housing codes as basis for duty to act 

ii) NO common law rule on this;

iii) Conventional law built in three exceptions:

(1) Furnished house

(2) Leasor under duty only to “disclose” known dangers to leasee

(3) L liable if fradulently misrepresents condition of premises

iv) Retalitory Eviction – if T’s brought up issue of implied warr. of habitabl.

(1) some assume it’s retalitory, if on heels of T’s claim (w/in 180 days)

j) Quiet enjoyment – have to actively sue;  can’t not pay rent
i) Actual eviction of any part of premises by landlord , means rent is reduced to nothing;  by third party, it’s reduced proportionately

ii) Now, constructive eviction [also actual eviction]
(1) If knew about it at the time, then unenforcable 

(2) connects rent and covenant;  makes them dependent on one another – T doesn’t have to go thru diff process of recovering damages

(3) Substantial interference is determined objectively – what reasonable person would regard as fundamentally incompatible w/use and enjoyment:

(a) Purpose for which premises were leased

(b) Forseeability of this type of interference

(c) Potential duration of interference

(d) Nature and degree of harm caused [including value of property remaining]

(4) L’s in building, makes too much noise

(5) L promises heat, then fails to fulfill – T’s position is unbearable, ergo constructively evicted – 

(a) Also covers duty to act – ommission by L leads to constructive eviction – this broadens
(b) Have to give notice to L to give her time to act

(6) This is evolving doctrine – [Cali law?]

(a) if T vacates w/in reasonable time, can sue for damages ( [measured by]:  Value of lease – current FMV of property = damages

(7) Cali law:   you can stay on property, and sue for damages [minority view]

(8) Can waive right if wait too long

iii) Landlord NOt liable for other tenants, except for two exceptions:

(1) No nuisance
(2) Keep common areas clean 

(3) ( growing trend to hold L’s responsible 

iv) Partial Eviction

(1) physically evicted from part of leased premises, then don’t have to pay rent at all [Cali law?]

(2) Restatement disagrees

(3) Partial constructive eviction – lower crt in NY – gives T right to stay on premises, but not pay rent

(a) Other times, still have to pay something – you’re there occupying premises

(b) all hinges on legistlative intent

k) Implied Covenant of Title:  landlord’s duty to deliver to T “legal right of possession”

i) Common law rule followed:  if T in possession, but other has superior title (but not there – not infringing), then no remedey

(1) only works when T discovers before entering that other has superior title

3) L’s Liability for Personal Injuries Cali law  is Peterson – duty to maintain in safe condition w/”reasonable care”  [but no more strict liability]

i) Cali law invalidates exculpatory clauses   -- but some jurisdictions allow this
ii) Tort liability – L’s basically absolved from liability – (Peterson is exception)

iii) Exceptions carved out ( such that it weakens doctrine

(1) L’s duty to make repairs, then crts say: L liable if injuries after repairs

(2) L covenant to repair, doesn’t repair (  L’s liable for injuries 

(3) “Common area” exception – L ( duty of reasonable care of common areas

(a) can’t use degraded common areas to reduce rent, etc.

(4) Duty to disclose known latent defects

(5) Public use exception – if L rents property, knows it’ll be for public purpose (i.e. bar), then patrons injured, L liable if conditions are dangerous on-site (drunk falling thru basement door doesn’t count)

(6) Violation of housing codes opens up issue  of negligence

4) Security Deposits

a) Cali Statute § 1950

i) 2 months rent if unfurnished

ii) 3 months rent if furnished

iii) w/in three weeks after T vacates, must reimburse in full or attach written statement, why/what money is taken away

5) Zoning

a) Omni – Supreme Court dramatically cut back on anti-trust challenges to local ordinances

6) Rent Control – Set by Rent Control Board

a) cannot evict at end of term and rent to new Y at mrkt rate w/out good cause

b) Cali law – Costa-Hawkins Rental Housing Act – mandates vacancy decontrol in rent control regions—banned all commercial rent control;  when T vacates, landlord has power to raise rent to whatever he wants (but just cause statute still in place)

c) Qualifying vacancy – need for someone else to be there, to interrupt other’s stay and therefore able to raise rent

d) Could be O’s kids, etc. – anyone

VI.  Servitudes  - public land-use regulations 

1) License – License is permission to go upon land belonging to the licensor which can be created orally and is revocable at will EXCEPT:

a) License coupled w/interest cannot be revoked (  If licensee has right to remove chattel belonging to licensee which is on licensor’s land, then this is like an easement

b) Estoppel – If licensee has constructed substantial improvements on either licensor’s land or licensee’s land, relying on license, then it’s unfair to revoke license

i) Holbrook – maybe should have license continue but A pay damages to O

ii) Restatement – irrevocability exists only for whatever time is required to enable the licensee to reap benefits of his expenditure

iii) Minority view – rejects estoppel b/c oral irrevocable license falls w/in the Statute of Frauds and therefore should be in writing.  It’s fairer to neighbhors who give licensee casual permission w/out thinking of pernament damages.

2) Easements “to be used” = easement [distinguished from license, which’re revocable at will – plumber comes into house]

a) Definition:  Easement is grant of interest in land so that the burden passes to subsequent owners of servient land and so owner of easement has rights against the original grantor and his successors

i) If you don’t record it, most likely will lose it
b) Affirmative – holder has right to do something on “serviant’s” land – most easem. are aff.

i) contrast w/:  affirmative act of servient owner, by agreeing to perform affirmative act on dominant’s land – this is covenant
c) Negative – burdened person enjoined from doing something [easement appurtenant]

i) Negative Easement of Light and Air:  enjoined from building too high, block sun/air

(1) normally covered by zoning laws – these are rare

(2) Limited b/c these can be treated as promise (i.e. covenant)

d) Easement in Gross – Benefits person personally and not as owner in land – similar to licenses

i) can assign an easement in gross if it’s commercial

e) Easement appurtenant – When easement benefits its owner in use of another tract of land it is appurtenant to that land – attached to benefited parcel of land – a.k.a. this is just a regular easement, as opposed to easement in grossi
i) negative easement is always appurtenant

f) Structure of Easeements

i) Impertinents – benefits a particular parcel of land/benefits person who owns particular parcel of land [?]

g) How created

i) Expressed Grant:  Written instrument needed for interest in land, by the Statute of Frauds, when interest in land is 1) created or 2) transferred – can be created by reservation
(1) Can be created to last for however long a regular fee simple would last 

(2) Often, if not recorded, then lose right to easement, and/or becomes a license
(a) bona fide purchaser = someone in good faith, (related to recording acts?)

ii) Implied on Prior Existing Use – Van Sandt
(1) An easement can be implied only over land granted or reserved when tract was divided and only in favor of dominant tenement.  Also:

(a) Use must exist at time of tract dividing

(b) Must be continuous, apparent (can be underground), and reasonably necessary (crts look to cost of alternative) to enjoyment of dominant part

(c) At time of division, use of one part of tract must exist from which it can be inferred that an easement permitting its contiuation was intented (quasi-easement)

(d) Van Sandt – P not a bona fide purchaser b/c P had inquiry notice (constructive notice) of easement

(e) Two ways for this to happen:

(i) Implied Grant – easement is implied in favor of grantee [dominant tenement]  easement for A when buys Blackacre from O

(ii) Implied reservation – O “reserves” right to pass over land when sold to A -- easement implied in favor of grantor 

1. Ex. --  O owns Blackacre, large lot w/house on back half of lot;  road goes thru front to road.  O sells back lot to A, but O keeps front lot. 

a. Crts find GRANT to A of easement over front lot

b. If O sold front lot to A, crts find RESERVATION of easement over front lot

iii) Implied on basis of necessity – implied if owner of tract ofland divides tract and by this division deprives one lot access to public road.

(a) Must be originally in common ownership
(i) e.g. must show that at one time someone owned whole plot of land (encompassing what is now several units);  then sold off several units, thereby landlocking back units

(ii) most crts require strict necessity, but some allow it to be based on practicalities, cost, time, danger, etc.

(iii) Cali law:  don’t have to prove prior landlocked issue, but do have to pay fair market value 

(iv) For necessity – exists only so long as necessary [distinguished from prior existing use]

(v) No existing use is required at time parcel is divided

(b) Some crts say we should distinguish b/twn:

(i) implied grant (benefit grantee’s property [person who’s benefitting/passing over land]

(ii) Implied Reservation (implied in favor of grantor)

1. some crts say we won’t allow this

iv) Created by Prescription  -- a.k.a adverse possession 

(1) Based on Fiction of Lost Grant:  [after 20 yrs, assume grant of easement has been made, but lost – Cali does not have this Fiction]  -  could rebutted by letter, for example

(2) Open and  Notorious – can be undergreound

(3) Advsere:  have to show O didn’t acquiesce to passing 

(a) Could give permission, but

1. They (the AP) is still there

2. Tort liability

3. Could give them irrevocable license

(b) Could post sign – “You’re here w/permission,” but person could say they refused permission!

(c) Erect fence

(d) Go to court on trespassing action

(e) Cali law:  Can’t acquire easement by perscription if post sign – “right to enter per Cali Civil Code § 1008”

(4) No Exclusive:  Doesn’t have to be exclusive

(i) e.g. public use – public can acquire right to use via path to beach

(5) Continuous – doesn’t nec.’ly have to be constant – (allows tacking)

(a) Specificity problem:  where is easement created?  “hog wallow problem”

(i) but, crts say don’t need specified place for regular easements

(6) No negative easements if:

(a) Negative easement by prescription – NO – no doctrine of Ancient Lights 

(i) Prah – maybe no sunlight is a nuisance

(b) Easement by necessity

(c) Public lands (beach access)

(7) Holbrook – exception to rule that you need written instrument

h) Third Parties – cannot be reserved in favor of third party (Majority View – Peterson doesn’t like;  Restatment agrees)
i) Grantor in deed to A can’t also grant easement to B

(1) Cali Supremes reject this in Willard, but still minority law – if easement is invalidated the grantee is unjustly enriched by getting more than she bargained for

i) Future Owners (  enforcability of easements

i) Passes with dominant tenement - B – dominant tenement;  A – serviant tenement;  B gives to C – C gets easement [even if C gets it thru adverse possession]

ii) Passses with serviant tenement – [A gives to D] – burden of easement passes w/property, unless that possessor of property is protected by Recording Acts 

(1) Recording Acts – generally only protect purchasers:

(a) Purchaser must have actual or constructive notice – otherwise easement erased

(b) Race Notice Statute [Cali law] – not only must purchase w/out notice of easement [to get off hook], but purchaser must record his documents first:

(i) e.g. if A records her easement before C records deed in FSA, then C’s screwed- C’s bound by easement [C wanted to buy from serviant tenement]

iii) Easement in Gross:  B benefits by walking across A’s land after B parks car [doesn’t benefit B as a landowner]

(1) A then transfers to D – burden passes

(a) this was disfavored by common law, but now crts say look to intent of parties (often find intent with commercial easement)

(2) One-stock rule – two or more people w/easement, must act as one person – parties must agree on usage

(a) supposed to prevent undue expansion of easement 

(i) if inconsistent w/intent, then crts don’t apply it 

j) Scope of Easements

i) Cox – Dominant tenement can improve easement, as long as not interfere w/serviant’s rights

(1) Try to look at intent of parties/try to see what’s reasonable – is serviant tenement being burdened by more than what is forseeable?  If so, then easement disallowed

ii) Subdividers can use -- Subdivision of dominant tenement -  upon subdivision of dominant tenement:  each subdivided lot has right to use easements appurtenant  to dominant estate.  But servient estate cannot be burdened more than was contemplated when easement was created

iii) Dominant owner can’t use it to  benefit non-dominant tenement

k) Easements in Gross: 
i) if non-exclusive (i.e. use is enjoyed both by the beneficiary and servient owner), an easement in gross cannot be apportioned
ii) if exclusive – (e.g. beneficary has exclusive enjoyment), easement can be apportioned or divided by its owner
l) Termination of Easements

i) merger/unity of title

ii) Doesn’t reappear.  B has ease from A;  B then buys A, sells to C.  Does C have ease?  NO
(1) but could come back from prior existing use, or necessity

iii) Lose necessity – Quill – lost necessity when he bought easement

iv) Extinguished by prescription [rare] – servient tenement could re-take land after 20 years, etc.

v) Estoppel – Holbrook – rely on dominant tenement giving up right to easement

vi) Sign release by dominant tenement 

vii) Dominant tenement ower signs written release

3) Covenants – an enforcable promise as a matter of contract law (  planned communities, etc.   

a) Real Covenant – is an interest  in land – only get money damages

i) “real covenants attach to an estate in land like a bird riding on a wagon”

ii) WHOLE HOUSE IS BURDENED, NOT JUST PEOPLE – “touches and concerns” the LAND!!!

iii) Restatement – negative covenants are like negative easements, and therefore no privity is required

b) Equitable servitudes:  

i) writing instrument required, unless reciprocal negative servitude implied from a scheme or general plan

ii) Sanborne – IMPLIED PROMISE BACK!!  Snow:  3rd-party beneficiary, not 3rd-party beneficiary 53 of 92 have expressed restrictions;  rest, L forgot to put them in 

(1) Crt (  Implied covenant – carry out scheme of residential area

(a) Original plan is repeatedly declared – on notice – should’ve gone back to former owners

(b) All houses alike (inclu. those w/out restrictions)

(2) created negative easement = negative equitable servitude
c) Implied Reciprocal Servitude – using general scheme

i) also can use general scheme to find who the benefit should run to

(1) in other cases, it’s clearer what scheme is – form of estoppel

(2) Enforcement – 

(a) 3rd-party beneficiary – accept broadly that if A makes promise to B, that’s intended to benefit C, then A makes promise to C.  Snow  Minority view (but in Cali) 

(b) Implied promise back – McLane – Majority view accepts this
ii)  Restatement – can stop applying servitude if changes in neighborhood, etc. make it “practically impossible” to continue to enforce covenant.

d) Horizontal Privity for Real covenants – 

i) Definition:  “mutual and simultaneous interest in same land”

ii) Restatement:  Privity is satisifed by either a mutual relationship or successive relationship

iii) Majority view:  Successive privity – grantor/grantee relationship and promise made at time of  impt thing was covenant was contained in conveyance of interest in land:

(1) Examples:

(a) Landlord/Tenant

(b) One has life, other has reversion

(c) One has easement over the other

(2) Horiz. Privity is satisfied w/successive privity – in grantee/grantor relationship

e) Vertical Privity for real covenants – must succeed to interest equal to grantor 

i) strict vertical privity – must’ve succeeded to entire state of covenantor – INTEREST MUST BE THE SAME – duration is the same 

ii) Adverse Possession doesn’t count, b/c not “succeeding” to interest (you’re taking it, essentially)  This is only situation in which later owner doesn’t qualify as successor in interest
iii) Benefit – standard relaxed – run w/any interest in land, not same duration

(1) still no A.P.  – interest must succeed other interest

f) Touch-and-concern – physical use/enjoyment

i) Restatement:  touch=and=concern comes down to if burden is greater than benefit;  is it efficient?

g) 3rd party beneficiaries of covenants

i) Crt doesn’t want to  permit these suits – so only person who can enforce the covenant is original or someone who obtained title from original covanantee

ii) So instead, need to create horizontal  privity

h) Termination of Covenants:
i) Duration is up (some states limit to years, unless re-record)

ii) Merger of title 

iii) Abandoned – measured by intent

iv) Statute of limitations run?

v) Estoppel doctrine bars suit?

i) Leasehold Covenants
i) Chart works for leases in general, except:

(1) Leased assigned and assignor is liable for covenants in lease if no release, even tho not in privity of estate

ii) subleasee can’t always enforce benefit v. landlord – crts get confused, since’s there’sno privity of estate

4) Takings Clause
a) Just Compensation:

i) Measured by FMV as of date of taking

ii) When emminent domain proceeds, then it’s required

iii) Physical action constitutes a taking (i.e. flooding of land after dam built)

b) Can only be taken for public use (interpreted very broadly – only have to have reason to believe that it would be usedby the public) (Hawaii Housing v. Midkiff)

c) “Property” been defined differently by every court (economic costs lost, partial land, etc.)

d) Gov’t can guard against evils (alcohol sales), nuisance-like qualities

REQUIREMENTS FOR BURDEN/BENEFIT TO RUN WITH THE LAND

Question is:  “For Benefit to Run…..”




     REAL COVENANTS
[=law]

EQUITABLE SERVITUDES
	
	Burden

	Benefit
	Burden

	Benefit

	Is intent required?
	Yes – Covenantor and covenantee must intend for burden to run
	Yes - – Covenantor and covenantee must intend for benefit to run
	Yes – Covenantor and covenantee must intend for burden to run
	Yes - – Covenantor and covenantee must intend for benefit to run

	Must burden  “touch & concern” the land?
	Yes – no gross allowed
	No
	Yes – no gross allowed 
	No

	Must Benefit “touch & concern” the land?
	Crts are split

( Restatement3 sez yes

( Majority crts say yes


	Yes
	Crts are split
	Yes

	Horizontal privity required?

[mutual and simultaneous interest in same land] [successive –grantor/grantee; or mutual [sharing of interest – easem.; or present/future estate]
	Yes

Restatement – negative covenants are like negative easements, and therefore no privity is required
	Crts are split
[Restat. sez no]
	No


	No

	Vertical Privity required?

(=succeeding to interest equal to grantor)
	Yes (strict – must succeed entire estate of same duration and must transfer title – no AP)  
	Yes (but test is relaxed – any interest, not equitable interest – still no A.P.)
	No
	No (neponsit leaves open)

	Notice required?
	Recording Acts may protect purchaser w/out notice –ONLY PURCHASER
	No
	Purchaser must receive actual or constructive notice – ONLY PURCHASER
	No


IV.  Definitions/Miscellaneous

replevin:  lawsuit to obtain return of goods, not damages

doctrine of laches:  snooze, you lose.

equitable:  not held in trust

legal:  held in trust

seisen:  possessory use of land (but maybe/probably not the owner)

demesne:  possession and use of one’s own land

escheat:  upon death w/no heirs, back to lord/state

what to look for on test
1. RAP

2. REVERSIONS TO GRANTOR?

3. NUISANCE!!

4. AMELIORATIVE WASTE!!

5. look for EASEMENTS instead of covenants!

Remainders:  for 3rd party;


cannot follow fee simple 


1) Contigent, if


+ taker unascertained, or


+ no cond. precedent


if not, then - 


2)  Vested – law prefers this


Remain. can be attached to any kind of fee at all…











� Restatement Def of Remainder:  “any future interest limited in favor of a transferee in such manner that is can become a present interest upon the expiration [NO GAP!] of all prior interests simultaneously created, and cannot divest any interest except an interest created in the transferor”


e.g.:  To B if B gives A a good funeral.  Creates gap, an executory interest.





Rule, according to Greys:  “Whether a remainder is vested or contingent depends upon the langauge employed.  If the conditional element is incorporated into the description of, or into the gift to the person taking the remainder, then the remainder is contingent;  but if a clause is added divesting if that is after words giving a vested interest, the remainer is vested.





