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PROPERTY OUTLINE
Bundle of Sticks:

1) Right to possess

2) Right to exclude

3) Right to use

4) Right to transfer
5) Rights to Enjoy Fruits/Profits

6) Right to Alter/Destroy

Philosophical Perspectives:
1. Natural Rights

a) Locke, 2nd Treatise of Gov’t  - property interest in one’s own body. Labor mixed w/ nature creates property – improvement.

2. Personhood

a) Radin, Property & Personhood – Property can become identifiable w/ self – criticism of eminent domain b/c $ isn’t fungible w/ a home – not a complete system

b) Hegel – person becomes a real self only by engaging in a property relationship w/ something external

3. Distributive Justice

a) Rawls – people allocating resources behind a veil of ignorance would adopt the difference principle so resources are avail. to the maximal advantage of a representative member of the least advantaged social class. Redistribution in favor of greater equality.

b) Wilson, The Moral Sense – Inequality is inherent in any society, and risk-takers should be rewarded for their willingness to take risks.

4. Utilitarianism – focuses on ends achieved – maximally beneficial uses of land

a) Posner, Economis Analysis of Law – property rights create incentive to use resources efficiently, society would benefit from increased productivity, exclusive rights and transferability are very important aspects of prop. ownership – through successive transfer, land gets to highest use. Value measured by willingness to pay

b) Hardin, Tragedy of the Commons – Rational people will exploit commonly-owned land to their best advantage, not taking into consideration that all other rational people will do the same, which results in overuse – privatization to avoid tragedy

(1) Parking meters – ration system so more people have access to parking and stores by limiting amt of time people can park

B. Native American vs. Colonist Property Institutions

1. Cronon – illustrates differences b/w N & S natives – S were less hunter/gatherer b/c they had ability to raise crops. Discussed power structures – kinship relations. People owned what they made w/ their hands

2. Ellickson, Property in Land – importance of parcelization for early colonists, as opposed to commons

3. Demsetz, Toward a Theory of Property Rights – property is a way to deal w/ externalities – when new technologies emerge, communal property transforms itself into private prop – prop rights arise when is becomes economic for those affected by externalities to internalize benefits and costs.

4. Class discussion – English view – land must be worked to be owned, Native view – some rights in bundle could be shared, such as hunting on other’s land

C. Property Regimes for Different Resources

1. Whaling – rules from custom

a) Melville, Moby Dick – 

(1) Fast-Fish – belongs to the party fast to it – connected in some way

(2) Loose-Fish – fair game for anyone who can catch it

b) Different version

(1) Right Whales – slow whales

(2) Sperm whales – fight harder & swim in schools

(3) Must look at impact of rule – people should hunt sperm whales together b/c there’s a better chance of catching one

2. Oysters 

a) Natural oyster beds – used as common fishery for state residents.  Probs:

(1) Replacing cultch is unlikely

(2) Immature oysters harvested w/ mature

(3) Scale of the taking

b) Unnatural oyster beds

(1) Gov’t leased a prescribed amt

(2) Form of private prop – generally regulated commons

(3) Privatization most effective in this situation

3. Lobsters

a) Acheson, Lobster Gangs of Maine – Harbor gangs regulate taking their own way through sabotage, etc.

b) Australia – extensive permit system that strictly regulates amt of taking – works very well

Background Rules:

ACQUISITION OF PROPERTY:
A. Discovery/Conquest:
· Johnson v. M’Intosh

Facts: P aquired land from Indians, D from U.S. government.

Issue: Who has superior title?

Rule: Rule of law says that the U.S. gov’t has superior title because they have conquered, using land more efficiently (Locke) BUT Indians have permission to occupy (but cannot transfer).
B. Adverse Possession:  
Underlying Concept: The true landowner must bring an action of ejection within the statutory period, otherwise barred from bringing suit. (CA = 5 years).  AP can change name on title by bringing “quiet title” suit after statutory period.
Justification: (a) Lockean principle—productive use of the land should be rewarded, (b) fixes mistakes in property records, (c) personhood—people become attached to the land.
  (H.O.C.E.A.)

1) Actual Possession—productive use of the land.  Exception: “color of title” (false deed) says that possessor is the rightful owner so under the doctrine of “constructive possession,” adverse possessor is entitled to all land in the deed, not just the land he possesses.
2) Hostile with a Claim of Right—Without permission of the owner.  (Family members and ex-tenants have implied permission)  
· Mannillo v. Gorski

Rule: No actual “hostility” necessary.  Mistaken ownership OK.
3) Open and Notorious—must be common knowledge that adverse possessor is on the land.  Payment of taxes can be open & notorious.
· Mannillo v. Gorski

Rule: Small encroachments on neighboring property (15”) are NOT open and notorious.  In this case, true owner must have actual notice!
4) Exclusive—Must be exclusive from the true owner.
· Miller v. Dohney

Rule: overhanging eaves built by the true owner were sufficient to find that possession was NOT exclusive.

5) Continuous for the statutory period—Must be continuous possession of normal occupant throughout the statutory period.
· Tacking—Successive occupiers OK with transfer of right between them.
· Tolling—Disability/incapacity of true owner at the beginning of adverse possession.  Successive disabilities CANNOT successively toll the statutory period.  (Examples of disabilities: prison, death, mental incapacity, military service).
C. Natural Resources:

1. Wild Animals

· Pierson v. Post

“Rule of capture”—the fox belongs to no one until “occupied” (mortal wounding or trapped so that capture is almost certain).  Mere pursuit is not enough.
DISSENT: Sportsmen should decide.  No free-riding off the efforts of others.

2. Oil & Natural Gas:
· “Rule of Capture”—The one who captures/controls the oil or gas is the owner.  Same as wild animals.
· Problems: tragedy of the commons, oversupply, wasteful
· Remedies: Government regulation (Texas: limit the # of units that can be extracted/period of time OR agreement between companies)

3. Water:

· Riparian Proprieter Doctrine—Both upper and lower riparians (landowners adjacent to water) have equal rights to the water.  Upper riparian may use 100% of the water for domestic use BUT only “reasonable” share for industrial use.
· Evans v. Merriweather

Facts: Upper riparian diverted all of the water for commercial use.

Holding: Upper owner used more than his “reasonable” share.  Lower riparian was deprived of his water rights.
· Prior Appropriation Doctrine— Those that appropriated the water first have priority right to the water regardless of their position and location on the water.  (Ex. Mining, irrigation)
· Coffin v. The Left Hand Ditch Co.
Facts: Left Hand Ditch Co. made a dam to divert water to their land (not adjacent to the water).  Coffin moved to property adjacent to the stream and tore down dam.
Holding: Left Hand Ditch has priority rights because they appropriated the water first.

· Variables for determining type of doctrine used: location, geography, quantity of water, population.
D. Intellectual Property

1. Legal doctrine for IP rights:

a. Utilitarianism: NO IP rights b/c no improvement to general welfare

b. Natural Law: 

c. Personhood

2. IDEAS

· Downey v. General Foods Corp.: Jello & “Mr. Wiggle” case

Rule: Ideas are property if they are novel and original.
Novel = first
Original = non-obviouos
Holding: Idea here was not original (because “wiggle” is the most obvious characteristic of jell-o) and not novel (because company had used idea before)

· Bushwald v. Paramount: “Coming to America”
Holding: plot was novel (very detailed) and original (no prior work with similar storyline)

Scope of protection?

Case-by-case standard, not a rule.

3. INVENTIONS

· Patents: 

Federal requirements for patents:

1. Novel

2. Useful

3. Non-obvious

4. Patentable subject matter

      If granted, inventor gets exclusive rights to make, use & sell for 20 

      years.

· Hughes Aircraft v. U.S.: Satellite patent
Facts: Hughes sues NASA for infringement of patent on attitudinal satellite.
1. literal infringement—exact copy (unusual) 

2. Doctrine of Equivalents—Performs substantially the same function in substantially the same way to get the same result.

3. “Pioneer” status—broadest type of patent.    
Holding: There was infringement under the doctrine of equivalents.

4. TRADE SECRET—protects confidential business or tech. info by unreasonable means. 
5. COPYRIGHT—NO copyrights on ideas BUT expression of ideas.  Longer than patents, easier to secure BUT narrower and less absolute than patents.
6. TRADEMARK—Protects product name, symbols, logos.
LIFE ESTATES & CONCURRENT INTERESTS
· Life estates

· Brokaw v. Fairchild

Life tenant has the right to use the property and to make additions to the property but cannot significantly change the property that might devalue the inheritance for the other testators/remaindermen.

**Modern courts allow life tenants to change for economic benefit.
	
	Joint Tenancy
	Tenancy in Common

	Definition
	Equal, undivided interest in property with the right of survivorship
	Undivided interest in property which gives each co-T the right to possess and use the entire property subject to the rights of other co-T, but without a right of survivorship.  

· Equal shares presumed unless otherwise stipulated.

· Co-tenants may sell their interests

	Creation
	Need the  4 unities:

1. Interest – identical in type, amount, duration, and type of estate

2. Title – created in the same grant

3. Time – must vest at the same time

4. Possession – equal rights to access and use of the whole land.  One person may waive his right though
	1. Expressly – through grant or will

2. By operation of law
a. if several people inherit the land at once

b. if a JT is ambiguous, the courts will treat it as a TIC

	Severance
	1. Agreement – all JT agree to sever

2. Death – simultaneous death of all JTs

3. Divorce – allowed in most states

4. Unilateral Act – conveyance to a 3rd party.  Some states require notice to the non-severing co-T, so the severing co-T won’t get the land if the non-severing dies 1st.

5. Involuntary Conveyance – foreclosure on lien; interest held by creditors

6. If co-T leases or conveys a LE to a 3rd party w/o consent of other co-T, either
a. the lessor becomes a TIC with the remaining co-Ts,

b. the JT is not severed and the interest to the remaining co-T after the LE,

c. partial severence: it becomes a TIC for the lease and reverts back to a JT w/ the original parties, or 

d. conditional severence: it becomes a TIC, and if the LE ends before any of the original JTs die, then it becomes a JT again
	1. Not by death – co-T’s interest just passes to his heirs

2. Not by gift or sale – the buyer just becomes a co-T

3. Merger – transfer all interests to a single person

4. Partition – court will split the property


JOINT TENANCY—(def.) two or more people share equal, undivided interests in property WITH A RIGHT OF SURVIVORSHIP.
· Four Unities:
1. unity of interest—all must have IDENTICAL interests
2. unity of title—the interests have to be created in the same grant.
3. unity of time—the interests must all vest at the same time
4. unity of possession—The owners have to have equal rights of access and use of all the portions of the land.
· People v. Nogarr

Facts: Married joint tenants.  He secured a mortgage from his parents.  He died and the property was condemned.  Parents want their mortgage $$.

Holding: Parents NOT entitled to $$
Rule: In CA, the joint tenancy was not severed by the mortgage, and the survivor gets the property without the mortgage still attached (CA is a lien state, so a lien in the property is given to the lender, not title).
· In a title state, half of the title would be severed and subject to the mortgage.  It would then pass to the heir and retain the mortgage.
· Termination: it isn’t hard to sever the right to survivorship

· If one joint tenant sells or grants the interest to someone else, then it is severed because they didn’t enter in with the same unities.  It can be a secret conveyance, or you can use a “straw-man” conveyance.
· Severance is more complicated if it is a life estate or leasehold that was conveyed.  In some states, it isn’t severable at all, but the lease is considered determinable at the death of the joint tenant, so that the life estate that was conveyed ends and interest accrues to the surviving joint tenants.  But in other states, it is “partially severed” and the lessee is a tenant in common with the remaining co-tenants until it ends and the reversion goes back to the joint tenants.

TENANCY IN COMMON—(def.) two or more people share equal, undivided interests in property but DO NOT have right of survivorship.  Interest passes to heirs, not co-tenant.
RIGHTS OF CO-TENANTS: 
· Partition—ends joint tenancy or tenancy in common (only one co-tenant necessary to partition)
· In kind—physical division  (COURT FAVORITE)
· By sale—sold and proceeds divided  (MOST COMMON)
· By appraisal—one co-tenant buys others out at appraisal price

Note: One tenant can get more of the proceeds if they put more work into the property.
· Possession—

· Each tenant has the right to:

· possess and use the entire property
· sell, lease or mortgage his interest
· Ouster—one co-tenant bars another co-tenant from using the property (co-tenant purporting to convey FULL title also considered an ouster).  
· Remedies: injunction or damage
· Ouster can turn into claim for adverse possession as long as ousted co-tenant has actual or constructive notice of their exclusion.
· $$$ Contribution—Co-tenants can get partial payments for expenditures (taxes, mortgage, insurance, necessary repairs) BUT CANNOT demand payment for unnecessary improvements to the property (development)
· BUT if co-tenant makes improvements, and then partitions, he can probably get the value of those improvements.
· Fiduciary obligations—co-tenants who receive interests at the same time have a fiduciary relationship BUT tenants who didn’t receive interests at the same time have NO fiduciary relationship.  
· If one tenant (in fiduciary relationship) gets superior title (ex. mortgage foreclosure), must give other co-tenants the opportunity to buy back their share.
· Accounting—Co-tenants are entitled to their portion of rental payments (if lease covers their share and they consented).
· Depletion & Waste—One co-tenant is engaged in activities that necessarily deplete the property (ex. drilling for oil, mining).  

· Not usually successful

· No waste if one co-tenant removes less than his share

· Remedy: hold co-tenant responsible for net profits
· White v. Smyth

Facts: White has 1/9 interest in property and mines rock.  White wants partition in kind (physical division) 

Holding: Smyth awarded 8/9 of White’s profits (equal to his property interest).
Rule: When the property cannot be divided into equal resources, all profits (minus costs) derived from the land will be divided among all co-tenants.
2. Right to Exclude: Trespass and Nuisance—
· Calabresi --  Property rule (injunction as a remedy); Liability rule (damages remedy)
TRESPASS—Physical invasion of the owner’s right to “exclusive possession”.  Must be an intentional, unprivileged invasion to get relief.  Remedies include damages for past invasion and injunction from future trespass.
· Pile v. Pedrick
Facts: D accidentally encroaches on P’s property by a little more than an inch

Holding: P has the option of remedies—damages or injunction.  P chooses removal (injunction) and D cannot go onto P’s property to remove it (less expensive)

Rule: Strict property rule—absolute property rights.  Any invasion (no matter how small) is unacceptable.

· Geragosian v. Union Realty Co.

Facts: D accidentally minimally encroaches on P’s property (underground pipes and overhanging)
Holding: D must remove the structures (but may go onto P’s land to do so)

Rule: Property rule (injunction) 

· Raab v. Casper

Facts: D builds cabin across the property boundaries.  P notifies D (1/2 way through the building) that he thinks the cabin is encroaching on his property.  D continues building the cabin.  
Holding: Trial court says that D can buy the property.  Appeals court sends back down for consideration of negligence.

Rule: Good faith improver law: if the party believes that they are building on their own land and (1) improves on the land and (2) does so in good faith, they are allowed to buy the property.  

NOTE: good faith improver law is under a liability rule (damages).

NUISANCE
Invasion of owner’s “use and enjoyment” of his land.  To get relief, must show (1) unreasonable conduct, (2) substantial injury, (3) balance of first two is in plaintiff’s favor.  Relief: damages for past acts, permanent damages, OR injunction. 
· Private Nuisance—

1. Substantial invasion

2. Intentional and unreasonable

· Tested by the “gravity of harm” theory—when the gravity of harm to the plaintiff outweighs the utility of the actor’s conduct.  
3. Unintentional but there is liability for (1) negligent, (2) reckless  OR (3) conduct or for abnormally dangerous conditions or activities.

Gravity of harm considerations:

· Extent of the harm involved

· Character of the harm involved

· Social value of the enjoyment invaded

·  Suitability of the enjoyment to the location 

· The burden on the person harmed

Utility of conduct considerations:

· Social value of the conduct

· Suitability of the conduct to the location

· Is it practical to be able to avoid the invasion if conduct is maintained?

· Is it practical to continue the conduct with the cost of compensating the person harmed?

· Waschak v. Moffat

Facts: P moves into home near coal mine, knowing of the gaseous emissions associated with a nearby mine.  P’s home was damaged by the emission of gases from the mine (white paint turned black)

Holding: D was not liable for the damage b/c unintentional.  

Rule: Restatement First: There is no nuisance when the party causing the nuisance acts (1) unintentionally and (2) without negligence, (3) recklessness or (4) ultra-hazardous conduct.

Note: Under modern strict liability rules, the mining co. would have been held liable regardless of above considerations.

· Public Nuisance—Unreasonable interference with a right common to the public (usually against the law).  Lawsuits can be brought by (1) city attorney or official (traditional) or (2) private individual if their injuries are different than those to other citizens or (3) public class action (rare).
Considerations:

· Significant interference with public health, public safety, public peace, public comfort or public convenience.

· Whether the conduct is illegal

· Whether the conduct is continuous or has a lasting effect and the actor knows (or has reason to know) that his actions have significant effect on the rest of the community.

· Remedies:

· Injunction: only granted if injuries outweigh the benefits to the community (balancing test)

· Damages: either temporary (successive actions) or permanent (all at once)

· Defenses:

· Coming to the nuisance: kind of Assumption of risk – used to be a complete defense, but now it is just a factor in the balancing test.

· Contributory negligence: only applies if P claims that the nuisance was negligently created (there must be nuisance as an issue already.
· Legislative authority: compliance with zoning laws and regulations is not conclusive, but can be brought in as evidence.

STRICT LIABILITY (Pollution): 

· Definition: Polluter is always at fault for pollution and will have to pay damages if it is proven that they caused the pollution regardless of negligence.

· Argument for Strict Liability:

· Costs of pollution will be distributed evenly among everyone who buys the polluting product.

· Higher costs of polluting products will discourage people from purchasing those products, thereby decreasing pollution.

· Damages awarded against polluting companies will discourage the companies from polluting

· Protects individuals from unhealthy living conditions.

· Reduces judicial burden

· Argument against Strict Liability:

· “Least cost avoider”—the plaintiff is often the person that can more cheaply reduce pollution damages

· There are external benefits to pollution—jobs and money.  Strict liability could shut down these polluting companies, taking the jobs and money with them.

· “Coming to the nuisance”—purchase price of land near pollution is already reduced.

· There will be an overflow in the courts if strict liability is adopted.  Lots of people will sue under strict liability.

· Boomer v. Atlantic Cement Co.
Facts: Cement plant emissions create smoke & vibration nuisance.
Holding: Granted permanent damages to P but no injunction.  Strict liability doesn’t always mean injunction.
GOVERNMENTAL TAKINGS:
(Def.)—Gov’t may take property for public use but must pay landowner just compensation (Takings Clause-5th Amendment).  
· Eminent Domain—Gov’t initiated taking of land title for public works (ex. park, highway).  If parties cannot agree on price, gov’t can condemn property and pay market price.  Gov’t can take entire bundle of sticks or just some (ex. right of way).  Compensation is the only thing in question, not whether a taking has occurred.
· Takings Cases—Gov’t has done something (physical action or regulation) that reduces the value of the property.  Notoriously difficult to decide & decided on a case-by-case basis.
1. Physical invasion—The government has seized land for some public purpose.  Compensation ALWAYS required.  
· Loretto v. Teleprompter Manhattan CATV Corp.

Facts: State statute requires landlords to permit cable companies to install cable boxes & wires.

Holding: Permanent physical invasion constitutes a taking, no matter how small and regardless of the public value of the encroachment.

Mandatory dedications—requirements that landowners dedicate some property interest (ex. easement or fee simple) in exchange for building permits.
· Nollan v. California Coastal Commission

Facts: State requires homeowner to dedicate a public easement across the beachfront in order to get building permit to rebuild house.
Holding: Public right-of-way constitutes a permanent physical occupation and is therefore a taking.

Rule: There must be an “essential nexus” between the required easement/dedication and the legitimate state interest to be a valid regulation.

· Dolan v. City of Tigard

Facts: Landowner wants to expand hardware store & build parking lot.  In exchange for the building permit, the State required dedication of land for storm drainage and bicycle path.
Holding: Required dedication is invalid  b/c disproportionate to the impact of the proposed hardware store. 

Rule: In addition to the required essential nexus test, there must be a “rough proportionality” between the nature and extent of the dedications AND the impact of the proposed building. 

2. Regulatory takings—The gov’t has restricted the use of private property but does not take title or physically invade.  Compensation NOT always required.

· Penn Central v. City of New York

Facts: Penn Central wants to construct a 55 story office building over Grand Central Station, a historic landmark by statute.  Penn Central presents designs to the Commission and they are rejected.
Holding: Historic preservation laws do NOT constitute takings.

Rule: Regulations that “reasonably effectuate” a state interest and do not interfere with primary expectation of owner and allow for “reasonable return” on their investment are NOT takings.

Takings Doctrine Post-Penn Central:

Court allows landowners greater constitutional rights.  Penn Central is at the outer limits.
· Agins v. City of Tuburon

Rule: Land use regulation is NOT a taking when it “substantially advances legitimate state interests” and doesn’t “deny an owner economically viable use of his land” measured by “reasonable investment expectations.”

Significant b/c increased Penn standard from “reasonably effectuates” a state interest to “substantially advances” state interest.

· NY Court of Appeals Case

Facts: Land zoned for parking lot.  City won’t let owners build a shopping center on that lot.  

Holding: Court said that this regulation put too much of a burden on the individual landowner and was, therefore, unconstitutional.

· Lucas v. South Carolina Coastal

Facts: P bought coastal property with intention to build homes.  2 years later, a law was passed requiring permits to build from D.  D denied permits to P b/c his lots were deemed too close to the coastline for development.  Lucas sues under takings doctrine.

Holding: Regulation constituted a taking.

Rule: Land use regulations become takings when they: (1) Permanently physically invade private property (no matter how small); OR (2) Deny all economic benefit that could be derived from the land.
“Total Taling” Test:  Consider (1) Degree of harm by proposed development; (2) Social value of development; (3) Suitability of development to location; (4) Other options that would avoid the harm

NOTE: This case re-introduced nuisance law into the doctrine of takings.
· Joseph Sax—“The Decline of Private Property”

Modern legislatures and courts have stepped in to regulate/limit land development because the private property system hasn’t “correctly” allocated property to public uses.  As society becomes more urban, communal land is more important.  The traditional private property system does not allocate land to public and communal uses.  The legislature and courts have stepped in to solve this problem.  Compensation is not a necessary consideration in property regulation.  The state doesn’t have to pay landowners when they regulate land (but they can if they want to).  The “takings clause” doesn’t apply to land use regulation.

REAL ESTATE TRANSACTIONS (4 stages)
1. Contract of sale
· Caveat emptor “let the buyer beware”

- Buyer has a chance during escrow to inspect the property for any defects and has the right to cancel the deal upon inspection.  After escrow, buyer takes property from seller “as is.”  
-  Limitation: Buyer can sue for misrepresentation (tort action) or fraud (breach of contract action) by the seller.  CA and other courts go so far as to say that seller is liable for things that he “should have known.”

- Haunted House example: NY Court found this to be an exception to strict caveat emptor because it wasn’t reasonable for the buyer to be able to bind out if the house is haunted.
· Statute of Frauds

Parties, land & interest conveyed, price, T&C’s must be in WRITING.  Oral agreements are not enforceable.  
Exceptions: Oral contracts ALLOWED when:

- Part performance (buyer has taken possession and paid a substantial portion of the purchase price and/OR made substantial improvements) and 
- Estoppel (buyer has significantly relied on the on the contract and to hold otherwise would 
· Estate of Younge v. Huysmans

Facts: D makes written offer to the bank.  Correspondence negotiating the price goes back and forth.  D records letter confirming the price.  P sends final contract of sale missing essential elements.  D rejects the contract.  P sells to someone else.

Issue: Was there a contract?

Rule: Yes.  When the “essential terms” of the contract have been agreed upon in writing, the Statute of Frauds has been met.

· Marketable Title

- Real estate contracts contain an implied warranty that the seller will deliver marketable title at the close of escrow—(def.) title that is reasonably free from doubt and unreasonable risk of litigation.  Generally, an unencumbered fee simple with good record title. 
- It is the burden of the buyer to find out if the title is unmarketable.  When escrow closes, the warranty on marketable title closes as well.  Buyer can no longer rescind after escrow has closed.

- Examples of unmarketable title—defect in the chain of title, leases, grantor lacked capacity to convey the property.
- Doctrine of equitable conversion: once you have signed the contract, you have transferred equitable title.  Both parties are bound by the sale and entitled to specific performance and either can sue in a court of equity to complete the contract.  
· Risk of Loss:
- While in escrow, the seller may have possession but the buyer has “equitable title.”

- MAJORITY RULE: Most states hold if the property is destroyed during this period, the buyer is responsible.
- Some states hold that the seller is responsible

- California: Whoever is in possession of the property is liable.

· Breach of Contract & Remedies:
- Reasonable delay in closing is OK.

- Remedies: (1) Damages, (2) rescission and restitution, (3) specific performance.

· Commercial Contracts:

- ongoing service contracts & leases

- fixtures, furniture & other personal property associated with the real property.  Fixtures usually go with the property but contract should state explicitly what is included.

- Hazardous environmental contamination—present owner responsible for environmental contamination even if prior owner created it.
2. Establishing Good Title: 
· English Common Law: First one to purchase the property (or acquire title) wins.

· Recording systems.  Must look up title up to 40 years back.  Recording may not always give notice, party may have no way of looking it up.
- race: first to record wins

- notice: bona fide purchaser (BFP) wins over prior grantee if no notice at time of purchase.

- race/notice: must be BFP and record first.  (CA)

· Miller v. Green
Facts: Miller, the tenant, purchases the land and continues to farm the land.  Miller fails to record his purchase.  Second purchaser buys the property.

Rule: There is constructive notice when possession is open, visible, exclusive & unambiguous.  Second purchaser had constructive notice so he is not a BFP.

· Title Registration—type of comprehensive judicial recording system.  Usually voluntary and not widely used.

3. Delivery of Deed.  
· Under the doctrine of merger, once the deed has passed, there is no longer a contractual relationship.  Buyer cannot sue for breach of contract once the deed has been delivered but only under tort or covenants in the deed.

· VALID DEED.  Written (with exceptions for estoppel), identifies parties, contains words of conveyance, describes property, describes type of estate (ex. fee simple), grantor must be competent, witnesses.

· Covenants of Title—promises in the deed that the land is OK.

Present Covenants: 
Seisin—promise that grantor has title and possession of the land

Right to Convey—promise that grantor has the right to transfer property.  
Freedom from encumbrances—promise that land is free of leases, mortgages, real covenants.

Future Covenants: 
Quiet enjoyment—promise that no 3rd party will assert title to the land.  
Warranty—promise that grantor will defend buyer from any unlawful claims to the property.
· Types of deeds:

General Warranty—includes all or most of the traditional covenants of title (East Coast)

Special Warranty—contains covenants usually specified by statute from specific acts of the grantor.   

Quitclaim—contains no promises

· Breach & Remedies:
Covenant of title breach: DAMAGES ONLY.  Most states cap the damages at the sale price paid to grantor (NO $$ for improvements).

If title fails: Purchase price + consequential damages.

Estoppel by Deed: If grantor does not have legal title at time of conveyance but later acquires legal title, it passes directly to the buyer/grantee.  Grantor cannot argue that grantee should receive nothing.

· Delivery:

Measured by the intent of the grantor.  Deed has been delivered when: 

1) Physically deliver the deed to grantee OR

2) Grantor acknowledges deed by notary OR

3) Records the deed.

If Grantor dies before delivery, court considers: (1) grantor’s words; (2) whether grantor retained control of the property; (3) whether grantee had access to the deed; (4) whether conveyance fit into larger estate plan.
Delivery by a third party—In sale of property, delivery to an escrow agent is valid delivery.  In gift of property, delivery to personal agent is INvalid delivery.
· Rosengrant v. Rosengrant

Facts: Uncle hands deed to nephew and nephew to banker.  Banker holds deed in envelope with both uncle & nephew’s names on it.
Holding: The deed was not delivered b/c it was revocable (b/c his name was on the envelope).

4. Foreclosure on secured interests

· 2 Types: 

1) Mortgage—borrower gives lender a lien on the property.  If default, lender can foreclose and sell the property to pay the debt. 

2) Deed of Trust—borrower conveys the title to lender.  Title is held in trust until the debt is repaid.  If default, trustee must follow lender’s instructions—usually foreclosure sale.
· Foreclosure:

1) Judicial Foreclosure—must file lawsuit to foreclose

2) Power of sale foreclosure—immediate foreclosure (no lawsuit needed) 

· Right of Redemption Statutes—Half of the states allow the borrow (& others with an interest) to redeem the property during a specified period after the foreclosure sale (3mos. – 2 years) if they can pay foreclosure price, cost of sale + principal balance of mortgage.
· Deficiency Judgment—If foreclosure sale doesn’t pay all of the mortgage, lender can seek deficiency judgment to make borrower pay from personal assets.  
· Anti-Deficiency Statutes—States limit deficiency judgments 
LANDLORD-TENANT

· Types of leaseholds:
1) Term of years—automatically terminates at end of years.
2) Periodic tenancy (month-to-month)—express notice required to terminate (by statute, usually 30 days)
3) Tenancy at will—no fixed duration & can be terminated at any time by either party.
· Termination:

1) Mutual Agreement

2) Destruction of the property—

COMMON LAW—destruction didn’t terminate the lease.
3) Eminent Domain

4) Death—

ONLY tenancy at will.  Statutes have changed to terminate other leases.
5) Substantial breach of a material covenant

· Medico-Dental Bldg. Co. v. Horton & Converse

Facts: D leases 1st floor of office building and operates a pharmacy there.  Lease says that P will not lease to a competing pharmacy but they breach and lease to a pharmacy.  D moves out & P sues for rent & consequentials.
Holding: P substantially breached the lease so D could terminate the lease.

LANDLORD’S REMEDIES:

· Tenant’s duties:

1. Duty to pay rent

2. Implied duty not to commit waste or create nuisance

3. Duty to vacate at end of lease

Landlord should NOT use SELF-HELP by entering the premises b/c forcible entry a crime (CA codes).

· Jordan v. Talbot

Facts: Landlord entered apartment and placed furniture in storage b/c tenant owed rent.  There was a right of re-entry clause in the lease.
Holding: Landlord was guilty of forcible entry & forcible detainer.  Right of re-entry clause is not a defense.

Rule: Landlords cannot use self-help methods to evict but must go through courts to evict tenants.
· Unlawful Detainer—Landlord brings this suit to repossess when tenant breaches lease provisions (nuisance, waste, hold-over).  

1. Landlord serves notice (3-10 days depending on state statute)

2. Trial & judgment.

3. Damages—past rent + rent during hold-over period + additional penalty (depending on state)

4. Eviction by sheriff if necessary

· Hold-Over tenants:

1. Unlawful Detainer action
2. Hold tenant to a new lease with the same terms
· Tenant Abandonment:

1. Terminate the lease by “accepting surrender”—lease is terminated & landlord cannot recover damages.  landlord can accept surrender intentionally & unintentionally (using property inconsistent with tenant occupation)
2. Sue the tenant for the rent as it becomes due—sue for unpaid rent every month.
3. Retake possession and re-let
4. Periodic suits for rent—wait until end of lease and sue for all the unpaid rent.

· Sommer v. Kridel

Facts: 2 year lease for apartment made.  Tenant never moves in because wedding plans cancelled.  Landlord ignores the breach and does nothing.

Rule: When tenant has abandoned, the landlord has a duty to mitigate damages by attempting to re-let the unit (treating the unit as other empty units are treated)

TENANT’S RIGHTS & REMEDIES:

Landlord’s Duties:
· Implied Covenant to Deliver possession—More common English Rule (actual possession) vs. less common American Rule (legal possession)
If Landlord fails to deliver, tenant can:

1. Terminate lease + consequential damages

2. Keep the lease but pay NO rent until actual possession + consequential damages (English Rule ONLY)

      At what point has the landlord failed to deliver?

· A “reasonable” time

· Factors determining “reasonable”: length of time required to evict current tenant, time required for any repairs, needs of the tenant.

· Implied Covenant of Quiet Enjoyment—Actual eviction OR constructive eviction.  Tenants can defend a suit for rent with claim of breach of warranty of quiet enjoyment.
1) Actual Eviction—Landlord physically ousts the tenant (unusual)
      Damages: Full abatement of rent + consequential damages OR tenant can terminate the          

      lease + general damages.

2) Partial Actual Eviction—Landlord physically ousts from a portion of the property.
Damages: Full abatement of rent (and retain possession of the remaining portion) BUT tenant still liable for express provisions under lease (example: maintenance of property).

3) Constructive Eviction—Landlord does something or fails to do something that interferes with the tenants use of the property (ex. making the property unlivable).

Remedies: Terminate the lease + vacate premises in reasonable time OR stay & sue for damages (under breach of covenant of quiet enjoyment).

· Right to Habitable Premises:

Remedies:

· Rent application—tenants can repair problems affecting habitability and deduct the cost of the repairs from the rent (within limitations.  Example: CA statutes limit to one month’s rent only once a year)

· Rent withholding—tenant can withhold the rent until the landlord makes the premises “habitable” or fix the health-threatening defect.  Some courts require that tenant pay rent into a court-administered escrow account during this period.

· Rent-abatement—tenant stops paying rent.  When landlord brings unlawful detainer action, tenant can defend on ground that landlord breached the warranty of habitability.  

· Javins v. First National Realty Corp.
Facts: Serious housing code defects arose during the course of the lease.
Rule: There is a duty by landlord to present a habitable residence and to maintain habitability during the course of the lease.

Notes: Leases should be treated like modern contracts.

Injury:

· General Rule: Landlords are not liable for injury of tenant on property EXCEPT:

· Landlord fails to disclose known defects

· Landlord make negligent repairs

· Landlord breaches an express covenant to repair

· Courts moving towards a general duty of “reasonable care.”

Criminal Activity:

· Historical Rule: landlords not responsible for criminal activity on the property

· Modern Rule: Landlords liable for negligently failing to protect tenants from the criminal acts were foreseeable.

THEORY: Covenant of habitability isn’t economically efficient & forces housing prices to increase.

· Right Against Retaliatory Eviction— Landlords cannot evict (or increase rent or decrease services) in retaliation for tenant complaining to housing authority about problems (or for other “protected activities”).

Protected Activities includes complaints to the landlord, efforts to enforce tenant’s rights, formation of tenant’s union & reporting landlord’s criminal activity (in CA)

Remedies:

1) Defense to unlawful detainer action 

2) Suit for general & punitive damages

· Right Against Discrimination

· United States v. Starrett City
TRANSFERING LEASES

· Assignment—Original tenant gives entire balance of the lease.  Original tenant still liable for rent but landlord not responsible to the new tenant b/c no contractual relationship.
· Sublease—Original tenant maintains a reversionary interest.  Original landlord and tenant still maintain same responsibilities to each other.
· Kendall v. Pestana

Facts: Original tenant wants to assign the lease but provision in the lease says that lease cannot be assigned without landlord approval.  Landlord refuses to approve the assignment unless he gets more $$ and different lease provisions.

Rule: Lease provision requiring landlord approval of assignment/sublease are valid BUT landlord must have a commercially reasonable objection to deny the assignment (when there is no specific provision allowing arbitrary denial).

· CA LAW—Leases can prohibit OR restrict transfers (including provision for arbitrary denials)

· Novation-- The only type of sublease/assignment where the original lessee is no longer liable.

RENT CONTROL

· “Hard” rent controls (post-war) FROZE rental prices.

· “Soft” rent controls implemented in 1970’s in almost all U.S. cities.  

· Allowed for periodical rent increases (with inflation)

· Hardship provisions—allows discretionary increases (above automatic increase) to assure that landlords don’t have hardship.

· Rate-of-return provisions—discretionary increases (above automotive) to assure that landlords get fair & reasonable rate-of-return.

· Pennell v. City of San Jose

Facts: City allows automatic annual rent increases of 8%.  If tenant objects to a larger increase, he is entitled to a hearing for reasonableness and tenant hardship.  Landlords sue arguing that the tenant hardship provision constituted a government taking.

Holding: There was no taking b/c statute never applied to DECREASE rental prices.  Premature.
Dissent: Landlords not responsible for social welfare.  Costs must be borne by whole.

· Economists generally oppose rent controls w/ some hedging.

NONPOSSESSORY INTERESTS: 
EASEMENTS—(Def.) gives the holder the right to use or restrict the use of another person’s land.  Unless expressly stated, the possessor of the easement is required to make repairs and maintain the easement land.

	EASEMENTS

	Classification
	Affirmative—holder may use servient tenement

	
	Negative—holder may prevent servient owner from lawful use:

1) Light

2) Air flow

3) Support

4) Flow of artificial stream

	Creation
	Express—written instrument

	
	Implied—prior use; necessity

	
	Prescription—adverse possession

	Enforcement
	Servient:

1) Any possessor

2) Notice (actual, inquiry, record) to satisfy recofding act

	
	Dominant—

· Appurtenant—follows land.  Any possessor may enforce; presumed appurtenant if land benefited.
· In gross—personal to original holder; not assignable unless commercial

	Remedy
	1) Damages

2) Injunction

	Termination
	1) Expiration

2) Release

3) Condemnation

4) Abandonment

5) Estoppel

6) Merger

7) Sale to BFP

8) Marketable title Act


· Affirmative Easement—privileges the holder of the easement to use another’s land

· Negative Easement—can prevent others from doing something on their land 

1. Light (example: Miami beach with skyscrapers that tower over portions of the beach, blocking sunlight)

2. Air 

3. Lateral support (not as relevant anymore)

4. Flow of artificial stream (not as relevant anymore)

· Easement Appurtenant—easement that follows the land, not the owner.  Burden parcel (servient estate)—land that is being used.  Benefited parcel (dominant estate)—adjacent land that is allowed the benefit of the easement (using neighbor’s land)
· Easement in gross—follows person w/ no land necessary (example: billboards)

· CREATION:

1) Express Easements:

· Requires a deed

· Must be written & recorded (Statute of Frauds)

· Faus v. City of Los Angeles

Facts: Easement granted for electric railway company.  Electric railway is replaced by busing system.  Original grantors sue for improper use of the easement.

Rule: Easements used for public interest reasons should be interpreted broadly.
2) Easement by Implication—Circumstances imply that there is an easement even if it isn’t in the deed (example: drainage ditch runs across another’s land.  Servient land is served with obvious knowledge of the ditch.  No mention of easement in the deed but it is implied).  There is an easement by implication when:

1. Two parcels were under one ownership in the past

2. there was permanent or continuous use (prior to the division)

3. use was apparent on reasonable inspection.

4. the easement is “reasonably necessary”

3) Easement by necessity—When land is subdivided and one of the parcels is landlocked from the public road or private sewer lines that pass under neighboring property.
· Two parcels were owned by one person at the time that the necessity became apparent

· the easement is “necessary.”

4) Easement by Prescription—(Def.) An easement gained similar to adverse possession.  In those jurisdictions that require property taxes to be paid for adverse possession to be valid (CA), property taxes are not required for easements by prescription.  Negative easements CANNOT be procured by prescription.
1. actual—most controversial element.  Use over the statutory period, then there is a presumption of adverse use.  
2. adverse

3. open & notorious—difficult element to meet for underground pipes, sewers, utilities.  In this case, constructive notice meets the open & notorious requirement.
4. continuous for the prescriptive period

· Justification for easement by prescription: (1) Presumption of a lost deed.  A previous owner granted the land but the deed was lost (2) Efficient use of the land

· Public prescription is outlawed by many states BUT some landowners whose land is publically used avoid a prescriptive easement by blocking land at least one day out of the year to stop continuous requirement. 

· CA State law: owner can record notice that others (the public) are using the land with permission by owner (therefore, no prescription).  OR owner can post a sign that says “Right to pass by permission, and subject to control, of owner.”  These avoid public prescriptions.

· Recording act is irrelevant to adverse possession OR easements by prescription because the title is not acquired by recorded title so it is not affected by recorded easements, other interests, etc.

· Finley v. Botto

Facts: Walkway between apartment buildings used by neighboring apartment (P).  Owner (D) builds a fence on the walkway.

Holding: D wins because the use was consensual b/c “neighborly accommodation” and that.  

Rule: If there is consent by the true owner, there can be no prescriptive easement.  This is a question of fact.

· TERMINATION:
· Expiration of time period

· End of necessity (in easement by necessity)

· Condemnation

By Easement Holder:

· Release—transfers interest to servient tenement owner
· Abandonment—Intent to abandon + non-use (non-use alone NOT enough)
· Estoppel—Easement terminated if criteria are met:
1. Words or conduct of easement holder indicates that she will no longer use easement

2. Servient owner reasonably relies on those representations

3. Servient owner materially changes position
· Excessive use—RARE 
By owner of the servient tenement:

· Merger—one of the owners buys the other property.  Easement terminated.
· Sale to a BFP—servient tenement sold to BFP without notice.  Unlikely to affect (1) prescription, (2) easement by implication, (3) easement by necessity
· Prescription—servient owner takes exclusive control of land (blocks easement) for prescriptive period
· Conservation Easements:

· Statutes passed to conserve and protect environment.  Relief given to landowner usually in the form of tax reductions.
· Both affirmative and negative requirements on landowners
· Conservation easements are counter to development.
· Potentially perpetual (lasting forever).  No way under the statute to end them even when they no longer seem worthy under a balance of conservation vs. development/efficiency.
· Some argue that there should be time limits or “doctrine of change” implemented so that the conservation restraints can be changed over time.
REAL COVENANTS
(Def.)—A promise to do or refrain from doing something.  Damage ONLY
	REAL COVENANTS

	Classification
	Affirmative—promise that servient owner will do something

	
	Negative—promise that servient owner will NOT do something

	Creation
	Express—written agreement ONLY

	Enforcement
	Burden:

1) Intent

2) Vertical privity

3) Horizontal privity

4) Touch & Concern

5) Notice

	
	Benefit:

1) Intent

2) Vertical privity

3) Touch & Concern

	Remedy
	Damages ONLY

	Termination
	1) Release

2) Condemnation

3) Merger

4) Changed conditions

5) Sale to a BFP

6) Marketable title Act


· Affirmative Real Covenants—promise to do something (ex. pay rent)

· Negative covenants (def.)—promise NOT to do something.  Similar to negative easements but includes anything that negative easements don’t (anything by light, air, support OR flow of artificial stream).

· DAMAGES ONLY available remedy for breach of a real covenant.

· BURDEN: (I Never Voted for Harry Truman)
1) Intent— original parties who created the covenant meant to have the benefit & burden last to successive owners.
2) Vertical Privity—relationship between original promisor and successive owners.  Successor must succeed to the same interest in the estate (ex. fee simple).  (Vertical privity if successor acquires the land by sale, intestacy, grant BUT NOT landlord-tenant or adverse possession)
3) Horizontal Privity—there must be some land transfer between original promisor and promisee.  Under common law, this was only satisfied if they were landlord-tenant.  However, some courts have found that grantor and grantee meet the horizontal privity requirement (as long as the covenant is in the deed).  
4) Touch & Concern—Promise must “touch and concern” the land.  Rent has historically been considered to meet this requirement.  
5) Notice—Recording acts (not common law) have required notice of any real covenants.
· BENEFIT:  (I Voted Terry)
1) Intent

2) Touch & Concern

3) Vertical Privity

· Eagle Enterprises v. Gross

Facts: Covenant says that P will supply D with water each year.  D wants out.

Holding: Covenant is not binding on the benefitor (D) b/c doesn’t Touch & Concern the land.
EQUITABLE SERVITUDES
(Def.)— Negative and affirmative covenants for adjacent landowners (NO PRIVITY REQUIRED).  
· Most covenants are enforced under equitable servitudes (instead of real covenants).

· Many jurisdictions have merged real covenants and equitable servitudes so both damages and injunction are available remedies despite under which the suit is brought.
· STATUTES have limited/changed rules around enforcement of real covenants & equitable servitudes.  Limited WHO can bring suit & how long covenant lasts (30 yrs. in Mass.)  General movement towards damages, not injunction. (ex. Mass statute)

	EQUITABLE SERVITUDES

	Classification
	Affirmative—promise that servient owner will do something

	
	Negative—promise that servietn owner will NOT do something

	Creation
	Express—written

	
	Implied—pre-existing common plan

	Enforcement
	Burden:
1) Intent

2) Touch & Concern

3) Notice (not required for gifts)

	
	Benefit:
1) Intent

2) Touch & Concern

	Remedy
	Injunction ONLY

	Termination
	1) Release
2) Condemnation

3) Merger

4) Unclean hands

5) Estoppel

6) Waiver

7) Changed conditions

8) Laches

9) Sale to BFP

10) Marketable title Act


· BURDEN: (Ingrown Toe Nail)
1. Intent

2. Touch & Concern

3. Notice (Actual, constructive OR record)—
· BENEFIT: (Ingrown Toe)
1. Intent

2. Touch & Concern

· REMEDY:
· Injunction ONLY

· If money owed, courts will put a lien on the property (limiting damages to the price of the property)

· Courts WON’T enforce when:

· Covenant violates public policy (ex. racial restrictive covenants)
· Covenants that create a monopoly

· Changed Conditions—it is no longer possible to fulfill the original parties’ intent.

· Bolotin v. Rindge

Facts: covenant restricts buildings in Hancock Park to single family homes.  Landowner wants to build commercial bldg. on Wilshire Blvd.
Rule: Covenants are unenforceable under the “changed conditions” doctrine when: 

1. Purpose of the restrictions are obsolete

2. Enforcement of the covenant no longer benefits adjoining owners.
HOMEOWNER’S ASSOCIATIONS:
· Responsible for maintenance of common areas and enforcement of the covenants in each owner’s deed.  Financed through monthly assessments

· CC&R (conditions, covenants, and restrictions) are put in the deed:
· Single family homes only

· Must pay $ for maintenance of common areas

· Buyer covenants to carry out the obligations of the cc&rs in the deed and agrees to pay fees to a HA (interest of developer comes to rest in HA)
· HA’s have problems enforcing covenants b/c:
1. Owns no property that is benefited by the covenants (not in privity with promise)

2. Covenant to pay homeowner’s fees doesn’t touch & concern the land.

· Issue: Can third parties enforce covenants against successive owners even though they don’t benefit from the breach?

· English Rule/common law: NO

· American Courts: SPLIT—some allow enforcement in equity (less restrictive)
· Neponsit Property Owner’s Ass’n v. Emigrant Industrial Savings Bank 

Facts: Successor has to pay HOA fees.  This deals with the “in gross” problem.  In this case, the HOA doesn’t own the property, which instead is commonly owned by all owners.  If you don’t look at the form (the association), but rather focus on the substance (the convenience of standing in the place of the individual owners), then it works.

· Covenants to pay money generally don’t T&C the land, but are just personal affirmative covenants.  However, the test here is that it depends on whether the covenant substantially alters the legal rights which otherwise would flow from ownership of land.

· Does it T&C the land?

· On benefit side, it must in order to make it appurtenant; on burden side promise to pay must T&C the land.  Here the court reasons that if the money is to be used in a way that affects the parcel, then it adheres in the land.

· Standing to sue problem: if there was big plot of land subdivided and sold off by owner to individuals, the first to buy covenanted with O, then later buyers covenanted with O too.  But can buyer 1 enforce the covenant made to O by later buyers, when it wasn’t made to him directly?

· Maybe as a 3rd party beneficiary of buyer 2’s promise

· Reciprocal negative servitude: This can be argued if: 

· Common plan at the outset

· uniform restrictions

· The buyer is on notice of that common plan

· This would then permit a prior buyer to sue (only for negative restrictions though).  It is only fair that way since a later buyer can properly sue because O’s benefit rightly passed to them when they bought the parcel.

· The first two indicate the intent of the developer.  Original intent is so important because, if the developer later changes his mind and stops placing restrictions, you can look back and see if he is violating the initial representation he made.  It is unclear how uniform the restrictions really have to be.

· Turner v. Brocato

3 sections with different restrictions.  In section C, lots have all different restrictions.

Question: are the requirements met under reciprocal negative servitude doctrine for Y owner to imply restrictions against owner X?

· No real common plan: plot drawn and plan stated, though not recorded.

· No uniform restrictions

· Not good case for notice either.  But court says X was on notice (“must have known” about restrictions) – sign at entrance of community (actual notice), other deeds have restrictions (a stretch b/c who looks at them, but this could be constructive notice), should have gone to neighbors to ask.

A powerful argument for ( could be that X lot on a corner, near area where there already was development other than single family homes – so maybe never intended as part of common plan.

COMMON INTEREST COMMUNITIES:
· Basic structure includes:

1) exclusive occupancy rights to a dwelling unit

2) co-ownership of common areas

3) detailed covenants, conditions, and restrictions governing use

4) assessment of fees for operation

5) owner participation in the governance

Predominant Forms:

· Cooperatives

device to share ownership among residents of a large, typically luxury, apartment building

· CIC developer forms and conveys land to corporation

· Stockholders are assigned “proprietary leases” to specific dwelling units

· Property owners don’t have title to specific units, but exclusive use and renewal rights

· Operates under charter and bylaws; directors are elected to oversee the building

· If destroyed: corporation recovers insurance proceeds and decides whether to build

· Condominiums

· members own their individual dwelling unit in fee simple and are tenants-in-common of underlying land and common areas. 
· possess title to interior spaces and extending part way through exterior/common walls
· if destroyed: more control to whether it will be rebuilt; access to insurance proceeds

· Difference between Coops and Condos: When the building is destroyed

· Coops: corporation recovers the insurance and decides whether to rebuild, residents exercising rights by voting.

· Condos: Individual owners owning air space.  Owners specifically decide to rebuild – How will insurance be utilized.  Insurance is distributed pro rata to unit owners.  Some states specify that if no decision is made within specified period, unit owners may seek to partition the property

· Condos are the most popular these days

· PUDs 
· Homeowners own dwelling and land; non-profit with quasi-democratic decision making structure owns common areas

· Scale of these has grown dramatically: IRVINE
· obligation to pay assessments runs with the land
· Legislation

· Federal Housing Administration Model Act (late 60s) – led to all 50 states establishing general approach to CICs and enabled their creation
· serious associated risks (Senator Proxmire), including growing fees, bad contractual agreements initiated by developer, expensive repairs

· Uniform Common Interest Ownership Act (UCIOA): deals comprehensively and consistently with all co-ops and PUDs

· Disclosure Requirements

Imposed by first generation enabling acts and later strengthened; sometimes warranties of fitness, merchantability, and cooling off periods required from developers.

· Procedural Requirements

Because disclosure doesn’t necessarily protect consumers and they are vulnerable to decisions of associations, UCIOA provides detailed requirements for structure, procedures, and voting rules of homeowner associations

· Substantive Limitations

Some states have substantive limitations (civil rights provisions, ability to make any improvements which don’t compromise structural integrity of the CIC).
Most states don’t limit substantive power as long as developers properly disclose and establish minimal procedural safeguards

· Judicial Oversight

Contract/Consent Model

Assumes owners purchase their interests with actual or constructive knowledge of CIC declarations; this is enough to legitimate the association’s decisions (though more problematic when applied to subsequent amendments to CIC restrictions)

Participatory consent: members of a democratically governed association consent to decisions made through the democratic process, even if their own views don’t prevail on particular issues

Standard: reviewing court should base its decisions exclusively on the agreements creating and implementing the CIC, make sure the association has met its owner procedural burden and if so, defer to its judgment

Problem: most purchasers neither read nor understand the agreements/documents
· Local Government Model

Since homeowners associations assume municipal functions (basic services, democratic process), apply an external standard to assess the validity of CIC restrictions.

Standard: residents should receive the same constitutional protections against the effective governing authority as residents of any publicly constituted government (based on values “widely shared throughout the community”; important restrictions on civil rights, etc.)

Problem: residents submit voluntarily to home owner associations much more than they do to local governments; means there has to be due process for every move/fine taken by the ass’n

· Administrative Agency Model

View homeowner associations as administrative agencies that have been delegated constrained authority to administer a regulatory framework (middle ground between contract/consent and local government)

Standard: courts use a process-oriented framework to review decisions of administrative agencies and to balance between allowing agencies substantial latitude for policy reasons and ensuring the agency adheres to its legislative mandate/standard of reasonableness

· Corporate Board Model

Modern corporation closely reflects the specialized contractual nature of the CIC

Standard: Judge homeowner decisions by same standard applied to traditional corporate boards.

Ultra vires standard: “outside of one’s powers” – the zoning act is not authorized by or violates an express provision of the enabling act

Business judgment rule: extremely deferential view which doesn’t allow shareholders to challenge management’s judgment

Problems: CICs are nor profit-oriented and risk taking (nor do you want them to be); business judgment rule would insulate directors from liability/accountability (gross negligence standard)

· Trust Model

CIC is a trust whereby homeowner association acts as a trustee charged with fiduciary duties of impartiality, loyalty, reasonable care, and information reporting.

Standard: less deferential than corporate board model because no permissive business judgment rule

Problems: normally reserved for people unable to make their own decisions (children); additionally, trust beneficiaries are less able than homeowners to exercise an exit option and have little say in the behavior of the trustees

Different standards apply in different circumstances:

· Hidden Harbor Estates v. Norman
Facts: resident objected to condo ass’n’s no-alcohol in common areas policy, imposed by vote 
Rule: Ass’n can’t adopt arbitrary rules, but it can curtail individual rights if it is a “reasonable” restriction: 
1) can make substantive rules, so long as they don’t effect fundamental rights (alcohol is not a right)

2) where we look for reasonableness is not in the facts, but in what other bodies do (states can be dry)

3) not based on factual history, but rather on external norms


Really looking at the Homeowners association as a local govt.

· Hidden Harbor Estates v. Basso 

Facts: Ass’n objected to hole drilled by mobile home owners in their yard)
Rule: Two categories of cases:

1) where condo ass’n attempts to enforce original terms of restrictive use rules

Rule: strong presumption of validity since each owner purchases his unit knowing of and accepting the restrictions to be imposed

2) rules promulgated by the board or their refusal to allow a specific use
Rule: A test of reasonableness is used on board-created rules; the board must allow the use unless it is demonstrably antagonistic to the legitimate objectives of the association

(inconsistent with Norman; Basso relies on external norms); distinguished because it is on private property rather than a common lot

· Laguna Royale Owners Ass’n v. Darger

Facts: members wanted to sell shares in their condo to three other couples)

Rule: Test for reasonableness under CA law:

1) whether the reason for withholding approval is rationally related to the protection, preservation, or proper operation of the property and the purposes of the ass’n as set forth in its governing institutions, and

2) whether the power was exercised in a fair and nondiscriminatory manner

1. Private entities can discriminate, except for legislation that covers it.  There is some line between private and public behavior.

a. Then there are interesting cases like Shelley v. Kraemer where selling was limited to whites.  Not OK because private behavior is turned into public behavior on the line of “state action.”  But courts have really run from that since this case, and have relegated it to just that situation in order to prevent that exception from eating up the whole of the distinction.
· Individual Rights

Very few statutes (FL) deal with civil rights; uncertainty of courts reaction to civil rights restrictions may lead to untouched restrictions.

French, the Constitution of a Private Residential Government Should Include A Bill of Rights
both rigid (unable to adapt to changing conditions) and flexible (may lead to devaluement of units) restrictions have their own associated dangers 

Proposed homeowner’s bill of rights:

1. equal treatment

2. speech (political signs and symbols
3. religious and holiday displays
4. household composition (rather than number/fair share use)
5. activities within individually owned property
6. pets (unless prohibited at time of sale)
7. allocation of burdens and benefits
8. alienation
ZONING
· Dillon’s Rule—Municipalities get their power from the state & can only exercise authority expressly granted by the state.

· Home Rule—CA—other jurisdictions allow the municipality to have more authority not expressly granted by the state.

· States can overrule local land use decisions.

· Zoning Enabling Act—every state has adopted this in one form or another.  Authorizes municipalities to adopt and enforce zoning regulations that segregate land uses.

· Houston, TX is the only city without zoning regulations.  However, in that city third parties (the public) can enforce privately negotiated servitudes.  This creates a flexible form of enforcement of land use.

· Distribution of municipal zoning authority:

1. Local elected legislature (city council)—has power to adopt and make significant changes to zoning

2. Planning commission

3. Building department

4. Board of zoning

· Village of Euclid v. Ambler Realty Co.

Facts: Zoning regulations segregate land uses throughout the city.  The regulations decrease the value of P’s property (situated between diff. zoning regs.) by 75%.  

Holding: Municipalities have authority to zone land uses as part of police power. (BROAD interp.)
Rule: Zoning regulations are only void if they are arbitrary and have NO substantial relation to the public health, safety, morals or general welfare.
AESTHETIC ZONING (Post-Euclid)
· Before Euclid, most courts would not allow zoning for aesthetics but after Euclid, municipalities have a lot of power and discretion to make zoning regulations and courts expand discretion to include zoning for aesthetics.  Euclid created a broad reading of the police power, giving municipalities more power.
· Historic Preservation
· Conservation of Open Space zoning
· Signs—

· Billboards/commercial signs 
· Regulation of signs creates some 1st amendment issues
· Metromedia v. San Diego

Facts: Ordinance prohibited off-site billboards & commercial signs but allowed on-site signs.  City’s justification was traffic safety.  
Holding: Found to be a violation of the 1st amendment because it prohibited political signs (off-site) but not commercial—the Court finds this to be a prohibition based on content.

· Los Angeles v. Taxpayers for Vincent

Holding: Court upholds an ordinance that prohibits the posting of any signs on PUBLIC PROPERTY.  Aesthetics are substantial government interest.
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