Property: Redux
CO-OWNERSHIP
	Type
	Created by:
	Interests
	Rights and Responsibilities
	Severed by:
	Cases

	Tenancy in Common
	Express conveyance or inheritance.
	Each tenant has a stated share of the property.  Can have unequal shares.
	Each tenant has an equal right to possess the whole property.  When one tenant dies, his interest goes to his heirs (no right of survivorship).  
	Can petition for partition.  Court will do so if it is in the interests of the tenants as a whole.  

Ouster: denial of basic right to occupy property.

	Delfino v. Vealencis,
Spiller v. Mackereth

	Joint Tenancy
	Unity of Title
Unity of Time
Unity of Interest
Unity of Possession
	Each tenant has an undivided interest in the whole property.  
	Right of survivorship.  Decedent’s interest cannot pass to his heirs.

Can’t sell co-tenants interest but can lease all of it.  
	Severance of any of the four unities.  Can sever joint possession by conveying interest to one’s self.  
If one joint tenant mortgages property, in a title state, property becomes T.I.C.  (but not in a lien state like CA)

Divorce usually converts a joint tenancy into a tenancy in common.
	Riddle v. Harmon

	Tenancy by the Entirety
	Can only exist between husband and wife.  
	Each has a one-half undivided interest in the property
	Creditor can’t reach property.  Only counts for property with a market value.
	Divorce.
	Sawada v. Endo, In re Marriage of Graham


ACCOUNTING FOR BENEFITS, RECOVERING COSTS
	Rents and Profits
	Co-tenant who collects rents from third parties must account for it to the other co-tenants.  Must account for all net rents, royalties and other proceeds in excess of his share.  This accounting is usually based on actual receipts, not fair market value.

	Taxes, Mortgage Payments and other charges
	A cotenant paying more than his share of taxes, mortgage payments and other charges generally has a right to contribution from the other cotenants, at least up to the amount of the value of their share in the property, because it is in everybody’s interest that the property not be foreclosed.

	Repairs 
	Cotenant making repairs has no affirmative right to contribution from the other cotenants in the absence of an agreement. Law can’t determine just how much money for repairs should be spent.

	Improvements
	Same as with repairs, cotenant has no right to contribution for improvement.  However, the interests of the improver are to be protected if this can be accomplished without detriment to the interests of the other cotenants.  So, in a partition in kind, the improved property is giving to the improving cotenant, and in accounting for rents and profits, the improver is allowed all increments in value attributable to the improvements.  


LANDLORD AND TENANT
	Types of Leases


	Tenancy for Years
	Fixed period of time with calendar dates for the beginning and end of term ascertainable.

	Periodic Tenancy
	For a fixed period of time until either the landlord or the tenant gives notice of termination (“month to month” etc.)  Terms and conditions carry over.

	Tenancy at Will
	Lasts only as long as tenant and landlord desire.  Both are equally capable of terminating the lease at any time.  May have a notice period for termination.

	Tenancy at Sufference
	A tenant not rightfully in possession but wrongfully remains in possession after the tenancy expires.  Not a trespasser but not really a tenant.  This lasts until the landlord either evicts the tenant or elects to hold the tenant to another term.


	 The Holdover Tenant:

	At common law, there was no excuse for holding over.  Nowadays courts will excuse tenant if it is apparent that the tenant didn’t mean to hold over (accident, etc.).  If the landlord notifies a tenant that the rent will be increasing, tenant is liable for the increased rent unless he notifies landlord that he will not pay it.  If tenant refuses to renew lease but continues to pay on a month-to-month basis, and landlord cashes checks, courts will assume that landlord accepted new lease as a periodic tenancy.  




	 The Lease:

	Tenant acquires right of exclusive possession.  Landlord retains a right of reentry if the tenant breaches a covenant.  Tenant assumes responsibility for caring for property.  However, under contract law, parties may allocate risks, expenses and duties as they see fit.  Leases for more than one year have to be in writing.  Unequal bargaining power is created by a shortage of available housing.  




	Selection of Tenants:

	Shelley v. Kraemer: courts will not enforce restrictive racial covenants (1948)

FHA: Exemptions: religious organizations and private clubs; if owner doesn’t own more than three single-family homes, or if owner lives in one of the living quarters.


Race, Color, Religion, Sex, Familial Status or National Origin (RSRCFN)

Rent, sell, negotiate to rent, sell, terms conditions, advertisement.  

Only have to show discriminatory impact, not intent.  


Soules v. HUD: ordinary listener standard.  
· Once plaintiff makes out a prima facie case of discrimination, burden of proof shifts to defendant to explain whether impermissible considerations motivated his actions.  Pretext.  




	Landlord’s Duty to Deliver Possession:

	Majority Rule (English Rule): Has to give tenant both legal right of possession and actual possession.  LL in better position to know about the possibility of holdover tenant.

Minority Rule (American Rule): Has only to give the legal right of possession.  New tenant has a remedy against the holdover tenant, but not the landlord.  




	Subleases and Assignments:

	Assignment: Assigned by either the lessee or the lessor.  New tenant (assignee) is in privity of estate with the landlord, and unless otherwise provided, their obligations are the same as in the original lease.

Subleases: Tenant who subleases is a landlord to his sublessee.  There is no privity of estate between the original landlord and the sublessee; neither one can sue the other.  Original landlord cannot recover directly from a sublessee.
Assignment or Sublease?  At common law, if subleasing tenant got anything less than the whole estate, it was a sublease.  If the transferring tenant retained a right of entry and not a reversionary interest, the common law saw it as an assignment and not a sublease.  The modern trend is to examine the intention of the parties, sometimes even despite the language they use.  (Ernst v. Conditt) 
 Commercial Lessor has a duty to act in good faith with regard to allowing assign.



LANDLORD AND TENANT’S RIGHTS AND RESPONSIBILITIES
	If the Tenant…
	The Landlord May
	Tenant may Counterclaim

	Abandons
	Retake the premises and re-rent.

Demand total rent due on lease.

May have to mitigate (tenant only liable for rent to the day of termination, not to the end of the lease term).
	*Constructive Eviction under Covenant of Quiet Enjoyment.  Must be substantial interference, must give notice to the landlord, must vacate the premises, and it must be the landlord’s fault.  
*After vacating, the tenant can recover damages for being wrongfully evicted.

	Breaches Lease by Failure to Pay Rent
	Eviction by Judicial Process: Unlawful Detainer Suit

Self-Help (Berg v. Wiley): must be peaceable
	Illegal Lease Agreement
Implied Warranty of Habitability: tenant need no abandon, but must notify landlord and give a reasonable amount of time for correction.

Damages for Implied Warranty is the difference between the value of the residence as warranted and its value as it actually exists.  Tenant may also recover for discomfort and annoyance and costs of repair.  

Tenant may choose to withhold future rent.  

	Tenant has a duty to Repair, to not commit waste (ameliorating, damaging or involuntary) and a duty to pay rent.
	Eviction, etc. above.
	


SALES AND GIFT OF REAL PROPERTY
	Contracts of Sale
	Contract to buy/sell is signed, specifying closing date.  At closing, seller will hand over title and buyer will hand over money.  Must conform to Statute of Frauds.
	Part Performance: oral  agreement, go into possession, used to prevent injurious reliance.

Estoppel: defense in law as well as equity.

Hickey v. Green.

	Marketable Title
	Implied that every contract for sale of property will furnish the buyer with a marketable title reasonably free from defects.  Doesn’t have to be perfect, just insurable.  
	Defects in Title: private encumbrances, unrecorded easements, covenants and restrictions on the use of property.

Curing title defects: seller has until closing to cure.  Prior to getting title, you get an abstract of title listing all possible defencts.  

Zoning can sometimes make title unmarketable.  

Existence of restrictive covenant makes the title unmarketable.  

	Risk of Loss
	Because the property is subject to being damaged or destroyed between the time the contract is made and the deal closed, allocation of the risk of loss is important.
	a. Equitable Conversion: between contract to sell and closing, buyer is treated as the owner, though doesn’t have right of possession until closing.

b. Alternative Approaches: minority rule holds that the risk of loss remains with the seller until closing.  If the damages are slight, the buyer must still go through with sale but entitled to have purchase price reduced.

	Duty to Disclose Defects
	Doctrine of caveat emptor says that the seller is under no duty to disclose unless there is a confidential or fiduciary relationship between the parties, but…
	No active concealment.

Under common law, no liability for nonfeasance, just malfeasance.

Defect must be “material” in order to be actionable.  Objective or subjective test of what is “material”?
Stambovsky!

	Warranties from Seller
	Common law rigidly applied doctrine of caveat emptor but modern courts have held there is an implied warranty that the building is fit for the use contemplated by both of the parties.  
	Implied Warranty of Workmanlike Quality: Privity of contract is not necessary for latent defects that manifest themselves in a reasonable amount of time.  

In some states there is an implied warranty of suitability.

“As is” or “merger” clause doesn’t work as a general disclaimer, just with regard to a specific party.  




THE DEED
	Requirements
	Only the grantor has to sign.  Should sign before a notary to comply with recording acts.  Must name an ascertainable grantee.  Property to be conveyed must be described.
	Deed doesn’t require consideration.
Land can be described in metes and bounds, recorded plat, the name of the property and the street address.  Patent defect is one that just screws up the numbers or other characteristics.  Latent ambiguity is one that can be resolved by turning to extrinsic evidence.  



	Warranties of Title
	
	

	Delivery
	One of the requirements of a deed is that it must be delivered.  Delivery has two requirements: (1) the grantor must manifest an intenet to make the deed effective and (2) the grantor must immediately give it to the grantee.
	Types of Delivery: 
a. Grantor-grantee Delivery

b. Delivery subject to a condition

Grantor has to really give up control or it’s no good—should set up a trust if intention is to avoid probate like in childless couple case.  

c. Delivery to third-party (escrow): deemed an effective present delivery so long as the grantor doesn’t retain the right to revoke the delivery




	The Mortgage:

	Lender is the mortgagee; borrower is the mortgagor.  Under common law, lender would receive title in fee simple absolute if the borrower failed to pay promptly.  Have up to three years to repurchase property that has been foreclosed—problems with that!  If there’s a sale, money goes to the lender and the debtor.  If the sale is less than the debt, a personal judgment is issued against the debtor—all assets.  


RECORDING SYSTEM
	Recording Systems
	Purpose is to give notice to the public as to who has what interest in the property.
	Two kinds:

a. Grantor-grantee index: chron, two books, tough.

b. Tract index: tract, block and lot number.  Chron.  



	Failure to Describe Property with Specificity
	Luthi v. Evans: oil leases, not specifically mentioned, but a “Mother Hubbard” clause refers to “all interests” 
	Mother Hubbard clause too vague to be constructive notice to a subsequent BFP.  
You’re protected if you have actual notice, inquiry notice or on constructive notice.  



	Types of Recording Acts
	At common law, the first person to record had priority.  All states have recording acts that replace the common law.
	Race Statute: First person to record, even if person recording had knowledge of prior unrecorded conveyance.

Notice Statute: BFP prevails over a prior grantee who has not recorded unless the BFP has actual or constructive notice of the prior conveyance at the time its conveyed to him.

Race-Notice: In order to cut off a prior, the BFP must both record first and have no actual or constructive notice of the prior conveyance.  



	Chain of Title Problems
	Chain of Title refers to the title established by the grantor’s predecessors up to the time of the conveyance to the grantee.


	Bd. Of Ed. of Minn. v. Hughes: Can use estoppel.  Deed from an apparent stranger was not notice.  

	
	Deeds Recorded Before Grantor Obtains Title
	If a grantor does not have title at the time he conveys but subsequently obtains title, the doctrine of estoppel by deed applies.  

Under this doctrine, the grantor must then convey the property to the grantee.

  

	
	Subdivision Restrictions
	Guillette v. Daly Dry Wall: restriction to single-family homes.  D wanted to build an apartment bldg.  

Grantee is bound by restrictions in deeds to its neighbors from a common grantor.

Not tough to check out all the other grants because MA had a grantor-grantee index. 



	Persons Protected by the Recording Act
	Creditors and subsequent purchasers are often protected, though donees and devisees are not.  “For love and affection” no good.

	It has been necessary for courts to determine whether a person is a purchaser or a donee and what constitutes valuable consideration for purposes of the recording act.  

	Inquiry Notice
	The third form of notice (in addition to actual and constructive) is inquiry.  It imposes on the grantee the duty to inquire of documents which are referred to by documents in the chain of title.
	a. Inquiry from the Subdivision: Negative Reciprocal Easement may be implied from the neighborhood.
b. Inquiry from Possession: a buyer is chargeable with the knowledge that would be revealed by a physical inspection of the premises (Waldorff Condo Case). 



	Marketable Title Acts
	These acts forbid the assertion of stale claims—statute of limitations to extinguish all interests and claims existing before date of the root of title.  
	Root of title is that conveyance or other title transaction in the chain of title of a person, upon which you base the marketability of a title and which was the most recent to be recorded as of a date 40 years prior to the time when marketability is being determined.

	Title Insurance
	Doesn’t run with the land; each subsequent purchaser must purchase it. 
	


NUISANCE
	Private Nuisance
	Three elements to private nuisance:

1.  Substantial Interference

2.  D must act intentionally  or negligently

3.  P must be entitled to the use and enjoyment of her land.

1. Nuisances at Law: Nuisance not permitted in neighborhood in question—like a nuclear power plant in a residential neighborhood.

2. Nuisances in Fact: One which due to the location or circumstances is a nuisance.


	Weighing the Harm: Extent of harm must be evaluated.  Look at burden it will cause D to correct; social value of land involved; suitability of land to locality.

Tests for Nuisance:

3. Threshold Test

4. Utility Test (if a lot of utility, may have to settle for damages and no injunction).

5. Even if utility outweigh the harm, can still get damages unless it will practically put owner out of business.  


	Public Nuisance
	A nuisance that adversely affects the public as a whole.  


	Private individuals may bring public nuisance suits only when she can show that its particularly injuries to her and the harm she suffers is greater than that of the public in general.

If plaintiff in public nuisance suit meets the criteria to bring the suit, she does not have to have an interest in the adversely affected land.  


	Unintentional Acts
	May be a nuisance.  
	The court takes into account the gravity of harm and the conduct of the defendant.

	Compared with Trespass
	Chief distinction between nuisance and trespass is that a nuisance involves interference with the quiet enjoyment of the land and trespass involves interference with the right to possess the land.
	

	Negligence
	Negligence is not a necessary element for a private nuisance.
	Morgan v. High Penn Oil: oil refinery emits noxious gasses, court enjoined D from continuing nuisance.  Even though refinery is a lawful business court still gives injunctive relief.


	Remedies
	Basically two types: damages and injunction.  An aggrieved party can use reasonable self-help to abate the nuisance but can only use reasonable force.  

Collision in the uses of land impels the need for a system to sort out private law, public legislation/regulation.  
	Weighing the value of the offending conduct: if the offending conduct is of good social value and suitably conducted at another location, court may award damages instead of abating nuisance (Boomer).  

Rule of Necessity (Estancias): Balancing the equities and found that Ps use and enjoyment of land was substantially impaired.

Post-injunction bargaining: injunctions for sale by plaintiff. 

Bilateral bargaining could take place instead of a lawsuit.  



	Economic Considerations
	Boomer v. Atlantic Cement: 
	If injunction were granted, it would shut down 75% of the cement factories in NY.

Technology not advanced enough to correct the nuisance.

Granting permanent damages in lieu of injunction would more justly balance the equities in this case.  

Dissent: This approach licenses a continuing wrong and impairs the incentive for D to eliminate the nuisance.  



	Pre-existing Lawful Industries
	Spur Industries v. Del Webb
	A change in the surrounding area can make a pre-existing lawful use into a nuisance.

Because P brought people to the nuisance, to the foreseeable detriment of D, P must indemnify D for the reasonable expense of moving or shutting down.  

Unreasonableness turns heavily on considerations of gravity and utility.  




EASEMENTS
	Definition
	An easement is a right afforded a person to make a limited use of another’s property. It is a non-possessory interest in land.  It may endure for years, for life, or in fee.
	Different from profit, which is the right to enter onto the land of another to take something, like animals or coal.

Different from a license, which is merely the permission to enter upon or do acts upon the land of another and is revocable.



	Types of Easements
	Affirmative Easement: Right of way, etc.

Negative Easement: Right to make the owner of servient land not do something he would otherwise be entitled to do.  Disfavored by court except for light, air, adjacent or lateral support, and flow of artificial stream.  Can’t arise by prescription.  Otherwise court construes them to be covenants or servitudes.


	Easements Appurtenant: Easement that confers a benefit on a dominant tenement is appurtenant to the dominant estate.  Burdened land is servient.  
Easements in Gross: Easements which are personal to their owner.  The servient land is burdened but there is no benefited land.  Common examples are utility right of way and billboard. 

· Negative Easements are always appurtenant to a dominant tenement.

	Creation of Easements
	Reliance: Holbrook v. Taylor

	Taylor built a house and Holbrook didn’t say anything, so is estopped from denying easement.

Spent money in reliance on existence of easement.  Estoppel.

If house burnt down, easement still exists because it is appurtenant to the parcel.



	
	Implication: Van Sandt v. Royster.  

Two kinds of implied easements: easement by necessity and quasi-easements.  Quasi-easement is what happens to an easement by necessity when it is further conveyed.  

“Implied easement created because court inuits that parties intended it but forgot to write it down.”

	Sewer line case.  Courts of equity willing to recognize an easement that exists only by virtue of an implied reservation.  

In circumstances of necessity, like sewer drainage, a reservation of use may be implied in favor of the prior quasi-dominant estate, even though no reference is made in the deed.  


Notice must be given to the quasi-servient estate.  Servient estate was on inquiry notice: could have looked around and realized others were tapped into his sewer line.  


	
	Necessity: Othen v. Rosier
· Public policy scorns economic waste in land-locked property. Easement by necessity has to arise upon the original severance of the property to show where easement is supposed to be.
	Flooded road case.  No easement by necessity or prescription.  In order for there to be an easement of necessity, it has to have existed at the time the original grantor severed the two estates.

Just because land is totally surrounded doesn’t, itself, give P an easement since P and D were not in privity of ownership.

No easement by prescription because it has to be adverse—D consented to let P use the easement.

How necessary is necessary?  Some courts see cost as irrelevant, others will give it when inadequate, financially or physically difficult.  



	
	Prescription: Mathews v. Bay Head Improve.Ass’n
Unlike adverse possession, easement by prescription involves the use of land, not the possession of it.  

Lost Grant Theory: if you use it long enough, assumed that original grantor made a grant.


	Public Trust Doctrine: State is the trustee, the guardian of the public’s rights up to the ocean’s mean high-water mark.

This case extends public trust to a quasi-governmental agency.

Power to exclude one of most treasured strands in owner’s bundle of property rights, but State v. Shack held that the right to exclude wasn’t total, and can be moderated in the public interest.  

American courts don’t strike down judicial takings, just legislative ones!  


	Assignability of Easements
	Where an easement is appurtenant, the burden on the servient tenement is limited by the needs of the dominant tenement.  

Easement in gross has no such limitation, so courts have tried to prevent the burden on the servient tenement from increasing beyond what was intended by the original parties.  
	Bar against assignability of easements in gross is lifted for commercial interest, so that for example utility easements can survive changes in utility structure.  

The only easements in gross not assignable under modern cases are recreational easement.  Restricting their assignability appears to rest on the courts’ conclusion that they are intended to be personal and on the fear of burdening the servient land beyond original contemplation of the parties.



	Scope of Easements
	An excessive or improper use of an easement normally justifies injunctive relief, as well as provable damages, but does not usually extinguish the easement.

Can often increase the scope of an easement by prescription.  
	1. Express Easements: Depends on the language used in easement.  Reasonable changes in the dominant estate may support changes in the use permitted.

2. Necessity: Depends on the extent of the necessity.  

3. Implied: Depends on the quasi-easement use, as charged by reasonably foreseeable changes in the use of the dominant estate.

4. Prescriptive: Usually limited to the original use.  

	
	Brown v. Voss: Attempt to expand scope of use of easement to nondominant tenement.  
	New house going to straddle B+C when original easement was to gain access to B only, a misuse of the easement.

However, D not entitled to injunctive relief.  Misuse didn’t increase the burden on Ds estate.  

An injunction would work a considerable hardship on P but its denial would not damage D.  

	
	Conservation Easements: Burden runs if in gross by statute for conservation purposes.   Need a statute for it to exist.  

	Viewed as an easement so as to avoid abstract covenant at law rules (that the burden must run).  

	Termination of Easements
	If a person acquires title to both dominant and servient tenements, the easement is extinguished.  A subsequent separation of the tenements does not revive the easement.  
	You can also release an easement by a written instrument or an oral agreement accompanied by an act done in reliance on the instrument.  

An easement in a structure will terminate if the structure is destroyed.  

	
	From commercial to recreational use: Presault v. United States.  

Rails to Trails Act.  Issue was whether the conversion to a public recreational trail of a right-of-way was a taking of the owners of the fee simple.
	Railroad had an easement, not a fee simple.  What was the scope of the easement?  Look to see if the bike trail is a foreseeable use and if there was any additional burden on Ps.  In this case, it was not foreseeable.

The easements were abandoned when RR ripped up tracks and therefore the easement was extinguished.  


REAL COVENANTS and EQUITABLE SERVITUDES
	Covenants
	Promises to use or not to use land in a specified way.  

These covenants run with the land, but they are not interests in land.  

Like with easements, covenants can be affirmative or negative.

Common Law Required Covenants to be in Writing.


	Benefits and Burdens: Benefited land is comparable to a dominant tenement and burdened land is comparable to a servient tenement.

Covenants are enforceable by the parties to them.  Problems arise when third parties try to enforce them.  Matters whether it’s the benefit that runs with the land or the burden.

	
	Benefit
	Benefit runs with the land if:

a. Original parties to the promise intend that it run with the land.

b. There is vertical privity of estate.

c. The covenant must touch and concern the land.

	
	Burden
	Burden runs with the land if:

a. Original parties to the promise intend that it run with the land.

b. There is vertical privity of estate.

c. The covenant must touch and concern the land.

d. If the assignee is a BFP, must also have notice.  

	Equitable Servitudes
	An equitable servitude is a covenant enforceable at equity against the assignees of the burdened land.  It does not matter whether the covenant runs with the land.  
	a. Must be in writing.  Some courts will imply an equitable servitude in cases involving subdivision restrictions.

b. Reciprocal negative or restrictive equitable servitudes: reciprocal scheme in a neighborhood; must be part of developer’s master plan.

c. Can be enforced by 3d Parties.  
d. Possible for the benefit to be enforceable by prior buyers.  

	
	Enforceability by and against subsequent assignees: Tulk v. Moxhay.  
	While courts usually won’t enforce covenants that don’t run with the land, where there is notice of the covenant it will.  It is an enforceable equitable servitude to keep the property maintained as it originally was.  

	
	Inquiry Notice: Sanborn v. McLean
	Gasoline station in a residential neighborhood.  If the owner of two or more lots, situation in such a way as to bear relationship to one another, places restrictions on the use of one lot of the benefit of the lot retained, a reciprocal negative easement arises on the lot retained and runs with the land to purchasers with notice.    

Inquiry notice since all lots uniform in use.  

	
	Affirmative Covenant: Neponsit Property Owner’s Ass’n v. Emigrant Industrial Savings Bank
Covenants run with the land when there is:

                    -original intent

               -touch and concern

      -privity of estate between  party benefited and arty burdened.  
	P trying to foreclose on a lien for lack of payment of ass’n fees.  Subsequent purchaser are bound by an affirmative covenant to pay money for use in connection with, but not upon, the land which is subject to the burden of the covenant.

Because the payment of the maintenance fees is essential to the enjoyment of the property, the covenant “touches” the land and is binding on subsequent purchaser.  

Parcel benefited by maintenance and all are burdened by cost.  

	
	Personal Covenants do not run with the land: Caullet v. Stanley Stilwell & Sons.
	Builder case.  A servitude in gross, where the benefit is personal but the burden is placed on the land does not fly.

Restriction on alienability.

Vague, terms of construction, etc.



	Termination of Servitudes
	Covenants and Servitudes can be abandoned; 

the benefited party can acquiesce to their violation, 

or be estopped from enforcing the covenant.


	The neighborhood can change so that enforcing the covenant will no longer benefit the neighborhood.

The hardship on the burdened property may be too great for the court to sanction enforcement of the covenant.

Also, like easements, if the benefited estate and burdened estate come to be owned by the same person, the covenant or servitude merges into the estate.  



	
	Western Land Co. v. Truskolaski (Reno Case).
	As long as the original purpose of the restrictive covenant can be accomplished to the benefit of the restricted area, the covenant will be enforced.

Zoning ordinance doesn’t override privately placed restrictions.

Changed conditions is not a valid argument in courts of law, just courts of equity.  In an equitable action, changed conditions can give rise to a remedy of damages, not just an injunction.  

	
	Rick v. West (Holdout Case).
	West wouldn’t release a covenant when the developer wanted to sell previously restricted land to a hospital.  

Having a property right means you get to be arbitrary just as well as sensible in using and wielding it.

D relied on the restrictions and has a right to do so.  


ZONING

	Zoning Power
	Only the state has the power to zone.  This power has been delegated to cities and counties by statutes called “enabling statutes.”  All local zoning activity must abide by the enabling statutes.
	The goal of zoning is the orderly development of the community.  It promotes economic growth, community health, welfare and safety.

	Constitutional Considerations
	Due process requires that landowners who wish to challenge zoning be given a hearing.  

Zoning restrictions must be for a legitimate governmental objective.  


	Equal Protection Clause requires that all landowners who are similarly situated be treated equally, unless there is a legitimate reason for not doing so.

If zoning constitutes a taking, just compensation must be given.

	
	Village of Euclid v. Ambler Realty Co.

Asked the question of whether a comprehensive zoning plan restricting uses of properties according to areas designated by a legislative body unconstitutional for violation of the Due Process and Equal Protection Clauses of the Constitution.  

	Ordinance must find justification under the police power of the state asserted for the public welfare.

It is reasonable for a legislature to regulate building to avoid nuisances and promote safety.

Complete restriction to residential is proper.

Zoning Laws are now presumptively valid.

	Administration of Zoning Ordinances
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