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PROPERTY

I.  Background Legal Rules and Institutions (AP)

Property Rights:

Possession/Use

Exclusion

Transferability

Alter/Destroy

Principle Ways to Look at Private Property

Locke (Natural Rights)

1.  Obvious we all have property rights in own bodies

2.  own our own labor

3.  own anything once in the commons, as long as you mix your labor w/it


a.  so long as enough as good left for others


b.  only as much as on can make use of before it spoils (what about things that don’t spoil – IP?)

Personhood

Some things help us develop as persons (e.g. a wedding ring) – non-fungible

Distributive Justice (John Rawls)


Entitled to a minimum amount of primary goods


Least advantaged segment must increase if any is to increase

Utilitarianism


Defined by outcomes


Maximizing some defined good – distribution doesn’t matter


Maximize total wealth

___________________

Tragedy of the Commons: people are self-interested and if there is a common resource, people will likely overuse


that resource


To overcome:


1.  Govt. regulation


2.  Social controls


3.  Privatize – make everybody responsible for their own

A.  Acquisition of Property


See Outline #1

ADVERSE POSSESSION
(1).  Actual Possession:  making actual, productive use of land consistent w/ characteristics of land


YES: gardening, mowing, repairing


NO:  “No trespassing” sign


(a).  Color of Title (constructive possession – exception to rule): If claim is based on a defective document –



AP gets title to all land described in deed, not just land he possesses (invalid if claimant knows title



Is defective)

(2).  Hostile w/ a claim of right:  AP cannot have express or implied permission (relatives, holdover tenants, 


transferees, neighborly accommodation, possession began w/ owner’s permission)


a.  Some states require good faith 


b.  Manillo – got rid of hostility req. – visible, notorious, exclusive is enough

(3).  Open and Notorious:  AP must use land openly w/out attempts to hide/disguise use – gives true owner


chance to detect AP (don’t need actual notice unless AP for joint tenants/tenants in common)


- In urban area, must give actual notice if encroachment is small

(4).  Exclusive Possession:  Use must be exclusive of true owner throughout statutory period; true owner can’t


exercise ownership rights to land (owner must file suit to eject – blocking usually not enough)


YES: true owner files and successfully prosecutes suit to eject claimant or quiet title


NO:  inundation of land by water from true owner’s reservoir indicates AP not exclusive

(5).  Continuous for Statutory Period:  Continuous, not necessarily constant (using land as customarily used)


YES:  summertime use of property normally used for summer residences


NO:  clearing vacant lot, planting trees/rose bushes


a.  Tacking: successive occupiers can take periods provided prity exists



1.  Transfer by will, grant



2.  Color of title – transfer land described in title



3.  No time period elapsed between transfer


b.  Tolling:  Statue of Limitations stopped if owner incapacitated when claimant 1st takes possession



(insanity, imprisonment, service in army) – No tolling if disabilities arose after occupier took



possession


c.  Statutory Period:  States w/ shorter periods typically require occupier to have paid taxes during stat.



period (CA: 5 years; common law: 20) – limits AP to cases where claimant took possession under



color of title (only time when they would receive tax bills)

REMEDIES:  File & prosecute suit to quiet title, eject claimant.  Insufficient: letter demanding claimant to 


leave; filing suit w/out prosecuting case

1.  Doctrine of Dedication: State may claim title to private roadway if (1) owner explicitly dedicates road + state


accepts it, OR (2) inferred from owner’s acquiescence in public use of his property

2.  Doctrine of Agreed Boundaries:  When owners of contiguous parcels unsure of boundaries agree to incorrect


boundaries – owner estopped from later asserting correct line if both relied on agreed line for statutory period


or if one detrimentally relied on agreed boundary

PRESENT AND FUTURE INTERESTS

1.  Life Estate:  Restrictions


a.  partition – land must be worthless in present divided state


b.  waste – cannot injure property to detriment of future interest holder


c.  permissive – failed to fulfill financial obligations – taxes, interest on mortgage, repairs



1.  Future holder can have lien on property if taxes, etc. not paid

2.  Defeasible interest: subject to conditions


a.  Subject to condition subsequent (provided; however, if; but if; on condition that)



- Grantor must make express reservation of right of entry or power of termination


b.  Defeasible (so long as; while; until; during)



- Reverts automatically

3.  Alienable:  transferable

     Devisable:  can be given by will

    Descendible: can be inherited

RESTRAINTS ON ALIENATION
TYPE OF INTEREST




TYPE OF RESTRAINT

	
	Disabling:

Prohibition on alienation:  “to A, but A may not attempt to alienate the land; any attempt to alienate is void
	Forfeiture

Condition that permits grantor to exercise power of termination or automatically divests grantee in favor of third party or grantor: “To A, so long as A doesn’t attempt to sell the land”
	Promissory

Breach of a convenant, making covenator liable for the breach:  “to A, and A covenants not to transfer the land”

	Fee Simple
	Void
	Void
	Void

	Fee Simple – Partial in Time
	Void in Most States
	Void in Most States
	Void in Most States



	Fee Simple – partial as to Number of Persons
	Void if Small Number of Possible Grantees (Riste)
	Void if Small Number of Grantees
	Void if Small Number of Grantees

	Life Estate
	Void
	Valid
	Valid

	Leases
	Valid in Most States
	Valid in Most States
	Valid in Most States


CONCURRENT INTERESTS  

(1).  TENANCY IN COMMON:  Co-tenant has right to possess/use entire property, subject to rights of other 


co-tenants


a.  Creation:  Expressly in grant or will (e.g. to A + B if several people inherit property); Inheritance



1.  By Operation of Law: If joint tenancy doesn’t have right language, will have tenancy in common


b.  Termination:  Only if all interests transferred to 3rd party or by partitioning (death doesn’t terminate)


c.  Examples:



1.  Co-T. dies: Heirs/devisees become new tenants in common w/ surviving co-tenants



2.  Sale/gift: grantee become tenant in common (don’t need permission of others)

(2). JOINT TENANCY: Right of survivorship (when on dies, survivor absorbs all interests under terms of original


grants)


a.  Creation:  Expressly and explicitly: must say “joint tenancy” or “joint tenants” (“to A and B jointly” is



not sufficient) – otherwise courts, hostile to JT, construe as tenants in common



- must explicitly say : right of survivorship


- All rights are default rules – can contract around any of them (of unities, can only contract around



   possession)


b.  4 Unities: (necessary for creation)



1.  Interest – interests granted must be same for each owner (type, amount, and duration of estate)



2.  Title – interests must be granted in same grant (same document)



3.  Time – interests must vest at same time



4.  Possession – owners must have equal rights of access to and use all portions of land


c.  SEVERANCE:



1.  By agreement of all joint tenants (change into tenants in common)



2.  Simultaneous death of co-tenants



3.  Unilateral act of one co-T (conveys her interest so new guy becomes tenants in common w/




other people who remain JT’s w/ each other)



4.  Involuntary conveyance to creditor (creditor executes a lien – remaining T. becomes tenant in




common w/ creditor



5.  In “title theory” state: when co-T. takes out mortgage (but not in “lien theory” –CA)

· Ouster does not sever joint tenancy

· Can be done unilaterally, in secret – but must be recorded

· By sale (including involuntary, e.g. foreclosure) – contract to sell severs at that moment

· CA lets you sell to self

d.  Tenancy by the entirety (husband and wife):  Cannot sever w/out agreement – to protect against


looting by one spouse

(3). RIGHTS AND OBLIGATIONS OF CO-TENANTS:


a.  Partition:  judicial procedure to end JT/TIC when co-Ts no longer agree on management or 



disposition of property; enforceable by court; co-Ts can agree to waive this right



1.  In Kind:  Physical division (not necessarily identical – amt. of land proportional to share)



2.  By Sale:  property sold and proceeds divided proportionately (favored by courts)



3.  By Appraisal: one co-T buys out others at appraisal price


b.  Possession:  Each co-T has right to use/possess entire property; to sell, lease, or mortgage his 



interest unless agreement otherwise



1.  Can’t force co-T in possession to pay rent



2.  Can’t receive compensation for profits derived from property by means of occupant’s 




labors


c.  Ouster:  co-T bars another from using the property (threats, physically blocking, change locks)



1.  Some states: purporting to convey full title to property = ouster



2.  Ousted T. still has same rights – doesn’t sever!



3.  Remedies:  injunction + damages (rental value of exclusion from property + 




consequential damages [e.g. living costs])


d.  Adverse Possession: ouster can ripen into AP claim but almost never happens b/c there has to



be ACTUAL notice of the exclusion (+ other AP reqs)


e.  Contribution:  Co-T can demand from other co-T’s for upkeep of property (taxes, insurance, 



repair, mortgage).  Contribution of co-T in sole possession offset by value of his occupancy;



no compensation for managing property, costs of improving property – but you get benefit)


f.  Fiduciary Obligations: If co-T’s receive interests in same will/grant/at same time by inheritance



→imposes higher standard of good faith and reasonable care (restricts freedom in 



acquiring common property – must give other co-T’s reasonable opp. to acquire their 



proportional share)


g.  Accounting:  Can’t receive compensation for profits derived from co-T’s labors on property



1.  Rents: Can demand share of net rents from 3rd parties who lease (but must acquiesce in




the lease)



2.  Depletion:  Waste (e.g. cutting timber, drilling for oil or natural gas, mining minerals)

· Claims rarely successful

· Normally NO TREBLE DAMAGES – Ct. will hold T. in possession 

accountable for net profits from the operation




a.  Some cts: No waste if resources removed don’t exceed co-T’s fractional share





b.  Some cts: No waste so long as other co-Ts not excluded and co-T doesn’t






willfully or negligently injure the land




White: producer must account (value of product minus expenses of production) to co-T’s





for all profits made to the extent of his interest in property if not uniform value.





If like trees, only get stumpage value b/c uniform so easy to ascertain

Property Outline – McGimsey

III.  Rights and Limitations on the Ownership of Property

A.  COASE THEOREM – Externalities prevent market from achieving efficient allocation of resources


1.  Definition: In a world of no transaction costs, efficiency will be achieved no matter who you give the


right (legal entitlement) to



a.  Example: G. is a good farmer, P. is not – land will always end up with G. b/c if P. has it, will



find G. and sell it easily



b.  One person will always end up richer – not equal – but most efficient


2.  Costless transactions:



a.  Parties will reach efficient allocation of resources if bargaining is costless



b.  First corollary – when transactions costless, society should allocate elements based on non-




efficiency criteria (e.g. principles of justice)


3.  Transaction Costs: (which can frustrate achievement of efficient allocation of resources)



a.  Negotiation/litigation costs (find who; information; lawyers; accountants; litigation costs)



b.  Free-rider problem – individuals in a group will try to get benefits w/out bargaining



c.  Hold-out: last party can try to get higher price – producer, knowing this, might not bargain



d.  Opportunism: party tries to exact higher price →other party pays higher = inefficient price


4. Utility of Coase Theorem: How entitlements should be allocated – should be given to party that would


have bargained for them in the absence of transaction costs



Third Corollary: efficient allocation of resources only if entitlement to pollute assigned to party who


values it most (party who would have bargained for it)


****but least cost avoider difficult to determine


5.  Reciprocal Nature of Externalities


a.  Second Corollary: externalities (harms) are reciprocal in nature – from an efficiency standpoint,


if we avoid harm to A, we’re harming B



b.  Want to avoid more serious harm



c.  If no transaction costs, society avoids more serious harm no matter  who gets entitlement



d.  With t.c’s, analysis of t.c’s help determine how to allocate entitlements to avoid more serious harm


6.  Limitations: ignores distributive/moral justice; how do you determine who is lease cost avoider?


7.  CALABRESI: “LEAST COST AVOIDER” – Person who can solve problem at lowest cost should have 

the burden

B.  CALABRESI & MELAMED
******Addresses 2 questions – Who gets entitlement and how to enforce it

Property Rule: Entitlement can’t be removed from party unless he agrees to sell it for a price he sets (involves least


amount of state intervention b/c once decision is made as to who is given the initial entitlement, state doesn’t


decide its value

Liability Rule: Entitlement can be destroyed by a party willing to pay an objectively determined value for it.  Involves


An additional state of intervention

****Liability rules tend to facilitate the best combination of efficiency and distributive results*****

	
	Property
	Liability – 
	Inalienability

	Definition
	· Enforce entitlement through injunction

· Right to transfer/sell entitlement and set own price

· Transfer/sale is a voluntary transaction
	· Enforce entitlement through $ damages

· Polluter can buy entitlement by objective value determined by court

· Makes the Property interest fungible by converting property right into a $ amount

· Institution of Courts provides mechanism for a contract
	Enforce entitlement 

   through injunction

Can’t sell rights



	Advantages
	Makes sure someone gets what they think their right is worth. (If determined via market, could grossly undervalue someone’s property)
	Solves hold-out and free rider probs. By determining value by market price. 

Why better than property rule: facilitates combination of efficiency and distributive results that would be hard to achieve under property rule
	

	Disadvantages
	Costs of establishing value of entitlement may be so great that transfer won’t occur (e.g. b/c holdout, free-rider probs.) In this case, go to liability rule
	Market value might grossly undervalue/overvalue “worth” of entitlement (e.g., personhood)
	


· What is economically efficient varies w/ starting point of wealth

· Cheapest cost avoider should bear costs

· If you don’t know whether a benefit is worth its costs to society, party in best position to make cost-benefit analysis should pay

TRESPASS:  Violates most basic entitlement in bundle of property rights – right to exclude

A.  Good Faith Improver (CA law):


1.  One makes improvement to land in good faith and under mistaken belief he’s the owner



a.  Does prior party’s bad faith transfer?  NO – look at the amount of notice given and balance


2.  Degree of negligence should be taken into account in determining good faith status


3.  RELIEF: must be consistent w/ SUBSTANTIAL JUSTICE to parties



a.  Ct. may not grant liability rule (damages) if right of removal (property rule) would accomplish




substantial justice



b.  Relief should protect injured owner against pecuniary losses but avoid unjust enrichment



c.  Ct. may consider injured owner’s future plans and need for land


4.  REMEDY:



1.  GFI can remove their stuff



2.  P. can keep the stuff instead of rent for use of the land; may have to pay for the improvements



3.  Transfer title to D. (depending on P’s future plans) and pay her market value

RULE:  If not good faith improver, apply property rule (injunction); if good faith apply liability rule (damages)

How should we enforce entitlement in encroachment situations?

DEFENSES: (to property rule)

1.  Estoppel: can keep encroaching if P. promised you could and you did something based on that

2.  Laches: if P. waited too long to detriment of D. to bring suit

3.  Denying access: they don’t allow you to fix

4.  Minimal encroachments

	
	Property Rule →→Injunctions
	Liability Rule→→Damages rather 

      than injunction

	Property

Owner
	Pile v. Pedrick (1895) (Pedrick built info wall 

   based on false info. – foundation encroach

   1 3/8 inches Held: must remove stones

· Bright line rule may be beneficial to 

Society b/c reduces litigation costs, BUT

    ABSOLUTE right to exclude – not efficient

       Solution – wealth greater if wall left up

    If rational actors, Pile will take $$ to let Ped.

       Keep wall

Geragosian v. Union Realty (1935):

 (theatre – fire escape overhang and drain below

   surface encroach)

   Unintentional & good faith (no interference)

   Held: owner entitled to injunction; P’s land

     worth $2800;  theatre $250,000; cost of drain

     removal/new drain $4300

     D. should buy P’s property

· Still close to bright-line rule, but more

Flexible (laches, estoppel)

· Trespass: owner has absolute right to property; Libertarians extremely protective of private prop. in Blackstonian way, no amt. of $ can replace absolute right

· Not economically efficient


	Raab v. Casper (1975) (when D’s cabin partially

    Built, P. said on his prop, D. still built) Trial Ct:      

    Good faith improver, D. to pay land value, etc.

    Appeals Held: Trial Ct. didn’t look at D’s neglig

       Said good faith improver legislation gives D

       private power of eminent domain – can just 

       take land and compensate w/reasonable value

      later.  BAD b/c the greater the investment, the 

      more sympathetic Cts. Will be

· Evolution away from strict property rule – closer to middle of bright line – balancing spectrum

· Liability Rule = modern trend.  Sensible approach by creating safe harbor of good faith for those who are innocent

· Property owner has entitlement, protected by liability rule

· Should we allow neighbors to get property rights this way?

	Invading

Neighbor
	Modern Trend: de minimum (owner suffers little or no damage) & good faith – neighbor would be put to disproportional expense by removal of trespassing structure
	

	When we 

should favor

each rule
	· Low transaction costs

· Personal rights
	· High transaction costs

· Fungible rights


E.  TAKINGS – Govt may “take” private property only for “public” use and must pay “just compensation”


1.  Steps for Takings Analysis:



a.  Is there a property interest? (defined by state law)



b.  Is government’s exercise of power legitimate – i.e. is it for public use?




1.  Liability rule enforces – can’t holdout – can only get paid for taking




2.  Problems in world of redevelopment:  Hawaii Housing Authority v. Midkiff – seize




real estate and redistribute – Supr. Ct: public use is whatever legislature says it is




*****In practice, not a strong limitation



c.  Is compensation required?




1.  If prohibited under common law property rule (nuisance, trespass, noxious use) – no taking




2.  Is it a physical invasion (Loretto) – Taking + compensation





a.  govt. actually goes on land





b.  acquires title to all or part of land





c.  opening private property to public





d.  mandatory dedications





e.  Size doesn’t matter – comp. always required.  (Exception: when dealing w/ free





    speech rights – Pruneyard – must allow in shopping center)




3.  Total deprivation (Lucas) – Taking + compensation




4.  Only partial diminution – use balancing test:




     i.  If some economic use left + owner can still get reasonable return – NO (Penn Central)

 


    ii.  Deprivation of all economically viable uses of some part of land = Taking + comp.




  **** Euclid – 75% diminution – no taking


2.  Permanent Physical Invasions – must compensate



a.  Loretto v. Teleprompter Manhattan (1982): landlord must permit cable cos. to place cables/other


equip. on roofs = taking – Rationale: destroys right to possess and exclude



b.  Mandatory dedications – required to dedicate some property interest (e.g. easement) in exchange


for building permits.  Gov. demands physical access to land and legal title to property




(see later for Nolan and Dolan)


3.  Regulatory Takings – govt. restricts use of privately owned land to extent compensation is required – most



cases = no compensation unless owner denied ALL economically viable use of land



a.  Hadacheck v. Sebastian: Municipal ordinance barring operation of existing brick mill in 



residential area was not a taking b/c no longer suitable to area



b.  Pennsylvania Coal v. Mahon: Coal co. had subsurface rights but statute barred underground



mining if caused subsidence of land underneath residences.  Held: If statute frustrates distinct


investment-backed expectations +makes property wholly useless = taking.  Essentially



destroyed rights



c.  Agins v. City of Tiburon (1980) : city zoning prevented landowner from building as many 

houses as he planned.  Rule: Regulation a taking if it 1.) doesn’t substantially advance state interest,
 2.) denies owner economically viable use of land  Held: could still build some houses

 so no taking – Increased standard from Penn Central “reasonably effectuates state’s interest”
to substantially” advances state interest



d.  Penn Central (1978):  Held: not a taking b/c advances general welfare;  TESTS:




1.  Look at economic impact of regulation




2.  Degree to which regulation interferes w/ investment-backed expectations




3.  Character of govt. action (is it regulatory or physical)




4. Does it promote health, safety, and welfare of general population




5.  Is there a reciprocity of advantage, or do few bear the brunt



e.  Lucas v. South Carolina Coastal Council (1992): statute barred Lucas from building on his lot



bought w/ intent of building homes;  Rule: if regulation deprives owner of all economically



beneficial use of property = a taking (unless what’s being prohibited wasn’t part of owner’s



title to being w/ (e.g. easement) or is prohibited by property and nuisance principles)  Held:




 taking →compensation

· Penn Central the high water mark of anti-takings regulation →→→Supreme Court looked for cases to reshape
the doctrine (including Lucas, Agins)

· Changed circumstances or new knowledge may make previously permissible action no longer so (Hadacheck)
· TRENDS: modest expansion of  Lucas (from complete to substantial wipeouts); nuisance law diving line

	
	Property Rule
	Liability Rule

	Prop.

Owner
	· No public use –

· Nollan (nexus)

· Dolan (rough proportionality
	Eminent Domain: public use w/out just comp.

· Takings: physical invasion – Loretto
· Deprivation of all economically beneficial use of land – Lucas
· Deprivation of reserved rights: Penn Coal

	Govt.
	· Regulation of noxious use: no comp.  Hadacheck, Euclid
· Public enhancement – no comp.  (Penn Central)

· Ordinances, zoning regulations: (Agins)
	


Property Outline – McGimsey

IV.  Limitations on the Rights of Property Owners

IV.  Limitations on the Rights of Property Owners:


a.  State v. Shack: Prop. owner can’t deprive tenants of inalienable rights to medical/legal advice and privacy.



1.  Property rights not absolute/exclusive




a.  By nature of being migrants – special need to be reached; cannot deny dignity or





associations customarily afforded to our citizens



2.  No legal basis (except inalienable human rights) – just social imperative



3.  PROB: no clear standards →no limits


b.  Ellickson: look at nature of resource; culture of the place – do social norms work as replacement for law


c.  PruneYard Shopping Center v. Robins (p.377) (students passing out leaflets at private shopping center)



P. argued right to exclude, presence constitutes taking, 1st amendment rights violated



ISSUE: do some private properties w/ public charter lose some of bundle of sticks of rights?



- not a taking b/c won’t impair value or use of property (see p. 381 para #1)



- P. can restrict time, place, and manner



- invasion not permanent; govt. isn’t dictating the message; can disavow affiliation w/ views



- CA statute gives the right

V.  SOCIAL NORMS:


1.  Characteristics:



a.  Tight community – low density population



b.  Extended stays (often for generations)



c.  Multi-generational ownership



d.  Repeat relationships – multiple interactions w/ each other



e.  Shared reliance (w/neighbors) – 



f.  SELF-SUFFICIENCY attitude (don’t invoke legal authority)


2.  Enforcement:



a.  gossip



b.  self help (e.g. hide cow, don’t notify owner) – seldom go so far as to shoot cow



c.  complaint to public officials – go to the Law



d.  go to legislature


3.  Shild v. Rubin: (neighbors; b-ball court too loud; cross suits) Held: no nuisance



- why not use social norms as in Shasta county? – not same interactions, reliance, etc.;



- no substantive norm; no norm of dispute resolution (outside legal)



a.  No multiple interations; neighborliness



b.  Neighbors trained to look to legal authority



c.  No single value common to all

****POSNER: Bad b/c issues arise when groups evolve but underlying facts have changed; and issues arise when


the groups externalize their costs on the outside world (fashion guild – fixed prices – good for group but 


bad for world)

Property Outline – McGimsey

VI.  Markets (private agreements) to allocate property rights

LANDLORD –TENANT LAW

	Types of Leasehold Interests
	Termination of Leases

	1.  TERM OF YEARS: Tenancy for definite period of 

        time w/ beginning and ending date

· Created by express agreement

· Statute of Frauds: must be in writing
	· Ends automatically on last day of lease

· No notice of termination necessary

· During term: mutual agreement, eminent domain (if entire leasehold)

	2.  PERIODIC TENANCY: Created by express

        agreement but is implied when

        1) lease doesn’t specify term but payments periodic

        2) parties don’t have valid leave but L accepts their

            periodic rental payments instead of eviction, OR

        3) holdover and L accepts rent

· Automatic renewal at end of each lease period unless party gives timely, written notice of term.

· Subject to statute of frauds


	· L or T gives appropriate notice of termination (e.g. one term in advance, or 6 months if period is a year or longer)

	3.  TENANCY AT WILL: Express agreement OR when 

       T. doesn’t have lease but takes possession w/ L’s

       Permission (i.e. oral agreement) – no rent

· Once rent collected under express agreement →becomes periodic tenancy
	· Terminable by L or T at any time, death, execution to 3rd party, conveyance of fee

· Most states: either party can terminate

· Split on terminable by tenant only

· Many states require notice

	4.  OCCUPANCY AT SUFFERANCE:
· Tenancy stays in possession (hold over) past expiration of term

· Temporary situation; T not a true trespasser b/c doesn’t wrongfully enter

· If holdover T pays rent →periodic tenancy
	· Landlord can evict T w/out notice and collect reasonable rent for period stayed, or hold occupant at sufferance for another lease term

	5.  LICENSE: Employer/Employee

TEST: Whether agreement gave occupier exclusive 

      Possession against all the world, including owner
	Mutual Agreement: parties must mutually consent to termination = reconveyance of leasehold to landlord; must comply w/ statute of frauds if remaining time on lease is over statutory limit

	
	Destruction of Premises: When lease only for building, lease terminated when building destroyed w/out tenant’s fault

	
	Eminent Domain: when government takes entire parcel of leased land, lease terminated and T’s obligation to pay rent ends; if govt. takes part, T pays full rent but gets just compensation from govt.

	
	Death: terminates tenancy at will; most states death does not end other types of leases; some states have altered rule

	
	Substantial Breach of a Material Covenant:

· T’s breach to pay rent = basis for L. to cancel lease

· Other breaches of covenant (landlord’s covenant to repair, covenant not to assign/sublet, etc) – not basis to rescind lease


CONTRACT v. PROPERTY

1. Property: (a conveyance of land) All lease clauses except covenant to pay rent and quiet enjoyment are 

independent – breach of clause
doesn’t allow party to terminate lease; Remedy: sue for damages or injunctive relief

2.  Contract: clauses dependant – L’s obligations mutually dependent w/ covenant to pay rent (if intended) – can 
term. lease if clauses violated

3.  Lease: combination – covenants the run entire length of lease are dependent, basis for T’s to not pay rent (Medico)


- Breach must be substantial = make it really difficult to stay there


a.  Dependent clauses


b.  Destruction of premises (property = lease intact); contract = terminated


c.  Doctrine of unconscionability: lease unenforceable (e.g. b/c one party had major advantage over another)


d.  Anticipatory breach for abandonment – can sue for future damages (e.g. if T break lease 5 yrs. Early)


3.  mitigation – L. has to take reasonable steps to mitigate damages (look for new tenant)

4.  Medico-Dental Bldg. Co. v. Horton & Converse: P sue for rent; express leave agreement L. wouldn’t lease to
anyone else w/ drugstore; L violates; ISSUE: are the clauses dependent or independent

      TEST: Covenants that run entire consideration of contract are mutual and dependent; look at intent; D. not liable
for rent withholding b/c covenant substantially breached

      HELD: D doesn’t have to pay rent – covenant breach would defeat entire object of lease

	
	PROPERTY
	CONTRACT



	T’s Right to Rescind a

Lease upon L’s Breach
	All lease clauses, except covenant to pay rent and covenant of quiet enjoyment, are independent; L’s breach of a covenant does not entitle T to rescind lease


	L’s obligations are mutually dependent w/ the covenant to pay rent if the parties so intended

	Destruction of Premises


	Lease is intact, and T must pay full rent
	Lease is terminated if destruction is not T’s fault

	Doctrine of

Unconscionability (unfair bargaining, etc.)
	No application
	May be applied to find lease unenforceable

	Anticipatory Breach for Abandonment
	L may not sue for future rents based on anticipatory breach
	L may sue for future benefit of the bargain damages

	Requirement for L to Mitigate Damages Following T’s Abandonment
	L need not mitigate damages, but may sue for the rent as it becomes due
	L must take reasonable steps to mitigate his damages


****Leases moving more and more towards CONTRACT THEORY – more rights ****

LANDLORD’S RIGHTS AND REMEDIES

A.  Tenant’s duties: pay rent; not to commit waste; vacate premises when lease expires

B.  Self-Help :  L can’t use it


a. Forcible entry and forcible detainer



CANNOT: seize belonging, cut off utilities, change locks, enter premises to retake possession,



remove outside doors or windows, remove T’s personal property w/out consent


b.  T’s remedy: (1) actual damages  (2) fee for each day in violation (not to exceed $100/day)  (3) attorney’s

fees

C.  Cal. Civ. Codes


a.  §789.3: can’t stop utility service, water, heat, etc.; prevent access; remove property


b.  §1159: Forcible entry = breaking open doors, windows, etc. by violence of circumstances of terror OR


after peaceful entry threatens, menaces, or forces the party in possession


c.  §1160: Forcible detainer = by forces, threats, etc. holds/keeps possession of property OR



at night or when T gone, enters property and after T demands back for 5 days won’t surrender it


d.  T’s Remedy: treble actual damages and statutory damages of 4600 (§1174(b))

D.  Landlord’s Actual Remedies:


1.  Unlawful Detainer Action (summary proceeding for eviction)



a.  Service T. w/ notice demanding T. either perform covenant (e.g. pay rent) or leave (no notice req.


     if after lease is over) → If T. obeys to perform covenant, can’t evict 




→Lease terminated when (1) T. leaves or (2) after notice period + filing of unlawful detainer



b.  Files action for unlawful detainer: (trail date usually @ 3-8 weeks – T. may have to pay rent into 


court account); L. can get judgment for possession, forfeiture of lease, unpaid rent, any 




damages caused by unlawful detainer (i.e. rental value for T’s possession after term. of lease)




i.  Affirmative defenses: 




a.  Didn’t breach lease





b.  Eviction notice defective





c.  L. waived breach





d.  L. violated local rent control ordinance





e.  T. owed no (or reduced) rent b/c L’s breach





f.  T lawfully used some of the rent to make repairs





g.  Termination was retaliatory



c.  Can get sheriff to evict after a few days of notice to T (if L. awarded judgment for possession)



d.  Damages: (separate action) past rent due, value of T’s use of property during holdover period, 




additional penalty in some states


2.  Hold Tenant to Another Term: (if lease has expired and T holds over) – can hold T to new lease under

same condition as original

Jordan v. Talbot: (P. 2 mos. behind in rent; when P. gone L entered apt. w/out consent, removed furniture to 


warehouse, refused to let P. re-occupy


Holding: 1.  D’s right of re-entry not a defense to action for forcible entry (actual possession can’t be 


disturbed except by legal process)



2.  L’s unlocking apt. w/out T consent + enter w/movers = forcible entry – Ct. stretches definitions



3.  Even if L. enters peacefully, if he excludes T. by threats of violence = forcible entry



4.  L. can’t take possession under right of re-entry until he serves T 3-day notice



5.  L. not authorized to enforce lien expressly granted in lease to enter P’s home and take stuff – not


enforceable b/c contrary to public policy

E.  LANDLORD REMEDIES FOR ABANDONMENT: (when T. has left and not paid rent when due)


(Cal. Civ. Code: if after T fails to pay rent, L gives notice of belief of abandonment and T doesn’t respond)


1.  Accept surrender: Terminate lease (T. no longer liable except for rent’s due) by treating abandonment as


offer of surrender; Cts. Treat as surrender when L. uses property in manner inconsistent w/ T’s right


to possession


2.  Sue for rent: as it becomes due (e.g. each month), or wait until lease expires and sue for all



a.  L. might have to mitigate damages



b.  Did L. treat apartment as part of his vacant stock


3.  Retake possession and relet on T’s account: usually need provision in lease allowing L. to relet on T’s 



account or must inform T L is reletting to mitigate damages; If new rent doesn’t cover old, old T



still liable for difference



****This isn’t necessarily a sign of acceptance of surrender


- Property conception: L. doesn’t have to do anything


- Contract: cannot allow damages to grow if you can take “reasonable steps” to mitigate (find new tenant – e.g.

clean, advertise, show to tenants)


- If no mitigation, Ct. will discount what $ L gets based on how long it would take to find a T.

TENANT’S RIGHTS AND REMEDIES   (L’s BREACH HAS TO BE SUBSTANTIAL)

· Out of concern for bargaining position, Cts. imply a variety of obligations on L. – 

A.  Implied Covenant to Deliver Possession (at beginning of lease)
	
	 Landlord’s Obligation
	Breach of Covenant
	Tenant’s Remedies

	“AMERICAN

  RULE”

(minority)
	Legal possession: fulfilled if L 

   has legal authority to lease

   premises and hasn’t given

   any one else permission to

   occupy premises
	L., someone w/ paramount 

  title (e.g. mortagee), or 

  someone w/ the L’s consent

  (e.g. under lease) is in 

  possession when T is first 

  entitled to possession
	If L. doesn’t deliver possession w/in reasonable time, T may terminate lease and recover consequential damages (e.g. moving costs)

	“ENGLISH

  RULE”

(majority)
	Actual possession at beginning of  lease
	Whenever anyone else is in

  possession, regardless of 

  circumstances
	Same as above, but also: T may stand on lease but fully abate rent until L physically delivers leasehold, and recover general and consequential damages (e.g. cost of short term housing while he waits to move in)


· Most states allow a waiver of deliver clause (e.g. apt. building not done yet, parties negotiate wavier no so liab.)

1.  Remedies:


a.  to terminate lease, must be “substantial” breach of material covenant 

· What is level of injury to T.

· Fact specific: 1 day breach fro business = substantial, 1 day breach for residential T = NO

b.  Benefit of the bargain: if T. got bargain (e.g. less $ than open market), can recover the difference

c.  Abate the rent: (keep the lease) rent stays alive but no rent until delivered

· Damages: cost of covering the breach (short-term lease somewhere until apt. delivered)

B.  Implied Covenant of Quiet Enjoyment (not waivable in majority of states) – promise that L. (or his agent) will 
not disrupt T. in his enjoyment of the premises


1.  In every lease – Examples: unauthorized entry, repossession; Cts. increasingly hold L. responsible for 


activities of other tenants – Usually raised as a defense to L’s suit for rent after T. has relinquished


the leasehold


a.  Remedy: sue for damages if breach of L. is responsible for/approves disruptive conduct


2.  Actual eviction: L physically ousts tenant from entire premises



a.  Remedy: affirm lease, cease paying rent until possession restored; recover consequential damages;




OR terminate lease and sue for general (diff. between fair rental value and reserved rent) +



special damages (e.g. cost of relocation); (maybe also damages for forcible entry and detainer)


3.  Partial eviction: L sells part of property you’re living in = breach


4.  Constructive eviction: L does something/fails to perform obligation in lease/statute that substantially



interferes w/ T’s use of the premises (i.e. renders premises uninhabitable or unsuitable for T’s use) – 



****have to get out in reasonable time to clam ****



a.  Remedy: basis to terminate lease; breach of implied covenant = defense to suit for rent if T 




abandons premises w/in reasonable period of time OR




Remain in possession and sue for breach of contact damages

· Many states allow T to remain in possession while raising breach of covenant of quiet enjoyment as defense to L’s suit for rent

C.  TENANT’S RIGHT TO HABITABLE PREMISES  - Implied; not waivable; only in residential


1.  major breach of implied warranty (has substantial impact on health or safety) and L. has had reasonable

opportunity to fix defect – in every lease - Javins


a.  Self-help remedies: (only if not due to T’s negligence/intentional conduct/ recklessness)




1.  Rent application: T. can use some of rent $ to make repairs; adequate defense for





unlawful detainer action and suit for back rent (usually no more than 2 mo. rent)




2.  Rent withholding: T. can withhold rent until L. makes repairs




3.  Rent abatement: T. can stop paying rent (portion) depending on amt. of harm





a.  Ways to determine amount of rent reduction:






1.  Difference between reserved rent and actual rental value of premises






during period of breach






2.  Difference between fair rental value of premises as warranted and fair






rental value of premises in present condition






3.  Reduce rent by % equal to % reduction in value resulting from breach

· Standard often defined by housing codes

b.  Other remedies:


1.  Sue for damages (or injunctive relief in some cases)


2.  Injunction


3.  Terminate lease – Prob. if wrong, no good faith defense – owe rent in 2 places – remedy:


T. to court as P. seeking declaratory judgment that place isn’t habitable

· All cases come up when T. fails to make a payment – L. attempt to evict and sue – Affirm. Defense for T.

2.  POLICY: Implied warranty of habitability established after  inadequacy of covenant of quiet enjoyment (b/c
no affirmative duties imposed on L.) and housing codes became apparent (manifested in slums, social malaise)


States/local legislatures enacted statutes/ordinances to help tenants be more secure: Regulate rent increases,          


Evictions based on “just cause,” to hold waiver clauses contrary to public policy.  Cts. became vehicles for 
social change: warranty of habitability part of a broader political and legal movement to address probs. of 


greater society


Javins . First Nat’l Realty Corp:  3 tenants defaulted on April rent.  Defense to set off L’s rent claim.  Argued
L. had contractual duty to maintain premises in compliance w/ housing regulations.  


Supreme Court: If L. violates housing code, T. doesn’t have to pay rent.  Policy: 1.) old non-repair rule 


based on factual assumptions that are no longer true – modern tenants concerned w/ rented dwelling more than
the land  - nature of modern housing market dictates abandonment of old rule

D.  Tenant’s Right Against Retaliatory Eviction – affirmative defense

     Tenant must prove:


1.  Tenant undertook protected activity
a. complaints to housing agency

b.  joining or forming a T’s union

c. availing himself of any lawful rights or remedies AND


2.  L. subsequently (w/in reasonable period of time) declined to renew lease (or raised rent, decreased services,



increased T’s obligations, eviction)


3.  (most jurisdictions) T. must prove no unpaid rent

     Remedies:


1.  Usually T. uses as a defense in unlawful detainer action


2.  Private cause of action for damages, including punitive

Property Outline – McGimsey

NONPOSSESSORY INTERESTS (SERVITUDES – private arrangements) 

· Contractual relationships

· Binding on successors (under proper conditions – property law determines)

· Strength (durability) is also a weakness b/c people’s preferences change; facts change

I.  EASEMENTS – Servient tenement has no duty to keep up easement (tend to land)

Remedy:  damages + injunction
     A.  Classifications:


1.  Affirmative: holder can use another’s land (not exclusive)


2.  Negative: Prevent someone from interfering w/ air, water, lateral support, and flow of an artificial stream


AND

1.  Appurtenant: Not personal to original landowner; increases/benefits land; passes w/ possession of 

dominant tenement (doesn’t matter if transferring deed specifically mentions easement or not)



a.  Benefit:  Runs with the land



b.  Burden:  Passes unless D. is a bona fide purchaser for value w/out actual, inquiry, or record




notice of the easement

2.  Easement in Gross: Personal to holder, independent of possession of any land (i.e. easement to erect a 



billboard of lay utility lines) (not transferable by inheritance or will or sale [unless 

commercial])



a.  Successors of servient tenement subject to easement

· Court presumes easement appurtenant if not specified so long as land benefited

· Example: PG&E has easement to run electric line to house = in gross; doesn’t matter if servient tenement sells – new owner subject – what matters is when PG&E sells

     B.  Creation:


1.  EXPRESS: (must be in writing, signed by party to be charged (failure to observe statute of frauds will = 

license rather than easement)



**In writing



**Signed by party to be charged 



BUT:



**Estoppel: When grantee takes possession and pays $ or makes substantial improvements based on




the agreement, there is an express easement – ask if the improvements are substantial
**Part Performance: There must have been an agreement b/c the person took possession – nobody 

did anything

a.  Grant: (e.g. A conveyed right-of-way across A’s land to B)



b.  Reservation: (A. conveyed fee simple to B, but expressed reserved for herself right-of-way across


land)



SCOPE:



c.  determined by terms of grant



d.  If ambiguous, Cts. look at original parties’ intent



e.  Owner of easement can’t materially increase or create new burden on servient tenement


Faus v. City of Los Angeles:  Faus gives City easements to build passenger railway (determinable grants); 

City stopped service and built highways; Faus wants damages for violation



Held: Easements created by conveyance should be assumed to have intended to accommodate future

needs.  Look at grantor’s intent: to provide public transportation service across land.  Highway 



for busses satisfies this intent. – Look at “primary purpose” of easement



PROBS: nothing guiding them outside text; 

*****Once you dedicate an easement to the public, it’s very hard to control how it’s used****


Easement can be determinable or subject to condition subsequent if there’s a condition attached***


2.  IMPLIED:



a.  Parcels must have been under single ownership



b.  There was a “permanent” or “continuous” pre-subdivision use across the servient tenement



c.  The use was reasonably apparent upon reasonable inspection



d.  The easement is “reasonably necessary”



Example: A owned large tract of land; irrigated northern half; to drain water, A built drainage ditch


from north across southern half of tract; A sold northern half to B, keeping southern half; B



has drainage easement across southern tract.



ISSUE:  “apparent upon reasonable inspection” – Cts. say if adequate inspection would reveal under-


ground lines, condition satisfied



SCOPE: Look at parties’ intended use; limited to prior use of “quasi-easement” and foreseeable 




changes in use of dominant tenement; not confined to precise use at time of transfer;




“intended use reasonably contemplated by the parties”


3.  BY NECESSITY:



a.  servient and dominant tenements owned by single owner at time of conveyance giving rise to the



necessity (land is subdivided and one parcel is landlocked)



b.  an easement is “necessary”: some states: “reasonably necessary”: takes into account cost of using/



building alternate routes; others: “strict necessity”: proposed easement is only possible



means of access (also may get private right of way necessity)



SCOPE: coextensive w/ reasonable needs, present + future, of dominant estate, to vary w/ the 



necessity so long as consistent w/ full reasonable enjoyment of servient tenement



Reese v. Borghi (CA 1963) (p. 734)  P’s had 5 contiguous parcels of land; sold some;  used to have


access by path – claimed easement by implication and estoppel (promised easement there)




Rule: (1) strict necessity when property is landlocked, (2) parcels under same ownership




at time of conveyance that gave rise to necessity;  way of necessity doesn’t depend on intent


of owner; Policy concerns: to prevent man-made efforts to hold land in perpetual idleness


4.  BY PRESCRIPTION (similar to adverse possession): someone else using your land – Defined by 



pre-easement use



a.  actual



b.  adverse (claim as right w/out permission = hostility)




Permission implied if:  1.  circumstances show neighborly accommodation







2.  relatives







3.  holdover tenants







4.  transferees (if property if transferred and user continues)







5.  use began w/ true owners permission



c.  open and notorious (sewer lines: if no visible signs, not open and notorious)



d.  continuous and uninterrupted for prescriptive period (5 yrs. in CA) 




- no tax requirement



e.  tolling and tacking follow AP rules 



Finley v. Botto (CA – 1958) (p. 741): P. alleged own easement in walkway between two apt. houses;

P’s rely on pathway to get to rear; Path used to be wall, deteriorated, torn down, path built;



Remedies: damages + injunctive relief; Issue: adverse? No oral agreement, but friendly relations


between parties – son married daughter = permissive use – “neighborly accommodation”

TERMINATION OF EASEMENTS:
1.  By Expiration:

a.  At end of designated period; defeasible (occurrence of stated event); necessity: when necessity ends;


after specific period of non-use, unless rerecorded


b.  Cannot terminate by “changed conditions”


c.  If relies on a structure, expires if structure is destroyed (even if structure is rebuilt)

2.   By Easement Holder:


a.  Release: holder transfers interest to owner of servient tenement (subject to statute of frauds)


b.  Abandonment: Easement holder stops using the easement and independently shows intent to abandon;


non-use alone is not enough; intent = oral statements or actions inconsistent w/use of easement


c.  Estoppel: (1) easement holder’s words/conduct indicating she will no longer use easement; AND



(2) servient owner’s reasonable reliance on the easement holder’s representations; AND (3) servient


owner’s material change in position


d.  Excessive use: rarely used; most states hold profit is excessive use; remedied by damages + injunctive 

relief

3.  By Owner of Servient Tenement

a.  Merger: servient owner acquires dominant tenement or vice versa – not revived if land redivided


b.  Sale to a Bona Fide Purchaser: (bona fide=no notice of easement):must meet reqs. of recording act



Not affected: implied, prescriptive, necessity easements


c.  Prescription:  servient owner must block holder from using easement or demonstrate exclusive control -

use alone not enough

4.  By 3rd Parties
a.  Condemnation: (e.g. govt. agency takes servient tenement by eminent domain) Owner of easement 

entitled
to compensation (value determined by diminution in value of dominant tenement)


b.  Mortgages: Easements that exist before execution of mortgage not terminated; created after are terminated

II.  REAL COVENANTS  :  a covenant that is connected to the land + enforceable by damages

CREATION:  Express written agreement (must comply w/ statute of frauds)

A.  Classification


1.  Affirmative: promise to do an affirmative act (e.g. to keep trees trimmed)


2.  Negative: agree to refrain from doing something (e.g. not to play basketball)

B.  Termination


1.  Expiration


2.  Release


3.  covenator can waive right to enforce covenant


4.  some states: automatically expire after statutory time unless renewed; 


5.  Doctrine of changed conditions


6.  merger


7.  Sale to BFP


8.  Condemnation

C.  Remedy for breach:


1.  Damages only


2.  Defense: doctrine of changed conditions

D.  Criteria to see if Covenant Runs w/ the Land:

      Burden:


1.  Intent: doesn’t have to be express; Cts. will discern from surrounding circumstances


2.  Vertical Privity: successor must succeed to same estate and interest (by any means except adverse poss.)



(e.g. tenant not bound to burdens of landlord) – ex. A succeeds B in a fee simple absolute



** Easement: possessor of servient tenement must honor easement

3.  Horizontal Privity: Relationship between original convenator and covenatee; landlord-tenant; servient-
dominant tenement owners; OR covenant must be created simultaneously w/ a transfer of an interest
in land  - ****sharp restriction on ability to create real covenants

4.  Touch and concern: has to relate to covenator’s use of his land (repair structures on land, restrict 

competing business activity; pay homeowner’s dues/rent = yes)


5.  Notice: recording acts require notice when successor of servient estate purchases interest

     Benefit:


1.  Intent


2.  Vertical Privity: succeedor must succeed to same interest, but Restatement: benefit runs to people who 


succeed to any possessory interest (e.g. tenant)


3.  Touch and Concern
      REMEDY:  damages only

· Doctrine of changed conditions is a defense; can be used to terminate covenant

      TERMINATION:


1.  express termination at some fixed point or upon some condition


2.  convenator can waive right to enforce covenant


Eagle v. Gross: (p. 761): Covenant on owners of seasonal home to take water and pay $35.00/year; express

provision to run w/ land; both conveyed to new parties; party constructed own well, refused to pay;



Issue: does it run w/ the land?  Held: no – had intent and privity, but Ct. asks if it substantially


alters rights connected w/ land? Doesn’t define, but terminates covenant b/c no touch & concern

· Would have met equitable servitudes reqs., but P. sued for real covenant b/c wanted damages

EPSTEIN:  people should be able to make whatever promises they want – abolish touch and concern – person on 
burden side not likely to make personal promises b/c will diminish value; run risk of abolishing valuable

thing – force parties to renegotiate; raises transaction costs

III.  EQUITABLE SERVITUDES

· Property theory

· Easier to form than real covenants

· Equitable remedy (injunction, NOT damages)

· Have replaced real covenants except in landlord-tenant law

  CREATION:  Express (in writing; statute of frauds)

  IMPLIED: Only in subdivisions w/ reciprocal ES’s in all other contracts

To Run With the Land:

     Burden:


1.  touch and concern


2.  notice: actual, constructive, or record

     Benefit:

1.  touch and concern


2.  intent

     Remedy:


1.  injunctive relief


2.  If covenant is to pay money, Ct. will impose lien on covenator’s property, which limits liability to value

of property (limited more if others before already have liens)

· If D. has other assets, real covenant has advantage b/c more $ to seize

· Injunction – going after property gets attention right away – but no good if no equity

     Equitable Defenses:


1.  waiver

2.  Estoppel (one party relies on position)

3.  Laches: party waited too long to bring claim

4.  changed conditions


5.  unclean hands: if A + B had cross promises to keep trees trimmed – A didn’t – B couldn’t bring claim



if he too didn’t keep trees trimmed


6.  Won’t enforce if servitude violates public policy


Bolotin v. Tindge  (CA 1964) (p. 767) :  Tract-wide restrictions – only single-family homes; P wants 


declaration servitude is unenforceable b/c prop. not valuable as residence anymore;  PROB:  


durability of servitudes – conditions change but requires everybody to agree to terminate;



Held: market value not at issue – look at original intention – can that purpose still be fulfilled?



YES – neighbors are still benefited by covenant so okay

· Need something to overcome holdout problem – can defeat whole neighborhood that wants to change – doctrine of changed conditions
Termination:


1.  changed conditions: when no longer possible to fulfill the parties’ original intent or servitude violates



public policy


2.  release


3.  merger


4.  sale to BFP


5.  condemnation

EPSTEIN:  we should do away w/ doctrine of neighborhood change – parties pay less b/c of the restriction if it’s

really a burden

Common Law – Equitable Servitudes

	
	Property Rule
	Liability Rule

	Dominant

Tenement
	Changed circumstances don’t apply
	

	Servient

Tenement
	CHANGED CONDITIONS: apply when:

1.  Changed conditions cause servient tenement hardship (if restriction

       upheld) AND

2.  Restriction no longer fulfills original purpose

          (NO possessors can get benefit)

Situations when servient tenement can get out of covenant:

1.  Covenant is racially restrictive

2.  Against public policy 
	


Massachusetts Law – Equitable Servitudes

	
	Property Rule
	Liability Rule

	Dominant

Tenement
	Covenant Restrictions upheld (no changed circumstances)
	Sec. 30: If actual and substantial benefit, AND

1) changed circumstance,

2) inequitable conduct by D

3) D no longer in plan

4) restriction impedes efficiency, OR

5) enforcement inequitable (not in public interest)

      can get out of restrictions if they pay = Right

      to condemn restriction

	Servient

Tenement
	1.  Sec. 27: Restrictions not enforceable if longer 

     than 30 yrs, unless: common scheme, OR

    rerecorded before expiration of 30 yrs.

2. Sec.30: Restriction not enforceable if no benefit

    to servient tenement (burden of proof on s.t. to 

    prove no benefit) OR

Racially restrictive, against public policy – invalidate covenant
	


Mass. Statute v. Common Law regime:


Mass. Statute = relaxation of restrictions (b/c of liability rule); In terms of holdouts, w/out flexibility, Bolotin
wouldn’t be able to develop property (= no efficiency); but developer had foresight by setting expiration date.  
Mass. Statute makes it harder to reapprove 20 year renegotiation in face of changing circumstances

To solve the prob:  shorten time periods, shift burden of proof, gives judges more discretion in defining changes


conditions, benefits, put in restriction saying liability rule kicks into play only when affected property has

a specific interest (as good faith improver)

Good Faith Improver: If actual landowner had intentions to develop/improve land that was encroached, he could

block good faith improver

NONPOSSESSORY INTERESTS
	
	Easement
	Real Covenant
	Equitable Servitude

	Classification
	Affirmative: user can use servient tenement

Negative: holder can prevent servient owner from lawful use is interference w/ light, air, support, flow of artificial stream
	Affirmative: promise that servient owner will do something

Negative: promise that servient owner will abstain from doing something
	Affirmative: promise servient owner will do something

Negative: promise servient owner will abstain from doing something

	Creation
	Express: written instrument

Implied, Necessity: prior use, 

     necessary

Prescription
	Express: written agreement
	Express: written instrument

Implied: preexisting

	Enforcement
	Servient:  

1.  Any possessor

2.  Notice (actual, inquiry, 

       record) to satisfy recording       

       act

Dominant:

1.  Appurtenant:  any 

      possessor may enforce; 

      presumed appurt. if land

      benefited

2.  In Gross: personal to orig.

       holder; not assignable 

       unless commercial


	Burden:                     Benefit:

1.  Intent               1.  Intent

2.  Vertical Priv.   2.  Vertical P.

3.  Horizonal P.    3.  Touch/

4. Touch/Concern      Concern

5. Notice
	Burden:

1.  Intent

2.  Touch/concern

3.  Notice



	Remedy
	Damages, injunctive relief
	Damages ONLY
	Injunctive relief ONLY

	Termination
	Expiration, release, abandonment, estoppel, merger, sale to BFP, prescription, condemnation, marketable title act (mortgage)

Determinable – reversion

Subject to Condition Subsequent
	Expiration, release, covenator can waive right to enforce covenants, sale to BFP,

Formal release (subject to statute of frauds)

Some states: automatically expire after stat. time unless renewed

Many states: doctrine of changed conditions
	Waiver, laches, doctrine of changed conditions, violated public policy, unclean hands,

release, merger, sale to BFP,

condemnation


IV.  SPECIAL PROBLEMS OF HOMEOWNER’S ASSOCIATIONS
A.  Enforcement by Homeowner’s Associations

- Problem: fewer tools than govt. to collect money – but assessments essential to make work – “COLLECTIVE

ACTION” problem

Issues:

1.  Do affirmative covenants run w/ land – YES

2.  Privity: Homeowner’s Association doesn’t own any property – not in privity w/ initial developer so how to benefits
run to it


COURT: Each owner is burdened and a beneficiary – though not in privity, can collect dues

3.  Convent to pay monthly assessments doesn’t seem to “touch and concern” the land


Neponsit Prop. Owners Assoc. v. emigrant Industrial Savings Bank (p. 777): Annual charges to homeowners
assoc. for maintenance of streets, paths, beach was real covenant that ran w/ land.  Test: does the covenant in 


purpose and effect substantially alter rights which would otherwise flow form ownership of land  Holding:

By purchasing land, prop. owners also obtained easement (or right of enjoyment ) w/ others to use public 


roads, parks, etc. Right to enjoy land inseparably attached to burden of paying costs for maintenance of land
attached which enjoys benefit.  Privity: yes b/c assoc. is agent or rep. Of prop. owners

B.  Nonreciprocal Covenants:


1.  Nonreciprocal covenants: when restrictions that may apply to some properties but not to others b/c of 



timing by which community is put together


2.  If you include nonreciprocal covenant in each homeowner’s deed, it will only permit subsequent 



purchasers to enforce against prior purchasers, and not the other way around


3.  Example:  G conveys land to P, covenants w/ P for the benefit of G & his assigns.  P has restriction not



to pain house purple.  G conveys land to S w/ same restrictions

· If P paints house purple, S can enforce covenant (S is successor to P’s interest)

· If S paints house purple, under common law, P cannot enforce restriction b/c P bought property 1st and isn’t in G’s line of title at the time S is restricted.  Su is a successor to P’s interest, but P isn’t

C.  Nonuniform Requirements

- Developer intends for restrictions to run w/ land – includes restrictions in deeds to some lots but not others.


- Should courts imply reciprocal equitable servitudes in deeds that don’t explicitly contain restrictions, which 



would allow property owners to enforce restrictions against each other


RULE: If there is a general plan, courts will recognize the existence of an implied reciprocal servitude



(Turner)


Turner v. Brocato (p. 784): Turner owns homes on lots subject to restrictions against use for business.  Sues

to make D’s be similarly restricted even though D’s deed didn’t have restrictions



Issue: in what cases will the court imply a restriction on lots that don’t have it (won’t even imply


real covenants – damages – only equitable servitudes)



Test: Look at uniform scheme of lots to get developer’s intent; are restrictions for common benefit



of purchasers rather than personal benefit of grantor;  PROOF: restriction in almost every contract;



terms of deed showed restrictions run w/ land; used restrictions as selling point; plat laying out


intended lots; sign in front reading  “a restricted residential development”



Held: D’s bought w/ notice (inquiry notice – signs of restrictions gave D’s obligation to inquire



further)

VI.  Reform of Non-Possesory Interest Law:

· Pressure to unify servitudes (real covenants, equitable servitudes, easements)

· Termination: easements = permanent unless self-termination

Real covenants – meant no equitable defenses

· Changed conditions doctrine increasingly applied

· How long should equitable servitudes be able to equist? – want to honor initial obligations, but sense of social needs →as conditions change we should reform

Changes looking towards termination (rather than unification):

· Time limits

· Enforceable by property rule now, later only liability rule (damages – allow people to buy out)

· Some expire after period of time unless renewed (allow large % to vote to renew rather than 100 %)

· Courts can’t come up w/ arbitrary rule (e.g. expire after 20 yrs.) – need legislatures to do that

· If built in termination, need mechanism to allow majority to put back in place

Property Outline - McGimsey

POLITICAL INSTITUTIONS

B.  Legal and Political Institutions Regulating Land Use
     1.  Legal Authority for Land Use Regulation:


a.  Dillon’s Rule: municipalities may exercise only the authority expressly granted by the state legislature


b.  “home rule” provisions: some municipalities have spending/regulatory authority state can’t take by 

statute (can be trumped by compelling state-wide interests)


c.  Zoning Enabling Act: cities have broad discretion over land use regulation.  Almost complete 

authority provided they’re w/in boundaries of Constitution


d.  ISSUE: to what extent do state statutes preempt local land use decisions or ordinances

     2.  Mechanisms for Land Use Regulation


a.  Zoning Ordinances:  Authority to divide city into zones w/ defined

· Uses (single family, multi-family, commercial, etc)

· Sizes (min. size regulations can keep out low-income people)

· Heights

· Population density

  - Govt. regulation transcends collective agreement problems.  Contrast w/ servitudes which are agreements
between parties

b.  General Plans: plans to lay out goals for future development

c.  Subdivision Controls: Controls developers in terms of lot sizes, necessary infrastructure, roads.  May

require dedications

d.  Building Codes: dictate safety requirements, fire codes, aesthetic elements

     3.  Distribution of Municipal Regulatory Authority


a.  Entities involved in land use decisions:



1.  Elected legislature: has authority to adopt and make zoning amendments



2.  Appointed planning commission: prepares general plans and amendments, make 




recommendations on zoning amendments, process applications for conditional use permits



3.  Appointed Building Dept: reviews and grants/denies building permits



4.  Appointed Board of Zoning Appeals: rules on applications for variances, decides appeals from


building dept. decisions

C.  Euclidean Zoning: Constrained Discretion

     1.  Standard Zoning Enabling Act: Model act which required cities to adopt regulations and establish districts
where different classes of uses would be segregated.  Purpose to bar municipalities from exercising land-use
authority through case by case decision making.  AIMS:


a.  regulation to promote health, safety, morals, general welfare of community


b.  regulations uniform throughout district


c.  mandatory separation rather than market forces to protect from externalities caused by inconsistent uses

     2.  Village of Euclid v. Ambler Realty (1926)

FACTS: City had six zones of cumulative, regulated uses.  Landowner’s property crossed a few zones; 


claimed zoning reduced value by 75% (challenge not to a specific parcel); Argued zoning violated due 

process


TEST: Zoning unconstitutional if:



a.  clearly arbitrary and unreasonable AND




b.  has no substantial relation to public health, safety, morals, or general welfare


HELD: Police power extends beyond regulation of nuisance and illegal activity re: land use.  Apt. houses


come near to being nuisances; Zoning is a valid exercise of municipal authority; Deferential to


legislative decision when in doubt



Most often status quo prevails
     3.  After Euclid:  Nectow v. City of Cambridge: Adhered to Euclid’s arbitrary and substantial test

e.  Fischel ********

· Issue of entitlements (Calabresi view) – should landowner OR city have the right?  DOESN’T MATTER – as long as we have a market we’ll end up w/ efficient solution

· Zoning is not about efficiency – it’s an attempt to redistribute entitlements from those who own undeveloped land to the community

· Benefits politically dominant group in community

· This approach gives municipality incentive to impose strictest zoning restrictions in order to extract the greatest concessions from developers that the market will bear

· Zoning rights are for sale – developers can buy rights

CONCERNS:  


1.  City might impose infinite restriction and make developers pay


LIMITS: a.  Takings doctrine

  b.  Municipalities have to compete w/ each other for development (brings in taxes, jobs, 

etc.)



  c.  Developers are not politically ignorant – can lobby, etc.



  d.  need to compete w/ other projects not subject to restrictions


*****Municipalities face pressures that keep them from infinite restrictions


2.  Some jurisdictions don’t want to develop – no market →no efficiency


3.  Once allowed to sell them off, large amount of discretion on city →room to discriminate


4.  Fischel assumes cities will have a good idea on what price to sell for – often demand price is far 

below market value – selling rights to develop are below market

· Zoning is too rigid – letting city sell entitlements is more flexible

· Most communities have moved to this – in form of exactions
5.  AESTHETIC ZONING

1.  Berman: Sup. Ct. says aesthetic okay


2.  City of Ladue v. Gilleo (ordinance prohibiting most signs (except “for sale”, “danger”) on 


residential property)




a.  Linmark – ban on “for sale” signs not okay b/c banning someone’s speech (this was the




only sign ban)




b.  Taxpayers for Vincent – prohibition on signs on public property – valid (b/c regardless 

of message) – content neutral; it was the city’s property




c.  Here – statute too broad – banned too much speech – virtually eliminated a means of 




communication – ordinance invalid




d.  Look at nature of right taken away – importance of society’s goal - *** clearly 1st Amend.




is considered more important than Takings Doctrine (right of free speech > right to




develop one’s property)




e.  Ordinance modeled on republicanism – broad view we shouldn’t have unpleasant signs

D.  GROWTH CONTROLS (building permits, sequential development, timed growth)

· Growth brings taxes, jobs, diversity of land uses

· Also brings pressure on natural resources, pressure on existing infrastructure (roads, resources, schools, parks, etc.), pollution

1.  Livermore: Old standard – look at general welfare of community – new standard – look at general welfare of

all those affected by ordinance (not just those w/in community)



Principle: can regulate land use for general welfare – now must look to welfare of the area



Prob:  hard to collect info; decide – need to develop info. about impact of ordinance in area more 



broadly – 



a.  What is the region



b.  What is the impact on prospective residents


Things to look at



a.  Stratification of housing market



b.  Competing concerns of the city – environmental , infrastructure, etc. (ct. has to balance)

 
STANDARD: (for whether ordinance is okay) “fairly debatable” that ordinance bears a reasonable relationship

2.  Ellickson – growth controls have more winners and losers than it seems



a.  Winners (of slowed growth)




1.  homeowners – b/c reduced supply of housing = ↑ prices




2.  Landlords – b/c prices ↑




3.  Homeowners/landlords in nearby jurisdictions (same locational advantages - prop. values ↑



b.  Losers




1.  owners of undeveloped land




2.  Current tenants b/c price of housing ↑




3.  Developers; people who would have gotten jobs; banks who loan money




4.  Current T’s who have to leave (b/c $ too ↑)




5.  Prospective homeowners/tenants

· Point is to make clear why it’s important to look at gen. welfare of outside community too

· Communities that are fairly small, homogeneous w/ 1 political issue only (land use ) – dominated by a majority – not much trading off

· Larger community – more pluralist – trading off (interest groups)

· By doing growth control by jurisdiction, we ensure that other groups have no say – choice of a small group adversely affects a larger group

· Probably like to see legislation - *****Use a liability rule rather than property – (e.g. pay a fine to community) – pay the social cost of burden you’re imposing

· Fischel doesn’t take into account that some cities won’t bargain w/ certain people

· Ellickson’s view – can’t stop people b/c they just have to pay

· Most economists thinkg no zoningl → more low income housing

   POINT OF ELLICKSON AND FISCHEL: to break the gridlock of parochial control – if local communities 


are parochial, exclusive, etc.

E.  FLEXIBILITY IN LAND USE CONTROLS


1.  Evolution and Demise of Comprehensive Planning



a.  Gen plans req’d to have elements of: infrastructure, transportation, land use, housing, energy, 



conservation, etc.



b.  Many states: gen. plans regulated by judicial review to ensure compliance w/ statutory reqs.



c.  Comprehensive land planning difficult b/c can’t predict changes in technology, economy, 



demographics, changes in public values (e.g. environmental protection)



d.  Results sometimes suspect, representing narrow interests



e.  Under pressure to succumb to popular demands and political expediency



f.  Euclidean zoning designed for static world

2..  *****WAYS TO ADJUST LAND-USE CONTROLS (LEGISLATIN/FLEXIBILITY IN ZONING)


a.  Variances (petition the board of zoning appeals) – existing zoning restriction causes landowner to suffer


a special hardship; granting a variance will not undermine purposes of original zoning 




classification



***Presumptively Invalid**** (burden on you to show validity)


2 Types of Variances:



1.  Use Variance ( permit otherwise prohibited uses – e.g. retail stores) – harder to get



2.  Area variance (relaxation of size restrictions – e.g. height limits, min. lot  size requirements)


TEST: must show existing zoning restriction:



1.  Causes you to suffer undue hardship




YES: using land as zoned can’t yield reasonable return, hardship due to unique circumstances



(Otto)




NO: that landowner could use land more profitably (Carbonneau)






AND



2.  Granting variance won’t undermine purposes of original zoning classification


b.  Conditional Use/Special Exceptions (only if your use is on a list of conditional uses in the ordinance)



- Use generally compatible w/ basic use classification of particular zone should not be permitted as

   a matter of right in every area b/c harzards inherent in use itself or special probs

    *****Presumptively valid**** (burden on city to show use not compatible)


1.  Easier to obtain conditional use than variance


2.  Cts. tend to uphold grants and apply strict scrutiny to denials

c.  Zoning Amendments

1.  Cts. show deference to legislature when reviewing amendments (unless “no reasonable relation to


public welfare”)

· Burden of proof on party challenging validity of rezoning

· Some states require municipality to show original zoning was a mistake or that changed conditions on nearby parcels support rezoning.

2.  To enact/overturn amendments:


a.  Ballot measures (some states)

· May provide useful check on legislature imposing unwanted change in community

· But, may produce uninformed, ad hoc land use decisions

b.  Some states don’t allow ballot measures b/c they see amendments as administrative and
not legislative

3..  Consistency:  Zoning amendments have to be consistent w/ general plan (some states)

· If not consistent, Cts. invalidate inconsistent zoning provisions or uphold city’s refusal to rezone land

· If no statutory req, most Cts don’t  imply a consistency requirement

4..  Spot Zoning:: ad hoc zoning which favors rezoned parcel to detriment of neighboring 

       

landowners

· Ct. will more carefully scrutinize

· Cts. consider not only negative spillovers to landowners, but also weigh wider public benefits of the rezoning

· Criteria: Vague

· Political concerns: inconsistent w/ ideals of comprehensive, technocratic planning, may defeat neighbors’ justified expectations w/out compensating benefits, rezoning is product of favoritism or corruption

5.  Downzoning: Rezone land to permit only less intensive uses (e.g. agricultural uses or open space);  
City may give time to phase out or just restrict ability to make repairs, improvements to drive 
them out


REMEDIES:


a.  Taking – difficult to prove if rezoning leaves some economically viable use of the land


b.  Challenge that rezoning is inconsistent w/ comprehensive plan


c.  May claim immunity from rezoning under “vested rights” doctrine



i.  Landowner not subject to zoning revisions if the municipality issued the landowner


a building permit before the rezoning



ii.  Landowner acted in good faith



iii.  He substantially relied on the original zoning



6.  Contract zoning: Bargaining between developer and municipality

· Cts have erected barriers to bargaining: legal argument is city can’t bargain away police power to serve private interests

· Some states expressly permit contract zoning

· Cts  more tolerant when owner unilaterally agrees to restrictions (i.e. no proof of actual contract), and city subsequently rezones property w/ restrictions as part of rezoning

d.  Planned United Developments (PUDS)

· Alternative to Euclidean zoning (b/c E.z. not suitable for large, residential development projects)
· Require rezoning larger parcel of undeveloped land to permit development of self-contained residential community, including retail stores
· Cluster residences while keeping overall average density same as in single family residence zones
· Cluster zoning permits more open space (parks, etc) and reduces costs of building roads, installing utilities
· Subject to city’s PUD ordinance:
City can impose reasonable conditions, including required dedications, if necessary to ensure
that it’s compatible w/ adjacent uses, that it won’t overburden public services

· Specific conditions contained in negotiated agreement between developer and approving agency

3.  CONFLICT OF INTEREST, CORRUPTION, AND BARGAINING
· Conflict of interst, bias inherent in land use decisions, role of politics great

a.  Conflict of Interest and Corruption:


1.  b/c cities are small, legislators often have predetermined opinions or interests directly in 


development


2.  personal investments, campaign financing


3.  Conflict of Interest Statutes: Require legislators to reveal or recuse themselves from decisions


where they or family members have financial interest, or is a certain distance from their


property;  May reduce corruption but can’t eliminate it


4.  Schauer v. Miami Beach

FACTS: council member who voted (his vote necessary for super majority) for rezoning profited


$600,000


ISSUE: should ordinance be set aside b/c member had financial interest


COURT CONCERN: don’t want to interfere w/ the legislative function


****most acute at state level b/c branches of govt. considered co-equal – for ct. to set aside legislation,

it’s saying it is more powerful than the legislature = arbitrary decision – 


****most state legislative acts immune****


- administrative acts can be set aside


PROBLEM: is this an administrative decision – it looks a little like both


HELD:  motives of city council in adopting ordinance of legislative character not subject to judicial

review.  Only thing that can be challenged is question of power



Will overturn if: 1.) ultra virus – outside the authority of the legislature





 2.) didn’t follow procedures (e.g. hold public meeting, get report,e tc.)





 3.) maybe fraud could be basis – none here b/c not concealed


****hands-off attitude towards land-use decisions****


REASONING: Council didn’t lack power to amend zoning ordinance.  Council member didn’t 


conceal interest, no evid. of fraud.  Havoc would result if members of legislative bodies


could be declared disqualified b/c of their interests (race, creed, profession, etc.)


DISSENT:  Ct should demand strict disinteredness of public officials.  



5.  Fleming v. City of Tacoma:



FACTS: Councilman voted in favor or rezoning; 2 days later hired as attorney for real estate deal for


land developers



ISSUE: Conflict of interest?



TEST:  “appearance of fairness” (avoids looking at actual motives of legislator – don’t want to



start deposing legislators – too intrustive)



HELD:  zoning decisions are sufficiently distinct from other legislative decisions – amendments affect


only small # of people – cts. much more willing to intervene in amendments – doesn’t matter



if actual conflict of interest – must appear fair to a reasonable person



6.  Since Fleming

· States enacted variety of conflict of interest laws

· CA law:

1.  Prohibits any state official from participating in a decision where there is a conflict of 

interest

2.  Public officials must disclose financial interests

REMEDIES:

1.  Violations – liable for civil and criminal penalties

2.  Any citizen can enjoin official to comply w/ law

3.  Ct. can set aside official action (can’t set aside legislation)

Bargaining: Pervasive at the local level

Reasons motivating municipalities:

1. City may want infrastructure badly needed (sewers, roads, parks) and don’t want to tax locals

2. Efficiency – development may bring social costs – force developer to internalize costs, be more efficient

3. Use exactions as growth inhibitors or growth facilitators

4. Basic wealth redistribution

Ways to do it:

1. Subdivision exactions – giant parcel of land (1 lot) – want permisssion to subdivide into smaller lots – cities want

Developer to pay $ or build sidewalks, etc. or “in lieu” payments

2. Impact fees – spillover problem; infrastructure costs – city makes developer pay for added costs

3.  Linkage programs: when one builds commercial development, need more housing for workers – drives up 

housing prices – must replace that housing or provide additional housing

3. Inclusionary zoning: residential developer – city demands certain % be for low and moderate income housing

EXACTIONS

Contract bargaining (zoning): Courts worried it looked like cities giving away police powers to private


Developers (so cts. Struck down bilateral contracts)

Unilateral ordinances (cts. say okay) – City says won’t change zoning unless developer does something – 


but no promise to change zoning (not legally/contractually bound)

PUD’s: Allows completely negotiated deal between city and developer b/c area not yet zoned (not giving up


police powers through agreement)

*****Courts are much more relaxed now (much slower than development) – tailor agreements to case by 


case basis b/c many places need/want development ****

Nollan v. CA Coastal Commission (1987)

Nollans wanted to expand house; located in Coastal zone (subject to stringent building restrictions); CCC said no permit b/c would block view to ocean from road; said permit okay if N. gives easement across property to beach

1. Is this a takings?  YES – easement is a taking b/c it’s land

2. Is this takings justified?

a. Unconstitutional conditions doctrine – under what circumstances can govt. put conditions on

Things like granting permit

b. CCC could have blocked permit – therefore it says it’s okay b/c it’s demanding something lesser 



- could demand house built a certain height; donate part next to house – something to mitigate




harm house is causing)  BUT

Cannot demand something unrelated to social harm caused – must have “essential nexus” to social harm caused

Been: point is to get people to pay for social costs of bad behavior – will force them to internalize costs and


act in more efficient manner – so demand value of exactions rather than form – if you demand right


amount, it doesn’t matter what they spend it on.


- Don’t have to worry about cities taking too many exactions (most cities exact less) b/c competition



for growth

Dolan v. City of Tigard:  P wants to expand store (will cause more customers – more traffic) and put in paved lot; she’s rights next to creek – greater risk of flooding; city wants land dedicated for bike path and dedicate land next to creek to City (land already can’t  be built on by city ordinance [10% of it – but city wants 15%]

1. What is the magnitude of the exactions? 

2. Is it disproportionate to the social harm caused?

3. Is it a trade-off for social harm caused (thus no compensation)

4. NEED A BALANCE BETWEEN HARM CAUSED AND MAGNITUDE OF TAKING

a. No mathematical precision necessary – problem here – they could have taken a lot less and achieved

the same result (by simply restricting the land)

Must use the least restrictive alternative ****** (can’t take fee simple when all they need is building restrictions)

Problems:  What is roughly proportional?


      Does this include “in lieu” fees?


      Is exaction of money subject to this analysis?

· Would forcing one to put in a traffic light be a dedication?

· Ask first: do Nollan and Dolan apply
· Court in Dolan doesn’t look at $ value

· *****If broad rule that applies to many actors, burden on P – landowners usually lose – (Penn Central)

· *****If individualized decision (Dolan), burden on city

In ambiguous cases, whoever bears burden usually loses

Temporary Takings Doctrine: city imposes regulation (for limited time), then repeals – can still be liable


For damages during that period

IMPACT:  Cities much more conservative b/c subject to damages

PROBLEM ANALYSIS:

1. Is it subject to Nollan and Dolan (money, donating light, etc.)

2. Dwyer says limiting takings to land is wrong – Nollan/Dolan only clear way to challenge exactions

3. Is there “rough proportionality” and “essential nexus”

4. If not subject to Nollan and Dolan, look at power of regulator, city/state statutes, regulations

Is this being imposed on only one person?

Does it promote general welfare, public health, safety

To satisfy the statute of frauds – if you don’t satisfy – it’s a license








