
Property Outline

Spring 2003

Table of Contents

3The Big Picture


5Introductory Matter


5Property claims


51.
Labor and Possession


52.
Conquest and Distribution


63.
Social Relations and the Role of the State: Divorce


64.
Adverse Possession


9Right to Exclude


95.
Trespass


96.
Right of Reasonable Access to Property Open to the Public


107.
Public Accommodation Statutes


118.
Free Speech Rights of Access


13Relations Among Neighbors Absent Agreement


139.
Water Rights


1410.
Policy Arguments for Alternative Rules


1511.
Subjacent Support


1612.
Nuisance


1713.
Light and Air


1714.
Law and Economics


1915.
Arguments and Counterarguments:


20Private Land Use Agreements


2016.
Easements: Generally


2017.
Licenses; Express Easements; Terminating Easements


2418.
Prescriptive Easements and Easements by Estoppel


2619.
Implied Easement: Prior Use and Necessity


2820.
Covenants: Generally


2921.
Real Covenants


3522.
Racial Covenants


3623.
Terminating Covenants


3724.
Estates: Generally


3925.
Present and Future Interests


4226.
Life Estates; Rule Against Perpetuities


44Takings and Government Land Use Planning


4427.
Takings: Just Compensation and Public Use


4628.
Regulatory Takings


4929.
Zoning


5130.
Exclusionary Zoning


53Landlord-Tenant Relations


5331.
Leasehold Estates; Identifying Landlord-Tenant Relationships


5432.
Rent


5633.
Occupancy


5834.
Eviction


6035.
Implied Warranty of Habitability


6136.
Retaliatory Eviction


6337.
Race Discrimination




The Big Picture

1. What is Property?

a. Property rights concern relations among people regarding control of valued resources.
i. Owners have power to control things, and it does this by imposing duties on non-owners.
b. Property rights are not absolute; often affects and may even conflict with others; property rights are limited so that it does not unreasonably harm the interests of others; owners have obligations as well as rights.
c. Owners have a bundle of entitlements: privilege to use the property, right to exclude others, power to transfer, immunity from having it taken or damaged without your consent.  These entitlements may be given up in part (e.g., landlord rent out property).  
d. Property law is not just about ownership, but also about rules that allocate particular entitlements and define their scope.
e. Forms of property: sticks and bundles.
2. Tensions within Property System

a. Right to exclude v. right of access: 
i. Right to exclude is one of the most fundamental right of property ownership.
ii. access to property w/o invidious discrimination; privacy and free association norms v. equality norms; sometimes right of access will take precedence over right to exclude.
b. Privilege to use v. security from harm: 
i. free to use as you wish, but not free to harm neighbor; e.g., factory that emits pollutants.
c. Power to transfer v. powers of ownership:

i. Free to contract to others sticks in the bundle of sticks comprising full ownership; 

ii. free to give away, transfer, but not unlimited freedom, e.g., cannot violate public policy, unduly infringe upon property interests of future owners, limit by race, etc.
d. Immunity from loss v. power to acquire: 
i. right not have to property taken against their will, but it is often lawful to interfere with the property interests of others (e.g., business competition, building a house that blocks your view; government builds highway, uses eminent power to take private property; needs of the community).

3. Recurring Themes

a. Social context: 
i. Models of property differ depending on whether it is owned by individual or jointly, family members or not, private or government, residential or commercial, open to public or not.
b. Formal v. informal sources of rights: 
i. formal (deed, will, lease); informal (oral promise, course of conduct, social customs); 
ii. many of the property law concerns contests between these two sources of property rights
iii. when should informal arrangements prevail over formal ones?  

c. Alienability dilemma: 
i. Fundamental tenet of property system that property should be alienable = transferable.  
ii. Allows market to function and enable efficient transactions and property use to occur; implies owners are allowed to disaggregate property rights as they please, but even done at will, difficult to reconsolidate those rights; if property is disaggregated among too many users, may be difficult to reconsolidate the interests and make property useable for current needs.
iii. Promoting alienability by consolidating rights in owners vs. allowing owners to disaggregate their rights into unique bundles constructed by them. 
d. Contractual freedom and minimum standards: 
i. Desire to develop relationships as I choose, but need for minimum standards.
e. Social welfare: 
i. Property law promotes social welfare by encouraging productivity, granting security to those who invest in economic projects.  Clear laws facilitate exchange and lower transaction costs.

f. Justified expectations: 
i. Property law protects justified expectations, but also protect expectations of others.
g. Distributive justice: 
i. Property rights are the legal form of wealth.

ii. Vast gap in income in US, gap along racial lines.
4. Normative Approaches
a. How should courts adjudicate competing property claims?
b. American Indian conceptions of property: land is spiritual; property systems more orientated towards sharing.
c. Positivism and legal realism: law = commands of the sovereign; read away morality, law is just what officials will do in resolving disputes.
d. Justice and fairness: 
i. judges should interpret gaps, conflicts, ambiguities in the law in a manner that protects individual rights, promotes fairness, or ensures justice.
ii. Rights theorists: identify individual interests that are so important they trump other considerations of public policy.
iii. Lots of theories: having property as a definition of being human.

e. Utilitarianism, social welfare, and efficiency: costs and benefits of alternative legal rules, with an eye toward maximizing social utility or welfare.
f. Social relations: legal rights are correlative; every legal entitlement in an individual implies a correlative vulnerability in someone else.
Introductory Matter

1. Property
a. a person holds a property interest if he has any right which the law will protect against infringement by others.

b. Real property: land and any structures built upon it

c. Personal property: all other kinds of property

2. Possession vs. Title 

a. Possession: dominion and control over it

b. Title: all the elements that constitute legal right to control and dispose of property

i. Example: tenant has possession of apt., but landlord has title.

 Property claims

1. Labor and Possession

a. Rule of Capture: First person to take possession of a thing owns it.

i. Embodied in Locke’s famous statement: “In the beginning all the world was America.”

ii. Tension: Right to property through labor versus right to property through possession.
b. Capture and the Right to the Fox: 
Pierson v. Post: 

( capture is required for possession; mere pursuit not enough.  

Policy argument: if mere pursuit would allow for rights to object, then that would lead to too much litigation; several people can claim they pursued it.  Moreover, object is to encourage capture of animals like fox and duck, thus we should reward the capture, not just the pursuit. 

Dissent: custom suggests that it was unfair to give fox to person who finally captured it, when the original pursuer expended so much effort; offends our sense of fairness.

2. Conquest and Distribution

a. Discovery and Conquest gives Title: Johnson v. M’Intosh (SC 1823): conflicting titles after American Revolution

i. European rule ( discovery gives title.  But Indians were here first.
ii. Europeans settled land and therefore possessed it, Indians moved around and did not possess it.  They have right of occupancy, however.  
iii. Courts cannot deny the title gained by conquest (because legitimacy of court itself established by the sovereign power that enabled conquest).

iv. Rule: discovery gives absolute ultimate title and gives right to extinguish titles of Indians either by conquest or by purchase.

v. Two implications: 
1. possession is an elastic term and is culturally determined.

2. determination and enforcement of property rights depends on power of state to impose its will.

3. Social Relations and the Role of the State: Divorce 

a. Equitable distribution: 

i. At common law, wife had no claim to the husband’s property.  
ii. Today, she is entitled to equitable distribution of a fractional share of the husband’s property (and vice versa if wife is rich).
iii. Some courts require distribution of all property; others only property acquired during marriage; other courts only from earnings.  
iv. Equitable distribution requires court to consider a range of factors, e.g., earning capacity of spouse, child-care responsibilities.

b. Professional degree as marital property: O’Brien v. O’Brien NY 1985 [671]: 
i. ( earning power increased as result of acquiring professional degree during marriage is property subject to equitable distribution.

ii. Domestic Relations Law states that direct/indirect contribution to a profession or career potential may be an interest in marital property by the non-titling holding spouse.  [but unclear as to whether licenses are property—can’t sell, can’t transfer]

iii. Policy Argument: common law caused inequities upon dissolution of marriage; goal now is to allow recipient spouse an opportunity to achieve economic independence.
iv. In this case, wife’s contribution to husband’s attainment of degree is a joint enterprise; wife’s sacrifice represented investment in their future.
v. If medical license is marital property, then wife is entitled not just to contributions to his degree, but an equitable portion of it.

1. may be difficult to calculate but not insurmountable, court takes in account several factors.
vi. Concurrence: fair to husband?  award based on his continuing to practice, but what if he doesn’t?  Is he locked into career?

c. Note: ( most states reject NY’s approach to professional degrees as property.

4. Adverse Possession

a. Definition: A method of acquiring title to real property by possession for a statutory period under certain conditions, esp. a non-permissive use of land with a claim of right when that use is continuous, exclusive, hostile, open, and notorious.

i. Effect of AP

1. extinguishes owner’s old title and creates a new title in possessor.
2. once obtain title through AP, can be transferred as any property.
b. Rationale:

i. Evidentiary reasons: protection of title in fact is easier because title may be hard to prove as memories fade.

ii. Reward those who use land productively: AP encourages productive land use.

iii. To honor expectations: after a long time in possession, people develop intimate connection with land and develop expectations.

c. Elements: Possession must be:
i. Actual: 
1. reasonable percentage of land actually used by adverse possessor; but only need to use it as an average owner would.
ii. Open and notorious: 
1. notice to reasonably diligent land owner that property is being possessed.

2. What acts are sufficient to put owner on notice?  Quick investigation would let one know: e.g., fencing, cultivating, erecting a building on farmland; 

iii. Exclusive: 
1. doesn’t mean no one can use it, but possession cannot be shared with true owner and not with the public generally.

iv. Continuous: not been interrupted (e.g., owner re-enters)

1. exercise control like an ordinary owner in that area: could be seasonal use.

2. abandonment relinquishes AP

3. Tacking, periods of AP can be combined provided the possessors are in privity.

v. Adverse/hostile: 
1. non-permissive use; showing that owner permitted use will defeat claim.

2. Objective test: focus on actions of possessor, must look like they are claims of ownership; can be AP even though he is not claiming title against the owner.

3. Subjective test: must have bona fide or good faith belief that he has title; if possessor knows that he has no title and that someone else has title, then possession is not adverse.

vi. For statutory period

vii. Others according to states: color of title [claim founded on written instrument], paid property taxes, good faith, etc.

d. AP generally not allowed for public property; although there are exceptions.

e. Tacking:

i. joining of consecutive periods of poss. by different persons to treat the periods as one continuous period, esp., adding of one’s own period of land poss. to that of a prior possessor to establish cont. AP for the statutory period.

Brown v. Gobble [199]: 

Dispute over shared boundary, D claims owned by AP as result of tacking.
( reversed, holding that lower court failed to understand that D never claimed AP, but that by original owners’ AP, and under tacking, interests passed on to D already.

1. D need tacking because they have not owned it for 10 years yet, wants to add previous owner's AP use.
2. Possession by two adverse possessors, one after the other, may be “tacked” if the two are in “privity” with each other [i.e., shared interest in same matter].
f. Color of Title
Romero v. Garcia [206]: 

P and husband (son of D’s) purchased 13 acres of disputed land from D; dispute over validity of deed.

( affirmed for P, who claimed land by AP under color of title; deed is sufficient for purpose of color of title even though it is void because it lacks signature.

Right to Exclude

5. Trespass

a. Elements of trespass are

i. unprivileged: 
1. has no consent of owner
2. not justified by necessity to prevent more serious harm to persons or property
3. not encouraged by public policy

ii. intentional: intent element is met if act is voluntary, no need to intend to violate right.

iii. intrusion on property: as soon as non-owners enter into property

iv. possessed by another.

b. Policy Tensions: 

i. Important right to exclude versus public policy limits on this right

ii. Non-owners may have a right of access, a right created by different sources of law, including CL, federal and state statutes, etc.

c. General rule: 
i. the more an owner has opened property to public, the more likely it is that courts will find public rights of access to the property.
ii. Exceptions: enter to save a life; tenants to have guests over; shopping center open to public.

d. Remedies: 
i. nominal damages if no harm occurred
ii. compensatory damages if harm occurred
iii. punitive damages to punish

e. Public policy may trump right to exclude.
State v. Shack NJ 1971 [106]

Farmer who employs seasonal workers versus non-profit workers who want to see them to provide social services.
( Property rights not absolute and can be curtailed by other policy needs, in this case, providing government services to migrant workers. 

Strong policy reasons: property rights serve human values, can't contract away the essentials—health, welfare, dignity; federal statutes enacted specifically to help migrant workers; Ds work for organization that serves that purpose.

6. Right of Reasonable Access to Property Open to the Public

a. Background:

i. Right to exclude versus right of reasonable access to property open to the public.
ii. Courts have disregarded the right of reasonable access in the common law of some jurisdictions [done to give white owners chance to exclude blacks].
iii. Majority rule is granting proprietors of amusement places an absolute right to arbitrarily eject or exclude any person consistent with state and federal civil rights laws.

b. General rule: “the more private property is devote to public use, the more it must accommodate the rights which inhere in individual members of the general public who use that property”—cannot exclude unreasonably.

c. The Counting Gambler
Uston v. Resorts International Hotel, Inc. NJ 1982 [119]  

Uston excluded for counting cards.
( property owners cannot unreasonably exclude particular members of the public when they open their premises for public use; judged on a case by case basis.
Casino has reasonable right to exclude people whose actions disrupt the regular and essential operations of the premises.
P has not threaten security of place nor disrupted the functioning of the casino; also no contrary rule by the Commission, P has the usual rights of reasonable access to the blackjack tables.

d. Note: Five years before, 9th Circuit upheld casino’s decision to expel Uston, arguing that relationship is not like that between innkeeper and patron; traditional rule on innkeepers and common carriers is that they must serve public w/o discrimination.

7. Public Accommodation Statutes

a. Civil Rights Act of 1964, Title II

i. Prohibition against discrimination or segregation in places of public accommodation

ii. Provides for equal access.
iii. Following are places of public accommodation: inn, hotel, motel; restaurant, cafeteria, lunchroom; theater, concert hall, sports arena ,etc.

iv. Shall not apply to private clubs, or establishments not open to public.

b. Civil Rights Act of 1866

i. equal right to make contracts, etc.

ii. same property rights to inherit, purchase, lease, sell, hold, and convey real and personal property.

c. Passage of 1964 act led to widespread resistance, including refusals by public officials to enforce the law.

d. Tension: between right of owners to exclude versus public policy forbidding discrimination.

e. Gays in the Boys Scout:
Dale v. Boys Scout of America NJ 1999 [138]:
BSA, a federally chartered corp., claims that “clean” and “morally straight” in Oath and Law of BSA means a rejection of homosexuality and expels gay member.

PH: P sued under NJ state law (which prohibits sexual orientation discrimination; federal statutes do not offer this protection).
( cannot expel on basis of sexual orientation.

1. “Place” is not limited to what is listed in the statute; not only fixed real estate but also includes membership org.

2. Public accommodation?  Broad public solicitation?--clearly, TV ads, magazines; close relationship with government bodies?--yup, charted by congress, supported by presidents, work with schools.

3. BSA claims it is “distinctly private” and if so, NJ law exempts them; and has genuine selectivity criteria; yes, but open to so many people, all religions, by definition an inclusive, not exclusive org.

4. Dale's position is a “privilege” and “advantage” of BS membership; BSA’s revoking based on homosexuality is a violation of NJ law.

f. Notes:

i. Reversed by SC on grounds that the NJ law violated 1st amendment's protections of freedom of association; BSA seeks to transmit a system of values and engages in expressive activity; exclude homosexuals, cannot be forced to accept, would infringe upon the freedom of expressive association.
ii. What kind of logic? dissent is really weak (arguing that expressive core is weak, not historically rooted, says nothing about gays); implies that association can have right to engage in hateful messages.

8. Free Speech Rights of Access

a. Right of mall owners to exclude.
Lloyd Corp v Tanner SC 1972 [160]:
P wants to exclude distributors of handbill invitations to anti-Vietnam group 

PH: DC found for distributor on grounds of 1st Amendment rights and granted injunction; Appeals affirmed. 

Issue: Whether privately owned shopping center can prohibit the distribution of handbills on its property unrelated to its business. 

( Reversed; mall owners do not have to accept every solicitor, who do not have a 1st amendment right to free speech in a private mall.

1. DC court found that Center is open to the general public and is equivalent to a public business district; relied on Marsh, where SC found that company town is public property and Jehovah’s Witness could distribute religious literature there.

2. Disagrees with this finding.  Center is not like a municipality. 

3. 1st amendment protect against state action, not private property owners.
4. Constitution prohibits the taking of property, worry that invasion of property rights would infringe on 5th and 14th amendment on due process.

b. Policy tension: right to exclude versus 1st amendment right to free speech

i. Spectrum: any absolute right to exclude (my apt., with exceptions such as necessity) versus absolute no right to exclude (common carrier, reasonable exclusion, expressive/associational).
c. State constitutional guarantee of free speech in public places

NJ Coalition against war in middle east v. JMB realty Corp NJ 1994 [167] 

Can shopping centers bar leafleting on societal issues?

( No.

1. Regional and community centers have significantly replaced downtown business districts as the gathering point of citizens.

2. Lloyd decided that Constitution does not afford general right to free speech in privately-owned shopping centers.

3. State constitution offers this guarantee.

4. Elements: a) normal use of properties: it is all-inclusive, b) nature and extent of the public’s invitation to use them: everyone is welcomed, c) the purpose of the expressional activity undertaken upon such property in relation to both the private and public use of the property: no problem, seen in the past in downtown business districts.

5. All three elements support a constitutional right to free speech.

6. Also consider balancing of private and public rights; owners have decided to transform these places into public use.

7. Dissent: malls are operated by merchants, who want to make a profit; not a municipality; distinguish with Princeton, a place to educate, a mall is for shoppers.
Relations Among Neighbors Absent Agreement

1. Property, land use, and tort: 
a. Use of one’s property can affect the property and personal interests of others even if we do not commit a trespass (e.g., pollution, noise).

b. Thus, privilege to use one’s property is limited by the legal rights of other owners to be protected from uses that unreasonably harm their use or enjoyment of their own property.

2. Resolution: In the absence of regulatory legislations, courts resolve land use conflicts in four basic ways:
a. Defendant’s privilege: freedom to act despite the harm (damnum absque injuria): 

i. in some cases, court may hold that D is at liberty to engage in an activity on her property even though it harms the property interests of the P.

ii. “damage without legal redress.”

b. P’s security: strict liability or absolute right to be free from the harm

i. D is not legally entitled to engage in the activity and therefore must compensate for damages

c. Reasonableness test

i. represents a middle-position between 1 and 2; make moral or policy judgment about the legitimacy of the conduct in the context of specific cases.
ii. other factors to consider: extent of harm, social benefits of activity, social costs, availability of alternative means

d. Prior use: prior appropriation or prescription 

i. legal entitlements are awarded to the person who established the first use

ii. Ex: right to farm statutes grant farmers the right to operate without liability for nuisance if their farms were established before surrounding homes were built.

3. Remedies: 

a. Dismissal of complaint

b. Damages

c. Injunction

d. Purchased injunction: sometimes unfair to stop D’s from doing something, particularly if P moved in knowing that D would do that; asks P to pay D to reimburse him for opportunity loss.
4. The Problem of Social Costs: to restrain B to prevent harm to A is to do harm to B.  Example: pollution kills fish, but what is worth more, the fish or the product that pollution makes possible?

9. Water Rights

a. Diffused surface waters: waters spread over the surface of ground without observable channels or banks and which have no predictable flow.
i. “Common enemy” rule: diffused water is seen as common enemy of man; owner is privileged to dam against it, throw back to origin, deflect onto adjoining land; regardless of harm caused to others.
ii. Civil law doctrine: owner may not channel the drainage or otherwise change its natural flow; subject to liability.
iii. “Reasonable use” doctrine: most courts move to middle ground, allow reasonable changes in natural drainage patterns.
b. Shifting to Reasonable Rule
Armstrong v. Francis Corp. NJ 1956 [260]
Francis Corp. in effort to develop homes, constructed a drainage system that increased the flow of water to stream that borders P’s homes, causing damages.

Issue: Damage suffered by P’s a case of damnum absque injuria, a non-actionable consequence of the privileged expulsion by Francis of waters from its tract?

Held: No, for Ps under reasonable use rule. 

1. Two rules: “common enemy” and civil law rule, but court will take ‘reasonable use’ doctrine.

2. A social utility that homes are developed, but unfair for neighboring homes to bear cost; especially since Francis is in this for profit, they should bear the costs of harm.

10. Policy Arguments for Alternative Rules

a. Rights: Freedom of action versus security (266-272)
i. Justice in social relationships: 
1. Rights arguments appeal to fairness or justice in social relationships; do not have absolute or unlimited right to use the land in a way that injures the rights of others.

ii. Rights as freedom of action: 
1. right of property owner to use property as he wishes within the limits of ordinances, statutes; argues that it would infringe on freedom to develop property if every harm is considered.

iii. Rights as security: 
1. right to have one’s property protected from harm.

iv. Value judgments: 
1. how to draw the line between right to use freely and right to security; must decide on legitimate claims.

b. Social utility: Competition versus secure investment

i. Promoting the general welfare by enacting appropriate incentives: 
1. social utility arguments seek goal of generating rules of law that promote socially desirable conduct and deter harm: 
a. create incentives for people
b. evaluate based on benefits or harm calculus.

ii. Promoting competition: 
1. less liability, more likely that they will improve and develop land; 
2. requiring business to reimburse area for blocking view will deter development

iii. Protecting the security of investment: 
1. converse argument is that no one will invest unless investment is secure; 
2. why build house if neighbor can flood it?

iv. Balancing interests: 
1. predicting and evaluating costs and benefits of alternative legal rules.
c. Formal Realizability or Administrability: Rigid Rules versus Flexible Standards

i. Predictability versus justice in the individual case: 

ii. Rules: offer certainty, control arbitrariness.
iii. Standards: more flexible (e.g., good faith, due care, fairness, unconscionable); more deterrence, costly, arbitrary.

iv. Formal realizability and social utility.
11. Subjacent Support

a. Nature of interest

i. every landowner entitled to have his land receive the necessary physical support from adjacent and underlying soil.

ii. Lateral—adjoining support; subjacent—underneath support.

b. Common Law rule: absolute ownership rule, no liability unless done with malice.
i. Withdrawal of water: courts split on this, some adopted English rule allowing absolute privilege to withdraw groundwater; others say that privileged use does not allow one to cause subsidence of the other’s surface.  [See rule below.]
Friendswood Development Co. v. Smith-Southwest TX 1978 

D, a development company, drills for and sells underground water, knowing that it would cause damage/subsidence to P’s property. 

( No recovery because Texas courts have adopted English rule, absolute ownership rule, but will set a new rule for future cases. 

1. Legislature has realized that old rule is problematic and sought to limit it.

2. To be consistent with legislative intent, court will state a new rule for future conflicts: namely, that use of ground water will not be afforded absolute immunity from liability.

3. Rule: If use is negligent, willfully wasteful, for purposes of malicious injury, and such conduct is a proximate cause of the subsidence, then liable.

4. Dissent: Entire case is not a dispute over ground water rights, but subsidence; should use cases about right to lateral support, which doesn’t support absolute immunity to begin with.
c. Precedent [294]:
i. Really doctrine of precedent is two-faced: way to get rid of precedent deemed troublesome and one doctrine for use of precedent that seem helpful.
12. Nuisance

a. Definition: substantial and unreasonable interference with the use or enjoyment of land. 

i. versus trespass, which is intentional invasion of the P’s interest in the exclusive possession of his property.

ii. versus negligence, which focuses on whether conduct was unreasonable, nuisance focuses on result (i.e., interference unreasonable or not).

iii. Public nuisance: interference with a right common to the general public

iv. Private nuisance: interference with a private landowner’s use and enjoyment of his land.

v. Notes: with nuisance we have competing rights (correlative rights), and we have to balance those property rights.

b. Some elements:

i. Interference must be substantial: inconvenience doesn’t count unless a person in the community of normal sensitivity would be seriously bothered.

ii. Reasonableness of interference: P can only win if interference was unreasonable.

1. nature of neighborhood: steel mill in residential area held to different standards than mill in industrial park.

Page County Appliance Center v Honeywell IO 1984 [308] 

P owned appliance store, after D installed computer in town, couldn’t get good reception for TV’s; D’s engineers tried to remedy the problem, but only 70%; while suit was pending, D solved problem; P sued D for nuisance and tortious interference with business relations; appeals from judgment for P 

( reversed and remand for new trial to determine reasonableness

1. one’s use of property should not unreasonably interfere with neighbor’s enjoyment of his own.

2. apply standards of normal persons in a particular locality; turns on facts of matter, should be submitted to the jury

3. poor jury instructions, did not provide guidelines to jury to consider reasonableness.

c. Remedies: two questions: 1) entitlement: right to be free from harm?  right to engage in that activity? 2) how to vindicate the entitlement?:
i. Property rules: 

1. for P ( injunctive relief; 

2. for D( no liability, can continue

ii. Liability rules: 

1. for P( damages, but no injunction, D entitled to commit the harm as long as he is willing to pay; 

2. for D( P can stop D if P is willing to pay for D’s loss of profits

iii. Inalienability rules: 

1. for P( D has no right to commit harm, any agreement is unenforceable; 

2. for D( D has right to participate in the activity, any agreement to stop him is unenforceable.

d. Nuisance in the courts: 

i. P may get injunction when

1. D’s conduct is unreasonable (more social harm than good) and D causes substantial harm to P.

ii. P may obtain damages but no injunction if 

1. D’s conduct is reasonable (more good than harm), but harm to P is so substantial that it is unfair to P

iii. P is entitled to no remedy if

1. harm to P is not substantial

2. D causes more good than harm, and unfair to impose social costs on P

3. imposition of damages would put D out of business and avoiding this is more important than preventing harm to P

iv. P may purchase injunction 

1. D causes more harm than good; but it is fair to impose the cost of shutting down D’s activity on P.

13.   Light and Air

a. Rule: No legal right to the free light and air across the adjoining land of his neighbor.

b. Right to build as high as one wishes.

Fontainebleau Hotel v. Forty-five Twenty Five Inc. Fla. 1959 

Both hotels, P sues D for planning to construct an addition that will block flow of air and cast a shadow on beach, making it unfit for use and enjoyment of the guests. 

PH: lower court allows for injunction, by following nuisance theory: no one has a right to use his property to the injury of another.
( reversed for D, can go ahead and build. 

1. No rule for legal right to the free flow of light and air across the adjoining land of his neighbor.

2. Thus, if a structure serves a useful and beneficial purpose, it does not give rise to a cause of action even though it causes injury by cutting of light and air.
3. Court said if it must be done it should be done through zoning: cannot change the universal rule that no legal right exists for light and air.

14.  Law and Economics

a. Cost-Benefit Analysis: by market value; increase social wealth.
b. Efficiency: 

i. Pareto superiority: if some gain by change and no one gets harmed.
ii. Pareto optimality: no further exchanges that could lead to Pareto superiority.
iii. Wealth maximization: benefits of change outweighs cost.

c. Traditional externalities analysis: cost internalization.
i. Externalities: costs imposed on others but not accounted for by actor; cost internalization (pay for external harms).
ii. Coase: both parties are hurting, so these are joint costs: if there are no transaction costs, it does not matter which legal rule is chosen because any legal rule will produce an efficient result.

d. Example: if A’s loss of $6 is B’s gain of $10, then society’s gain is 4; B should compensate A anywhere from 6 to 10 so that everyone benefits.

e. Cost internalization affects decision-making, by requiring the company to account for society for the harm it causes, the factory's private cost-benefit calculations will be made congruent with the social cost-benefit calculations; its decisions about the level and manner of operation will therefore promote social welfare.

f. Want them to internalize costs so that it would bring down production in a way that is socially beneficial, not just to itself.

g. Coase critique: demand for factory to stop company, e.g., interferes with its ability to use property as it sees fit; by asking us not to build, it is imposing cost on us; need to view these as reciprocal costs.

i. Legal rule: doesn't matter

ii. Presumption: no transaction cost, people will bargain; 

h. Liability:

i. ER: < 6M, 

ii. Privilege

iii. FB: >10M, pay me 10 or more and I will not build

iv. ER: privilege > 6M, if you pay me 6 or more, I will let you build

v. FB: liability < 10M, if I have to pay 10 or less, I will still build.

i. What is the harm, ER's loss (its 6M) or FB's loss (of opportunity, its 4M, after paying ER 6M); cost internalization according to Coase doesn't work because we don't know what is the harm; also has fairness factor, but has nothing to do with efficiency (fairness: people who make money should pay those they harm); cost internalization has distributive concern.
j. "Potential Pareto superiority": winners able to compensate losers.

k. Transaction costs: litigation, information (costly, erroneous), negotiation (bargaining, coordination), free rider problem, 

l. What can you do in face of huge transaction costs?  Who will court assign privilege to? 

i. privilege to party that values it most; court versus market; court seems to be replacing the market, 

ii. privilege to party with highest transaction costs, allow negotiation, but assign liability to people with lowest transaction costs;

m. Coase: in absence of t/c, doesn't matter who you assign privilege; because total gain is still 4M

n. Coase II: there's always t/c, anticipate market.

i. assign privilege to one who can pay the most; OR 

ii. help market, reduce t/c, facilitate bargaining, assign liability to party facing lowest t/c [why is this more economically efficient] 

o. Critiques of Coase:

i. Indifferent to distribution; hostile to distributive concerns because they are costly; 

ii. when we are indifferent; when it doesn't work: wealth large part of individual wealth, individual vs. corp. [person's home; versus Bill Gates chateau, that he forgot about]

iii. offer/asking: why are different? wealth effect, rationality; 

iv. wealth bias; not a concern when relative equality of wealth,  utils = $$

v. conservatism: wealth effect, rich people like status quo;

vi. ceteris paribus: 

15.   Arguments and Counterarguments: 

a. Policy arguments for real property disputes [349-357]:
i. Rights Arguments
1. justice and fairness in social relationships

a. what are rights of the parties?

b. How should neighbors treat one another?

c. what is fair?

2. Categories of rights arguments
a. Rights

i. P: right to security 

ii. D: right to freedom of action

b. Morality 

i. P: golden rule/altruism; compensation

ii. D: individualism; no liability without fault 

c. Reasonable expectations

i. Etc.

d. Distribution 

i. Etc.

ii. Social Utility Arguments

1. Promoting the general welfare or maximizing social wealth:

a. What are social consequences of legal rules?
b. What kinds of behavior will different rules foster?

c. What incentives do the rules create?

iii. Judicial Role Arguments 

1. what is proper role of the courts?

iv. Formal Realizability or Administrability

1. Should legal rules be rigid or flexible?

Private Land Use Agreements

16.  Easements: Generally

a. Easement: an interest in land owned by another person, consisting in the right to use or control the land, or an area above or below it, for a specific limited purpose.

	Affirmative easements

	Negative easements

	entitles its holder to do a physical act on the land of another


	entitles holder to prevent the owner of land from making certain uses of that land.

	Example: A owns X, A gives B right of way over X to get to highway.  B holds an affirmative easement.  
	Example: A owns X, which is right next to ocean.  B owns Y, which is separated from the ocean by X.  A gives B easement of light and air, assuring B that A will not build any structure on X which would block B’s view of ocean.  B holds a negative easement, since B can restrain A from certain uses of A’s property.




	Easements appurtenant
	Easement in gross



	easement which benefits its holders in the use of a certain piece of land


	easement whose benefit is not tied to any particular parcel of land; easement is personal to its holder

	The land for whose benefit the appurtenant easement is created is called the dominant tenement.

The land that is burdened, or used, by the easement is called servient tenement.


	

	Ex: S owns Blackacre, which stands between Whiteacre and road. S gives D right to pass over Blackacre to get to road.  Blackacre is the servient tenement and Whiteacre is the dominant tenement.


	Example: O owns Blackacre and gives E right to come over anytime and use swimming pool.  Easement granted out of friendship, not fact that E has land nearby.



	Appurtenant passes with ownership
	easement in gross is sometimes not assignable at all




17. Licenses; Express Easements; Terminating Easements

a. Servitude: an encumbrance consisting in a right to the limited use of a piece of land without possession of it; legal device that creates a right or an obligation that 'runs with land' or with an interest in land.

b. License:
i. Definition: A revocable permission to commit some act that would otherwise be unlawful, esp. an agreement that it will be lawful for the licensee to enter the licensor’s land to do some act that would otherwise be illegal, such as hunting game.

1. statute of frauds does not apply, so oral licenses are OK.

2. Ex: owner grant her neighbor a right to use a road or driveway crossing the owner's land; if permission is informal and revocable at will by the owner, then called license.
3. Attempt to create easement when really a license: 
a. Ex: O tells A that A could use O’s land as a right of way.  Both think that an easement has been created and intend it to be irrevocable.  Statute of Frauds applicable to easements not satisfied, therefore, only a license.  O may revoke at any time.

ii. License that could never be easement: only certain uses of land are capable of being made easements.

1. Ticket: sports event, etc., only a license even if written and can be revoked.

2. Right to park

3. Right to post sign

c. Remedies for wrongful revocation: if parties in writing or orally state that license will not be revoked, then revocation is a breach of contract, giving rise to contract damages.

d. Exceptions to revocability of license:

i. License coupled with interest: If licensee holds an interest in personal property located on the licensor’s land, the license is said to be ‘coupled with an interest.’  Such a license may only be revoked if this would not unfairly interfere with the licensee’s rights in the chattel.

1. Ex: A sells B furniture on A’s land, and tells B that he has two years to which to remove them.  A may not revoke this license effective immediately.  

ii. Reliance: oral license acted upon: cases where use would have been an easement except that it did not meet the statute of frauds and the licensee makes substantial expenditures on the land in reliance on the licensor’s promise that the license will be permanent or of long duration.  Most (though not all) courts will give the licensee at least limited protection from revocation.

1. Example: P orally gives D right to build a ditch across P’s land to irrigate D’s land; D spends $7000, later P revokes permission and sues D for trespass. ( for D, although only a license because of lack of writing, when money or labor spent, license becomes irrevocable, and right to enter land for purposes of maintaining structure; 

2. Limited extent: license will be irrevocable only to the extent necessary to protect the licensee’s reliance interest.

e. Creation of Easements 

i. Express agreement

1. Writing, by deeds or will, normally signed only by the grantor.

a. Ex: A, owner of X, gives B, owner of Y, a deed expressly stating that B has right to use a particular strip of X as a right of way for a certain period of time.

2. Rule against reserving an easement in a 3rd party: Common law rule prohibiting owner to convey that land to one person and establish by the same deed an easement in a third person.

3. Modern courts abandon this, allowing easement to be created in person who is neither grantor or grantee.

ii. Implication:

1. Easement by implication must meet following elements:

a. Severance: Land is divided up so that owner of parcel is either selling part and retaining part, or is subdividing the property and selling pieces to different grantees.

b. Prior use: use of implied easement existed prior to severance referred to in (a) and was apparent and continuous prior to the severance.
c. Easement is reasonably necessary to the enjoyment of what is claimed to be the dominant tenement.

iii. Necessity
1. Where easement is strictly necessary to enjoyment of land

a. no requirement of prior use as in easement by implication.

b. Ex: landlocked parcel and access to public road can only be gained via a right of way over adjoining property.

2. Common grantor (both dominant and servient must have been owned by the same person) required.

3. Duration: only as long as necessity exists

4. Restatement subsumes necessity under implication.

a. Ex: landlocked property

iv. Easement by Prescription
1. similar elements to adverse possession

v. Substantive limitations on the kinds of easements that can be created

1. limit negative easements to several kinds, right to lateral support, right to prevent light and air from being blocked by construction on neighboring land.
2. courts loath to recognize new easements partly because until 1925 England had no workable system of recording to give notice of land use restrictions; protect the interests of buyers in relying on their ability to use land they were purchasing.
3. no affirmative easements to act on one's own land: no such thing in traditional law of easements.

f. Running with the land

i. Burden
1. Rule: Easements created by implication, necessity, and estoppel are generally held to run with the land if they were intended to do so and are reasonably necessary for the enjoyment of the dominant estate.  

2. Otherwise, easements that run with land to burden future owners only if 

a. easement is in writing
b. original grantor intended the easement to run with the land

c. subsequent owners had notice of the easement at the time of purchase.

ii. Benefit: 

1. If benefit runs with land, then called appurtenant easement.

2. If doesn’t run, then called easement in gross.

3. Test for distinguishing is the intent of the grantor.

g. Termination of Easement

i. Natural expiration: some parties agree to a certain duration; or purpose no longer relevant.

ii. Merger: if dominant and servient come into ownership of one person, easement destroyed.

iii. Destruction of structure on servient land, etc.

h. Transfer of burden and benefit: 
i. When title to servient estate is transferred, the burden of the easement remains with the property.

Green v Lupo WA 1982 [396] 

P appeals a decree which found that easement was personal rather than appurtenant to their land.

Facts: 

1. P once owner of entire tract, now retain few acres south of D’s property; D purchased north tract from P by real estate contract.
2. D asked for deed release to a small section of the north tract in order to build house; P agreed in exchange for easement along the southern 30 feet of the north tract. 

3. P allowed use of easement as a practice runway for motorcycles.

4. When D obtained title to north tract, refused to formally grant easement as promised.
5. Suit follows: D contends that easement was for personal use and occupancy of the P only.

PH: P lost because personal (easement in gross) cannot be transferred (for other people’s uses); lower court held that easement could not be assigned or conveyed, and prohibited the passage of motorcycles.

Held: reversed and remanded, easement is appurtenant, devise restrictions to assure that the easement will not be used to create nuisance.

1. Written to Don Green and Florence Green, for purposes of ingress and egress for road and utilities; unclear as to whether this is personal or not; unclear as to intent

2. More likely that it was an easement appurtenant, for ingress and egress; also to benefit P’s land.

3. Besides, in WA, easements in gross are not favored; especially when there is indication of appurtenant to land.

4. Appurtenant easements follow possession of the dominant estate through successive transfers; terms of easement promised do not limit its transfer [i.e., just because you say it is for ingress and egress, I can still transfer it to others for other uses].

5. Ds argue that equitable limitations be placed; when originally granted, didn’t know that youngsters would use it for motorcycle practice; courts will ensure that nuisance not created.

18. Prescriptive Easements and Easements by Estoppel

a. Prescriptive Easements 

i. Statute of limitation
1. Ex: state has 21 year SOL on actions to recover possession of real estate; A, who owns X, uses a path on Y owned by B for 21 years.  Assuming requirements below are met, A now has gained prescriptive easement for use of path forever afterwards.

ii. Adverse use

1. without permission of servient tenement holder

iii. Open and notorious: 

1. owner of servient put on notice
iv. Continuous

1. uninterrupted throughout the statutory period
2. use of the property must be reasonably continuous given the needs of the user
v. Tacking
1. under AP, tacking may be used to combined the possession of more than one person, provided they are in privity to each other.
vi. Difference from Adverse Possession

1. Interest in use only, not possession
2. No exclusivity requirement, since only use is concerned.
3. Lack of exact boundaries: the more land is shared, the more it looks like PE; the more specific the use, the more like PE; the more general the use, the more it looks like AP; boundaries seem more important in AP.
b. Prescriptive Easement
Community Feed Store v. Northeastern Culvert VT 1989 [232]

Facts: P operates animal feed business; D has neighboring business and owns land adjacent to P; at issue is parcel of land, covered with gravel, to the north of P’s principal building; P owns about 28 ft of it, rest belongs to D; loading trucks used gravel area for turning and backing; in 1984, D erected barrier at location of survey line; P sues, claiming right to use by prescriptive easement.
PH: lower ct claimed P did not show prescriptive easement, appeals.
( for P, showed prescriptive easement.

1. In VT, elements are same as adverse possession: adverse use, which is open, notorious, hostile and continuous for a period of 15 years.

2. Extent of the user must be proved not with absolute precision, but only as to the general outlines consistent with the pattern of use throughout the prescriptive period.

3. In this case, clearly use of the graveled area, showing loading dock.
4. Lower court claimed that use was with fee owner’s permission: general rule is that open and notorious use will be presumed to be adverse.  D argues that presumption should be that public use of private property is by permission should apply; reject this, this case does not involve generalized public use.

5. 15 years met under tacking, showed that P’s predecessors also used it.

c. Notes: 

i. Court split as to whether PE open to public.

ii. Court on extent of use: general outlines only, no need to specify exact use.
iii. No PE in stores because shops give implicit permission to use it.

iv. Acquiescence: doesn't mean much in VT; based on fiction of 'lost grant'; for some courts, this means that the owner did not assert her right to exclude by bringing a trespass action.
v. PE in gross or appurtenant?  Would next owner have right to use?  Run with land?

1. if neighbors, then probably appurtenant; in gross is disfavored.
2. Ex: go to lake and cross someone's property...this can't be appurtenant since you do not own anything near there.
vi. No negative prescriptive easements: cannot prevent someone from building something just because you have enjoyed air and light for a long time.

d. Boundary Settlement
i. Oral Agreement: can be established by oral agreement between parties

ii. Acquiescence: even without oral agreement, courts may recognize long-term acquiescence by neighbors

iii. Estoppel: boundary established by estoppel when one owner erroneously represents to the other that the boundary between them is located along a certain line and the second, in reliance on the representation, builds improvements which encroach on the true boundary or takes other detrimental actions.”

iv. Dedication: transfer of real property from private owner to a government entity; requires offer and acceptance.
e. Easements: creation by implication (estoppel)

i. Reliance on estoppel precludes licensor from revoking license.
ii. Easement by estoppel: 
Holbrook v Taylor KY 1976:
H purchased property and allowed haul road to be built through their property for purpose of removing coal; got payment for this; T then brought house adjoining H; T used roadway until dispute in 1970, when H barred it from T’s use.
( May not revoke license to use roadway

1. On Estoppel: if license included right to erect structures and construct improvements on it, license may not be revoked after licensee has exercised privilege given by the license and erected improvements at considerable expense.

2. Evidence conflicting as to whether use of road was by permission or by claim of right; but T regularly used roadway, when house was constructed, and after.

3. T had spent a lot of money in constructing house, general improvement of the premises, maintenance of the roadway all points to conclusion that license cannot be revoked.

f. Conflict between PE and estoppel: PE no permission (has to be adverse), with estoppel, you need permission.

g. Reliance and unjust enrichment arguments (contract theory).
h. Look at arguments for and against estoppel [374-5].
i. many courts will recognize an easement by estoppel if the grantee reasonably relies on the license and invests substantially on the basis of it even if the grantor never intended to grant permanent rights.  

ii. courts have rejected 

1. argument that whoever accepts license should know it is revocable and would be foolish to think that it is permanent.
2. argument that such rights are normally granted by deed, they would have asked for a deed and pay for value [rejected because offer was from a friend, would be embarrassing for a friend to ask for deed]

iii. Many courts also reject easement by estoppel:

1. only if grantor granted easement, not a license: P built garage in reliance on oral permission by D; court refused to recognize easement by estoppel

a. Public policy argument: “it prevents the burdening of lands with restrictions founded upon oral agreements, easily misunderstood.  

b. “it gives security and certainty to titles…which are most important to be preserved against defects and qualifications not founded upon solemn instruments.”

2. Unreasonable reliance: unreasonable to expend great sum of money on mere license; licensee bound to know that the license was revocable.

19. Implied Easement: Prior Use and Necessity

a. Implied easement: sometimes effectuate the intent of the parties; sometimes, contradicts intent and is implied by law as a result of a public policy; 

b. Implied Easement based on Prior Use: Elements [also see above]
i. Common ownership of the dominant and servient parcels and subsequent conveyance or transfer separating that ownership.

ii. Before conveyance or transfer severing the unity of title, the common owner used part of the united parcel for the benefit of another part, and this use was apparent and obvious, continuous, and permanent.

iii. Claimed easement is necessary and beneficial to the enjoyment of the parcel conveyed or retained by the grantor or transferor.
Granite Properties Limited Partnership v Manns Ill. 1987 [377]

1. P (Granite) sought to permanently enjoin D from interfering with P’s use and enjoyment of two claimed easements (one providing ingress and egress from apt complex, other to a shopping center)

2. though not absolutely necessary, it would be expensive to load through the front of stores; 

3. D purchased parcels from P, claimed that after finding no recorded easements, notified P to discontinue use of driveways; when purchased, saw two driveways.

Issue: whether in conveying that portion of its property now owned by the D, the P retained easements by implication over the driveways in question.

( Yes.
1. Three elements for prior use easements [see above].
2. Proof of prior use is evidence that parties probably intended easement; 

3. D argue that should not impose easement by implication unless alternatives don’t exist; but court found that no need for absolute necessity, reasonable necessity only.

4. Unreasonable to expect that P would relinquish their right to use of driveways since it was beneficial to them.

c. Notes:

i. P transferred to D by warranty deed: if there is any defect, P will be responsible.

ii. Quick claim deed: “I don't know what I own, but whatever I do, you get it.”

iii. What happened in case?  Sold own driveway, probably wanted to maximize the number of sq ft in order to sell land for best price.

iv. Can one get implied easement in gross: no, there must be a dominant estate (element 1) and must be necessary and beneficial to he enjoyment of the parcel (element 2); gross easements do not have these. 

v. Hypo: what if I sell entire parcel to two persons, implied easement works here?  yes.

vi. Rationale for implied easements: to help parties do what they would have intended, except they did not write it down; arises out of agrarian setting (unsophisticated agents, protects informality).

vii. more obvious the use, less it has to be necessary; the less obvious, the more difficult to show that it is necessary; if very hard to notice, then you need to show much higher level of necessity.

d. Easement by necessity

i. No need to show prior use.
ii. Necessity must be strict: no legal right of access.
iii. Common grantor: both dominant and servient at one point owned by same person.
Finn v Williams Ill 1941 [384]:
P acquired title to land, originally owned by D, has no way of ingress or egress except through D’s tract; used to use roads to the east and west of P’s property, but those roads now not permitted for use; now no means to taking livestock to market, etc; seeks right of way easement by necessity.

( for P: 

1. Where an owner of land conveys a parcel which has no outlet to a highway except over the remaining lands of the grantor or over the land of strangers, a way of necessity exists over the remaining lands of the grantor.

2. Rule suggests the value of land should not be taken out of market by keeping it landlocked [other courts have held that intent of grantor deciding factor].

20. Covenants: Generally
a. Covenant running with land: 
i. Simply a contract between two parties, which, because it meets certain technical requirements, has the additional quality that it is binding against one who later buys the promisor’s land, and/or enforceable by one who later buys the promisee’s land.

b. Distinguished from easement: 

i. Covenants generally involve a promise not to do something with one’s land, so could fall under category of easements.

ii. But English courts only recognized a few distinct types of negative easements (not to do certain things with his land).

iii. Therefore, all other negative land-use promises, if they are to run with land, must satisfy the requirements of covenants.

c. Legal as opposed to equitable relief; covenant versus equitable servitude:
i. when breached, get money damages, not injunction or specific performance.

ii. Equitable servitude: some promises give rise to this, which is enforceable at equity by injunction or specific performance.
d. Distinguished from ordinary contracts

i. Assignment of rights: in contracts, rights can be assigned by express assignment; rights under covenant running with land are implicitly assigned by a sale of the promisee’s land.

ii. Delegation of duties: duties under ordinary contract can be delegated by promisor to third person; but third person is liable to the promisee only if the former expressly assumes responsibility for performance; in covenant, one who purchases promisor’s land automatically is required to perform the promise, so long as he owns the land; this is true even if he had no intention of being bound and did not know the promise when he brought the land.

e. Running of Burden and Benefit

	Requirements for Burden to run
	Requirements for Benefit to run



	· Promise enforceable between the original parties
· original parties must intend that the burden will run
· burden must “touch and concern” the promisor’s land and benefit must touch the promisee’s land.
· privity of estate (i.e., land transfer between promisor and promisee, plus succession of estate from promisor to promisor’s assignee)

	· promise enforceable between the original parties

· intend that it be enforceable by assignee 

· benefit must “touch and concern” the promisee’s land
· privity of estate (land transfer between promisor and promisee, sometimes but not always required)


f. Privity between promisor and promisee (horizontal privity): 

i. court unclear as to exactly what the relationship must be.

ii. Running of burden:

1. English common law refused to allow burden of covenant to run with the land where the original parties to the covenant were “strangers to title”—i.e., if promisor and promisee had no property relationship between them at time of the promise, the burden will not run.

a. Example: O owns ironworks, a piece of real estate; O agrees with P, railroad company (in which O has an interest) that all limestone fro ironworks will be procured from a certain quarry and transported by O via the P’s railroad.  O sells interest in ironworks to D, giving D full notice of promise.  D refuses to use quarry or railroad and P sues to restrain D

b. ( for D; promise is not binding on D; would be different if O and P each had interest in ironworks, but they were strangers to title. P’s only remedy against O is for breach of contract.

iii. Rule (in most states): burden will not run if the promisor and promisee had no property relationship at the time of promise.

iv. Tenurial view: strict interpretation of privity—only when promisor and promisee are landlord and tenant will the burden run with the land.

v. Running of benefit:

1. most jurisdictions apply the same requirements as for running of burden

2. Restatement: not required for running of benefit.

g. Vertical Privity: promisor and his successor in interest must have a certain relationship if the burden or benefit is to run.

21. Real Covenants

Whitinsville Plaza v. Kotseas MA 1979 (416)

In 1968, K sold land to T with K’s promise not to sell K’s remaining land in competition with T (i.e., no discount store); then T conveyed to P, and K leased to C, a discount department store and pharmacy; deed expressly said that restrictions run with land.
PH: P complains that lease to C was subject to 1968 deed restrictions.
( for P 

Old MA rule preventing the benefit of a non-competition covenant from running with the land is hereby overruled; unfair to apply rule since K had presumably been paid extra for agreeing to limit use of his land; ruling not a free license to businesses to have anti-competition covenants, but it must be consistent with a reasonable overall purpose to develop real estate for commercial use. 








Notes:

1. What happens if K violates covenant before T transfers property to P?  K is bound by normal contract laws to T.

2. Since both owners transferred interests, two issues:

a. Are original parties K and T still bound and benefited by promise?

b. Can successor owner of the benefited parcel (P) enforce restriction against successor lessee of the burdened parcel (C)?

3. Can T enforce covenant once it sells the benefited parcel?  No. 

a. Covenant intended to benefit current owner (P), not prior possessor (T).
b. Courts have traditionally refused to impose the burden of a covenant on future owners of servient estate (C) if the benefit of the covenant is held in gross (i.e., does not run with land); cost of restriction on servient land is thought to be offset by benefit to dominant estate; however, when benefit is held by someone who has no interest (T), then presumption falls away; most courts will not allow promisee (T) to enforce against owner of servient estate (C).

c. Exception: when covenant is held by homeowners association on behalf of owners in neighborhood, government entity, or charity.

4. Is K, original promisor, bound by covenant?

a. if K sold to C, then no because prior owners not liable for actions of subsequent owners.

b. if K leased to C, then probably yes, K is bound; landlords retain substantial power to control use of leased premises.

5. Can P, successor owner of dominant/benefited estate, obtain damages and/or injunctive relief against C, subsequent possessor of servient/burdened estate?

a. P can obtain a remedy against C only if benefit and burden run with land.

b. If burden to run is met but not benefit or vice versa, then P cannot obtain remedy from C.

c. Is it law of real covenants or law of equitable servitudes?  Privity of estate traditionally required for real covenants but not equitable servitudes.  Covenants ( damages; servitude ( injunction.
i. So if privity is missing, then no real covenant, then some courts may allow injunction but not damages against C.

6. Land use restrictions run with the land when:

	Real covenants


	Equitable servitudes

	covenant is in writing

	Same

	party to be bound (owner of burdened parcel) had notice of restriction when she purchased


	Same

	grantor intended restriction to run with the land on both sides, binding servient and benefiting dominant 


	Same

	restriction touches and concerns both estates


	Same

	privity of estate exists, both horizontal and vertical 
	Not an element



	get money damages


	Get injunction


a. Substantive requirement: Touch and concern

i. limit the ability of individuals to create certain rights

b. Formalities: all others

i. regulate the manner in which a right or obligation is created, to make sure that actors communicate their intentions clearly

7. Writing requirement:
a. Covenants ordinarily reduced to writing as part of a lease or deed transferring property rights.
b. Representations in sale literature doesn’t count; restriction must be written in document transferring the property interest.
c. Some courts refuse to enforce oral representations or sales promises not included in prior-recorded documents; some courts allow for estoppel for persons who relied on them.

8. Notice:
a. to protect the owner of the servient estate; to ensure that future purchasers of the burdened parcel knows

i. actual notice: a buyer is on actual notice of covenant if he was actually told about it or was made aware of it.

ii. inquiry notice: on inquiry notice if any condition of the premises indicated that the property was burdened by a covenant.

1. usually for affirmative easements; unlikely that observation of land would put reasonable buyer or lessee on notice of restrictive or negative covenant

iii. constructive notice: if covenant was recorded in the registry of deeds along with the deed or lease creating the covenant or if declaration containing the restriction was recorded prior to sale.

b. Example:
i. O owns Lot 1 and 2; sells Lot 1 to A with express covenant promising not to use Lot 2 for non-residential purposes.
ii. O then sells Lot 2 to B, without placing a restriction on the grantee in the deed from O to B.

iii. Is B on constructive notice of the restriction in the O-A deed?

1. No: some courts say no because it is outside of chain of title; B only has to look at prior deeds to Lot 2 granted by O and need not look at all the deeds given out by O; too much of a burden to have B look at all titles of O’s.

2. Yes: most courts hold that B is on constructive notice of the restriction in the O-A deed; buyer is obligated to search all grants made by the seller during the time the seller owned the land being purchased to determine whether any of those written instruments includes references to the land in question.

9. Intent to run with land deed or lease that includes a restrictive covenant will be deemed to show grantor’s intent for covenant to be binding on future possessors if it recites:
a. That covenant is made to the grantor or grantee and ‘their heirs or assigns’ and/or

b. That it is ‘intended to bind future owners’ or it explicitly states that the covenant is ‘intended to run with the land.’

c. If no such language?  Courts generally hold that a covenant benefiting the owner of neighboring land is presumptively intended to run with the land so long as it ouches and concerns the land.

10.   Privity of estate:

a. Confusing; not required for equitable servitudes; technicalities did not make sense, so Restatement got rid of it

b. Horizontal Privity: 

i. Traditionally thought to be unjustified unless burden on land was outweighed by a compensating benefit to some other property owner:

1. Mutual Privity: 

a. when two owners have a simultaneous interest in the same parcel of land (e.g., landlord-tenant)

b. Mutual Privity is missing when one owner sells land to another and the grantor retains no interests in the land being sold but.

2. Instantaneous Privity:

a. A covenant intended to burden one parcel for the benefit of another can become attached to both parcels if it is created at the moment the owner of one parcel sells the other parcel.

i. E.g.: covenant contained in a deed of sale transferring a property interest 

ii. Covenant in a lease or a mortgage 

iii. K to T’s deed satisfies horizontal privity under this criteria.
ii. What does horizontal privity exclude:
1. agreements between neighbors that are not part of a simultaneous conveyance of another property right

a. Ex: contract among all owners in a neighborhood to restrict the property to residential uses; neighbors are not in privity of estate with each other merely because of their physical location near each other

2. agreements between grantors and grantees that are not made at the same time as the conveyance of the property interest burdened or benefited by the covenant

a. Ex: covenant made one week after the sale of a parcel; this does not satisfy the privity requirement because at that moment the grantor no longer owns the property of the grantee

3. In both cases, parties can create privity by selling parcels to lawyer who sells them back to owners with the covenant contained in the new deeds.

c. Vertical privity

i. Relationship between the original covenanting parties and subsequent owners of each parcel.

ii. Relaxed vertical privity (Restatement approach): impose the burden on any future possessor of the burdened land and the benefit of the covenant on any future possessor of the benefited land. 

iii. Strict vertical privity (real covenant law): includes technical requirement that the grantor not retain any future interests in the land.

1. so vertical property when owner sells property, not when she leases it

iv. What is excluded?

1. Successors in interest who have an estate of lesser duration than the prior owner

a. Ex: landlord-tenant; so K and V doesn’t have vertical privity under traditional real covenant law; therefore P cannot sue C for damages; however P can sue C for injunction since privity not required for equitable servitude.

2. Neighbors who are intended beneficiaries of the covenant but are not successor owners or possessors of the parcels owned by the covenanting parties.

a. Where owner who is not a successor in interest to either of the original covenanting parties seeks to enforce it

b. Most courts hold than an owner is entitled to enforce a land use restriction by injunction as an equitable servitude if the covenantor intended to benefit the owner of that parcel despite the lack of strict or relaxed privity.

c. Most courts are reluctant to allow such an owner to enforce a covenant unless it is absolutely clear that she is an intended beneficiary.

d. Most courts will allow any landowners in the vicinity who are ‘intended beneficiaries’ of the restriction to enforce it whether or not they derive their titles from one of the covenanting parties.

e. Most courts will not find neighbors outside of the chain of title to be intended beneficiaries unless names specifically mentioned.

11. Touch and concern:

a. On burden side: an obligation touches and concerns the burdened land if it relates to the use of the land and the obligation is intended to benefit current and future owners of the dominant estates

b. On benefit side: obligation touches and concerns the dominant estate if it improves enjoyment of that land or increases its market value. 

c. Restrictive covenants that limit land use—e.g., limiting to residential use or prohibiting the sale of liquor—will almost certainly touch and concern the servient and dominant estates.

d. Application of touch and concern test accounts for traditional refusal to enforce covenants when the benefit is held in gross.  Beneficiary of a covenant who owns no land benefited by the covenant traditionally could not enforce the covenant in gross because the burden of the covenant to the servient estate was not offset by a compensating benefit to other land.

12.   Summary of Kotseas:
a. Can P sue C?  On burden side, K-C, 

i. covenant was in writing, 

ii. intended to run with both servient and dominant estate

iii. satisfies touch and concern test: obligation relates to land use and intended to benefit dominant estates

iv. Not clear whether C was on actual or constructive notice.
v. Assuming C was on notice, P is likely to be able to get injunction under equitable servitude law.

vi. Can P get damages?  Under modern law, yes because P and C are successors in interest to the original covenanting parties.  Under law of real covenants, no because C is not in strict vertical privity with K because K leased land and retains a future interest.

vii. Could P obtain damages against K?  Probably yes, act of leasing without notifying C counts as an independent violation of the covenant made for the benefit of the owner of the dominant estate.

22. Racial Covenants

Shelley v. Kraemer US 1948 [493]: 
owners of property signed an agreement to restrict use and occupancy of land for whites; X sells land to S, who is black; owners brought suit to restrain S from possession of land

PH: trial court denied relief, SC of MI reversed, holding the agreement is effective; at time of judgment, S has already moved in

( Invalid agreement

State discrimination forbidden, but private agreements to restrict on basis of race OK?  Not in this case because effect of agreement given by state courts: judicial enforcement amounts to state action, thus violating 14th amendment

Willing purchaser and willing seller; but for action of state court, S would have freely occupied land.

Evans v. Abney US 1970 [499]: 
Senator left will, conveyed property his home city to be converted into a park for white people only and to be managed by white people only. 

PH: Supreme Court found the operation of such a park to be unconstitutional; the state supreme court then ruled that the land was to revert to the heirs rather than become an integrated public park because the will clearly expressed the testator's detailed wishes that the park not be integrated. 

( affirmed state court decision.

· P claim that under doctrine of cy pres, racially restrictive clauses should be stricken from will.

· Court found that state law did not permit the state supreme court to simply delete the racially restrictive clauses when the testator explicitly indicated that this limitation was an essential and indispensable part of his plan for the land. 

· The trust failed and reverted to the heirs under state law.  Construction of will is essentially a state law question.

HaLo Notes: 

a. Doctrine of cy pres, will subject to reform if at all possible if it tracks the intent of the grantor; what did senator intend?

b. State action argument: state versus private action, but Shelley just said this is wrong, because you need state power to enforce it.

c. Harm of Symbolism: not fact that whites are excluded or that loss equally lost to whites and blacks.
i. Undercurrents in Shelley: changing sense of racism (reflection of Nazi horrors); reflection of contract law; 

d. Private segregation responds to problem of emancipation, reestablished slavery under master-apprenticeship, slavery is a set of social institutions sustained by law; all our property relations are mediated by law, and hence not really private, but public; law as regulation of violence between members of society, regulation of state; we think a society uncivilized if we structure law according to power of elite groups.
e. Autonomy: Shelley doesn't solve this problem; how do you protect people's ability to discriminate?

f. State action cannot solve this problem; is racial caste a good enough reason to intervene, to HaLo yes! 

g. Autonomy versus state action:  this is a conceptual disaster area because people are still trying to solve problem of 

h. HaLo SOLUTION: confront problem directly, create spheres of autonomy for people who can do what they want even if we don’t like it; we do it in terms of privacy, e.g., sodomy, we regulate this; public policy concerns (we don’t like it) versus people to act autonomous; we already grant a lot of autonomy to people, clubs that exclude blacks.

23. Terminating Covenants

a. El Di Inc v Town of Bethany Beach Del 1984 [467]: D purchased Holiday House in 1969, in 1982 filed for alcoholic license, granted, P files injunction; chain of title for House included restrictive covenants prohibiting both the sale of alcoholic beverages on the property, to protect beach community

i. ( reversed for D: Ct will not enforce a restrictive covenant where a fundamental change has occurred in the intended character of the neighborhood that rendered the benefits underlying imposition of the restrictions incapable of enjoyment.  
ii. very different now than 1901; many commercial business now; brown-bagging of alcohol shows that community tolerates alcohol.
b. Notes on terminating covenant: 

i. Changed conditions: covenants will not be enforced is change so drastic that enforcement will be of no substantial benefit to the dominant estates;  

ii. Relative hardship: focuses on servient estate; covenant will not be enforced if the harm caused by enforcement will be greater by a 'considerable magnitude' than the benefit to the owner of the dominant estate.

iii. Other equitable defenses: 

iv. acquiescence: tolerated previous violations 

v. abandonment: has tolerated violations of covenants by other owners of restricted parcels

vi. unclean hands: violated covenant himself

vii. estoppel: orally said will not enforce

viii. laches: breached for a long time, failure to bring suit against offender.

ix. marketable title acts: statutes that terminate restrictive covenants if they are not re-recorded after a specified period of time

x. language in instrument: 

xi. merger: when parcels come under common ownership; 

xii. release:

xiii. prescription:

24. Estates: Generally
a. Defined: an estate is an interest in land which has two characteristics.
i. it is or may become “possessory” and

1. thus, an easement or a covenant running with the land is not an estate since they cannot become possessory. 

ii. it is measured in “terms of duration.”

1. ownership is divided into temporal portions.

	Freehold estates
	Non-freehold estates

	· fee simple (absolute or defeasible)

· fee tail
· life estates
	· estate for years (e.g., 20 year lease)

· periodic estate: (e.g., month to month tenancy)

· estate at will
· estate at sufferance



b. Freehold estates: Fee Simple

	Fee simple



	fee simple absolute
	fee simple defeasible



	
	Fee simple determinable
	Fee simple subject to a condition subsequent


	fee simple subject to executory limitation

	“O to A” “O to A and her heirs” “ O to A in fee simple”
	“so long as,” “until,” “while used for,” “during;” when “revert” is used, sign that it is fee simple determinable.
	“upon express condition that” “upon condition that”; “provided that.”
	


i. Fee Simple: an interest in land that, being the broadest property interest allowed by law, endures until the current holder dies without heirs.

1. owner of fee simple interest in real property has the present right to possess and use the property, right to sell it or give it away, and right to devise it by will or leave it to her heirs

2. not associated with future interest

ii. Fee simple absolute:

1. an estate of indefinite or potentially infinite duration

2. certain to some limitations, like zoning rules, or use it in a way constituting nuisance to neighbor.

3. Inheritability: if died without heirs and without will, then collateral relatives will inherit the property.

4. Words needed: under CL, “to A and his heirs”
a. current law: “O to A” “O to A and her heirs” “ O to A in fee simple”
b. unless indicated otherwise, conveyance is of all interests O owns in property.
c. “to A and his heirs”: does not mean that A’s heirs get any interest (A could turn around and transfer it to B and upon A’s death, heirs get nothing); words of limitation (describe estate being transferred) rather than words of purchase (indicate who is getting the estate).
iii. Fee simple defeasible: strings attached; an estate that ends either because there are no more heirs of the person to whom it is granted or because of special limitations, condition subsequent, or executory limitation takes effect before the line of heirs runs out.

1. fee simple determinable: an estate that will automatically end and revert to the grantor if some specified event occurs (or fails to occur). 

a. Future interest is called: possibility of reverter.

b. most common restriction to prevent property from being put to a certain use.

c. words needed: “so long as,” “until,” “while used for,” “during;” when “revert” is used, sign that it is fee simple determinable.

d. Example: O to A and his heirs, while property is used for charitable purposes

2. Fee simple subject to a condition subsequent: an estate subject to the grantor's power to end estate if some specified event happened

a. Future interest is called right of entry.

b. Key difference: does not automatically end; grantor has to affirmatively exercise that right.

c. Words needed: “upon express condition that” “upon condition that”; “provided that.”

d. Example: to A and his heirs, upon condition that no alcohol is sold on the premises

3. fee simple subject to an executory limitation: subject to divestment in favor of someone other than the grantor if a specified event happens.

a. Future interest is called executory interest.

b. Example: to A and his heirs, but if property is ever used as a parking lot, then to B

c. automatically becomes possessory in B if condition met.

2. Freehold estates: Fee Tail

a. Defined: an estate that is inheritable only by specified descendants of the original grantee, and that endures until its current holder dies without issue
b. Designed to keep it within his family indefinitely
c. Example: “to A and the heirs of his body”: upon A’s death, property goes to oldest surviving son.
d. Modern US treatment: abolished in all states except DE, ME, MA, and RI.
3. Freehold estates: Life Estates

a. an estate held only for the duration of a specified person’s life, usually the possessor’s.

b. Difference between fee simple and life estate: 
i. in fee simple, O can choose who will own property after death by writing a will, for example; 
ii. life estate owner has no right to determine who owns property after her death.  

c. Future interest after A’s dies could be other grantor or a third party.

i. If reverts back to grantor, the future interest is called a reversion.

ii. If the grantor designates a 3rd party to obtain ownership when A dies, future interest in the 3rd party is called a remainder.

d. Creation of ordinary life estate: “to B during his life” or “to B for life”

i. others ways: “to B until he dies”

ii. “to B and then at his death to B’s children in fee simple”: would give B a life estate

e. Life estate per autre vie: life estate measured by the life of someone other than the grantee 

i. life estate owner, A, sells her property to a buyer, B, the buryer gets exactly what the seller had: estate for life of A.

ii. B’s interest is called life estate per autre vie.

iii. Duties and restrictions:

25. Present and Future Interests

a. Future Interests: these estates may or will become possessory:
i. Possibility of reverter: follows fee simple determinable

ii. Right of entry: follows an interest (fee simple or other) subject to a condition subsequent.

iii. Reversion: left in a grantor after he makes a conveyance of a lesser estate.

iv. Remainder: a future interest in one other than the grantor, and which takes effect after the termination of an earlier estate

v. Executory interest: a future interest in one other than the grantor, but which generally takes effect by cutting short a prior interest.

b. Possibility of Reverter and Right of Entry

i. Reversionary interests: one way to split present and future interests is when owner of a present estate transfers possession, but not the full interest he owns; when this happens, grantor is left with one of several kinds of reversionary interests: 

ii. Possibility of Reverter: owner of fee simple absolute transfers a fee simple determinable; grantor retains a possibility of reverter.

1. Example: O owns fee simple absolute in X; conveys “to A and his heirs, so long as no liquor is sold on the premises, and if liquor is sold thereon, title to revert to O and his heirs”; after transfer, O has possibility of reverter

iii. Right of entry: conveys part or all of interest and attaches a condition subsequent to the transferee’s interest; if condition occurs, transferor has right to take back estate

1. Example: O owns X in fee simple; conveys “to A and his heirs, on condition that liquor never be sold on the premises; if liquor is old thereon, O or his heirs may re-enter premises.”

c. Reversion: created when the holder of a vested estate transfers to another a smaller estate; reversion is the interest which remains in the grantor.

i. Example: A holds a fee simple absolute in X; conveys “to B for life”; A has retained a reversion, which will become possessory in A or his heirs upon B’s death.

ii. Will not necessarily become possessory: if this happens, then it is said to have been divested.

1. Example: O conveys X “to A for life, and then to B and his heirs if B survives A.” If B dies before A, then O has a reversion which will become possessory; if A dies before B, the reversion is divested, since B now holds a fee simple absolute.

d. Remainders: a future interest which can become possessory only upon the expiration of a prior possessory interest, created by the same instrument.  

i. For a remainder to exist, the following requirements must be met:

1. grantor must convey a present possessory estate to one transferee

2. he must create a non-possessory estate in another transferee, by the same instrument, and

3. the second, non-possessory, estate (the remainder) must be capable of becoming 

ii. Example: 

1. O to A for life, then to B and his heirs.  B has a remainder.  Second interest becomes possessory only after natural expiration of the first one (A’s death)

2. O to A for 10 years, then to B and his heirs.  B has remainder.

iii. Remainders distinguished from reversions

1. remainder created in someone other than creator; reversion is interest left in the transferor

2. reversion may be transferred

e. Vested versus contingent remainders:

i. Contingent: if one or both conditions met

1. condition precedent: if remainder will take effect only upon the happening of an event that is not certain to happen or

2. Unascertained: if the remainder will go to a person who cannot be ascertained at the time of the initial conveyance.

3. Note: destructibility of contingent remainders: 

a. destroyed if they had not vest before the preceding life estate ended; “O to A for life, then to B if she had been elected to president”; contingent remainder in B is destroyed if B had not been elected president before the death of A.  

b. However, modern rule is that contingent remainders are indestructible.  Property would go back to O as a fee simple subject to executory limitation with an executory interest in B that would vest and become possessory if B ever were elected president during her lifetime.  

c. destroyed by merger

ii. Vested: any that are not contingent; three kinds

1. absolutely vested remainders: not subject to change

2. vested remainders subject to open: more members may join given class

3. vested remainders subject to divestment: know who it goes to, unless condition changes

Summary of Present and Future Interests

	Present Interests
	Future Interests

	Fee simple absolute

· to A


	NA

	Fee simple determinable

· to A for residential purposes 


	Possibility of Reverter

May revert to O

	Fee simple subject to condition subsequent 

· to A so long as used for residential purposes, otherwise O shall have right of entry


	Right of Entry

O has right to re-enter

	Fee simple subject to executory limitation

· to A so long as used for residential purposes, then to B


	Executory Interest 

to third party

	Life Estate


	

	O to A for life
	Reversion

goes back to O or his heirs when A dies



	O to A for life, then to B


	Remainder, Vested

goes to 3rd party upon expiration of A’s interest



	O to A for life, then to B and B’s children


	Remainder, Vested, Subject to Open

more members may be added to class



	O to A for life, then to B unless B has children


	Remainder, Vested, Subject to Divestment

know who it goes to, unless something happens, then goes to someone else



	O to A for life, then to B’s heirs
	Contingent, Unascertained

remainder will go to a person who cannot be ascertained at the time of the initial conveyance



	O to A for life, then to B if B finishes law school


	Contingent, condition precedent

remainder will take effect only upon the happening of an event that is not certain to happen




26. Life Estates; Rule Against Perpetuities

a. Rule Against Perpetuities: no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

i. Future interests are invalid unless they are certain to “vest” or fail to vest within the lifetime of someone who is alive (“in being”) at the creation of the interest or no later than 21 years after her death.

b. Rationale: 

i. to invalidate future interests that may vest too far into the future

ii. limiting dead hand: don’t want current property interests to be controlled by the dead.
c. How to apply rule
i. identifying interests subject to the rule

1. applies only to non-vested interests

2. all future interests in grantor are exempt from this, so does not apply to 

a. possibility of reverter

b. right of entry

c. reversion

d. vested remainder

ii. testing the interest to see if it may vest, if ever, too far into the future; see a validating life

1. If there is any possibility the interest can vest more than 21 years after the death of everyone alive at the creation of the interest ( then interest is invalid.
2. Perpetuities period is between creation of interest and time after last person alive at time of creation plus 21 years.

3. “Creation of interest”: future interest at created at moment of conveyance; if in a trust, the moment the trust is signed.

4. “Vest”: 

a. for an executory interest, the moment the contingency occurs is the moment of vesting.
i. “O to A so long as used for residential purposes, then to B” ( vesting as soon as property used for non-residential purposes.

b. for contingent remainder: vests when the condition that make is it a contingent remainder disappears, regardless of whether the remainder becomes possessory at that moment

i. “O to A for life, then to B if B graduates from law school” ( contingent remainder becomes vested when B graduates from law school, even if A is still alive (just won’t be possessory in B until A’s death).

iii. Lives in being: 

1. Look for a validating life: someone within whose lifetime (or 21 years afterward) the future interest is certain to vest, if it ever vests.

2. If cannot find such a life, then future interest is void.

iv. Remedy for violating the rule against perpetuities   

1. strike out parts to make it conform.

2. Examples
a. O to A as long as used for residential purposes.

i. Does not apply. No 3rd party. Possibility of reverter.

b. O to A for life.

i. Does not apply. No 3rd party. Reversion.

c. O to A for life, then to B and her heirs.

i. Applies, but future interest is valid.  If A dies, then B will get it when A dies.  If B dies before A, then B’s heirs will get property when A dies.

d. O to A for life, then to B, but if B marries C, then the property shall revert to O.

i. Applies, but future interest is valid.  B’s remainder is vested remainder subject to divestment.

e. O to A as long as used for residential purposes, then to B.

i. Rule applies.

ii. Violates RAP.  A owns a fee simple subject to executory limitation, therefore the estate is inheritable and devisable and could last forever.

iii. It could be used for residential purposes for a thousand years, long after O, A, and B has died and 21 years have passed.  So there is possibility that it may vest too far into the future ( void.

iv. Remedy: strike out “then to B”

f. O to A, but if the property is ever used for non-residential purposes, then to B.

i. Violates RAP, same reason above

ii. Remedy: traditionally, courts strike out language after “O to A.”

g. O to A, but if property is used for non-residential purposes within 21 years of conveyance, then to B.

i. Applies and is valid.

ii. It will vest, if ever, within 21 years of conveyance and thus, within 21 years of all lives in being at the creation of the interest.

iii. If everyone dies tomorrow after conveyance, still within period.  

h. O to A for life, then to B if B marries C.

i. Applies

ii. Yes, good, contingent remainder will vest, if at all, within A’s lifetime.

iii. Or interest will vest in B when B marries C, which must happen within lifetime of B and C [can’t get marry after death!]—no chance that interest would vest more than 21 years after lives in being at creation of interest.

i. O to A for life, then to the children of B.

j. O to A for life, then to the first child of B to be elected President of the United States.
k. Unborn widow [see text]
l. Fertile Octogenarian [see text]
Takings and Government Land Use Planning

27. Takings: Just Compensation and Public Use

a. Property rights have dual role: 

i. To establish the basic framework of legal relationships in the market and to ensure that property rights are not exercised in ways that infringe on the legitimate interests of others. 

ii. To defend rights from illegitimate encroachment by the state

b. 5th Amendment, Taking clause: “private property [shall not] be taken for public use, without just compensation.”
c. Police power: original power of legislatures to pass legislation regulating private conduct to protect public health, welfare, safety 

d. Eminent domain power: take private property, pay just compensation, for purpose of public welfare.

e. Regulatory takings: state actions intended to regulate private conduct to promote the public welfare sometimes have disproportionately negative effects on property holders; regulation that takes away all use is just like outright seizure.  Should compensation be provided?  Boundaries not always clear between eminent domain (pay compensation) and regulatory takings (no compensation).
f. Fair Market Value for Compensation: 
i. US v. 564 Acres 1979 [1168]:  P owed property and operated three nonprofit summer camps; US initiated condemnation proceedings, offered fair market value.  P rejected, asking for cost to developing functionally equivalent substitute facilities at new site.
ii. ( Compensation Clause of 5th Amendment requires fair market value, not replacement cost.
iii. Understands that market value does not include special value of property to owner arising from its adaptability to his particular use.
iv. But special value is not transferable and it is a burden of common citizenship, since all property is subject to condemnation for the common good.
v. when market value not discernible or otherwise clearly unfair, then find other means.
vi. held that the Just Compensation Clause of the Fifth Amendment did not require payment of replacement cost rather than fair market value of the property taken because the property had a readily discernible market value.   
vii. P, like other private owners, was not entitled to recover for nontransferable values arising from its unique need for the property.

viii. Notes:  US v. 50 Acres 1984 [1171]: US condemned land owned by city for use as part of flood control; city legally obligated to replace the facilities taken since they were used as a sanitary landfill  
1. ( Public entities entitled to fair market value, not replacement cost; no reason to treat public and private differently.  

g. Take for Public Use Only: 
i. Hawaii Housing v Midkiff 1984 [1174]: P (landholders) sued D (HHA), charging that Land Reform Act is unconstitutional; only a small number of landholders owned the state's land, which is responsible for skewing the state's residential fee simple market, inflating land prices, etc.; Act permitted the HHA to condemn residential tracts and transfer ownership of the condemned fees simple to existing lessees.
ii. PH: 9th cir held act unconstitutional.
iii. ( reversed and remanded for further proceedings 
iv. Rule: Once public use is satisfied (here, to correct economic evil), then eminent domain can be exercised to condemn property with compensation.
1. If takings are for private use, then not allowed even if compensation is paid.
v. Broad construction for public use: “but where exercise of the eminent domain power is rationally related to a conceivable public purpose,” compensated taking is not proscribed by the public use clause.
vi. Public use doesn’t mean government actually possesses and uses the property at any point; under Act, lessee could possess property throughout condemnation hearings.

vii. Notes: eminent domain is an exercise of police power; a subset of a legislature's power.

viii. Most of action under federal law, when no explicit use of eminent domain but passes legislation that has negative effect on property; eminent domain questions are pretty clear generally, public use and just compensation.
ix. State level, statutory level, but federal takings not constrained by state; private use not much of a constraint.
x. Just compensation: one way is to put people back into the position they were in before; [contract model] or fair market value  
1. Example: if renting, then could get nothing if fair market value is less than what you are paying.
xi. Rationale: 

1. Fair market value is objective; it is a workable test; need for bright line rule.
2. Second rationale: citizen's duty to bear the burden; donate towards the common good.  Historically, sovereign have power to take property; eminent domain widely used in early America, e.g., Eerie Canal no compensation at all; do not want private interests to cripple public interest; but HaLo thinks that government should restore you to your position, out of sense of fairness.

xii. Lobbying power is key: often affects poor neighborhoods because they have poor organization and lobbying.
h. Public Use Must Outweigh Private Use: 
i. Poletown v Detroit 1981 [1179]: held a municipality may use eminent domain granted to it by a MI act to condemn property for transfer to a private corporation to build a plant to promote industry and commerce, thereby adding jobs and taxes to the economic base.

ii. P (private land owners) argues that giving land to General Motors is for private use, not public use.
iii. D argues that land is to be used to alleviate unemployment and fiscal distress.
iv. ( Found that public use is met—clear and significant benefits to municipality—even though private party will also benefit. 
v. Dissent: older cases justified on grounds of “slum clearance”—there, clear case of public use, not to convey to private party, but to rid of a disease.  Here, court subordinated a constitutional right to private corporate interests.

28. Regulatory Takings

a. Preventing Harm is Regulation: 
i. Miller v Schoene 1928 [1108]: VA law that orders destruction of red cedar infected with cedar rust, an infectious disease that affects apple orchards; cedar owners compensated for cost of removing tree, not value of tree.
ii. ( ordinance is fine, therefore uncompensated destruction is not a compensable taking.

iii. Rule: A regulation rather than a taking is likely to be found where prohibited use is harmful to others.  

1. state had right to conclude that apple orchards were more important to the state economy than cedars, and its decision to sacrifice the latter to save former did not violate due process.

b. More factors need to be considered 
i. Prior to 1921, taking only apply to direct appropriation of land. 
ii. With Penn. v. Mahon 1922 [1050-1051]: if mining undermines subjacent support, then cannot mine; a new set of factors must be considered.
1. diminution of value, [1049; conflict between private interests and public interests]; extent of diminution
2. regulation, general versus special [many people or a few];

3. strength of public purpose/interest
4. Holmes: if burden is on individuals, then burden would be on those people whose property is regulated; if society, then taxpayers.
5. Denominator problem: Brandeis on 1051; value of "taken" property versus look at property as a whole; extent of diminution as measure against what?  Property taken?  Property taken as a whole?
c. Deprivation of Economically Viable Use: 
i. Lucas v Coastal Council 1992 [1110]: SC to protect coastline from erosion, enacts Act, which defines certain critical areas and prevents owners from erecting habitable structures on it; P brought parcels for $1 million at time when he could still build; passage of Act prevented him from doing so; contends that regulation deprives him of all use of land.

ii. ( if P truly deprived of all economically viable use of his property, then taking has occurred; this is so even if state did it to protect health and safety of its residents; remanded for SC courts to decide if that is the case.
iii. Scalia majority: If regulation goes too far, it will be recognized as taking.  What is too far?  Two tests.

1. regulations that compel owner to suffer physical invasion of his property: compensation generally required.
2. regulation denies all economically beneficial or productive use of land: likely to be a taking.

iv. "5th amend is violated when land-use regulation does not substantially advance legitimate state interests or denies an owner economically viable use of his land" [p1112].
v. Harmful or noxious uses of property can be regulated without government compensation; another way of saying land-use is not a taking if it substantially advances state interests.
vi. Harm-preventing and benefit-conferring often in the eye of the beholder; too value-laden to be useful touchstone.  
vii. Imposing use on Lucas is preventing harm to coastline; or to achieve benefits of ecological preserve.
viii. Where state sustains regulation that deprives land of all economically beneficial use, it may resist compensation only if owner’s estate shows that the proscribed use interest were not part of his title to begin with.
ix. Kennedy concurrence: Lower court assumed that Lucas’s property cannot be resold or had lost all value; but we have to take this as a finding of fact.  Need to consider owner’s reasonable, investment-backed expectations.
x. Blackmun Dissents: right to exclude others is essential value, so lower court erred by saying it lost all value.
1. Long recognized that government can regulate property without compensation if use if injurious to public health, safety, or welfare—state has full power to restrict use if it is harmful to public.
2. Majority permits State to regulate all economic value only if uses would not be permitted under nuisance and property law.  But in earlier cases, property use restricted had no nuisance.
3. There is no common-law limit on state’s power to regulate harmful uses, even to the point of destroying all economic value. 
xi. Stevens Dissent: Rule is arbitrary: owner who loses 95% of value gets nothing.
1. People will manipulate relevant interests to make regulation look like taking; 
2. Government would have to compensate too many people (e.g., prohibit manufacture of asbestos).
3. Should give legislature more discretion, changes in society and understanding of harms, property, etc.

d. HaLo note on Lucas: A truly exceptional case with few impacts because very few cases come up as total takings.  States are changing denominator, measuring what is taken against what is taken, so always a total taking.  Scalia laid the groundwork for total takings, an attack on regulatory state.
e. Compensation Requirement: 
i. Step 1: If public use test is met ( government is entitled to take private property.

ii. Step 2: If regulation is taking (exercise of eminent domain), then compensation required.  
iii. Practical consideration: if state has to compensate a lot of people, then may not want to proceed with project; also may be politically infeasible to raise taxes to compensate owners.
f. Central policy tension: whether “the public at large, rather than a single owner, must bear the burden of an exercise of state power in the public interest;” “necessarily requires a weighing of private and public interests.” [p1127].  Multifactor test set out in Hodel v. Virginia Surface Mining 1981 [1127].
g. Per se takings: per se violations of takings clause, with exceptions.
i. Permanent physical invasions
ii. Extinguishing core property right: only one SC case, on abolishing right to pass fee simple at death.

iii. Denial of economically viable use.
h. Denominator problem: Developer seeks to develop 50 acres.  Does regulation prohibiting use of 5 acres constitute 100% taking of 5 acres or 10% of 50 acres?  Unclear rule for determining denominator.
i. Timing of regulation: Palazzolo 2001 [1129], held that the fact that a regulation is in place when one buys or obtains title to property is not a per se bar to a takings claim; O’Connor said it would affect the reasonableness of investment-backed investment.  
j. Three Factor Balancing Test
i. Character of government action:
1. analogous to physical invasion or seizure of a core property right ( compensation
2. more like generally regulatory program affecting numerous parcels and designed to protect the public from harm by adjusting benefits and burdens of economic life to promote the common good ( regulation, no compensation
3. preventing harm, more like nuisance ( no taking
4. benefiting something, and owner singled out ( looks like taking.
ii. Diminution in value: the greater the diminution in value, the more likely the regulation will be a taking.
iii. Interference with reasonable investment-backed expectations: 

1. More likely a taking: owner already invested substantially in reliance on existing statutory or regulatory scheme
2. Less likely a taking: if regulation prevents owner from realizing an expected benefit in the future
3. Euclid 1926 [1135]: held that zoning ordinance did not create taking because owner lost opportunity for profit rather than an existing vested property right.
	Taking (compensation)


	No Taking (no compensation)

	Character of government action



	· forced physical invasion of property 

· extraction of benefit for community (rather than prevention of harm by owner)

· forced redistribution of bargained-for contractual rights (rather than a general regulatory program)


	· Regulation of property use

· Protect community from harm (nuisance)

· Average reciprocity of advantage (you lose but also gain)

· Choice between incompatible property interests

· Implied obligations of good faith in contractual relationships



	Diminution in Value



	· Destroys large percentage of market value of property

· Denies owner economically viable use of land


	· Diminishes value slightly or not at all
· Owner still has economically viable use of land

· Diminution is substantial but justified by strong public interest



	Interference with reasonable investment-backed expectations



	· Interferes with vested rights, such as revocation of building permit after substantial investments

· Interferes with present use of property


	· Imposes opportunity loss—preventing the owner from realizing benefits of future use, intended but not yet invested in
· Change in law should or could have been anticipated; reliance is unreasonable 



29. Zoning

a. Generally: 

i. Zoning enabling acts: allow municipalities to promulgate zoning laws, regulating type and level of use in different districts.
ii. Use zoning [Euclidean zoning]: regulating the kinds of uses allowed; incompatible uses will be separated.
1. Euclid [1053]: preference for certain people; as density increases, more noise, burden on devaluation of detached dwelling, property; ideal life: single family houses, no pollution, no noise, no poor people, pastoral life of the suburbs, concerned with the value of property; concerned with creating zoning that would enable this kind of life.
iii. Area zoning: regulate size of lots, height of buildings, set back structures a certain distance from property borders; 
iv. Comprehensive plan and zoning ordinance: plan for city as a whole, to avoid nuisance before they occur.
b. Prior nonconforming uses may be continued: 
i. Belleville v Parrillo’s Inc. NJ 1980 [1055]
ii. P owned and operated restaurant prior to 1955, zoning in 1955 forbid restaurants in that zone; 1978, changed to disco; applied for license, denied
iii. ( affirmed denial of license.
iv. Any nonconforming use existing at time of passage of an ordinance may be continued upon the lot or in the structure; a guarantee against compulsory termination because of new zoning.
v. Can continue only if use is substantially the same kind; in this case, a substantial and impermissible change.
c. Variances: relief in a particular case from the enforcement of an ordinance.  Three factor test
i. Unnecessary hardship: denial of variance would result in undue hardship
1. Test is generally very strict.  
2. Variance will not be granted if self-imposed.
3. Mere fact that property is worth more if variance allowed is not sufficient.

4. Generally not granted to relax use restrictions.

ii. Uniqueness: need for variance unique to owner’s lot

iii. Overall purpose: variance would not be inconsistent with the overall purpose of the ordinance.
iv. Commons v. Westwood NJ 1980 [1058]: Ps own undeveloped lot in question; variance was needed because zone requires min frontage of 75 and min area of 7500; lot only has 30 and 5190, respectively; applied for variance, rejected.  PH: lower courts affirmed rejection ( remanded to reconsider.

1. Court sets up two tests: 

a. Undue hardship: no effective use of property in the event variance is denied.
b. Negative criteria: of statute, can be granted without substantial detriment to the public good, or substantially impair purpose of zoning.  
2. In this case, evidence of undue hardship: property purchased when no zoning, without variance could be rendered inutility.
3. Passes negative criteria: would result in smaller house than rest of neighborhood, but not enough to justify a denial of variance.

d. Vested Rights: stronger the vested rights, more likely to allow continued use.
i. Stone v Wilton Iowa 1983 [1065]: P purchased land to develop into multi-family units; later rezoned to single-family units due to inadequacies of sewer, water, electrical services; affected all of P’s property; building permit denied.  P wants injunction, if not, then damages for money spent on designs.  
ii. ( affirmed for city.
iii. Zoning board offered good reasons, such as inadequate facilities; not a mere pretext.
iv. does P have a vested interest in developing property as multi-family housing?  
v. Vested right depends on amount accomplished under conformity; P secured funding and hired architect and engineer to draw up plans—these are preliminary steps toward construction.  These steps are not substantial enough to amount to vested right.  
30. Exclusionary Zoning

1. Use of zoning laws to exclude certain types of people, particularly racial and ethnic minorities.  
a. Popular method is to have minimum acre single-family zoning: render impossible construction of conventional apartments, town houses, etc.

2. Federal courts: relatively reluctant to strike down zoning schemes that have exclusionary effect: 

3. State courts: more willing to interpret state constitution to limit municipalities’ right to exclude particular groups.
4. Mount Laurel is a minority rule: only a few states interpret state constitution to limit exclusionary zoning.  CA. MA, OR have.
5. NAACP v. Mount Laurel NJ 1975 [1030]: P, representing poor blacks and Hispanics, seeks affordable quarter in D town; 29.2% of D is zoned for industry (but only a tiny portion actually used), 1.2% for retail businesses; balance of land for four residential zones, one house per lot; dwellings are expensive; later, D approved multi-family but still expensive.
6. Issue: whether D may validly regulate land use in such as way as to make it physically and economically impossible to provide for low and moderate income housing.
7. ( D zoning scheme violated substantive due process and equal protection rights guaranteed by state constitution; 90 days for D to revise zoning to provide housing affordable to low-income residents.
a. Fact is that the zoning, by excluding affordable housing, restrict residents to middle class and above.  Affirmative action taken for certain segments of society, but lack of action—indeed, hostility—for the poor: waiting for dilapidated houses to vacate, then closing it. 
b. Rejects tax reason for exclusion: D claims that zoning decisions affected by tax structure of NJ; to carve land use for fiscal ends: any new housing must pay its governmental way (education is expensive, so if kids come, they better be able to pay for schools; whereas industry brings in money).  
c. Rule [minority]: every municipality must presumptively make realistically possible an appropriate variety and choice of housing—because land use regulation is encompassed within the state’s police power, and must promote public health, safety, general welfare.
d. Appropriate housing for citizenry more important than creating better economic balance for educational and government costs.

8. HaLo notes:
a. covenants used to be poor way of regulating land use; after WWII, covenants important again; move to zoning: exercise of state's police power for general welfare
b. passed zoning enabling acts: delegate zoning power to municipalities
c. pass zoning plans, only reason to use zoning is to regulate potential conflict, not through ad hoc process but through planning; 
d. zoning ordnances are local statutes; courts have been willing to uphold zoning in the absence of plans.
e. zoning board is not enabled to make zoning: many challenges go to question of whether they are exercising too much discretion.
f. special zoning: contemplated within the terms of the ordinance itself.
g. Planned unit development: been upheld, municipalities zone property in very flexible way, with only density requirements, then developers would mix uses up.

h. impossible to build low income housing with zoning scheme; 
i. zone for low density: more school children, more expensive, people share same tax base, so rich don't want to pay for education of poor; family with lots of kids, are they going to pay enough tax to pay for education, probably not, so rich are subsidize other people's children.

j. Mount Laurel probably also prejudice against minorities; 15 miles from Camden?  what it means to be around minorities...no social services, high demands, high crime, no jobs, powerful image of threat of minorities; Springville: blacks have worked on local white farms for generations; community zoned it R-3, 
k. Constitution: if proceed under fed con, then you must show intent, which is difficult to show; but what other protected group do you want to argue? Class, but class is not protected under fed con, subject only to rational review, easy to come up with some conceivable public interest.

l. what is issue?  right to housing, no, no right to housing; no federal remedies for exclusionary zoning; very few states have followed NJ.

m. NJ court didn't base decision on constitutional law, but based on common law, that police power must be used for public good, and affordable housing is a public welfare.

n. Issue: regulation of property, interference with property right of town?  what is relationship between this and Lucas?  
o. zoning interferes with free market--the libertarian stance; keeps wealth with wealthy; versus police power used for the benefit of everyone.
Landlord-Tenant Relations

31. Leasehold Estates; Identifying Landlord-Tenant Relationships

1. Leaseholds: landlord agrees to transfer possession of the property for a specified period to the tenant in return for tenant’s promise to make a periodic rental payment.

2. Residential and commercial tenancies: for home and non-residential use.

3. Categories of Tenancies:

a. Term of years: lasts for a specified period of time determined by the parties.

b. Periodic tenancy: renew automatically at specified periods unless either landlord or the tenant chooses to end the relationship; notice required to end periodic tenancy

c. Tenancy at will: similar to periodic tenancy, except that it can be ended with no notice by either party; abolished in many states because notice is required.

d. Tenancy at sufferance: tenant who stays after the leasehold has terminated.

4. Regulation of Landlord-Tenant Relationships

a. Procedural regulations: formal requirements for creating the relationship, written lease, notice, eviction proceeding.

b. Substantive regulations: define parties’ obligations to each other: e.g., housing codes specifying the minimum requirements for conditions in apts.

5. Self-Help versus Judicial Process
a. Self-Help: owners have right to use self-help to eject trespassers; but generally must initiate eviction proceedings against tenants.

b. Some states give right to landlord to use self-help to evict tenants in some circumstances.

c. What about employer-tenant relationships, where employee/tenant live on employer/landlord’s property?  Physically eject tenant?  Call police?  Or provide notice and obtain court judgment?

6. Landlord-Tenant Relationship and Unconscionable Lease
a. Vasquez v. Glassboro Service Association, Inc. NJ 1980 [741]: V contracted with G, non-profit corporation that provides migrant farm labor; G had contract with Puerto Rican dept of labor that if employee to be discharged, then hearing within five days; 
b. V’s work was unsatisfactory, discharged and had hearing a few hours later; V was not permitted to stay overnight in the barracks; V sues for order permitting V to reenter and enjoining G from depriving him of use of the quarters except through judicial process.
c. Issue 1: Under NJ law, tenant can only be evicted for good cause; section M states that good cause shown when tenancy is conditioned on tenant’s employment by landlord as superintendent, janitor, or in some other capacity and such employment is terminated.  Does V’s job count as “some other capacity”?  
i. ( NO, migrant farm workers not same class as superintendents or janitors, so V not considered a tenant within meaning of NJ statute ( thus, V not subject to eviction after termination of employment.
d. Issue 2: Contract between V and G valid?
i. ( NO, unconscionable; unequal bargaining power, disregard for welfare of workers.
e. V powerless in contract: in English, wholly dependent on G for housing, etc.; normally, enforce contracts as made by parties, but not when they are in positions of relative unequal bargaining power and not freely made.
f. NJ have refused to enforce contracts that violate public policy of the State.
g. This contract is unconscionable: disregard for welfare of worker after termination of his employment.
h. Since farm workers are not tenants, there is no comparable statute providing for their summary dispossession on termination of their employment.
i. By abolishing self-help, provide forum for equitable resolution of a controversy between a farm labor service and a migrant farm worker on termination of the latter’s employment.
j. Notes: 
i. License versus lease: arises in context of department store concessions, students in dormitories, migrant workers, etc.
1. Owner transferred exclusive possession of a defined space; if so, a lease will be found.
2. If control of a particular space is not granted or possession is not exclusive, then likely a license.
3. Courts are split on students, migrant workers, superintendents…
ii. Could issue be avoided if contract spelled out terms?
1. Depends on whether policy outlawing self-help is disclaimable. 
2. If yes, then no problem is parties agree to license.
3. If no, then contract is not determinative.
iii. Easement versus lease
1. Often arises: sign on billboard—lease or easement.

32. Rent

1. Landlord’s Right to Receive Rent
a. Landlord’s rights
i. Receive right
ii. Have premises intact and not damaged
iii. Reversion
b. Landlord’s remedies when tenant breaches and refuses to leave

i. Possession and back rent: may sue for back rent and for possession.

ii. Holdover tenant: lease expired but continues to pay rent?

1. Landlord may choose to accept a new tenancy relationship; new tenancy is a periodic tenancy based on rent

2. Minority rule: new term created when landlord accepts rent; but this would suck for tenant, if he just wants another month, not a new term.
3. What if landlord wants to treat tenant at sufferance and sue for possession?  Right to collect rent from holdover tenant before eviction proceedings are completed?

a. some states: acceptance of rent creates new tenancy, regardless of landlord’s intent.

b. so to evict, may have to go through procedures to evict month-to-month tenant

c. could avoid this by suing immediately for possession, refuse to accept check, or accept check with writing in back that tenant is at sufferance.

c. Self-help: 

i. Attempt to physically oust tenant, e.g., changing locks.

ii. Majority (including CA): cannot use self-help to remove tenant, must use court proceedings.

d. Summary process: allow for relatively fast judicial determination of landlord’s claim of a right to regain possession of her property. 

i. landlords post notice, about two weeks; if tenant doesn't respond at all, then one month, if some counsel, then two months, so still pretty quick.

ii. Ejectment: regain possession by an action in ejectment; why don't landlords do this?  takes too long, a civil action, probably under 18 months.
e. Landlord’s Remedies when Tenant breaches and leaves

i. Landlord’s duty to mitigate damages: tenant breaches the lease by ceasing payments and moves out before the end of the lease term.  Landlord has three remedies.
1. Accept the tenant’s surrender: landlord accepts implied offer to end term of years; however, tenant is not relieved of all financial liability.  Entitled to replacement damages, back rent, cost to re-let, rental difference (may be dip in market price).
2. Re-let on the tenant’s account: refuse to accept the surrender and re-let the apt on the tenant’s account; if new tenant found, then landlord may then sue for difference in rent; plus, original tenant is liable for any gaps.
3. Wait and sue for the rent at the end of the lease term versus mitigate damages:

a. could just wait and then sue, but most states now apply contract doctrine of mitigation of damages
b. If rent is due first of month for that month, landlord can sue when rent is past due. 

2. Mitigation of Damages: 
a. Sommer v. Kridel NJ 1977 [762]

b. Case 1: K tenant entered into two-year lease with S owner; K engagement broke off, can’t pay rent, so asked for release, will forfeit two-months rent already paid; S did not respond and did not even look at apt until a year later; prior to re-letting, S sued K for total due for two years.
i. PH: trial judge found for P, fair dealing meant S should try to re-let and mitigate damages; and no response to K meant acceptance; Appeals reversed.
c. Case 2: tenant left after one year of a two year term; landlord sued for future rent; found for landlord.
d. ( Contract principle of mitigation applies.
i. Traditional Rule in this state is that landlord do not have duty to mitigate, but needs change.
ii. Old rationale is that property interest transferred to tenant, so landlord does not concern himself with tenant’s abandonment.
iii. But, lease and contract are similar.  Should apply contract principle of mitigation.  
iv. Waste to let vacant apt sit idle.
v. Mitigation consists of reasonable efforts to re-let apt.
vi. S waited 15 months of damages to accrue before re-letting.

e. Notes:

i. Traditional rule is no duty to mitigate damages; many states retain this rule, but others changed their laws through statute.
ii. For mitigation: encourages landlords to rent premises rather than leave it vacant; landlord gets everything back, and old tenant is relieved of obligation that is no longer in his interest.
1. efficiency argument: good for maximizing wealth, don’t want apt to lie fallow.

iii. Against mitigation: landlord bargained for right not to have to look for another tenant; tenant has no right to take this right away from landlord without offering adequate compensation.
iv. HaLo: Does this give landlord power to determine when property abandoned?  you call landlord to say you are out; landlord can either accept or say no;' what if you say you are out, but change mind, then can landlord hold you to it?  ...

33. Occupancy

1. Landlord’s Duty to Deliver Possession

a. Majority rule: deliver premises at the beginning of the leasehold.

i. if prior tenant wrongfully holds over, landlord has obligation to remove that tenant.  

ii. Failure to deliver actual possession is a breach of lease.  New tenant may either terminate lease or recover damages as compensation.

b. Minority rule: only duty to deliver right to possession, not actual possession.  Since landlord is not in default, new tenant is legally obligated to pay the rent even though she is not in possession.

2. Tenant’s Right to Leave and Transfer the Leasehold versus Landlord’s Right to Control Occupancy
a. Transfer of the Landlord’s Reversion 
i. What happens when owner sells property?  New owner does not gain immediate possession of leased property, but must wait till end of lease.
b. Tenant’s Right to Assign or Sublet
i. When the lease is silent: tenant can transfer leasehold, unless lease restricts the tenant’s ability to transfer the leasehold; justified on policy of promoting alienability.
1. Tenant assigns remaining lease: assignee fails to pay rent ( landlord may sue original tenant, since he is still obligated; or he may sue assignee, since covenant to pay rent runs with the land.
a. no rights retained, transfer full interests
b. vertical privity

2. Tenant sub-lets for remaining months and sub-tenant fails to pay rent: can sue original tenant for rent, but court may hold that landlord cannot sue sub-tenant (lack of privity of estate between lessor and sublessee; lessee and sublessee are in privity)
a. retain reversion
b. retain right of entry

c. no vertical privity

ii. When the lease requires the landlord’s consent: 
1. Phrase: “no sub-letting w/o landlord’s consent.”
2. Issue often is whether “reasonableness” should factor into phrase.

3. Reasonableness in commercial sublease: 
a. Kendall v. Ernest Pestana, Inc. CA 1985 [785]: City of San Jose, owner of hangar space leased ( Perlitch assigns to ( Pestana.  Prior to assigning interest to Pestana, Perlitch subleased to Bixler, after a number of years, Bixler agreed to sell to Kendall, lease provided that written consent of the lessor was required before the lessee could assign his interest, so Bixler went to Pestana for consent.  Pestana refused.  Pestana demanded increased rent and other onerous terms as condition of consent.
b. Issue: in the absence of a provision that such consent will not be unreasonably withheld, may a lessor [Pestana] unreasonably and arbitrarily withhold his or her consent to an assignment?
c. ( Adopts minority rule: objection must be reasonable.
i. CA follows common law that leasehold interest is freely alienable.
ii. However, a majority of jurisdictions held that where a lease contains an approval clause, the lessor may arbitrarily refuse to approve a proposed assignee no matter how suitable the he appears to be and no matter how unreasonable the lessor’s objection.
iii. Harsh rule subject to attack: now many jurisdictions hold that lessor may only withheld consent where he has commercially reasonable objection to the assignment. 
iv. Property rationale: Understands that landlord may be concerned about character of lessee, but cannot be arbitrary.
v. Contract principles of good faith and fair dealing; efficiency.
vi. Reasonableness: can consider a number of factors, financial responsibility of assignee, suitability for use, legality of proposal, etc.
vii. Some arguments for majority rule [p789.]
viii. Dissent: question of reasonableness would lead to too much litigation.

d. HaLo: 
i. can SJ sue?  yes, SJ is original party.
ii. SJ sue Perlitich for money—yes; for injunction, depends.
iii. SJ sue Bixler: writing--yes, touch and concern--yes, notice--yes, horizontal privity--shared interest--yes, also exists when there is lease; vertical privity, sublet=no vertical privity between Perlitch and Bixler.
iv. Vertical privity [assigned] between Per and Pes, and horizontal privity [sub-lease] between Per and Bix.
v. minority rule allows landlord to discriminate

vi. Should landlord be able to extract more rent?  increase in equity value of property; should tenant share in increase in value of property?  

4. Reasonableness not required in residential sublease: 
a. Slavin v. Rent Control Board of Brookline MA 1990 [792]: P landlord applied to D rent control board to evict tenant, who allowed unauthorized person to occupy his apt in violation of lease agreement (i.e., no one w/o consent of landlord).

b. D found tenant violated agreement, but refused eviction on grounds that lease implicitly meant that P should not withhold consent unreasonably.  
c. ( for P: for residences, retains old rule of no reasonableness requirement for consent to sub-let.
i. D argues that old rule is slowly giving way.
ii. But commercial lease cases, which use applies reasonableness rule, are not as compelling for two reasons:
1. Concern with commercial leases is that they may withhold consent for unfair financial gain: refuse one sub-tenant and let another one in for more favorable rate.  In residential setting, little reason to withhold for financial gain, since rent is controlled.
2. Earlier rule that no limitation on landlord’s ability to refuse is not an unreasonable limitation.  

iii. Also generate plenty of litigation.

d. Note: 

i. Pro and con of implied reasonableness, p. 795.
34. Eviction

1. Tenant’s Right to Stay versus Landlord’s Right to Recover Possession:

a. L entitled to evict T if T breaches the material terms of lease (most often, failure to pay rent or pay on time).
b. L cannot evict T if T has not breached any material terms and term of years has not ended.  But L has no obligation to renew.
c. Exceptions: 
i. Cannot fail to renew for discriminatory reasons (prohibited by federal and state law).
ii. Tenants in units subject to statutory or local rent control are protected from eviction unless landlord can show just cause.
iii. Some states or localities regulate eviction for the purpose of converting apts into condominiums.
iv. Federal law protects occupants of public housing from eviction without just cause.
v. Protected if L’s motivation is to retaliate against them for asserting their right to habitable premises by calling the housing inspector, e.g.

2. Just Cause Eviction:
a. Private Housing Market: NJ and DC are the only jurisdictions that allow T the right to continue in possession unless the landlord has just cause to end tenancy or refuse to renew the leasehold.
b. Publicly Subsidized Housing: Federal government provides subsidies, by allowing homeowners to deduct the portion of their home mortgage payments attributable to interest from income subject to federal income taxation.
i. Section 8 housing: government pays a significant portion of rent owed to private land owners.
ii. T in Section 8 housing cannot be evicted without good cause. [804]
iii. Public housing similarly protected.  
iv. NJ court prohibited section 8 landlord from withdrawing from program in order to evict tenant; not a good cause, must show it to evict tenant.
3. Regulation of Condominium Conversion
a. Many municipalities protect tenants from eviction by regulating the conversion of rental housing.

b. Some laws protect particular classes of tenants, such as elderly.

4. Tenant’s Rights to Habitable Premises 

a. The Covenant of Quite Enjoyment and Constructive Eviction: 

i. Minjak Co. v. Randolph NY 1988 [805]: L wanted Ts out for failure to pay rent, Ts claim that renovation and lack of essential services mean entitled to big cut in rent; new tenant started a health spa above, numerous leaks to Ts floor; construction work, lots of dust in Ts place; dangerous construction practices.
ii. PH: found for rent abatement, appeals reversed.

iii. ( for Ts.
1. A tenant may assert as a defense to the non-payment of rent the doctrine of constructive eviction: abandoned only a portion of the premises due to the landlord’s acts in making that portion unusable by the tenants.

2. If morally culpable conduct, then court may impose punitive damages.  That is the case here: landlord’s indifference to health and safety, etc.

b. Blackett v. Olanoff MA 1976 [808]: Ts raised constructive eviction successfully as defense against landlord’s claim, who leased nearby premises to bar and lounge and did not rectify problem of noise.
i. ( affirmed.

1. Violates implied covenant of quiet enjoyment; sometimes not intentionally, but a natural and probable consequence of landlord’s action is sufficient.  
2. Here, introduced a commercial activity in a residential neighborhood.

c. Notes:

i. Both express and implied terms in the L-T relationship.
ii. Structure of L-T litigation.
iii. Placement of new locks constitutes actual eviction; if landlord breaches, then T doesn’t have to pay rent.
1. Partial actual eviction (when L bars you from part of property) is a breach and T can then move out before end of lease term, and not liable for rent after moving out.
2. What if T stays?  Traditional rule relieves T to pay any rent; new trend is to abate the rent.
iv. Constructive eviction: when L substantially interferes with the T’s quiet enjoyment of the premises.
1. T can stop paying rent and move out before end of lease.
2. Theory is that that is equivalent to barring T from premises.
3. What if stop paying and stays?  Traditional rule is that this defense would only work if T moves out within reasonable time; presumption is that if you stay, then interference not great enough.
4. Now, tenants can establish partial constructive eviction: can live in part not affected and pay abated rent. [813]
5. Policy rationale: unfair to make family move out before filing for action, in times when housing is so hard to find.

v. Liability for acts of other tenants: 
1. Traditional rule: not liable unless stated in lease.
2. New trend: liable if landlord could legally control such acts.

35. Implied Warranty of Habitability 

a. Traditional Rule: L has no implied duty to repair premises, no implied representation that property habitable; relationship was independent (even if L violates covenant, T still has to pay rent):
b. Exception was to fix latent defects hard to see by tenant.
c. Revolution in landlord-tenant law in the last 20 years: Repudiated lack of a duty to repair or maintain .
d. Javins v. First National Realty Corp. DC 1970 [815]: P, landlord, filed action to recover property on grounds of failure to pay rent; Ts conceded lack of payment, but countered that P violated housing code.
i. ( Traditional rule abandoned, move in direction of contracts; and adopts implied warranty of habitability.
ii. Old assumption unwarranted: no-duty-to-repair made sense in agrarian society, when land itself was valued.  Now, people want a place to live.
iii. Consumer protection: in contract cases, warranties of quality of product; landlord in the business of selling housing, more incentive to keep it in good shape; tenant have little leverage in bargaining.
iv. Housing Code requires it; creates legal rights and duties enforceable in tort by private parties.
v. Duties imposed by the Housing regulations may not be waived or shifted by agreement if regulation specifically place duty upon lessor. 
vi. So for this case, tenant’s obligation to pay rent depends on landlord’s performance of warranty to maintain premises in a habitable condition.  Remand to determine this.  [like a product, no good, no pay]
e. Notes:

i. Majority rule: implied warranty of habitability has been adopted in almost all states by statute or common law.
ii. Problem: Judicial role: allowing tenants to raise landlord violations complicates process; thus it may violate the policy goal of summary process.
iii. Remedies to vindicate this right:
1. Rescission (right to move out before the end of the lease term): L’s violation entitles T to stop performance of her contractual obligations; if moved out before lease and show violation of warranty, then no need to pay remaining rent.
2. Rent withholding: if L breaches, T has right to remain on premises and stop paying; if L sues, then T can defend with violation. [823, other details]
3. Rent abatement: 
4. Repair and deduct:
5. Injunctive relief, or specific performance: could take time
6. Administrative remedies: e.g., call local housing inspector to ask for a rapid inspection, etc.
7. Criminal penalties: state building code may provide criminal statutes for failure to fix dangerous conditions.
8. Compensatory damages: T can bring claims for compensatory damages; damages are limited by the amount of rent that he is required to pay; in contract terms, damages are not limited.  And could take time.
iv. Waive implied warranty of habitability or transfer duty to maintain premises? [825]:

1. Javins said no.  It is a compulsory term that parties cannot contract away.
f. Arguments and Counter-arguments on Compulsory Contract Terms [826]

36. Retaliatory Eviction

a. No Retaliatory Evictions 

b. Hillview v. Bloomquist IO 1989 [834]: P (Hillview Associates) owns Gracious Estates; Ds and other tenants formed tenant association to discuss concerns over physical condition of the court and recent increases in rent; relations between management and Ds deteriorated; P served notice of termination; Ds refused, then P filed for forcible entry and detainer action; D defended on grounds of retaliatory eviction.
c. ( Ds, except one who shoved P.
i. IO Act prohibits retaliatory acts by landlords: for complaining to governmental agency, to landlord of violation; organized a tenant’s association.
ii. Act creates presumption that landlord acted with retaliatory purpose (if done complaint within six months of alleged act), and it is up to landlord to prove otherwise.
iii. Then, tenant is allowed to demonstrate pretext.
iv. Factors tending to show not retaliatory: business interests, good faith, etc.
v. In this case, sufficient evidence of retaliatory purpose.  
vi. However, for one D tenant, facts show that she crossed line in meeting with management [shoved P].  Termination of lease is therefore legitimate and not arising from complaints or union activities.  
vii. For other tenants, however, they did not encourage or take part in assault of management.  
d. Imperial Colliery v. Fout W.VA 1988 [839]:

i. D employed as coal miner, leased house trailer from P, a monthly renewable lease; 
ii. On 2-14-1986, P notified D that lease will be terminated in one month; D said due to family and monetary problems, cannot vacate, so P agreed to two month extension; D made a second request to hold termination in abeyance, but P did not respond.

iii. P then sued for possession of property and D counter with retaliatory eviction, for his involvement with union and selective strike against his employer.

iv. PH: D’s claim of retaliatory eviction dismissed.

v. ( Dismissed.  

1. Edwards theory: prohibition against retaliatory conduct was implied, because sanitary and safety codes would be inefficacious if landlords could retaliate against tenants.

2. Other tenant activity were deemed to be protected: if it bore relationship to some legitimate aspect of the tenancy.

3. So yes, retaliatory eviction is a defense to a summary eviction proceeding, but only if tenant is exercising a right incidental to the tenancy.  

4. In this case, activity that D points to does not relate to the habitability of his premises. [but D’s company is related to P landlord!]
e. Robinson v. Diamond Housing Corp. DC 1972: 

i. P wanted D out for nonpayment.

ii. D defended successfully on P’s violation of the warranty of habitability.  House in very bad shape, pieces missing throughout the house.  
iii. P’s second attempt to have D out, this time just wants to end periodic tenancy; P claims he is unable to make repairs.

iv. D responded that this is retaliatory eviction.

v. ( for D: landlords should not be free to evict or harass tenants who exercise his right to secure better housing.

vi. Mere desire to take unit off market—because of alleged inability to make repairs—is not by itself a legitimate business reason that will justify eviction. [!]

vii. [P will not be able to collect rent until it makes repairs, but collecting rent may be vital to repairs].  Court doesn’t believe that P cannot make repairs.

viii. Dissent:  Should not have presumption or requirement of proof that landlord has to satisfy that he is financially unable to make necessary repairs.  

f. How long may the tenant stay?

i. Good cause: If landlord denied the right to evict?  Most courts hold that tenant can remain until the landlord can show a legitimate, non-retaliatory business reason for the eviction.

ii. Utah disagrees: cannot saddle a landlord with a perpetual tenant.  

iii. Some states deal with issue by statute: apply retaliatory doctrine to landlord’s refusal to renew a tenancy, including a term of years.  

iv. CA prohibits actions for 180 days, but then allows landlord freedom to seek not to renew periodic tenancy or to increase the rent.  

g. Notes:

i. Policy behind retaliatory eviction?  Allow tenants to challenge living conditions without fear of getting throw out.

ii. Edwards holding: warranty of habitability gives tenant private action to complaint against landlord.  If no defense of retaliatory eviction, implied warranty would be toothless since landlord can evict as soon as complaint arises.  
iii. Good cause trumps defense of retaliatory eviction.  In other words, claim of breach of implied warranty triggers the good cause requirement for landlords to evict tenants.  Up a level to evict.
1. Six-month presumption is to help tenants, but if good cause, then not retaliatory eviction.  Retaliatory eviction imposes a just cause requirement during period of presumption.  In order to evict during this period, must show good cause.  [Without presumption, landlords are free to evict anytime.]
iv. What can landlord do, what does statute provide?  cannot be independent breach, for example, you still have to pay rent; may not have to pay rent if violated implied warranty of habitability.
v. In Diamond: landlord can’t fix unless tenant pays rent; can't evict unless L does one of the following: repair or go out of business entirely.
1. Very few jurisdictions say you have to get out of rental business altogether; just the apt.
vi. There is a financial incentive to own slum housing.
vii. What if renewal come up during six month?  Circuit split on whether it is retaliatory if L doesn't renew.
37. Race Discrimination

a. Fair Housing Act [939]: policy of the United States to provide fair housing throughout country
i. Unlawful to refuse to rent or sell on basis of race, color, familial status, etc.

ii. Exception: does not apply to single-family house sold or rented by an owner.  [etc.]
b. Asbury v. Brougham 10th Cir. 1989 [945]: P, potential black tenant; Ds, Brougham, landlord, and others.
i. D told P no vacancies and told P to call later for vacancies; D did not give P application and said there was no waiting list; requested to see a model unit but refused; told her to go to another place that serves mostly blacks; when P’s white sister-in-law inquired the next day, apts. available and children OK.

ii. P claimed that D violated FHA by refusing to rent to her on the basis of race and/or sex.
iii. PH: jury verdict awarding P compensatory damages of $7,500, plus $50,000 in punitive damages.
iv. ( affirmed.
1. In order to prevail under FHA and Sec 1982, P must prove discriminatory intent.  
2. McDonnell (1973) three part-test: 
a. P bring prima facie case of racial discrimination.
b. If P proves PFC, then burden shifts to D to produce evidence that refusal to rent was motivated by legitimate, non-racial considerations.
c. If D successful, then burden back to P to show that proffered reasons were pretextual. 

3. In order to prove PFC, P must show
a. She is a member of a racial minority
b. Applied for and was qualified to rent an apartment there
c. She was denied the opportunity to rent or to inspect or negotiate for rental of a townhouse or apt.
d. The housing opportunity remained available.

4. P established her PFC: discriminated against on the basis of race.  Apts definitely available.
5. D defended by saying that families with one children could rent townhouses but not apts; but P introduced evidence that exceptions had been made before.  Besides, never told her of terms and conditions.
6. Punitive damages may be awarded when conduct motivated by evil motive or intent, or reckless indifference to federally protected rights of others.
a. Evidence supports liability for punitive damages: D established rental policies, etc.
b. No renting apt to families with one children, but exceptions made.
c. D ratifies actions of his manager who dealt with P.
c. Remedies [954]: 
i. Fair Housing Amendments Act of 1988 (FHAA) beefed up FHA (1968): SOL extended from 6 months to two years, eliminated $1000 punitive damage limit; granted Dept of Housing and Urban Development the power to enforce the statute.

i. Aggrieved persons may file a lawsuit in federal court for injunctive relief and for compensatory and punitive damages.

ii. Or could file with HUD, holds proceedings through an administrative law judge.

iii. Various grades of damages.

d. Standard of liability: 

i. Under FHA, a showing of discriminatory intent.

ii. Disparate impact.

e. Racial steering: many actions based on this, showing AA one area and whites another area.

i. Testers: poses as renters and purchasers to collect evidence of unlawful practices.

f. Standing:

i. Those denied housing.

ii. Whites denied because of their association with blacks.

g. Advertisements: can ad indirectly demonstrate an interest in customers of a certain race?

i. Ragin v. NYT 2nd Cir. 1991: newspaper publishes real estate ads with white models in a city with large minority population.
ii. ( yes, this might violate the FHA and show a discriminatory preference.

iii. For factfinder to decide whether ordinary reader would interpret the ad to indicate a racial preference in the acceptance of tenants.  
iv. Hypo: Ad states: "Two men seek roommate; white males only."  
1. Conflict between prohibition against discrimination and freedom of association.
2. Racially covenant versus lease?  Covenant you can pass to others, and hence control the future; here, property owners have a strong interest in control of property, that they should be able to discriminate in their sale and rental, they can discriminate based on race; owner-occupancy exception, preserve people's right.

3. Owner-occupied units and single-family dwelling have special rights because owner is actually living with that person.

4. Hypo: “Ad says roommates wanted: no Latinas”; if single-family house, they can do it; but with roommates?
5. Roommates not specifically listed in statute, but is analogous to home dwellers and owners; ad preference exception to "owner actually maintains and occupies one of such living quarters as his residence."
6. What if seeker not the owner?  Same value consideration, but renters could be agents of owner.  Statutory language did not mention renters specifically; but can argue that racial discrimination is disfavored practice, so should construe statute narrowly--intended to eliminate discrimination--should read it to effectuate that purpose.

7. Owners have close relationship to property that other possessors do not have; then owner-occupier should be allowed to discriminate, whereas tenants only have a privacy interest.
v. Income Hypo: we can't rent to those whose income is not three times the median income. 
1. disparate treatment: need intent.

2. disparate impact: need discriminatory impact. 
3. Can't argue wealth discrimination because wealth status not protected

vi. What about discrimination on drug charges?  HaLo thinks that race is a disability: laws that criminalize conduct in a disproportionate way and then encourage social discrimination on that basis.
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