MASS TORT LITIGATION

	AUGUST 18

Introduction:  Complex “Mass Tort” Litigation
	READING:

Weinstein, Jack B., Individual Justice in Mass Tort Litigation (Northwestern University Press 1995) (“Weinstein”), Chapters 1‑3, 5, 9.


	AUGUST 25

Mass Tort Class Actions:  Introduction
	READING:

Mass Tort Class Actions: Going, Going, Gone (Williams, J.), 98 F.R.D. 323 (1984);

In re Joint E.&S. Dist. Asbestos Litig., 982 F.2d 721 (2nd Cir. 1992).


In re Joint E.&S. Dist. Asbestos Litig

OVERVIEW: Debtor corporation, an asbestos manufacturer, filed voluntary petition seeking protection under Chapter 11 of Bankruptcy Code, 11 U.S.C.S. § 101 et seq. The petition sought protection against both current and future claimants exposed to asbestos, and the reorganization plan established a settlement trust to which all claims were funneled. However, when the trust's financial viability came into question, given the volume of claims presented, the chief federal district judges of courts having jurisdiction over the cases issued orders permitting installment payments, setting award criteria (age, disease, and fund availability), and most significantly, establishing a mandatory non-opt-out class action. Both the trustees and the class representatives of the current health claimants appealed. The appellate court reversed, holding that the use of a mandatory non-opt-out class action without proper subclasses violated Fed. R. Civ. P. 23, and that the Bankruptcy Code, at 11 U.S.C.S. § 1127(b), prohibited modification of a confirmed and substantially consummated plan of reorganization. 

OUTCOME: The judgment was reversed, as district courts lacked the authority to create a non-opt-out class without creation of proper subclass and further lacked the authority to modify confirmed and substantially consummated plan of reorganization. Mandamus was denied with respect to interlocutory order.
	SEPTEMBER 8

Mass Tort Class Actions
	READING

Cabraser, “Your Products Liability Hit Parade: A Class Torts Top 20,” 37 Tort & Ins. L. J. 189 (Fall 2001);

Current Text and Proposed Amendments to Fed. R. Civ. P. 23; “Class Action Fairness Act of 2003” (to be supplied).


Cabraser, “Your Products Liability Hit Parade: A Class Torts Top 20,”

In the quarter century in which American courts have addressed the application of the class action mechanism to products liability and other mass tort litigation, a rich and varied jurisdiction has developed. Because the class certification decision is both intensely fact-specific and uniquely discretionary, courts have as of yet provided little true precedent in this field. The cases discussed in this article span the range of judicial approaches, i.e., from restrictive/conservative to innovative/liberal, as well as the range of judicial reaction, i.e., antipathy to enthusiastic embrace.

The history of class tort jurisprudence is not one of straight-line evolution but rather of interweaving trends and concepts in the application of the tran-substantive procedural rule to a wide variety of mass torts. These range from single-incident disasters to long-term toxic exposures and to personal injury, property damage, and consumer claims arising from mass-marketed drugs and medical devices.

For example, Rule 23's most ingenious, and potentially most powerful, provision, Rule 23(c)(4)(A), n1 has been historically underutilized but is now coming to the fore as plaintiffs' lawyers and courts alike recognize its utility in separating common issues for classwide treatment, while reserving inherently individualized issues of specific causation and damages for personal jury trials.

	SEPTEMBER 15

Mass Tort Trial Structures
	READING:

 In re Marcos Human Rights Litigation, 910 F. Supp. 1460 (D. Hawaii 1995); 103 F.3d 767 (9th Cir. 1996) (2 decisions);

Jenkins v. Raymark, 782 F.2d 468 (5th Cir. 1986);

In re Copley “Albuterol” Prod. Liab. Litig., 161 F.R.D. 456 (D. Wyoming 1995).


In re Marcos Human Rights Litigation

OVERVIEW: In the compensatory damages phase of trial, the victims presented their case to the jury by using damages sustained by a random sample of the victims as representative of damages suffered by the entire class. After reviewing the deposition of 137 victims, along with live testimony of several victims in court, the special master presented a report to the jury recommending the damages suffered by the 137 victims were a statistically valid representation of damages suffered by the entire class. The court addressed the propriety of the use of inferential statistics to ascertain the damages suffered by each of the 9,541 victims--whether the process violated due process and whether it violated the right to a jury trial under U.S. Const. amend. VII. The court answered each issue in the negative. The use of inferential statistics and aggregate trial procedures did not deny the president his constitutional due process right to a one-on-one trial. Regarding the Seventh Amendment claim, the use of random samples, in an aggregate trial, did not violate the right to a jury trial. The aggregation of compensatory damage claims was appropriate under federal common law for human rights claims. 

OUTCOME: The court awarded the victims judgment. The use of aggregate procedures, with the help of an expert in the field of inferential statistics, for the purpose of determining class compensatory damages was proper. There was neither a violation of the president's due process rights nor the right to a jury trial under the Seventh Amendment.

Jenkins v. Raymark

OVERVIEW: The court addressed the propriety of a class of plaintiffs with asbestos-related personal injury claims certified by the district court mainly to determine the viability of the "state of the art" defense. The court affirmed the district court's decision to try the cases by means of a Fed. R. Civ. P. 23(b)(3) class lawsuit because the class met all of the rule's requirements. The court held that the certified questions predominated because class jury findings on the common class questions would significantly advance the resolution of the underlying hundreds of cases. The court held that the district court's order of bifurcated trials did not violate the state law on punitive damages because the format of the case allowed the district court to review the reasonableness of each plaintiff's punitive damage award and allowed for the circuit court's review of the standards that the district court applied. While no plaintiff could receive an award of punitive damages without proving actual damages, the allocation did not need to be made concurrently with an evaluation of defendant's conduct, which was the primary focus for purposes of punitive damage determinations. 

OUTCOME: The court affirmed the district court's certification of a class of plaintiffs with asbestos-related personal injury claims mainly to determine the viability of the "state of the art" defense because the class met all of the certification requirements under the rule.

In re Copley “Albuterol” Prod. Liab. Litig

OVERVIEW: Plaintiff drug users requested class certification pertaining to their product liability actions against defendant pharmaceutical manufacturer. The court granted partial certification recognizing the presence of several common threshold issues affecting the class. Defendant contended that its U.S. Const. amend. VII rights were infringed by the court's bifurcated trial plan based upon partial class certification. Second, defendant argued that the class was unmanageable because it was impossible for the court to consider the laws of 51 different jurisdictions. The court denied defendant's motion for class decertification because the plaintiffs did not propose any novel theories of liability and comparative negligence was unlikely to be a defense in this case. Specifically, the court found that the case was an excellent candidate for class certification because it only involved a single company and a single product and concerned a defendant who had admitted that some of its products were contaminated. Comparative negligence would not have been an issue unless some plaintiffs used the product after the defect was announced. The court found this scenario to be highly unlikely. 

OUTCOME: The court denied defendant pharmaceutical manufacturer's motion to decertify the class because the class was not unmanageable when there were several common threshold issues affecting plaintiff drug users and it only involved one defendant manufacturer. The court further ordered the trial plan to be followed by the parties.
	SEPTEMBER 22

Medical Device and Pharmaceutical Mass Tort Class Actions:  Certification Grant and Certification Denial
	READING:

 In re Telectronics Pacing Systems, Inc. Prod. Liab. Litig., 172 F.R.D. 271 (S.D. Ohio 1997); 

In re: Rezulin Products Liability Litigation, 210 FRD 61 (S.D.N.Y. 2002);

In re: West Virginia Rezulin Litigation, 585 S.E.2d 52 (W.Va. App. 2003);
In re: St. Jude Medical Heart Valve Litigation; 2003 U.S. Dist. LEXIS 5188 (D. Minn. 2003).


In re Telectronics Pacing Systems, Inc. Prod. Liab. Litig

OVERVIEW: Pacemakers made by the manufacturers developed fractures, giving rise to the instant action. The putative class met the numerosity and commonality requirements of Fed. R. Civ. P. 23(a) because its size reached substantial proportions, and there were common defenses and questions of fact, respectively. The typicality and adequacy of representation requirements were met because the proposed representatives were not required to have filed an individual action to qualify. The medical monitoring class met the requirements of Fed. R. Civ. P. 23(b) because separate adjudications would have impaired the manufacturers' ability to pursue a uniform monitoring program and would have adversely affected other recipients' ability to recover. However, subclasses were required to account for state law differences in the recoverability of medical monitoring. The negligence and strict liability classes were certified because the predominate common issue was the manufacturers' liability, and class treatment was a superior method of resolution. The punitive damages subclasses failed to satisfy Fed. R. Civ. P. 23(b) because the recipients did not account for variations in the law of punitive damages. 

OUTCOME: The court granted in part and denied in part the recipients' renewed motion for class certification. Specifically, the court certified the subclasses for medical monitoring, negligence, and strict liability, but did not certify any punitive damage subclasses.

In re: Rezulin Products Liability Litigation,

OVERVIEW: The proposed class sought, inter alia, restitution of the revenues defendants realized from the sale of Rezulin and compensatory and punitive damages. The proposed subclass sought to create and fund a medical monitoring mechanism. The essence of the complaint was that the defendants, a pharmaceutical company et al., failed adequately to disclose the drug's risks of liver and cardiopulmonary complications. Plaintiffs sought recovery on various theories, including negligence and strict products liability. Setting the tone, the court began its discussion of class certification by quoting the United States Supreme Court, which stated that cases in which individual stakes were high and disparities among class members great were ordinarily not appropriate for class treatment. The instant court assumed without deciding that the requirements of Fed. R. Civ. P. 23(a) were satisfied. Nevertheless, substantially all relevant factors weighed heavily against certification of a Fed. R. Civ. P. 23(b)(3) class. It also held that the plaintiffs failed to establish the applicability of Fed. R. Civ. P. 23(b)(2) to the proposed subclass, and, in any event, its requirements were not satisfied. 

OUTCOME: The motion for class certification was denied in all respects.

In re: West Virginia Rezulin Litigation

OVERVIEW: Consolidated lawsuits by users against the companies alleged that the drug was defective, that the companies knew or should have known of the defect, and that it caused liver damage. The users sought medical monitoring, as well as damages under the Consumer Protection Act, W.Va. Code § 46A-6-101 et seq. The trial court denied class action status pursuant to W.Va. R. Civ. P. 23, and denied remand of the individual cases back to their originating courts. The users appealed and the court found that it was error to deny class certification because, in a thorough review of each requirement, it found that the four necessary prerequisites for certification under Rule 23(a) had been met. It was noted that the trial court considered the merits of the parties' claims and defenses improperly in making its decision. Similarly, it was found that the requirements of Rule 23(b)(2) and (3) were satisfied and favored certification. The court found that medical monitoring could be ordered under the court's exercise of its equitable powers under Rule 23(b)(2), as well as under W.Va. Code § 46A-6-106 (1974). Accordingly, the writ of prohibition was denied upon a finding that certification was proper. 

OUTCOME: The court reversed the order of the trial court and remanded the matter for further proceedings as a class action. The court denied the users' request for a writ of prohibition.

	SEPTEMBER 29

Nationwide Mass Tort Class Actions 

in State Courts
	READING:

Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1986);

Cox v. Shell Oil Co., 1995 WL 775363 (Tenn. Chancery Court);

Avery v. State Farm Mut. Auto Ins. Co., 746 N.E. 2d 1242, (Ill. App. 2001).


Phillips Petroleum Co. v. Shutts

OVERVIEW: Petitioner purchased and produced gas from leased land located in 11 states, and sold most of the gas in interstate commerce. Respondents, royalty owners possessing rights to the gas leases, filed a class action suit against petitioner seeking to recover interest on royalty payments that were delayed by petitioner. Respondents resided in all 50 states, the District of Columbia and several foreign countries. Respondents recovered over petitioners' objections that Kansas was prohibited from adjudicating the claims of all respondents and from applying Kansas law to all the transactions. The state appeals court affirmed the ruling. The U.S. Supreme Court affirmed the court's jurisdiction over the claims because the parties were given the opportunity to opt out, but reversed its application of Kansas law to all the transactions because Kansas did not have significant contact with each of the class members. 

OUTCOME: The court affirmed the portion of the judgment that upheld the jurisdiction of Kansas courts over the class but reversed the judgment insofar as it held that Kansas law was applicable to all the transactions because Kansas did not have significant contact with each of the class members.

Cox v. Shell Oil Co

Court has determined that the notice given to members of the Settlement Class certified in the Preliminary Approval Order fully and accurately informed the Settlement Class members of all material elements of the proposed Settlement; was the best notice practicable under the circumstances; was valid, due, and sufficient notice to all Settlement Class members; and complied fully with Rule 23 of the Tennessee Rules of Civil Procedure, the United States Constitution, and any other applicable law.

Avery v. State Farm Mut. Auto Ins. Co

OVERVIEW: Plaintiff class brought an action against defendant insurer alleging breach of contract, consumer fraud, and seeking equitable relief foe defendant's alleged use of non-original equipment manufacturer parts in plaintiff's damaged vehicles. The trial court entered a jury verdict for plaintiff. Defendant appealed, claiming that the trial court abused its discretion by certifying and thereafter failing to decertify the plaintiff class, and that the trial court committed various trial errors. The court reversed in part, holding that the jury's award of disgorgement damages would amount to double recovery. The court affirmed in part, holding that the trial court properly certified plaintiff class and properly refused to de-certify the class, and that the trial court did not abuse its discretion at trial by its evidentiary rulings, jury instructions, or in entering the jury verdict. 

OUTCOME: Judgment was reversed in part because the jury's award of disgorgement damages would amount to double recovery. Judgment was affirmed in part because the trial court did not abuse its discretion at any phase of the trial.

	OCTOBER 6

Class Action Settlements: An Overview
	READING:

 Weinstein, Chapter 4; 

Amchem Prods. Inc. v. Windsor, 521 U.S. 591 (1997);

Ortiz v. Fibreboard, 527 U.S. 815 (1999)


Amchem Prods. Inc. v. Windsor

OVERVIEW: This case concerned the legitimacy under Fed. R. Civ. P. 23 of a class-action certification sought to achieve global settlement of current and future asbestos-related claims. The class proposed for certification potentially encompassed individuals adversely affected by past exposure to asbestos products manufactured by one or more of 20 companies. Those companies, defendants in the lower courts, were petitioners in the case at bar. The district court certified the class for settlement only; however, the appellate court vacated the district court's order holding that the class certification failed to meet the requirements under Rule 23. On appeal, the Court held that the class failed to satisfy the predominance standard and that the class approved by the district court failed to satisfy the requirement that the named parties would fairly and adequately protect the interests of the class. 

OUTCOME: The court affirmed the judgment of the appellate court denying class certification because the class did not satisfy the requirements of common issue predominance and adequacy of representation.

Ortiz v. Fibreboard

OVERVIEW: Petitioners were members of a massive class action lawsuit involving personal injury claims against respondent manufacturer. The trial court entered judgment certifying a mandatory settlement class on a limited fund theory under Fed. R. Civ. P. 23(b)(1)(B). The court of appeals affirmed. Petitioners contested the certification and on further review, the order of the court of appeals was reversed and remanded. The court held that applicants for contested certification on this rationale had to show that the fund was limited by more than the agreement of the parties, and that it had been allocated to claimants in the class by a process addressing any conflicting interests of class members. The court determined that on the facts of the case it was improper to aggregate the individual tort claims in this manner. 

OUTCOME: The judgment that affirmed a grant of class certification for the purpose of a global settlement was reversed and remanded. The court found that petitioners failed to demonstrate that the fund was limited except by the agreement of the parties and that the fund showed exclusions from the class and allocations of assets at odds with the concept of limited fund treatment and the structural protections of the Federal Rules of Civil Procedure.

	OCTOBER 20

Mass Tort Class Action Settlements:  Critiques and Prescriptions
	READING:

Coffee, “Class Action Accountability:  Reconciling Exit, Voice and Loyalty in Representative Litigation,” 100 Colum.L.Rev. 370 (March 2000);

Weinstein, Chapter 10.


Coffee, “Class Action Accountability:  Reconciling Exit, Voice and Loyalty in Representative Litigation”

In two recent and highly technical decisions---Amchem Products v. Windsor and Ortiz v. Fibreboard Corp.---the Supreme Court has recognized that a serious potential for collusion exists in class actions and has outlined a concept of "class cohesion" as the rationale that legitimizes representative litigation. Although agreeing that a legitimacy principle is needed, Professor Coffee doubts that "class cohesion" can bear that weight, either as a normative theory of representation or as an economic solution for the agency cost and collective action problems that arise in representative litigation. He warns that an expansive interpretation of "class cohesion" could produce a "Balkanization" of the class action that would impair its utility. The guiding normative principle in class action reform, he suggests, should be the protection and enhancement of client autonomy, not "class cohesion," because the class action for money damages is ultimately more an aggregation of individuals than a distinct entity.

Viewing class action accountability as at bottom a governance issue, Professor Coffee considers the relevance of corporate control mechanisms and market-based remedies that have worked in other contexts to limit agent opportunism. In particular, he concludes that a strategy of enhancing "exit" should outperform alternative efforts aimed at improving either client "voice" or agent "loyalty," and suggests that "exit" could in some circumstances be a superior functional substitute for class cohesion.

	OCTOBER 27

The Powers and Limitations of Federal Multi‑District Litigation
	READING:

 In re Asbestos Prods. Liab. Litig. (No. VI), 771 F. Supp. 415 (J.P.M.L. 1991); 
Lexecon v. Milberg Weiss, et al., 523 U.S. 26 (1998);

McGovern, “Toward a Cooperative Strategy for Federal and State Judges in Mass Tort Litigation,” 148 U.Pa.L.Rev. 1867 (June 2000);

Syngenta Crop Prot., Inc. v. Henson, 537 U.S. 28 (2002); 

In re Ski Train Fire in Kaprun, Austria on November 11, 2000, 2003 U.S. Dist. LEXIS 17958 (S.D.N.Y. 2003).


In re Asbestos Prods. Liab. Litig.

OVERVIEW: The Judicial Panel of Multidistrict Litigation (the panel) held a hearing upon an order to show cause why all personal injury and wrongful death actions related to asbestos products that were pending in federal district courts but not in trial should not have been centralized pursuant to 28 U.S.C.S. § 1407. The panel noted that there were over 30,000 such cases pending trial in federal courts. The panel concluded, on the basis of the fillings and testimony at the hearing, that the pending litigation involved common questions of fact related to injuries or wrongful death caused by asbestos products. Therefore, centralization was the most convenient way to promote justice, efficient docket control, the parties, and witnesses. The panel had the power to appoint additional judges to hear such cases as necessary, and cases were susceptible to individual remand if the situation was warranted. 

OUTCOME: The Judicial Panel on Multidistrict Litigation centralized all pending federal actions not in trial on asbestos related injuries in one federal district, holding that the actions involved common questions of fact and justice was best promoted by centralization.

Lexecon v. Milberg Weiss, et al

OVERVIEW: The issue was whether 28 U.S.C.S. § 1407(a) permitted a transferee court to entertain a 28 U.S.C.S. § 1404(a) transfer motion to keep the case for trial. The court held that a transferee court did not have such authority. The requirement that a transferee court conduct coordinated or consolidated proceedings did not preclude the transferee state court from ruling on a motion that affected only one of the cases before it. Self-assignment was beyond the scope of the transferee court's authority. The panel's responsibility to remand barred recognizing any self-assignment power in a transferee court and consequently entailed the invalidity of J.P.M.L.R.P. 14(b). The remand requirement contained in 28 U.S.C.S. § 1407 sufficed to establish the substantial significance of any denial of a plaintiff's right to a remand once the pretrial stage had been completed. 

OUTCOME: The judgment affirming the denial of a consulting firm's motions requesting the Judicial Panel on Multidistrict Litigation to remand its case was reversed, and the case was remanded for further proceedings consistent with the court's opinion.

McGovern, “Toward a Cooperative Strategy for Federal and State Judges in Mass Tort Litigation,”

Judges are now players in the mass tort game. Whatever approach any judge takes in managing a mass tort, judicial input is a critical factor in the ultimate progress of the litigation. To certify or not to certify, for example, is a question that must be answered with profound results for the outcome of the mass tort. Recognizing the role of judges, recent legal literature has suggested that the ubiquity and massness of the tort should lead to cooperation among judges. Through cooperation, judges can promote efficiency and horizontal equity in the adjudication.

"Cooperation" among judges has been promoted in multiple and often confusing forms; "cooperation" has varyingly meant communication, coordination, collaboration, or cooperation in the negotiation *1868 sense of seeking joint gains. In the national mass tort context, "cooperation" has more often been a euphemism for a case management strategy of aggregating and centralizing litigation and encouraging state trial judges to defer to a federal multidistrict transferee judge in resolving litigation. This strategy has critical weaknesses that limit its ultimate value. It has behavioral, structural, and political impediments; it can conflict with an appreciation of the maturity and elasticity of mass torts, and it may run contrary to recent Supreme Court jurisprudence. There is an alternative cooperative strategy that has significantly more potential for benefiting judges, litigants, and the legal system as a whole. The alternative strategy can be implemented de jure or de facto and focuses at the institutional, rather than individual, level and suggests complimentary, rather than competing, roles for state and federal courts.

Syngenta Crop Prot., Inc. v. Henson

OVERVIEW: When the case was filed a similar action was already underway in federal court in Alabama. The state court stayed the action upon respondent's intervention in the federal suit and participation in the ensuing settlement, but later allowed the suit to continue on some issues based on respondent's counsel's misrepresentations. The manufacturer promptly removed the case to federal court, claiming federal jurisdiction under the All Writs Act, 28 U.S.C.S. § 1651, and the supplemental jurisdiction statute 28 U.S.C.S. § 1367. The federal district court transferred the case to the Alabama court, which dismissed it as barred by the prior settlement and sanctioned respondent's counsel for his misrepresentation to the state court. The United States Court of Appeals for the Eleventh Circuit affirmed the sanctions but vacated the dismissal order, holding there was no original jurisdiction to allow removal. The United States Supreme Court agreed, holding that 28 U.S.C.S. § 1441 required that a federal court have original jurisdiction over an action for it to be removed from a state court. The All Writs Act, alone or combined with ancillary jurisdiction, was no substitute for that requirement. 

OUTCOME: The Court affirmed the lower court's decision.

In re Ski Train Fire in Kaprun, Austria on November 11, 2000

OVERVIEW: Plaintiffs alleged, inter alia, that defendants fraudulently misrepresented the safety of the train and tunnel. The first three requirements of Fed. R. Civ. P. 23(a) were met and the court addressed only the adequacy of representation requirement. Although one of plaintiffs' proposed representatives had a sophisticated understanding of the litigation and played an active role in its prosecution, the court had doubts about his ability to adequately represent the interests of the class and certification was therefore conditioned upon his working with another named plaintiff as co-class representative and a committee of foreign class members. Certification was also conditioned upon class counsel's agreement to work with a certain attorney as liaison counsel for the non-American class members. As plaintiffs sought to certify the class with respect to liability only, there was no question that common issues predominated and class treatment on the fraud claim was appropriate. Because a class action was the superior method of adjudicating plaintiffs' liability claims, and class membership required consent to be bound by the judgment, the action was to proceed as an "opt-in" class action. 

OUTCOME: Plaintiffs' motion for class certification conditionally was granted.

	NOVEMBER 3

Centralization vs. Dispersion:  Contrasts in Judicial Attitudes Toward Access and Aggregation
	READING:

In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293 (7th Cir. 1995);

In re Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig., 288 F.3d 1012 (7th Cir. 2002); 333 F.3d 763 (7th Cir. 2003); 

In re Simon II Litigation, 211 F.R.D. 86 (E.D.N.Y. 2002).


In re Rhone-Poulenc Rorer, Inc

OVERVIEW: Nationwide class action was brought on behalf of hemophiliacs infected by AIDS virus from using defendant drug manufacturers' products. Defendants petitioned for writ of mandamus, asking court to direct district judge to rescind order certifying the class action under Fed. R. Civ. P. 23(c)(4)(A). Given extraordinary circumstances of case, court granted defendants' petition for writ of mandamus and directed district judge to decertify plaintiff class because defendants properly asserted the two necessary conditions for mandamus: irreparable harm, stemming from immense settlement pressure, and clear violation of rights because such plan was inconsistent with collateral estoppel principles, Seventh Amendment rights to jury trial in federal civil cases, posed undue and unnecessary risk of monumental industry-busting error in entrusting potential multibillion dollar liability determination to a single jury when previous cases indicated defendants' liability was doubtful, and potential problems under Erie R.R. v. Tompkins, 304 U.S. 64, 58 S. Ct. 817 (1938). 

OUTCOME: Given extraordinary circumstances of case, court granted defendant drug manufacturers' petition for writ of mandamus and directed district judge to decertify plaintiff class because defendants properly asserted the two necessary conditions for mandamus: irreparable harm (from immense settlement pressure) and a clear violation of rights stemming from class certification plan.

In re Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig

OVERVIEW: Numerous suits were filed as a result of injuries and deaths related to tire failures, and for diminished resale value of their vehicles. Pretrial proceedings were consolidated in the district court. Counsel representing many of the plaintiffs filed a new consolidated suit and asked the district to certify it as a nationwide class action, which would make all other suits redundant. The district court obliged and certified the two nationwide classes. The district court applied the law of the states in which the manufacturers were headquartered. The court of appeals found that the classes could not satisfy the commonality and superiority requirements of Fed. R. Civ. P. 23(a), (b)(3). The forum state's choice of law principles applied the law of the place where harm occurred. Injuries occurred in all 50 states and elsewhere, thus pointing to the places of these injuries, not the manufacturers' corporate headquarters, as the source of law. Because the claims would be adjudicated under the law of so many jurisdictions, a single nationwide class was not manageable. The court added that the case would not be manageable as a class action even on a statewide basis. 

OUTCOME: The court of appeals reversed the district court's order certifying two nationwide classes, and denied the motion to certify questions of law to a state supreme court as unnecessary.

In re Simon II Litigation

OVERVIEW: The cigarette manufacturers contended that each smoker's claim must be separately litigated, making compensation for the millions they had allegedly injured procedurally impossible. The court held that a viable trial and disposition of potentially millions of claims was desirable, appropriate, and proper. The court further held that the trial would proceed in three stages: The first stage would be before a jury requested to make a class-wide determination of fraud and conspiracy claims and estimated total compensatory claims. At the second stage the same jury would determine whether the cigarette manufacturers engaged in conduct warranting punitive damages. The third stage would be used to present evidence of the amount of harm suffered by the class to the same jury. Finally, the court held that the previous order certifying the class was confirmed: the members of the class were believed to number in the millions; numerous common questions of law and fact existed; and the smokers' claims made similar legal and factual assertions regarding the cigarette manufacturers' behavior and the cause of their smoking, failing to quit and cause of the diseases they suffered. 

OUTCOME: The trial will proceed in three stages and the jury will apply New York law. The order of September 19 certifying the class was confirmed.

	NOVEMBER 10

Punitive Damages Controversies:  “Limited Punishment,” Centralized Management and Due Process
	READING:

 State Farm v. Campbell, 123 S.Ct. 1513 (2003); 

In re the Exxon Valdez, 270 F.3d 1215 (9th Cir. 2001); 236 F. Supp. 2d 1043 (D. Alaska 2002).


State Farm v. Campbell

OVERVIEW: The insureds contended that the substantial punitive damages award was justified in view of the insurer's national scheme to meet corporate fiscal goals by capping claim payments and engaging in fraudulent practices. The insurer argued that the ratio of punitive damages to compensatory damages clearly indicated that the punitive damages award was excessive and unrelated to the actual harm suffered by the insureds. The United States Supreme Court held that the punitive damages award was neither reasonable nor proportionate to the wrong committed, and it was thus an irrational, arbitrary, and unconstitutional deprivation of the property of the insurer. While the insurer's nationwide policies were clearly deficient, evidence of dissimilar and out-of-state misconduct of the insurer, and out-of-state conduct which was lawful where it occurred, was an improper basis for punishing the insurer for the limited harm to the insureds. Further, neither the wealth of the insurer nor the fact that its nationwide misconduct went largely unpunished justified punitive damages which were grossly disproportionate to the compensatory damages awarded for the actual harm to the insureds. 

OUTCOME: The judgment upholding the jury's award of punitive damages was reversed, and the case was remanded for further proceedings.

In re the Exxon Valdez, 270 F.3d 1215 (9th Cir. 2001)

OVERVIEW: The corporation claimed that the punitive damage award was barred as against public policy, that the punitive damage award was barred by res judicata, that common law punitive damages remedy was preempted by the remedies in the Clean Water Act, 33 U.S.C.S. §§ 1251-1387, that there was insufficient evidence for the jury to award punitive damages, and that the punitive damage award was unconstitutionally excessive. The class claimed that the district court erroneously granted summary judgment against the claimants who suffered purely economic injury on account of the oil spill. The appellate court held that, although there was substantial evidence to support the jury verdict and damage awards, the district court failed to review the constitutionality of the punitive damage award under the appropriate standards. The court concluded that the punitive damage award was too high for its required review without the district court's initial review. The court further held that the district court should have determined whether certain claimants could recover purely economic damages due to the oil spill. 

OUTCOME: The judgment was vacated in part and remanded regarding whether the punitive damage award was unconstitutionally excessive, and whether certain claimants could recover purely economic damages due to the oil spill. The judgment was affirmed in part regarding the remaining claims.

In re the Exxon Valdez, 236 F. Supp. 2d 1043 (D. Alaska 2002).

OVERVIEW: The jury had awarded $ 5,000,000,000 in punitive damages. The court of appeals remanded the case for reexamination of the jury's punitive damages determination in light of two United State Supreme Court decisions, i.e., the BMW decision and Cooper Industries decision, and instructed the instant court to reduce the punitive damages award. Upon reexamination, the instant court concluded that the $ 5,000,000,000 award was justified by the facts of the case and was not grossly excessive to deprive the companies of fair notice. The court concluded that the companies' conduct was highly reprehensible. The ratio of punitive damages to harm inflicted on plaintiffs was a permissible 9.85 to 1. Finally, the comparable criminal and civil penalties could have exceeded $ 5,000,000,000. The instant court found no principled means by which it could reduce the award. However, because the $ 5,000,000,000 award had to be reduced, the court adopted plaintiffs' position that an award of at least $ 4,000,000,000 satisfied the due process requirements of the BMW standard; the court remitted the sum of $ 1,000,000,000 of the punitive damages award. 

OUTCOME: The motion for reduction or remittitur of the punitive damages award was granted.

	NOVEMBER 17

Toxic Torts Litigation in the Federal and State Courts
	READING:

 Lockheed Martin Corp. v. Superior Court, 29 Cal.4th 1098 (2003).


Lockheed Martin Corp. v. Superior Court

OVERVIEW: The members claimed that the corporations discharged dangerous chemicals that contaminated waters used by a large portion of the city's residents. They filed the action and sought a court order that compelled the corporations to fund a program for the medical monitoring of the members. The members sought certification of a medical monitoring class and a punitive damage class. The trial court certified the classes and found that the members met their burden of proof under Cal. Code Civ. Proc. § 382. However, the appellate court directed the trial court to vacate its order. The court affirmed on appeal. The court first noted that there was no categorical bar that existed to a court's finding that medical monitoring claims were appropriate for class treatment, as long as any individual issues were manageable. The members did demonstrate the presence of some common issues. However, the members failed to demonstrate that common issues predominated. The members did not provide substantial evidence that they were in a position to resolve the possible dosage issues with common proof. Each member's actual toxic dosage was relevant to some degree. Thus, class certification was not proper. 

OUTCOME: The court affirmed the appellate court's judgment.

	NOVEMBER 24

Tobacco Litigation in the Federal and State Courts
	READING:

 Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996);

Liggett v. Engle, 853 So. 2d 434, 2003 Fla. App. LEXIS 7500; 

Henley v. Philip Morris, 112 Cal. App. 4th 198 (Cal. App. 2003);

Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000); 

Cabraser, “Unfinished Business:  Reaching the Due Process Limits of Punitive Damage in Tobacco Litigation,” 36 Wake Forest L.Rev. 979 (Winter 2001) (to be supplied).


Castano v. American Tobacco Co

OVERVIEW: Appellee nicotine addiction plaintiffs were certified as a class by the district court pursuant to Fed. R. Civ. P. 23(a) and 23(b)(3) in their class complaint against appellant tobacco companies, which alleged that appellants fraudulently failed to inform consumers that nicotine is addictive and manipulated the level of nicotine in cigarettes to sustain their addictive nature. The court reversed the certification and held that the district court erred in its class certification analysis and abused its discretion by failing to consider how variations in state law would affect predominance and superiority, and by not including consideration of how a trial on the merits would be conducted in its predominance inquiry. The court also held that appellees' class independently failed the superiority requirement of Fed. R. Civ. P. 23(b)(3), because the lack of individual trials based on appellees' novel theory made it impossible to properly conduct the predominance and superiority analyses required by the rule. The court noted that the amount of judicial resources that would be conserved in trying appellees' claims through the class action method was highly speculative. 

OUTCOME: The court reversed and remanded the district court's order certifying appellee nicotine addiction plaintiffs as a class, with instructions that the class complaint be dismissed. The court held that the district court abused its discretion by ignoring variations in state law and how a trial on appellees' alleged causes of action against appellant tobacco companies would be tried.

Liggett v. Engle

OVERVIEW: The individuals' class action was based on assorted injuries caused by smoking and a variety of tort and breach of warranty claims were alleged. The class was certified to include Florida smokers and their survivors who suffered an injury or death due to cigarette addiction. The jury rendered a verdict for the class on liability and punitive damage entitlement, and determined damage amounts for the individual class representatives and for the class. Defendants filed post-verdict motions seeking, inter alia, remittitur and decertification. The trial court entered an omnibus order which required payment of the judgments by defendants and a reservation of jurisdiction for further individual hearings. Defendants appealed and the court held that decertification of the class should have been granted due to the multitudinous individual issues, including choice-of-law, liability, reliance, affirmative defenses, damages, and medical causation. The court also found that the punitive damages required reversal because there was no prior determination of liability and compensatory damages, it was based on jury nullification, it was excessive, and it was precluded by res judicata. 

OUTCOME: The court reversed the judgment of the trial court and remanded the matter with instructions that the class be decertified.

Henley v. Philip Morris

OVERVIEW: When the smoker began smoking, she did not know that cigarettes or nicotine could be addictive. Evidence showed that the cigarette manufacturer, together with other manufacturers, agreed to act together to counter the mounting evidence about the health risks of cigarette smoking. At the age of 43, the smoker was assured by the manufacturer that she could switch to a lighter brand. She was ultimately diagnosed with carcinoma of the lung. The question before the appellate court was whether the manufacturer preserved any claim of error predicated on the time-limited immunity afforded under the Myers/Naegele rule. The manufacturer's complaint was that the jury was permitted to consider conduct during the immunity period in support of the smoker's claims for both compensatory and punitive damages. However, at no time prior to the verdict did the manufacturer hint that immunity might operate to restrict the admissibility of evidence. Finally, the appellate court concluded that constitutional principles that constrained civil punitive damage awards could not support the $ 25 million award in this matter, but it found that a reduced award would satisfy constitutional standards. 

OUTCOME: The judgment was affirmed in part, with respect to all issues, except the amount of punitive damages. The judgment was reversed for a new trial, unless within 30 days after the issuance of the remittitur, the smoker filed a consent to the reduction of punitive damages. If the smoker did consent, the superior court was directed to modify the judgment.

Brown & Williamson Tobacco Corp

OVERVIEW: The court affirmed the decision of the court below, which held that Congress had not granted the Federal Food and Drug Administration (FDA) jurisdiction to regulate tobacco products. The court stated that, considering the Federal Food, Drug and Cosmetic Act (Act), 21 U.S.C.S. § 301 et seq., as a whole, it was clear that Congress intended to exclude tobacco products from the FDA's jurisdiction. If tobacco products were within the FDA's jurisdiction, the Act would require the FDA to remove them from the market entirely. Such a ban would contradict Congress' clear intent as expressed in recent tobacco-specific legislation. Thus, there existed no room for tobacco products within the Act's regulatory scheme. Given the history and the breadth of the authority that the FDA had asserted, the court was obliged to defer not to the agency's expansive construction of the statute, but Congress' consistent judgment to deny the FDA the power to regulate tobacco products. Therefore, the court affirmed the decision of the court below. 

OUTCOME: The court affirmed the decision of the court below, which held that Congress had not granted the Federal Food and Drug Administration (FDA) jurisdiction to regulate tobacco products, on the grounds that, considering the Federal Food, Drug and Cosmetic Act as a whole, it was clear that Congress intended to exclude tobacco products from the FDA's jurisdiction.

Cabraser, “Unfinished Business:  Reaching the Due Process Limits of Punitive Damage in Tobacco Litigation,”

The tobacco industry to date has escaped imposition of punitive damages proportionate to its conduct and financial condition because individual smokers' suits remain disproportionately expensive to litigate and win, and, despite the massive Engle v. R.J. Reynolds punitive damages verdict returned in favor of a statewide class of injured Florida smokers, because Engle is vulnerable on appeal and non-allocable to other somkers nationwide. The certification of an all-inclusive punitive damages class by applying the "limited punishment" rationale to Federal Rule of Civil Procedure 23(b)(1)(B) would enable the punitive damages liability of the tobacco companies to be determined, once and for all, in a unitary trial; would provide for de novo judicial review, under Cooper Industries, Inc. v. Leatherman Tool Group, Inc., by a single appellate system; and would empower one court, with comprehensive equity jurisdiction, to allocate the resulting award to avoid windfalls to plaintiffs while preventing underdeterrence of defendants.

	DECEMBER 1

Social Issue Torts: Holocaust Litigation
	READING:

 In re Holocaust Victim Assets Litig., (“Swiss Banks” Litigation), 105 F. Supp. 2d 139 (E.D.N.Y. 2000); 282 F.3d 103 (2d Cir. 2002); 2002 U.S. Dist. LEXIS 20195 (E.D.N.Y. 2002) (3 decisions);

In re:  Nazi Era Cases Against German Defendants Litig., 198 F.R.D. 429 (D.N.J. 2000).


In re Holocaust Victim Assets Litig, 105 F. Supp. 2d 139 (E.D.N.Y. 2000)

OVERVIEW: Parties to a class action suit to recover certain financial assets of Holocaust victims entered into a settlement. In reviewing the settlement agreement, the court bifurcated the allocation and distribution process from the threshold judicial finding that the agreement was procedurally and substantively fair, reasonable and adequate. The court left the proposed plan of allocation and distribution for the special master to implement after its own review. The court assessed the substantive fairness of the $ 1.25 billion gross settlement by addressing objections and comments expressed at the fairness hearings. Notably, the court directed Swiss entities seeking releases from the second slave labor class that they had to opt into protection within 30 days of its order. That direction, which, according to the court, did not rise to the level of a modification of the agreement, was taken to ensure smooth administration of that class in the absence of information regarding the identities of that class' members. After making provisions for the possibility that defendant banks would refuse to adhere to the agreement's amendments, the court granted final approval. 

OUTCOME: The court granted final approval after determining that the settlement agreement reflected a fair, reasonable, and adequate compromise between the parties, notwithstanding the fact that class members had not yet discovered specific information concerning their individual recoveries.

In re Holocaust Victim Assets Litig, 282 F.3d 103 (2d Cir. 2002)

OVERVIEW: The district court approved of the five settlement classes set forth in the settlement agreement. One such class was entitled Slave Labor Class II, which included individuals who performed slave labor during the Second World War in businesses owned, controlled, or operated by companies based in Switzerland. The district court announced that Swiss corporate entities that sought to be released from further liability to members of Slave Labor Class II, had to identify themselves. The banks objected to the self-identification requirement, but the requirement was incorporated in the district court's final order and judgment. The banks did not appeal the final order. The district court issued a list of companies that fell within Slave Labor Class II. The banks filed a notice of appeal. The appellate court found that the appeal of the self-identification provision was untimely. The settlement agreement was ambiguous with regard to the Swiss ownership requirement, so the court could consider extrinsic evidence. However, there was not a full exploration of the negotiating history, including the intention of the parties, in the district court through submission of extrinsic evidence. 

OUTCOME: The banks' appeal was dismissed insofar as it concerned the challenge of the banks to the incorporation of a self-identification requirement. The order of the district court was vacated and remanded insofar as it concerned the issue of the Swiss-ownership requirement.

In re Holocaust Victim Assets Litig, 2002 U.S. Dist. LEXIS 20195 (E.D.N.Y. 2002)

OVERVIEW: The professor who had undertaken to carefully review the fee applications of those attorneys who had provided services and sought fees filed a declaration in which he argued that none of the attorneys be compensated for the risk in assuming representation because the class had available to it the services of the cream of the profession. The court held that the because the professor had carefully examined the work product and billing records of the attorneys and because of his personal observations, he was more than qualified to render an opinion as to their relative quality and importance to the litigation and could properly be considered an expert. The court found the professor argument regarding a risk adjusted enhancement of the lodestar to be compelling because two of the most highly regarded and able class action lawyers in the United States were prepared to prosecute it without fee. The existence of competent pro bono counsel make a risk multiplier inappropriate in this case because market inducement was not required to attract dedicated attorneys. The attorney was awarded the full amount of his lodestar plus an enhancement because of the quality of his work. 

OUTCOME: The application for a risk enhanced multiplier or for a percentage fee equal to 1.8 percent of the Settlement Fund to be divided by him and others who joined in his application was denied. Also rejected was a request that the lodestar be enhanced by a multiplier of 2.29. The full amount of his lodestar was awarded with an enhancement.

In re:  Nazi Era Cases Against German Defendants Litig.

OVERVIEW: Plaintiffs, former slave and forced laborers and others who suffered at the hands of German companies during the Nazi era, sued defendant German companies, including banks, insurance companies, and industrial corporations, for their conduct during that era. The 53 cases were consolidated on recommendation of a multidistrict litigation panel. Most plaintiffs subsequently moved for voluntary dismissal with prejudice, as a precondition to implementing an international agreement embodied in a German foundation established to provide compensation to Nazi era survivors or their heirs and to bring German industry some legal peace. After reviewing the circumstances surrounding establishment of the foundation, and finding no collusion or prejudice, the court ruled 42 putative class actions would be voluntarily dismissed with prejudice. Notice to members of the putative class pursuant to Fed. R. Civ. P. 23(e) was not required but the dismissals were expressly subject to Fed. R. Civ. P. 60(b), in case defendants failed to follow through with the foundation. 

OUTCOME: Plaintiffs' motions to voluntarily dismiss their actions with prejudice were granted. Notice to putative class members was not required. Dismissal with prejudice and without notice was appropriate, given absence of collusion and negligible risk of harm. Additionally, there was great likelihood that cost and delay accompanying court-mandated notice would prejudice aging putative class.
















