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I. 
BACKGROUND


A. 
Historical Overview

· 1875: First federal immigration law

· qualitative exclusion: prostitutes, alien convicts

· 1882, 1884, 1888, 1892: Chinese Exclusion Acts

· ethnic exclusion

· economic exclusion: persons likely to become a public charge

· qualitative exclusion: lunatics, idiots

· 1891

· medical exclusion: loathsome and contagious diseases

· crimes of moral turpitude

· 1903

· political exclusion: anarchists

· 1906

· English language required for citizenship

· Assimilation, educational status at issue

· 1917

· literacy requirement for entry

· prohibited all immigration from Asia (some exception for Japanese labor)

· 1918

· persons who advocate the overthrow of gov’t = ground of deportation

· 1921: National Origins Quota Act

· restricted immigration based on ethic composition of US in 1910

· 1924: Permanent National Origins Act (Johnson-Reed)

· designed to preserve ethnic composition of US 

· eliminated open immigration

· 150K cap on # of immigrants from Europe

· quota system based on 1890 census 

· imposed visa requirement (ended Ellis Island)

· 1952: McCarran Walter Act (Immigration and Naturalization Act (INA))

· set up modern preference system

· 1965: Amendments, National Origins Act repealed

· 20K cap from any country; 160K cap total on Eastern Hemisphere

· 120K cap for Western Hemisphere (first restriction), but no cap per country

· ended all “open immigration” to US

· 1976

· applied 20K cap to Western Hemisphere, too

· 1980: Refugee Act

· adopted international law definition of refugee

· 1986: Immigration Reform & Control Act (IRCA)

· e’er sanctions for hiring undocumented immigrants (I-9 requirement)

· amnesty for persons who had entered before 1982; also for farm workers

· 1990: Immigration Act of 1990

· increased grounds for deportability for someone who commits a crime in the U.S., including LPRs

· expanded definition of ‘aggravated felony’

· created lottery/diversity visa; 55K/year

· expanded per country cap to 25K

· increased # of employment visas issued 

· 1996: IIRIRA & AEDPA

· Illegal Immigration Reform Immigrant Responsibility Act
· Again expanded definition of ‘aggravated felony’
· 2001: USA Patriot Act
B. 
Structure: Agencies & Courts

1. DHS

a. BCIS (Bureau of Citizenship & Imm. Services): benefits
i. 33 former INS district offices
b. BICE (Imm & Customs Enforcement): enforcement, orders of removal

i. Immigration Judges

c. BCBP: Customs & Border Protection: border patrol

d. NOTE: While AG is not officially in charge of most immigration decisions anymore (as stated under INA), this is still happening in practice; new departments aren’t up and functioning yet.  
2. DOJ

a. EOIR (Executive Office for Immigration Review): IJs (200)

b. Bureau of Immigration Appeals (BIA): reviews decisions of IJs; usually only one member of panel reviews a decision!  
3. Dept of State

a. Consulates

i. Issue visas (INA §221, 222)

ii. Enormous discretion (INA §104(a)(1))

4. Dept of Labor

a. Labor certification

b. Determines labor needs

5. Dept of HHS

a. Medical inspections, when required

II. 
IMMIGRANT & NON-IMMIGRANT VISA SYSTEM 

AND PROCEDURES

A. 
Types of Immigration Status

1. Immigrants

a. LPRs (Green card holders)

b. Can live and work here permanently

c. May become a US citizen

d. Can still be removed!

e. # is strictly limited

2. Nonimmigrants

a. Allowed to enter US for limited period of time, for particular purpose

b. No limit on #s

3. Parolees

a. Allowing someone to physically enter the US without giving them formal legal status under immigration law

b. Generally used at border if question of inadmissibility

4. EWIs (Entering Without Inspection)

B. 
Immigrants

1. Family-sponsored

a. Immediate Relative (INA § 201(b)(2)(A))

i. Immediate relative of US citizen; highest preference, no limit!

1. spouse

a. must show “valid and subsisting” marriage 

b. see Bark v. INS (9th Cir, 1975), p. 307: separation after marriage is not necessarily a sham marriage

c. if married less than 2 years, spouse granted conditional green card only

2. child (under 21 & unmarried) (INA § 101(b)(1), (b)(2))

a. includes stepkids and legitimated kids if legitimated before 18

b. includes adopted kids if adopted before 16

c. illegitimate kids: recognized for relationship to mother; for fathers, IRCA says must prove that “father has or had a bona fide parent-child relationship with the person” (INA §101(b)(1)(D))

3. parent, but only if US citizen is over 21

ii. No quotas apply!

iii. Has been 220,000-400,000 per year recently

b. Family Reunification (Preference System) (INA § 203(a))

i. 226,000 total cap; per country cap 

ii. Unmarried sons/daughters of US citizens: 1st Preference

1. 23,400 granted

2. over 21 (b/c if under 21, qualifies as immediate relative)

iii. Spouses & unmarried sons/daughters of LPRs: 2nd Preference
1. 114,200 granted

2. Preference within category: 75% go to spouses and kids under 21

iv. Married sons/daughters of US citizens: 3rd Preference
1. 23,400 granted

v. Siblings of US citizens: 4th Preference
1. 65,000 granted

2. see definition of “child” to see whether sibling or not

vi. Immediate relative of qualified person (INA §203(d))

1. derivative beneficiary = spouse/child of principal

a. IF relationship existed when immigrant enters US and IF DB enters US while unmarried and under 21

2. can accompany to US or “follow to join”

3. DB process not available to immediate relatives of US citizens

a. i.e. kid over 21 can bring parent in, but parent can’t bring other kids

b. this is the only way to limit immediate relative #s

vii. “Aging-out”

1. Note that the beneficiary has to qualify in his/her respective immigration category at the time the visa is obtained, not just at the time the visa petition is filed!

2. Employment (INA §203(b)): 140K total
a. Priority Workers: EB1

i. 40,000 granted

ii. “extraordinary ability” (i.e. Nobel Prize) (can self-petition)

iii. outstanding professors and researchers (need e’er petition; INA §204(a)(1)(D))

iv. certain multinational execs and mgrs (INA §101(a)(44)) (need e’er petition)

b. Professionals: EB2

i. 40,000 granted; 

ii. receive labor certification (INA §204(b), 212 (a)(5)(A))

iii. advanced degrees or “equivalent”

iv. “exceptional ability in sciences, arts, or business” to benefit the US

v. must be sought by e’er, unless waived by AG “in the nat’l interest”

c. Skilled & Unskilled Workers: EB3

i. 40,000 granted, but only 10,000 for unskilled workers

ii. must receive labor certification (INA §204(b), 212 (a)(5)(A))

iii. no graduate degree, filling position where shortage of American workers

d. Special Immigrants: EB4 (INA §101(a)(27)(C)-(J))

i. 10,000 granted; can self-petition (INA §204(a))

ii. religious workers, worked for US gov’t etc.

e. Investors: EB5 (INA §216A)

i. 10,000 granted; can self-petition (INA §204(a))

ii. invested $1 million to create at least 10 US jobs

iii. conditional LPR status (review after 2 years)

f. Labor Certification (EB2, EB3, some EB1)

i. E’er must show (INA §218(b)(4)

1. tried to hire domestic worker (ads, offered prevailing wage)

2. no negative effect on domestic labor market

3. Diversity (Lottery) (INA §203(c))

a. 55,000 cap

b. designed to spread the wealth; favors low-yield countries; excludes some high-immigration countries base on stats from past 5 years

c. FY 2004 excluded countries: Canada, China, Columbia, DR, El Salvador, Mexico, Haiti, Vietnam etc.

d. Minimum qualifications = HS diploma or skilled labor for 2 years

e. Can submit 1 application a year; there is 1 drawing a year

f. Winners can bring their immediate families

4. Refugees

a. # is decided every year by Prez/Congress

b. 25,000 now

c. refugees must petition from country of origin or refugee camps

5. Process for Admission (INA §204-206)

a. Standard Procedure

i. Visa petition: by family member or e’er in the US

1. Is there a qualifying relationship between petitioner and beneficiary (alien)?  

a. i.e. Is this a bona fide marriage?  Is this person a qualified e’ee?

2. I-140: visa petition by e’er (must first file with DOL for labor certification

3. I-130: visa petition by family member; must submit proof of relationship, petitioner’s citizenship status

a. Exceptions if citizen-spouse is dead, battered wife etc.

ii. Alien applies for immigrant visa from consulate in home country

1. Alien can’t apply until there is a visa available to be issued; look at visa bulletin to see where you are in line; can apply within 60 days of date

2. Priority date = date when first relevant document  filed with appropriate administrative agency.  

3. Employment visas are current right now; can apply as soon as petition approved

4. Consulate determines inadmissibility (INA §212(a)) in visa interview and issues visa, valid for 6 mo.  Limited review available.  

iii. Alien must be approved at the border & passport then stamped with LPR status (equivalent of green card until you receive it)

b. Adjustment of Status (INA §245)

i. Another route to immigrant status for nonimmigrants already inside the US

ii. Obtained through DHS (affirmative app) or IJ (in removal proceedings); not Dept. of State!
iii. Benefits

1. cheaper; don’t have to leave US

2. entitled to greater constitutional protections

a. can’t just deny visa; have to go through removal proceedings to remove

b. consular decisions are non-reviewable; but DHS decision can be challenged 

iv. Requirements

1. must still make visa petition

2. visa must be immediately available

3. inadmissibility criteria apply, as though you were at the border

v. Post-1996

1. must be in status to adjust status, unless you marry US citizen; can’t have worked without authorization or otherwise violated terms of visa (§245(a)); no EWIs or parolees

§245(i): exception allowing you to pay $1000 to get AoS; get around the 3/10 year bars on entry if you overstay your visa; this amnesty has now expired, but it still applies to cases that were already in the pipeline as of December, 2000.  For new cases, you have to leave the country to adjust status if you’re out of status or EWIs—this is significant hurdle for those who overstayed their visas and are now barred!

C. 
Non-immigrants

1. Overview

a. Non-immigrants = aliens who seek entry to the US for a specific purpose to be accomplished during a temporary stay

b. Presumption of “immigrant” status (INA §214(b)); alien bears burden of proving he is entitled to nonimmigrant status

c. Basic requirement = nonimmigrant intent

i. Alien “has a residence in a foreign country which he has no intention of abandoning” (INA §101(a)(15)(B)(F)(J) etc.) 

d. “Dual intent” doctrine

i. essentially a legal fiction

ii. “A desire to remain in this country permanently in accordance with the law, should the opportunity to do so present itself, is not necessarily inconsistent with lawful immigrant status.”  

iii. It is hard for tourists, students to be recognized as having dual intent

e. Subject to abuse

i. Nonimmigrant visa overstays ( 40% of undocumented population

2. Non-immigrant Visas (see chart p. 388-389, old text)

a. Generally not subject to quotas

b. B1, B2: 
Tourist visas


a. W. European countries subject to visa waiver

c. H-2A, H-2B: Temporary agricultural and temporary unskilled workers 

a. Need labor certification

d. H-1B: 
Specialty workers (INA §214(i))

a. No labor cert required

b. Subject to quota limit (65K)

e. F1, M1: 
Students

f. O: 

Workers with extraordinary ability

g. P: 

Internationally recognized athletes/entertainers

3. Process for Admission

a. Admission

i. Alien applies for visa at consulate office overseas, which authorizes travel.  Consular decision not generally reviewable.  

1. How long is it good for?

2. How many times can alien enter US? M = multiple

3. How long can alien remain in US once he enters?

ii. Inspected at border by immigrant officer, and can be denied entry there despite visa

1. I-94 admission document issued at border.  This determines rights and limitations of non-immigrant’s stay.

2. Length of stay determined by entry official

3. Students usually admitted for DS (duration of status), but this can get tricky.  If student exits, she must turn in I-94, but when she tries to reenter, her entry visa may have expired.  

4. I-94 can be extended by request

iii. Post-Sept 11

1. Non-immigrants from 25 countries are required to register in US upon entry and upon exit

b. Change of Nonimmigrant status (INA §248)

i. Must be in status to change status

D. 
Inadmissibility/Removal Grounds (Post-1996, IIRIRA)

a. Inadmissibility—INA § 212(a):  “Exclusion” grounds are now “inadmissibility” grounds.  No longer based on whether alien has made an “entry”; the key question is whether an alien has been admitted or is instead seeking admission – inadmissibility grounds apply to any alien who has not been admitted to the US– admission and admitted mean the lawful entry into the US after inspection and authorization by an immigration officer. INA § 101(a)(13) Includes EWIs!!  
i. § 212(a)(1) – health-related grounds:  Aliens who have a communicable disease of public health significance are inadmissible as are those with a physical or mental disorder or behavior associated with the disorder that may pose a threat to the property, safety or welfare of the alien or others; includes HIV+ people, but exceptions available under INA § 212(g) for family members
ii. § 212(a)(2) – criminal and related grounds:  Renders inadmissible any alien who has committed a crime involving moral turpitude but provides exceptions for minor offenses and crimes committed by juveniles
iii.  § 212(a)(3) – security and related grounds:
1. 212(a)(3)(A) – renders inadmissible aliens believed to seek entry solely, principally or incidentally to engage in activities which violate espionage laws or whose purpose it is to overthrow the US government by unlawful means
2. 212(a)(3)(B) – renders inadmissible any alien who has engaged in a terrorist activity, is engaged in, or is believed likely to do so in the future; this section also states that a member of the Palestine Liberation Organization will be considered engaged in terrorist activity for the purposes of inadmissibility
3. 212(a)(3)(C) – an alien whose entry or proposed activities in the US the Secretary of State has reasonable grounds to believe would have serious adverse foreign policy consequences for the US is inadmissible; note that the standard is very low (“reasonable grounds to believe”)
iv.  § 212(a)(3)(D):  An immigrant who is or has been a member or affiliated with the Communist or any other totalitarian party, domestic or foreign
v. § 212(a)(4):  Any alien who, in the opinion of the consular officer at the time of application for a visa or in the opinion of the Attorney General at the time for admission or adjustment of status, is likely at any time to become a public charge.  In 1996, Congress required, for the first time, a legally enforceable affidavit of support for each of the approximately 565,000 immigrants who qualify annually either as immediate relatives of citizens or under the family based preferences; the sponsor is generally the petitioner; the affidavit is enforceable until the sponsored immigrant is credited with work for 40 Social Security quarters (about 10 years), naturalizes, departs the US and relinquishes permanent resident status or dies
vi. § 212(a)(6)(A):   Renders inadmissible any alien in US who has not been admitted or paroled – this is the main charge to remove aliens who come to the US surreptitiously
vii. § 212(a)(6)(C):  Fraud to procure a visa or other documents and willful misrepresentation of a material fact
viii. § 212(a)(9) – grounds for inadmissibility for previously removed and unlawfully present aliens:  e.g., an alien is inadmissible if she has been ordered summarily removed within five years; e.g., an alien who has been unlawfully present for a period of more than 180 days but less than one year and voluntarily departs is barred from admission into the US for 3 years (applies to aliens who have stayed in the US after expiration of the time authorized by the INS and aliens who have entered without being admitted)
        b. Removal—INA § 237(a):  “Deportation” grounds are now “removal” grounds.  Only apply after an alien has been inspected and admitted.  Six main categories-alien removable if:

· excludable at time of entry or AOS

· committed criminal offenses

· failed to register/falsified documents

· security related grounds

· has become public charge

· unlawfully voted

        c. One Proceeding: While grounds for removal and inadmissibility remain different, proceedings are now the same.  Called “removal” proceedings/hearings.

III. 
CONSTITUTIONAL FRAMEWORK

A. 
Sources of Power (p. 171-212)

1. Delegated Powers (p. 178)

a. Commerce clause: Art I, §8, cl 3

i. “power to regulate commerce with foreign nations, and among the several states”

b. Naturalization power: Art I, §8, cl 4

i. Grants Congress power “to establish a uniform rule of naturalization,” but does it grant power to make decisions about all immigration—not just citizenship?

c. War power: Art I, §8, cl 11

i. Power to declare war ( exclusion and expulsion of enemy aliens

d. Migration and Importation clause: Art I, §9, cl. 1

i. “Migration or importation of such persons as any of the states now existing shall think proper to admit, shall not be prohibited by the Congress prior to 1808”

ii. But thought to apply mostly to slavery

e. Foreign Affairs Power

i. But no explicit power over foreign affairs is granted in Constitution

2. Inherent Powers

a. Exclusion: Chinese Exclusion Case (Chae Chan Ping v. United States) (1889)

i.  Background:  In 1882, 1884, 1888, and 1892, Congress enacted the “Chinese Exclusion” laws—political climate growing more hostile to influx of Chinese Laborers, plus there was a great deal of anti-Asian racism.  1882 law suspended Chinese immigration for 10 years; allowed those already present in U.S. to leave and return provided they had “Certificate of Identity” 1888 statute prohibited return of all Chinese laborers, even if they had certificates.
ii.  Facts:  Chae was a Chinese laborer who went to China with certificate.  Congress passed 1888 legislation while he was away and he was excluded from re-entry in San Francisco harbor

iii. The Claim:  Through habeas petition, Chae said that his denial of readmission violated Treaty of Burlingame that which guaranteed right of aliens to “go and come of their own free will.

iv.  The Holding—Plenary Power Doctrine:   Court applied “last in time” rule and said that 1888 statute superceded Treaty of Burlingame.  Court also said the government has plenary power over admissions/exclusions of aliens. Considered it an inherent power that is both an incident of national sovereignty and also highlighted that immigration is associated with the power to conduct foreign affairs; thus this power “cannot be granted away or restrained on behalf of anyone.”

b. Deportation: Fong Yue Ting v. United States (1893)

i. The Facts:  Fong Yue Ting was Chinese laborer arrested for not having a certificate of residence and ordered deported pursuant to 1892 Act.  Law required that certificate could only be issued with affidavit of at least one credible (white) witness and Ting couldn’t produce any white witnesses to prove he was entitled to certificate.    
ii. The Issue:  Does U.S. government have plenary power to deport foreigners?  Also, does deportation unless a credible white witness found violate due process?

iii. The Holding:  Yes, the power to deport/remove aliens is an incident of national sovereignty just like power to exclude.  Also, deportation is NOT punishment, so no constitutional due process right involved.  An alien, until he naturalizes, is always subject to the will of Congress if Congress chooses to change the law.  

iv. Brewer’s Dissent--location: Distinguishes between persons already in U.S. (Ting) and those who are not here (Chinese Exclusion case)  Says Constitution does not apply extraterritorily and we should not conflate—“That those who have become domiciled in a country are entitled to a more distinct and larger measure of protection than those who are simply passing through… has long been recognized by the law of nations.” Also says deportation is punishment and therefore Ting is deprived of a liberty interest without due process.

v. Field’s Dissent--procedure:  Deportation is not the same as exclusion.  Also disagrees that Congress’ power over immigration knows no limits.  Says deportation is punishment and requires due process.  Finally, he makes a distinction between substantive and procedural rules, and says that while Congress may determine substantive categories of exclusion/expulsion, cannot exclude or expel without affording Due Process.

vi. Fuller’s Dissent—stake in society:  Deportation different from exclusion because it involves the deprivation of “that which has been lawfully acquired.” And it is punishment!

c. Limits—Punishment (Wong Wing v. United States) (1896)

i. Facts & Holding: Wong a Chinese laborer ordered deported , but sentenced by law to first be imprisoned “at hard labor” under 1892 Federal statute that put illegal immigrants in hard labor for 1 year before deportation.  Court says hard labor=punishment and cannot be inflicted without Due Process (procedural and substantive).  Struck down the provision of the statute.  “To declare unlawful residence within the country to be an infamous crime, punishable by deprivation of liberty and property, would be to pass out of the sphere of constitutional legislation, unless provision were made that the fact of guilt should first be established by a judicial trial.”

ii. Significance:  Court found some limit to Congress’ immigration power!  This is one of the very few federal immigration statutes that the S Ct has found unconstitutional.   Application to today: At what point does immigration policy become punishment?  (deportation to Cambodia for LPR etc.)

d. “Non-immigration” Matters Distinguished (Yick Wo v. Hopkins) (1886)

i. Facts:  San Francisco ordinance regulating laundries had effect of closing Chinese laundries, but not white-operated ones.  
ii. The issue: Did ordinance violate equal protection?:
iii. The Holding:  Court said yes, ordinance violated E.P. Stated that “The 14th amendment is not confined to the protection of citizens” because of “persons” language:  No state shall deprive any PERSON of life, liberty or property without due process of law.
iv. How to reconcile with Chinese Exclusion Case?:  Note that Chinese Exclusion involved an immigration question (i.e. right to enter), while Yick Wo involved discrimination against an alien (i.e. a “non-immigration” matter.)  Also, actor in Yick Wo was city of San Francisco, in Chinese Exlcusion involved the Federal Government.  Finally, note that these cases decided before Bolling v. Sharpe, which held “Equal Protection analysis in the 5th amendment same as that under 14th amendment.” 
e. Critiques of Inherent Power/Plenary Power Theory

i. Shouldn’t power over immigration be delegated to states under 10th A. (unenumerated powers)?

ii. Immigration power is still subject to some constitutional constraints.  But if the power derives from national sovereignty and is extra-constitutional, then how can it be limited by the Constitution?

iii. Henkin critique (209-210)

1. Plenary power doctrine is a “relic from a different era” when open racial disc was tolerated.  Plenary power cases should be regarded as Dred Scot or Plessy now are!  

2. Why has immigration doctrine not evolved when other rights-based doctrines have post-Brown?

B. 
Plenary Power in the Modern Era

1. Immigration Categories: Fiallo v. Bell (1977)

a. Facts:  Ps challenged definition of child in INA 101(b)(1), which only gave preference to illegitimate children seeking preference through their mothers and vice versa.  
b. Issue:  Does not giving preference to illegitimate children through their natural fathers violate constitution?  Specifically, P’s argue that giving preference to mothers alone contrary to statute’s spirit of family reunification; “double-barreled” discrimination based on gender and legitimacy; no security risk involved in this case.  Substantive D.P!
c. Holding:  No.  Court said provision constitutional.  Says immigration categories “solely for the responsibility of Congress and outside of the Court’s power to control,” and that we have “no judicial authority to substitute our political judgment for that of Congress—Congress has determined that certain classes of aliens are more likely than others to satisfy national objectives without undue cost,”= a legitimate policy decision.  However, in footnote, Court recognizes that it does have some “limited judicial review” over these issues—looks to Kleindienst v. Mandel and says relevant E.P. test should be whether or not provision “facially legitimate and bona fide.”  Statute passes.  Very deferential view of court’s role in overseeing Fed. legislation in immigration realm! 
d. Marshall’s dissent:  This is a case of invidious discrimination and stricter E.P. analysis should be applied.  Thus, gov. bears a “substantial” burden to justify the statute.  Not the same as strict scrutiny, but more that rational basis?  Also points out that this case involves the rights of citizens, not just aliens, so should be stricter scrutiny!
e. Application to other immigration categories: marriage

i. Adams v. Howerton (9th Cir, 1982): spousal preference doesn’t include spouses in same-sex marriages
ii. But what about MA recognizing same-sex marriage? Other countries, like Canada?
iii. Consequences of failing to recognize the relationship are more serious in immigration arena—you are forced to leave US or give up your partner
C. 
Challenges to Exclusion/Inadmissibility Grounds

1. Substantive: Kleindienst v. Mandel (1972), p. 1195

a. Facts:  Mandel was a communist invited to speak in U.S.  Was denied a visa under old 212(a)(28)(D), which excluded “those who advocate or teach opposition to all organized government”, absent a discretionary waiver from AG.  Mandel was denied a waiver.  Ps= USC profs who wanted to hear him speak claimed violation of their 1st amendment rights. 
b. Issue:  Does barring foreign national who advocates revolution from speaking in U.S. violate his audience’s 1st amend rights?
c. Holding:  No, no violation of 1st amendment rights.  Court recognizes that 1st amendment rights are implicated, but says we must defer to the government.  Government’s plenary power to exclude aliens is firmly established. Thus, As long as there is a “facially legitimate and bona fide” reason for denial of the waiver, courts will not “look behind” the exercise of AG’s discretion (nor test it by balancing its justification against the First Amend interests of those who seek personal communication with applicant.) Also, Ps’ arg proves too much b/c 1) in every case where USC would wish to talk to alien waiver would have to be granted, or 2) courts would have to devise some sort of balancing test to weigh the interests in every case. (Same std as in Fiallo four years later)
d. Dissent (Douglas):  Congress did not intend AG’s discretion to be exercised on ideological grounds, only for purposes of nation security, public welfare, etc. 
e. Dissent (Marshall and Brennan) “When the rights of American citizens are involved, there is no basis for concluding that the power to exclude aliens is absolute.”  1st A. cases implicate the rights of US citizens more than other immigration cases.
f. Application to Today

i. Parallels between Cold War & War on Terror

ii. If the 1st A applies at all, should it have the same application in the imm context as in the domestic context?  Can you have gradations of 1st A. protection?

iii. Given the foreign policy justification of Congress’ immigration power, shouldn’t Congress get to express its opposition to a particular gov’t viewpoint by excluding those people (i.e. PLO, apartheid gov’t in South Africa?)

2. Procedural

a. Knauff v. Shaughnessy  (1950)
i. Facts:  P= War Bride; sought to enter U.S. for naturalization.  Was excluded and detained without a hearing for being a “security risk”.  (Amendment to 1918 Act gave AG authority to deny hearing in special cases where alien excludable on basis of information of confidential nature, the disclosure of which would be prejudicial to the public interest).  Filed writ of habeas corpus.
ii. Issue:  Does barring wife of USC from entering upon finding, without a hearing, that she poses a security risk violate Due Process?
iii. Holding:  No.  Admission to U.S. is a privilege not a right.  The right to exclude aliens is inherent in the Congress and in executive power to control foreign affairs; goes on to say “Whatever the procedure authorized by Congress is, it is due process as far as an alien denied entry is concerned.”
iv. Note implications for rights of US citizens as well

b. Kwong Hai Chew v. Colding (1953) (distinguished)

i. Facts: LPR who is a merchant seaman is excluded when he returns from job to US.  Not told why excluded and given no opp to defend himself.  

ii. Issue: Is this a violation of procedural DP, in violation of 5th A?

iii. Holding: YES.  He’s essentially been present in the US continuously, so applying Yamataya, he can’t be deported without DP/hearing. 

c. Shaughnessy v. Mezei  (1953), p. 458

i.  Facts: Mezei= LPR living in U.S., been hear almost 25 years. Returned to Hungary to visit dying grandmother and stayed for about 19 months.  Was ordered excluded upon re-entry for “security reasons” based on “secret evidence” under same statute in Knauff without a hearing. No country would take him in, so he wound up detained indefinitely on Ellis Island.   Sought writ of habeas corpus, contending detention violated due process.  Trial court said yes, 2nd Cir affirmed.
ii. Issue:   Does continued exclusion and indefinite detention at the border w/o hearing constitute unlawful detention in violation of due process?
iii. Holding:  No. Procedural due process is satisfied.  Neither Mezei’s presence on Ellis Island or past residence makes this other than an exclusion proceeding (he is an alien now, not a LPR).  As such, Knauff is the controlling precedent and will of the political branches cannot be questioned. Plus, releasing him on parole would undermine the very reason he was excluded.
iv. Dissent (Jackson):  Says indefinite detention is different, that exclusion and due process is required because a liberty interest is clearly involved; Mezei must be given chance to be heard and informed of grounds of his exclusion.  Also stresses that “procedural due process more elemental and less flexible than substantive due process.” Basic fairness in hearing procedures should not vary with status of the accused!
v. Significance: most extreme example of lack of DP for an excludable alien; extends Knauff to the setting where someone can’t be returned to sending country; an excludable alien, even one indefinitely detained, has only the procedural rights which Congress chooses to give him.  
vi. Application to Today
1. Is Mazei still good law?  Still cited, not been overruled.  But Landon has chipped away at it.  
2. War on Terror: INA §235(c) permits AG to exclude based on national security grounds w/out hearing, based on confidential info.  
d. Landon v. Plasencia (1982), p. 471 (diminishes Mazei)
i. Facts:  P was a returning LPR helping some Mexicans and Salvadorans enter illegally.  Was caught by INS and excluded under INA 212(a)(31). Makes 3 D.P. claims:  Gov should have had burden of proof; not enough notice of hearing; waived right to counsel w/o knowing.
ii. Issue: Can LPR returning from brief trip invoke the Due Process clause?
iii. Holding:  Yes.  Court says that pursuant to its holding in Chew, Plasencia was still in LPR status.  Idea is that “once an alien gains admission to our country and begins to develop the ties that go with permanent residence his constitutional status changes accordingly.”  Distinguishes Mezei b/c he was gone for 20 months, seemed to have abandoned his residence.  Court then states that relevant test to determine sufficiency of procedures is Matthews v. Eldridge test—3 steps:
a. The interest at stake for the individual;

b. Risk of an erroneous deprivation of the interest through the procedures used as well as the probable value of additional or different procedural safeguards;

c. Interest of the government in using the current procedures rather than additional or different procedures.  Remanded to lower court to determine whether procedures were sufficient.
iv. Significance & Policy Issues:  Until Plasencia, there had been a sharp distinction between inside US and at the border.  Plasencia blurs the line, and says you also have to look at LPR status.   But this case gives no guidance as to where the line is?  Status?  Stake in admission (but see Knauff, who was married to US citizen); Family ties? Length of time here?  Property owned?  Henry Hart: Why should EWIs have more procedural rights than Mazei?  Creates incentive for illegal immigration.
e. Implications of 1996 Law (IIRIRA) on EWIs
i. Congress eliminated distinction between exclusion and deportation: Before a person was considered “inside” as long as made an “entry.”  Now, the relevant inquiry is whether they have been “admitted and inspected.”
ii. 2 Year Provision: Excludes EWIs, who are now treated as if arrested at border (if AG chooses to), if been here less than 2 years; EWIs bear burden of proving they’ve been here for more than 2 years, after which they receive DP protection.  
iii. Can Congress change constitutional rights by changing the language/categorization of the statute?  Are EWIs governed by Yamataya or Knauff?  Inadmissible, but in the US.

iv. INA §101(a)(13): Now returning LPR is not seeking admission unless continuious absence of 180 days or committed a crime that would make him inadmissible.  

D. 
Challenges to Deportation/Removal Grounds

1. Substantive: Harisiades v. Shaughnessy (1952), p. 1185

a. Facts:  P= a Greek national who had lived in U.S. since age 13; joined and subsequently abandoned Communist party.  Ordered deported under provision of 1940 Alien Registration Act that provided for deportation of anyone who was member of a subversive group “at any time.”  P challenged Act on 3 grounds:  1) Due Process; 2) 1st Amendment; 3) ex post facto
b. Issue:  Is provision of Alien Registration Act constitutional?
c. Holding: Yes.  Court rejects due process arg because policies toward aliens are interwoven with foreign relations—any judicial review must be very limited—look what we do to our own citizens (draft, internment).  Rejects 1st amend claim on grounds that free speech does not extend to incitement of violence.  Rejects ex post facto claim by saying that deportation not a punishment and clause only applies to criminal statutes.
d. Concurrence (Frankfurter):  Gives extreme deference to Congress.
e. Dissent (Douglas):  Power of deportation is merely implied; 5th amendment is express; implied power should not override an express one.  Banishment is punishment in the practical sense!
f. Application to today

i. Issue of retroactivity: is it ever okay for the gov’t to legislate retroactively in the immigration setting?
ii. What are other restrictions on the gov’t’s power, besides the 1st A?  8th A. etc.  
2. Procedural: Yamataya v. Fisher (1903), p. 615

a. Facts:  P, a citizen of Japan, was allowed into Seattle.  Four days later, she was deemed deportable on grounds that she was inadmissible at time of entry b/c she was likely to become public charge.  She argues that investigation insufficient b/c she didn’t understand what was going on and didn’t have fair opportunity to be heard.
b. Issue:  Does alien inside U.S. ordered deported have a D.P. claim?
c. Holding:  Court says yes, an alien, once here, has a right to procedural DP before deportation  (i.e. notice and opportunity to be heard).  But, Court said Yamataya had both notice and opportunity to be heard; fact that investigation was a sham and she didn’t understand them is of no relevance.  This case establishes a principle.  
d. Policy—Would Yamataya be due process today?:  Note that due process transformed in landmark case of Goldberg v. Kelly (1970).  Said when Congress confers a right by statute, it becomes a property interest that can’t be taken away without D.P.  Now, modern due process cases governed by Matthews v. Eldridge, supra.
E.  Analytical Framework

1. What is the right being asserted?

2. What law/provision is being challenged?

3. Who and where is the alien?
4. What are alien’s ties to the US (stake)?
	Location
	Substantive (Categories)

· Child?

· Marriage?

· Free speech?


	Procedures

· Fair hearing?

· Secret evidence?



	Aliens

Inside the US = deportable


	facially legit and bona fide

extreme deference to Congress

Fong Yue Ting (no white witness to get certificate)

Harisiades (longtime LPR deported for having once been in Communist party)

But limited by Wong Wing


	procedural DP; apply Mathews balancing  test

Yamataya

Chew (LPR)

But after 1996, do EWIs not get procedural DP?  This is at yet untested in the courts.  Must prove they’ve been here 2+ years, but in practice gov’t is giving EWIs DP.

	At the border = excludable

“inadmissible” after 1996


	facially legit and bona fide

extreme deference to Congress, virtually no judicial review

Fiallo v. Bell

Kleindienst v. Mandel

Chinese Exclusion Case


	no independent DP test 

whatever Congress says

Knauff

Mazei

[But Landon v. Placencia LPR exception based on ties to US = procedural DP]




Note: strict scrutiny of state categories.

IV. 
JUDICIAL REVIEW of Removal Proceedings


1. Pre-1996 System

a. If final order of exclusion or deportation entered before or on 10/30/96

b. If deportation, appeal to Ct of Appeals; if exclusion, appeal to D Ct (habeas only)

2. Current System, post-IIRIRA, AEDPA: INA §242

a. Applies to aliens placed into removal proceedings on or after 4/1/97.  

b. Greatly limits judicial review!

c. Process

i. Notice to Appear (NTA): starts removal proceedings

ii. IJ Proceedings & Order (§240): Immigrant is charged with being either deportable (§237) or inadmissible (§212).  Administrative law proceeding using BIA precedent.

1. Are you an alien?

2. Are you deportable or excludable?  Have you violated one of the grounds?

3. Are you eligible for relief or cancellation of removal?

a. Cancellation of Removal §242A(a) (LPRs), §242A(b) (others, battered spouses) (hardship for US citizen)  discretionary
b. Voluntary Departure §240B: keeps record clean if you want to reenter, must pay your own way and have good moral character

c. §212(c) relief: LPR who committed a crime, but here fro 7-10 years and not a bad crime discretionary
d. Adjustment of Status discretionary
e. Asylum discretionary

f. Convention against Torture (CAT) mandatory

4. Makes procedural rulings: venue, bond, custody, evidence, 

iii. Order can be appealed to BIA: by alien or by gov’t; gov’t will appeal if doesn’t like precedent this decision makes; 

iv. BIA Issues Final Order of Removal: This is the end of the administrative process, except AG may review any BIA decision if it doesn’t like the precedent.  

v. Motion to Reopen or Reconsider (§240(c)(5), (c)(6)), within 30 days of final order

vi. Petition for Review by Alien to FEDERAL CT OF APPEAL (§242): 

1. Note that aliens can be deported while seeking review in federal cts b/c there is a final order of removal.  

2. No automatic stay (though 9th Cir. grants fairly automatically).  

3. But, a ct can still review final order even if the person has been removed

4. Note restrictions on judicial review (see below); CRIMINAL ALIENS must seek review in DISTRICT COURT under Habeas Corpus 
5. Decision made based on administrative record

vii. Appeal to S Ct

3. What is part of a “final order” and thus reviewable?
a. Generally, orders entered during deportation proceedings

b. Suspension of deportation/cancellation of removal (Foti, p. 768)

c. Motions to reopen/reconsider (Giova)

d. NOT stay of deportation (post-deportation order) (Cheng Fan Kwok)

e. NOT pre-proceedings (Kavasji, INS decision not to extend student status)

4. Limitations on Judicial Review

a. §242(a)(2)(B): can’t review denials of discretionary relief, actions under discretion of AG (adjustment of status, cancellation of removal, waivers, voluntary departure); 

i. §242(b)(4)(D): except for in asylum cases, under abuse of discretion std

b. §242(a)(2)(C): orders against criminal aliens

i. Habeas review available for constitutional questions: See St. Cyr

1. Retroactivity/Constitutionality: See St. Cyr
c. §242(b)(9): the zipper clause; review of final order only (other questions must be consolidated into this one) 

d. §242(d)(1): exhaustion of administrative remedies required

e. §242(g): exclusive jurisdiction

i. Consolidation of Constitutional Claims: Arab American Anti-Disc Committee v. Reno (1999)

1. Facts:  LA 8 put into deportation proceedings based on communist/terrorist affiliations under transitional rules.  Also based on overstaying visas.  Brought claim saying that this was “selective enforcement” of statute in violation of their immigration rights.

2. Issue:  Does 242(g) preclude review of case b/c not yet a final order of deportation?

3. Holding:  (g) is very narrow.  If it were to be read broadly, it would render 309(c)(1), which says IIRIRA doesn’t apply to aliens in exclusion before its effective date, a complete nullity.  Thus 242(g) is limited to actions to commence proceedings, adjudicate cases or execute removal orders. 242(b)(9) is the real “zipper clause.”  So yes, (g) applies to Selective enforcement not a defense against deportation.

5. Habeas Corpus Review: INS v. St. Cyr (2001)

a. The facts: P was a LPR who pled guilty in 1994 to drug charges; at the time he pled guilty, he was eligible for relief from deportation under law in 1994 (§212(c)), b/c he had spent less than 5 years in prison; P files habeas petition, arguing that his removal order is unlawful b/c the 1996 amendments—which eliminate AG discretion and mandate his removal—should not apply retroactively 
b. Issue: Does ineligibility for discretionary relief apply retroactively?  Given that §242(a)(2)(C) says cts have no jurisdiction to decide this question, does Congress have the power to make a law denying judicial review to criminal aliens?

c. Holding: §242 doesn’t preclude habeas review b/c if it did, it would raise serious constitutional questions under the Suspension Clause; there is no clear expression of Congressional intent re. habeas review; also, there is no clear Congressional intent enough to overcome the presumption against retroactivity.  
d. Dissent (Scalia): Textual argument that Congress expressly recognized habeas review for some cases under §242(e)(2).  Also, now criminal aliens have more protections than non-criminals, who are subject to 30 day deadline and can only go before Ct of Appeals
e. Application: Habeas review available only for violations of Constitution or federal law—not discretionary decisions.  
6. Class Actions & Exhaustion of Administrative Remedies: Haitian Refugee Ctr v. McNary (1991)

a. Facts: Ps are Haitian refugees seeking amnesty through the SAW legalization program for farm workers.  Alleged due process violations in interview process—no interpreters, opp to present adverse evidence, no recording available.  

b. Issue: Can Ps get judicial review when no final order has been issued?  

c. Holding: Yes.  Judicial review limitations apply only to individual cases.  In this class action, there was no adequate review available in cts of appeal reviewing individual claims b/c no record was available; individuals would have to surrender to INS to get claim heard; no wide body of evidence from class nor fact-finding capability

d. Limited by §242 (1996)
i. §242(f) tried to stop D Cts from issuing class-wide injunctions, though not yet interpreted by cts; §242 says only S Ct can issue a class-wide injunction; Will this really happen?  If so, how to make a systemic challenge when you can’t establish a pattern through individual claims?
ii. Zipper clause
e. Application: To claims that arise during admin proceedings or before initiation of admin proceedings; address systemic problems; 
V. 
SEPTEMBER 11

1. Big Questions

a. Is prevention a legitimate goal?

b. Will 9/11 cases cause the S Ct to rethink its Cold War doctrine?

c. How much will the S Ct take into account int’l law?  Examine history?

d. How can we ask other countries to promote democracy and respect human rights if we ourselves are unwilling to do so when threatened?

2. Terrorism & Grounds for Inadmissibility/Deportability (§212(a)(3))

a. §212(a)(3)(B): bars those engaged in terrorist activity or consul has reasonable ground to believe are likely to engage in such activity 

b. §212(b): aliens found inadmissible b/c of criminal and national security grounds are not entitled to notice of the basis of that decision

c. §219: procedure for formal designation of terrorist orgs by Sec of State

d. But what does it mean to be a member of a terrorist group?  What is “meaningful association”?

e. People’s Mojahedin Organization of Iran v. Dept of State (DC Cir, 2003): Upheld Sec of State’s designation of PMOI as terrorist group; DP right doesn’t include the right to classified evidence; based on the political question doctrine, ct can’t review threat to the US.  

f. Humanitarian Law Project Case (9th Cir, 2000): Can Congress, consistent with 1st A, enact penalties for contributing material support to organizations designated as terrorist orgs? YES.  But required more specific definition of providing “personnel” or “training” as these terms are unconstitutionally vague.  

3. Critiques of USA Patriot Act (2001): David Cole, p. 1231

a. Guilt by association: Noncitizens are deportable for innocent associational activity.  Act’s prohibition on associational activity encompasses any group ever involved in crime of violence or civil war; i.e. would include anyone who supported ANC during apartheid.   

b. Ideological exclusion: excluding aliens for their ideas is contrary to our national ideals and leads to a less robust public debate

c. Aliens detainable at AG’s command: without a hearing, without a finding that they pose a danger or a flight risk

d. Trickle down effect: how we treat noncitizens will eventually affect how we ourselves are treated

e. General negative effect on entire ethnic communities
4. Detentions

a. Facts

i. Over 700 detained by INS immediately following attacks, 33% from Pakistan

ii. Removals to Arab or Muslim countries increased dramatically in year after 9/11

b. DOJ Inspector General’s Report on Treatment of Detainees, p. 1237 

i. no notice of immigration charges in specified time frame

ii. held until cleared by the FBI, but on average this took 80 days

iii. no bond policy

iv. unnecessarily highly restrictive conditions

v. verbal and physical abuse

c. Assistant AG Viet Dinh’s Justification

i. Prevent another attack, seek out sleeper cells
ii. Great threats call for harsh measures
iii. Each of the people detained had immigration violations; what’s so wrong about that?  What’s wrong with focusing on the group of people who represented the greatest threat?
iv. This isn’t racial profiling; using a characteristic that’s relevant to the crime (BUT, this was looking at their likelihood of committing a future crime) (p. 1247, article on racial profiling)
5. Material Witness Detentions

a. Initial tool after 9/11—in combination with criminal arrests and immigration arrests subject to closed deportation proceedings.  At least 40 people held this way (published #).  
b. Justification:  Based on statute in federal criminal code that allows for someone to be arrested if they are a witness for a criminal proceeding, if there is a fear that they won’t show up to testify.  But, they are allowed to post bond or get testimony by deposition.  
c. In Practice: These people were brought before 9/11 grand jury; their lawyers were subject to gag orders; Used to get at people who hadn’t done anything wrong.  Massoui and Padilla initially arrested as material witnesses.
d. Constitutionality: Awadallah (2nd Cir, 2003): P was detained for 20 days as a material witness, then prosecuted for lying to the grand jury.  District Court threw out criminal proceeding b/c it was obtained through material witness statute, which was questionable.  2nd Cir. upheld material witness detention.  
6. Special Registration

a. Narenji v. Civiletti (DC Cir, 1980), p. 1241

i. Facts: Regulation required all Iranian students in the US to come to INS for fingerprinting, photographing, and check on immigration status; in response to Iranian hostage crisis.
ii. Issue: Is the regulation unconstitutional b/c it distinguishes on the basis of nationality?
iii. Holding: No.  Classifications of aliens based on nationality must only meet rational basis test (Fiallo).  Also, this is similar to a political question.  
b. Today: NSEERS

i. Who: Non immigrants from 25 countries, males 16-45, must register at INS office for fingerprint, photo, interrogation (These are countries where Al Quaeda has a presence ( official justification; in reality, these are mostly Muslim countries)

ii. Because registration is based on nationality, the gov’t can get around claims of racial profiling; even though law is overinclusive and underinclusive, but that’s okay according to Fiallo

iii. Subject to ongoing obligations: Must reregister on 1 year anniversary date of registration; Special registration at exit; Change of address card within 10 days of moving addresses; Failure to do any of these things constitutes violation of immigration status

iv. Last registration of last group was 4/03

v. At port of entry, ANYONE can be subjected to special registration requirements (no matter what country they are from); required to appear at INS office within 30 days

vi. How many? 82,000 went in to register; 1200 detained when appeared for special registration; 13,000 put in deportation proceedings; 220,000 TOTAL ARE CURRENTLY REGISTERED (80,000 from 25 countries; 140,000 at port of entry)
vii. Implications:  Very little publicity about duty to register (notification in English, 5 pages long).  Even less about ongoing duties post-registration.  Is the real goal to put people in violation of status, making it easier to deport them? Legal non-immigrants from Arab countries who are obeying the law, will end up violating the law
c. Comparing Narenji and NSEERS

i. Narenji based on nationality, student status; NSEERS based on ethnicity, vaguer nationality

ii. Iranian govt was supporting the taking of the hostages; tit for tat, analogous to treatment of enemy aliens in times of war (But, i.e. Pakistan is now our ally in the war on terrorism)

d. US VISIT: new program to begin 1/04
i. applies at the border to everyone, except visa waiver countries

ii. everyone will be registered on entry and exit

e. Racial Profiling

i. Does level of the threat matter?

ii. Does level of intrusion on person’s individual liberty matter?

iii. How do you measure effectiveness?  When are you done?

iv. We should think “would I be willing to be subjected to this profiling?”
v. Legal challenges: 

1. overinclusiveness; 

2. racial, ethnic and religious classifications get strict scrutiny, and nationality is just a proxy for these; 

3. distinguish between nationality disc (outside the US) and national origin disc (inside the US)

4. harm to citizens who are also part of these communities
7. Secret Evidence & Public Access

a. Statutes

i. §235(c): AG can remove an arriving alien on national security grounds without further hearing if decision based on “confidential info” and “disclosure would be prejudicial to public interest”

ii. §240(b)(4)(B): exempts national security info offered as gov’t evidence in discretionary decision from alien’s right to present evidence and cross-examine gov’t witnesses

b. Kiareldeen v. Reno (NJ D Ct, 1999): 

i. Facts: P is a Palestinian who put in removal proceedings for overstaying his student visa and detained; now married to US citizen and petition pending for LPR status; gov’t detaining him on the basis of secret evidence; P filed habeas petition 
ii. Holding: Gov’t use of secret evidence violated DP, which protects resident aliens, too.  Ct uses Mathews balancing test, finding that gov’t interest in national security cannot be very high if they have not instituted criminal proceedings against P.  
c. Alien Terrorist Removal Court (INA §503): Never been used yet, but could be used to remove a LPR in secret outside regular INS procedures.  
d. Detroit Free Press v. Ashcroft (6th Cir, 2002), p. 1271

i. Facts: Newspaper 1st A. challenge to Creppy initiative, which ordered IJs to conduct secret proceedings in 700+ cases of people first arrested after 9/11 as “special interest” cases.  This case involved the deportation of prominent Muslim businessman.  
ii. Issue: Does the 1st A. confer a right to public access to deportation proceedings?
iii. Holding: Media have a 1st A. right of access to deportation proceedings.  Applies strict scrutiny.  National security interests are compelling, but Creppy initiative not narrowly tailored.  
1. Mandel distinguished b/c it involved a substantive immigration decision—whether to let him in.  This is just whether to open a hearing.
2. Applies Richmond Press “history and logic” test and compares deportation proceedings to criminal proceedings
3. Public access is important for watchdog role.  “Democracies die behind closed doors.”

iv. Circuit Split:  3rd Circuit says case-by-case adjudication is impossible b/c of threat of “mosaic intelligence.”  Gov’t is now reconsidering the policy.
v. Does it matter that this is the media’s right and not the alien’s right?  Yes, alien wouldn’t care enough to challenge it after he’s deported; he might choose to keep media out.  
vi. Larger Application (Motomura): we use procedural rights to get at substantive rights, b/c the plenary power doctrine keeps us from getting at substantive rights as such…if cts want to impose limits on Congress’ power, it must do so procedurally
8. Enemy Combatants

a. Big Questions

i. What does “unlawful enemy combatant” mean?

ii. Who has the power to declare someone as such?

iii. To what extent does the person who is designated have the right to challenge his designation? (i.e. the facts)

iv. Does the person have a right to consult an attorney?  GOV’T SAYS NO

v. If a person is designated an enemy combatant, what does that mean in terms of the person’s detention/trial?  GOV’T SAYS THEY CAN DETAIN FOREVER, AS LONG AS WAR ON TERRORISM LASTS

b. Overview

i. 3 people designated as such, held in military brigs; in each case, gov’t has submitted an affidavit, such as Mobbs affadavit

1. Jose Padilla: US citizen born in the US; originally held as material witness

2. Yaser Hamdi: born in US, caught in battlefield in Afghanistan, initially taken to Guatanamo and then transferred to US when discovered he was a citizen

3. Al-Marri: noncitizen; was being prosecuted in Chicago on credit card fraud; gov’t dismissed his criminal case and designated him an enemy combatant, 

c. Padilla v. Rumsfeld (SD NY, 2003)

i. Padilla has been held for 7 months w/out access to counsel.  Gov’t argued in Jacoby Declaration that access will interrupt their interrogation (torture lite) techniques, give Padilla hope that he will get out, and undermine the sense of dependency and trust between interrogator & detainee.  Held, P has a right to speak with an attorney in order to present evidence re. the Mobbs affidavit against him.  

ii. Distinguished from Hamdi b/c Padilla was originally detained as material witness, not caught on battlefield.

d. Government’s Authority/Precedent: Matter of Quirin
i. WW2 case; 6 Nazi sabateurs landed in submarine on Long Island and wanted to blow up military targets in the US; buried their uniforms; tried in military tribunal and executed; one of them was a US citizen; Ct upheld this decision.  
ii. Distinguished from Padilla: They had lawyers.  Their execution was appealed on habeas petition and upheld.  They were members of enemy armed forces, who engaged in act that violated the laws of war—which say you have to wear a uniform, not commit sabotage

e. Human Rights/International Law Argument

i. How is this different from Japanese internment?

ii. Guantanamo detainees: Application of Geneva Convention rules re. treatment of POWs, International Covenant on Civil & Political Rights; Bush argues that humanitarian law only applies (wartime law) while human rights gps argue that human rights law applies; due process challenges in the courts to military tribunals, detention without charges etc.

f. Torture

i. Is it ever permissible to use torture?

ii. To threaten it?

iii. What is torture? Torture lite?  Physical abuse?  Denying painkillers?

iv. Can it be contracted out?  Are we creating a market for torturers in other countries?

v. Slippery slope

vi. Functional arguments against torture: not reliable info; causes greater hostility

g. Implications

i. Gives the gov’t a trump card (i.e. Al-Marri case); deters a vigorous defense b/c if you are doing well in a criminal case, you’ll be pulled out and designated an enemy combatant

ii. Poisons criminal justice system as a whole

VI. 
RIGHTS OUTSIDE THE IMMIGRATION SYSTEM: 

EQUAL PROTECTION, DISCRIMINATION, AND LABOR RIGHTS

1. Overview

a. What does it mean to be a citizen?  Should citizens have more rights than noncitizens?

b. Yick Wo and Wong Wing: seminal cases that suggest that aliens have constitutional protections

2. Public Benefits: State Discrimination

a. Historical Treatment--“Special public interest” doctrine:  In early cases involving legislation outside of the immigration system, one idea that figured prominently was that a state could constitutionally treat citizens and non-citizens differently if the state was protecting a “special public interest” in its common property or resources.
i. Seminal case—Truax v. Raich (1915):  Court struck down Arizona employment statute requiring employers of more than 5 employees to employ at least 80% native-born citizens; left open possibility that states could adopt alienage in other contexts when needed to protect “special public interest.”  Many other cases adopted this rationale.
ii. Rejection—Takahashi v. Fish and Game Commission (1948):  CA Supreme Court struck down Fish and Game Code provision that barred issuance of licenses to any “person ineligible to citizenship” (intended to exclude Japanese).   Appears to have implicitly overturned the “special public interest doctrine” because state’s interest in conserving fish for citizens clearly within the contours of earlier cases.   However, this was clearly more of a race-based statute than a general alienage classification, so could be distinguished from earlier cases.
b. Modern Trend:  Little seems to be left of “special public interest” doctrine; replaced with Equal Protection analysis.
i. Graham v. Richardson (1971)
1. Facts:  Arizona statute limited welfare benefits to 1) citizens; and 2) LPR’s with more than 15 years of U.S. residence.  Penn statute said no welfare benefits for non-citizens.  Ps were LPRs not eligible for assistance under these state laws.
2. Issue:  Whether Equal Protection Clause of 14th amendment prevents a State from conditioning welfare benefits on 1) citizenship, or 2) a specific term of residence.
3. Holding: Yes.  
a. EP Analysis: Court begins by stating that the EP clause encompasses aliens because it speaks of “persons;” then it holds that classifications based on alienage are inherently suspect and subject to close judicial scrutiny—aliens are a prime example of a “discrete and insular minority” for whom heightened scrutiny is appropriate. 
b. Concurrently, court rejects “special public interest” doctrine—Constitutional rights do not turn upon whether a benefit is characterized as a “right” or a “privilege.” 
c. Federalism Analysis: Court also strikes down statute because of the preemption doctrine: states cannot regulate in a field already reserved to Federal Gov.  If Fed. gov has not imposed burdens on aliens who become indigent after they enter U.S., neither can states.  “Where the federal government, in the exercise of its superior authority in this field, has enacted a complete scheme of regulation. . . states cannot, inconsistently with the purpose of Congress, conflict or interfere with, curtail or complement, the federal law, or enforce additional or auxiliary regulations.”
d. Uniformity Clause: If states are allowed to adopt divergent practices, that interferes with uniformity clause.
e. §1981: There is an affirmative federal law prohibiting all persons equal rights, including aliens.  
f. Arizona said that duration requirement was authorized by fed’l law & Ct said that it had misread statute and even if it had, “Congress does not have the power to authorize the individual States to violate the Equal Protection Clause."
4. Policy:  Are aliens as a class a “discrete and insular” minority? Profs Ely and Aleinikoff argue that they are not.  Are some groups of aliens discrete and insular and others not?
5. Implications: Use of §1981 for protection against discrimination for aliens is still an open question.  §1981 applies to private, non-gov’t action; Cts of Appeals have extended §1981 to insurance companies, banks in their interactions with aliens.  
ii. Plyler v. Doe (1982)
1. Facts:  TX law prohibited undocumented children from enrolling in public schools.  P sued, alleging that law violated the Equal Protection clause of the 14th amendment.
2. Issue:  Does law excluding undocumented children from public schools violate Equal Protection?
3. Holding (Brennan):  Yes.  Classification is not presumptively invidious, so Graham does not apply (immigration status is not a “constitutional irrelevancy” and education is not a “fundamental right”), BUT the law imposes a “lifetime hardship” on a discrete group of children who have no control over their status—Education is no ordinary benefit. Court basically says that there is no “rational basis” for the law:  “there is no indication that the disability imposed by the law corresponds to any identifiable congressional policy.”   Class is quasi-suspect, right is quasi-fundamental—statute can only be “rational” if it furthers some substantial goal of the state (like a rational basis test with teeth?/intermediate scrutiny)  Interests of state in this case are insubstantial!
4. Dissent (Burger, White, Rehnquist, O’Connor): Aliens are not a suspect class; we should apply a straight-up rational basis test.  Here, requiring illegal aliens to pay tuition “is a rational and reasonable means of furthering the State’s legitimate fiscal ends.”
5. Significance:  1) Shows limits of Graham as to what constitutes a suspect class; 2) has not been extended in any other area (including other education cases); 3) Does not address issue of whether the Federal government could pass law authorizing states to deny public education to undocumented immigrants.  Would level of scrutiny be the same or would there be more deference?
c. Federal Discrimination

i. Mathews v. Diaz (1976)

1. Facts:  Federal statute limited eligibility for certain Medicare benefits to USC and LPRs who had resided in U.S. for at least 5 years.  Ps were Cuban refugees denied benefits.
2. Issue: Can Congress condition participation in Medicare on legal status and 5-year residence?
3. Holding:  Yes. Classification not invidious.  Says that this is discrimination among aliens.  Goes on to apply “rational basis” test and concludes that requirements are not “wholly irrational” because Congress could have reasonably presumed those with longer residence have greater affinity for the U.S.  Distinguishes Graham on the grounds that the relationship between aliens and States is different than the relationship between aliens and the Fed. Gov.!  “a division by a State of the category of persons who are not citizens of that State into subcategories of United States citizens and aliens has no apparent justification. . . a comparable classification by the Federal Gov is a routine and normally legitimate part of its business.” Shows extreme deference to Congress and invokes plenary power doctrine.  

4. Significance: Mathews broadens federal gov’t power over things that aren’t traditionally immigration issues! Expands plenary power doctrine to non-imm issues.  “In the exercise of its broad power over naturalization and immigration, Congress regularly makes rules that would be unacceptable if applied to citizens.”
5. Critiques
a. Are Graham and Diaz really different?  Aren’t 5th and 14th amend equal protection analysis the same (per Bolling v. Sharpe)?  Diaz seems to stand for the proposition that State and Fed classifications get different judicial scrutiny.  
b. Does Mathews implicate the values that led to the plenary power doctrine in the first place, or is the Ct rotely deferring to the doctrine?  Issue of Medicare benefits is significantly removed from admissions/exclusion, conducting war, foreign policy.  
ii. Hampton v. Mow Sun Wong (1976)

1. Facts:  U.S. Civil Service Commission barred non-citizens from federal civil service jobs.
2. Issue:  Does U.S. Civil Service Commission barring non-citizens from federal civil service violate the 5th amendment?
3. Holding:  Court doesn’t reach substantive D.P. analysis! Rather, decision is based on procedural DP.  Court recognizes that legitimate government interests may be involved, but says that Civil Service commission is not qualified to determine these interests.  Plenary power must be exercised by Congress or Executive only:  “We do not agree. . . that the federal power over aliens is so plenary that any agent of the National Government may arbitrarily subject all resident aliens to different substantive rules from those applied to citizens.”  DP requires that there be a legit basis for presuming the rule was made to serve stated interests, so must fall within agency’s duties or be passed by Congress/Prez
4. Note: Decided same day as Mathews, but opposite result based on procedural issues.
iii. 1996 Welfare Law

1. Law said states may adopt laws denying welfare benefits on the basis of alienage, directly in conflict with Graham.
2. Provisions that deal with denying benefits to immigrants: 1) eliminated immigrant eligibility for a number of federal programs; restricted eligibility for remaining programs; required that states deny certain benefits to immigrants; required that for states who wanted to provide benefits to certain categories of immigrants, the state had to affirmatively enact legislation to do this after 1996; gave states option to deny certain benefits to immigrants
3. Important Issues: What is Congress’ power and how much can it delegate its plenary power to the states?  
iv. Aliessa v. Novello (NY Ct of Appeals, 2001)

1. Facts: NY law implementing 1996 Welfare Act, denied  Medicaid benefits to immigrants
2. Holding: Ct struck down law, holding that it violates the EPC.  Follows Graham and applies strict scrutiny.  Fact that Congress has passed this statute doesn’t alter the level of scrutiny; thus, this is a state’s decision to discriminate on the basis of alienage and strict scrutiny applies, and law fails.  Violates uniformity clause.  Cites Hampton.  If states are making the decision, that’s equivalent to allowing Civil Service Commission to make the decision.  State has no legitimate role to play in deciding immigration policy.  
3. What’s the difference between if federal gov’t is mandating discrimination against aliens (rational basis) vs. permitting states to discriminate against aliens (strict scrutiny)?  1) No uniformity if decision is granted to the states  2) Also, Congress has not made a formal policy of what is best; given that, it is allowing individual states to express their anti-immigrant sentiment; directly contradicts discrete and insular minority protection;  BUT, either way immigrants are still a discrete and insular minority; shouldn’t they always receive strict scrutiny?
3. Government & Politics

a. Public Employment

i. Sugarman v. Dougall (1973): Political Function Exception        Court struck down NY State law that limited state competitive civil service provisions to USCs on grounds that the statute swept too broadly in that it included menial jobs.  BUT left open question of whether narrower requirement that specific state public employees be USCs would pass constitutional muster.  Elucidated a 2-part test as to when state restrictions against aliens are permissible or not
1. Consider the specificity of the classification: substantial under or over-inclusiveness would tend to negate a claim that the classification intended to serve a political function
2. Classification must affect only person who “perform functions that go to the heart of representative government” (i.e. do they involve discretionary decision-making, execution of policy, etc.)
ii. Cabell v. Chavez-Salido (1982)

1. Facts:  CA statute required peace officers in CA to be citizens.  Ps were LPRs seeking employment as deputy probation officers and were denied on account of alienage.
2. Issue:  Does CA statute limiting “peace officers” to USCs violate EP?
3. Holding:  No. 1) Previous cases (Sugarman, et. al.) are clear that strict scrutiny only applies to state classifications based on alienage where economic interests are involved; where there is a political function involved, there is less judicial review – specifically, should look to the Sugarman two part test. 2) Court says statute in this case passes the Sugarman test, even though it is somewhat overinclusive—“classifications used need not be precise; there need only be a substantial fit to support state’s claim that a political function is involved.”  And probation officers exercise discretion (make arrests, represent sovereign, etc.)
4. Dissent (Blackmun):  Law is clearly overinclusive; does not meet Sugarman test prong 1.  Plus, prong 2:  probation officers do not have sufficient discretionary powers.  Majority has construed Sugarman’s exception so broadly that it swallows Sugarman’s rule!
5. Policy:  Why isn’t public employment “economic”?  A fuzzy distinction!
b. Voting: Should LPRs have the right to vote?

4. Private Discrimination: Employment

a. Relevant Statutes

i. 14th A. is irrelevant; doesn’t address private action

ii. Title VII: but doesn’t protect on basis of alienage, but aliens have standing to bring, e.g., a race claim

iii. INA 274(b): Prohibits citizenship discrimination in employment, but applies to narrow class of LPRs and asylees; passed in conjunction with I-9 requirement in 1986, to prevent discrimination against noncitizens in employment context

iv. §1981: federal anti-disc statute recognized in Graham v. Richardson; applies only to intentional discrimination; has been used successfully outside employment context (insurance companies, banks, credit unions); no agreement in courts over how far it applies, whether it might cover undocumented immigrants etc.

1. “All PERSONS within the jurisdiction of the US shall have the same right in every state and territory to make and enforce contracts…as is enjoyed by white CITIZENS.”

b. Title VII: Espinoza v. Farah Manufacturing (1973)

i. Facts:  Farah Manufacturing had policy that prohibited hiring of non-citizens.  P was LPR who was denied employment with Farah as a seamstress. Said this was “national origin” discrimination under Title VII.
ii. Issue:  Does “national origin” language in Title VII encompass citizenship?
iii. Holding:  No.  Citizenship discrimination is not illegal per se under Title VII.  The term “national origin” on its face refers to the country where a person was born, or, more broadly, the country from which his or her ancestors came.  Also, Congress clearly did not intend it to encompass citizenship because it itself bases civil service employment on citizenship. “We cannot conclude Congress would at once continue the practice of requiring citizenship as a condition of federal employment, and, at the same time, prevent private employers from doing likewise.”  However, court makes it clear that Espinoza could have won on disparate impact theory if Farah’s policy had had the effect of discriminating against Mexican nationals.
iv. Dissent (Douglas):  National origin and citizenship are closely linked. “Discrimination on the basis of alienage always has the effect of de facto discrimination on the basis of national origin.”  Gives deference to EEOC!
c. NLRA: Hoffman Plastics v. NLRB (2002)

i. Facts: P was an undocumented worker fired for labor organizing, and has been out of work for 3+ years now.  Sues under NLRA for backpay.
ii. Issue: Is awarding backpay to an undocumented worker an appropriate remedy for a violation of the NLRA?  
iii. Holding: No.  Even though undocumented workers can invoke the protections of the NLRA (written in terms of every “person” and every “employee”), they are limited in terms of remedies available.  Backpay awards to undocumented workers are inappropriate under NLRA b/c such awards conflict with congressional immigration policy to deter illegal immigration for labor purposes.  Closes question left open by Sure-Tan in 1984, which did not grant backpay award b/c worker was deported.  
iv. Dissent (Breyer): This is creating wrong incentives for e’ers.  E’ers will have an incentive to hire undocumented workers b/c they can exploit them and then not have to pay backpay.  Now, there is no meaningful deterrent to e’ers (just contempt, cease and desist); undocumented workers have no recourse.  
v. Preemption Concerns: What if individual state wants to allow backpay remedies regardless of immigration status?  
d. FLSA: Patel v. Quality Inn South (11th Cir, 1988)

i. Facts:  P=undocumented immigrant who worked as a janitor.  Said was never paid for overtime under FLSA.  Sued for back pay
ii. Issue:  Can undocumented aliens recover in actions under FLSA?
iii. Holding:  Yes.  Term “employee” is defined broadly; no explicit exemption of undocumented aliens (similar to NLRA). Also, says that FLSA is consistent with INA/IRCA.  Providing coverage to undocumented aliens reduces incentive for employers to hire them and concomitantly reduces incentive to immigrate.  Finally, no problem with remedy because “Patel not attempting to recover back pay for being unlawfully deprived of a job.  Rather, he simply seeks to recover unpaid minimum wages and overtime for work already performed.”
iv. Is Patel still good law after Hoffman Plastics?  Arguably, yes.  It is distinguishable b/c Patel was being awarded backpay for hours already worked.  
VII.  
DETENTION

a. During Removal Proceedings (waiting to go before IJ)
a. INA §236: gives AG the authority to detain noncitizens through pendancy of removal proceedings
i. §236(a): allows release on bond if no danger or flight risk; or conditioned parole
ii. §236(c): mandatory detention of those in proceedings based on criminal conviction, as soon as they are released from prison (this now includes a long list of crimes that are “aggravated felonies” and “crimes of moral turpitude.”
b. Demore v. Kim (2003)

i. Facts: P was Korean LPR who had lived in US since he was 6.  Convicted of 1st degree burglary, later for petty theft with prior; served almost 2 years of 3 year sentence.  He was detained by INS pursuant to §236(c) and filed a habeas petition charging DP violation.  
ii. PP: 9th Circuit decided in Kim’s favor.  Circuit split.  
iii. Issue:  Is mandatory detention of broad category of people (criminal aliens) without an individualized determination of danger/flight risk a violation of DP?
iv. Holding: No.  Mandatory detention is constitutional and permissible.  Congress is legitimately concerned about flight risk and recidivism.  Ct relies on legislative history.   Distinguishes Zadvydas b/c there removal was impossible so detention could not serve its purpose, and detention was indefinite.  Here detention is an avg or 45 days.
v. Kennedy (Concurrence; swing vote on 5-4 decision): leaves an open question as to whether mandatory detention is permissible for an extended period of time (i.e. longer than 4 months?)
vi. Dissent (Souter): There was no individualized hearing re. danger/flight risk.  LPRs have high liberty interest we’ve long recognized, and the gov’t cannot point to a compelling enough interest to justify mandatory detention of LPRs.  
vii. Open Question: Does a Joseph hearing, which is an individualized determination, satisfy DP?  Kim did not use this route, but he could have.  In Joseph hearing, you can challenge detention arguing 1) US Citizenship 2) not convicted of a crime 3) gov’t unlikely to prove that your crime is an aggravated felony.  
b. After Final Order of Removal

a. INA §241: gives AG authority to detain individuals who have been ordered removed
i. §241(a)(6): authorizes detention “beyond removal period” of aliens who pose a flight risk/danger is they cannot be removed (gov’t interpreted this as indefinite detention)

b. Zadvydas v. Davis (2001)
i. Facts: Ps were LPRs who had lived here a long time, committed crimes, served their time for criminal convictions, were placed in proceedings and ordered removed.   Could not be removed b/c no repatriation agreement with Cambodia or born in a refugee camp which later became part of Lithuania.  
ii. Issue: Is the government’s interpretation of §241(a)(6) authorizing indefinite detention of an alien who has been ordered removed correct?  If so, does it violate the DP clause and is therefore unconstitutional? 
iii. Holding: To comply with the Constitution, the statute must be interpreted to allow detention after the 90 removal period only for as long as “reasonably necessary to bring about the alien’s removal.”  Alien has a significant liberty interest.  This means gov’t is allowed another 90 days to effectuate removal.  If after these 6 months there is no “significant likelihood of removal in a reasonably foreseeable time, alien must be released (even if danger/flight risk).  Can’t detain people based on future dangerousness—only for past acts.  Purpose of detention is to effectuate removal, not punishment; only permissible if serving its purpose.  Distinguishes Mazei b/c in that case there was no entry into the US and thus alien didn’t get DP protections.  
iv. Dissent (Scalia): This is a claimed right of release into the US of someone who has no right to be here.  Mazei should govern.  
v. Dissent (Kennedy): This allows other countries to take advantage of us and refuse to accept criminals back.  
vi. Open Questions

1. What is “reasonably foreseeable” period of time?  If no repatriation agreement, presumed unreasonable.
2. Did the case establish an exception for indefinite detention in “special circumstances”?  National security exception on p. 703?  
3. How does Zadvydas affect inadmissible and excludable persons, as §242(a)(6) applies to deportable and excludable persons?  On the one hand, the Ct said “aliens who have not yet gained admission would present a very different question” (698), but it didn’t limit its opinion to deportable aliens only.  Note that gov’t concedes that Zadvydas applies to EWIs, so it would have a hard time arguing that it doesn’t apply to other inadmissible aliens!
4. Complications with Mariel Cubans, who have been detained for over 15 years.  Are they covered by §241, which is post-1996?
5. What happens to an indefinitely detained person who is caught at the border and unable to be returned?  (i.e. Mazei, Mariel Cubans).  Will Mazei be overruled after Zadvydas?
vii. Significance: Note that statutory interpretations, like this one, tend to come out in favor of immigrants.  In contrast, S Ct is highly unlikely to find an immigration statute unconstitutional.  
VIII.  
ASYLUM & REFUGEES

1. 2 Basic Concepts
a. Refugee Admissions Process—INA § 207: Individual is brought affirmatively to the U.S. as a “refugee”; get resettlement provisions and LPR status
i.  Refugee Act of 1980: Each year Congress sets a worldwide ceiling that can be expanded if justified by “grave humanitarian concerns or is otherwise in the national interest.”
ii. Adjustment of status—INA § 209(a)(1)(B):  Refugees can adjust after one year—no numerical limit!
b. Political Asylum—INA § 208:  Granted to individuals already in territorial U.S., who meet definition of “refugee,” infra.  Discretionary decision.
i. Adjustment of Status:  There is a numerical ceiling on number of asylees who can adjust status in a given year—10,000.  No annual limit on number of initial grants!
ii. Termination—INA § 208(c)(2):  Asylum may be terminated if country conditions change so that the threat of persecution is ended.  
2. Definition of Refugee—INA § 101(a)(42):  Both refugees and asylees must meet statutory definition of “refugee” in order to attain status.  Based on Article 1 of UN Convention relating to status of refugees:
a. Refugee:  any person who is outside any country of such person’s nationality or, in the case of a person having no nationality, is outside any country in which such person last habitually resided, and who is unable or unwilling to return to, and is unable or unwilling to avail herself of the protection of, that country because of persecution or a well-founded fear of persecution on account of:
Race

Religion

Nationality

Membership in a particular social group

Membership in a particular political group

b. Issues of Interpretion

i. “Refugee” too narrow:  Is definition of “refugee” too narrow?  Zolberg commentary: Why does definition not extend to those who are general victims of violence in a given country? Aren’t they equally deserving of protection? This position is “morally untenable”.  Also, what about victims of natural disasters, drought and/or famine.  Where prerequistites for sustaining life are absent=life-threatening violence! (i.e. “economic refugees”)  But the poorest of the poor can’t emigrate.  Should be helped in situ (in their own country) first to avoid over-burdening the developed countries.
ii. Terms unclear:  What is a social group?  (gender, battered women, FGM, homosexuals, etc.).  What is political opinion?  What if a persecutor imputes a political opinion to you?  This is an open area that could be expanded!
iii. Legal authorities: Asylum law is one area of the law where US statutes explicitly sought to adopt international stds and international law.  Thus, UN High Commission on Refugees and other authorities are relevant guidance to S Ct and others in interpreting US law.  
3. Asylum Process
a. Affirmative Applications:  Applicants currently not in proceedings file I-589 affirmatively by mail with an INS regional service center. Applicant is then scheduled for interview with asylum officer.  If case is denied, it is referred to directly to IJ and is reviewed de novo.   Can then be appealed to BIA, Court of Appeals, etc.
b. Defensive Applications:  If person is already in removal proceedings, can assert an asylum claim as a defense.  Claim is decided by immigration judge.  If it is raised after issuance of a final order, it must be raised through a motion to re-open.  Can be appealed to BIA, Ct of Appeals.  
c. One-year limit—INA § 208 (a)(2)(B):  Asylum applications must be filed within one year of arrival in U.S.  Can be waived at discretion of AG if applicant proves “either the existence of changed circumstances which materially affect her/his eligibility for asylum or extraordinary circumstances relating to the delay in filing the application.”  Designed to deter people from bringing non-meritorious claims.
d. Work Authorization—INA § 208(d)(2):  Claimants are not even allowed to apply for work authorization until 150 days after filing the initial claim and may not receive it if IJ denies asylum before the 180th day.
i. More policy issues:  Is 180 waiting period for work authorization good?  What should asylees do during this time? Arbitrariness of decisions, how to control numbers
4. Asylum: Legal Standard

a. INS v. Cardoza-Fonseca (1987): “well-founded fear”

i. Issue:  Is legal standard for showing asylum (“well-founded fear”) more generous than that for withholding (“clear probability that would be threatened”)?
ii. Holding:  Yes.  “Fear” standard necessarily implies that eligibility will turn to some extent on the subjective mental state of the alien.  Can be a less than 50% probability—10% chance is enough.  Must show objective & subjective fear.  It is not anamolous that standard for asylum, a broader form of relief, is lower than that for withholding, because asylum is discretionary and withholding is mandatory.  Note, however, the court did not attempt to define the contours of the “well-founded fear” standard, just held that it is different from withholding! Has to be a “case by case” analysis; a “reasonable possibility” of persecution.
b. Contrast with Legal Standard for Withholding of Removal

i. Withholding—INA § 241(b)(3) [formerly 243(h)]:  Prohibits the INS from removing a person to a particular country where they will or might be persecuted.  
1. Mandatory, not discretionary:  Note that the 1980 Refugee act turned this into a mandatory provision, whereas asylum remains discretionary.  This was done to be consistent with Art 33 of Refugee Convention (non-refoulement). 
2. No time limit:  Unlike asylum, there is no time limit in which the defense must be raised.
3. Person can still be removed to 3rd Country—Matter of Salim:  Afghani denied asylum because he entered on fraudulently obtained passport.  Court said he could still be deported to Pakistan 
4. Legal Standard--Stevic (1984):  US Supreme Court said that for “withholding”, standard must be a showing of “clear probability” (i.e. more than 50% chance) that an individual will be singled out for persecution. 
5. Convention Against Torture (CAT): mandatory relief
