CALIFORNIA MARITAL PROPERTY, KAY, FALL 2004

*** When you have a question about the disposition of property, three things to decide:***

· Is this item property?

· If it is property, is it community property or separate property?
· Who is entitled to the property?
CHAPTER I:  INTRODUCTION

Common Law system:

· Prop belongs either to the husband or to the wife. Prop is held jointly only when one or both spouses elect to take title jointly. This separation of interests contrasts with the unity of interest in CP
· Elective share: Takes effect at death. Comes into play only when the decedent has left a will or otherwise disposed of his estate in derogation of the survivor’s elective portion

· Equitable distribution: Empowers the divorce court to assign property w/o regard to predivorce legal ownership.

Community Property system:

Establishes two categories of marital property:
· Community property: All prop produced by the labor of either spouse during marriage. CP is owned equally by the spouses from the moment of acquisition. 
· On termination of the marriage by death, surviving spouse and decedent’s estate each own half of the comm. property.
· On termination of marriage by divorce, 50-50 distribution. 
· Separate property: All property owned before marriage and acquired thereafter by gift, bequest, devise, or descent.

CHAPTER II: HISTORY OF COMMUNITY PROPERTY IN CALIFORNIA

· 1849: CA constitutional convention provides guarantee of separate property to wife:

· 1850: First CA legislature establishes marital property law in accord w/Spanish civil law, creating two categories, SP and CP. H is given unlimited managerial control of the CP.
· H is given managerial control of W’s SP as well, except that he cannot convey or encumber it w/o her consent. W cannot make a valid will w/o H’s consent. 
· 1860: Chief Justice Field characterizes the wife’s interest in community property as a “mere expectancy.”
· 1860: George v. Ransom declares unconstitutional the 1850 act adopting the Spanish rule that the rents and profits rcvd from SP during marriage are CP.
· Act is found inconsistent w/CA constitutional requirement that the legislature maintain a distinction btwn the wife’s separate property and community property.
· “We think the Leg has not the Const power to say that the fruits of the property of the wife shall be taken from her, and given to the husband or his creditors.”
· 1866: Statute eliminates the need for wife to obtain her husband’s consent to make a will, thus enabling her to will her separate property.
· 1872: Field Code of 1872 grants wife management of her separate property.
· 1889: Enactment of the special presumption governing titles in the name of a married woman
· 1891: Enactment of the restrictions on the husband’s power to make gifts of community property without the consent of his wife.
· 1901: Enactment of restrictions on the husband’s power to convey or encumber home furnishings or wearing apparel w/o the consent of his wife.
· 1917: Enactment of real property joint consent provisions to limit the husband’s management of community realty
· 1923: Legislature grants the wife testamentary power over her half of the CP when she pre-deceases her husband.
· 1927: Legislature declares the spouses’ interests in CP to be “present, existing, and equal” under the management and control of the husband. 
· This action was designed to eliminate the “mere expectancy” doctrine and secure the advantages of federal income tax splitting for CA couples
· 1951: Legislature grants wife power to manage her own CP earnings, provided they are not commingled w/CP managed by the husband.
· 1970: No-fault divorce statute establishes irreconcilable differences as primary ground for divorce, eliminates fault as a consideration in CP division, and mandates 50-50 division of CP.
· 1975: Legislature provides for equal management of CP by husband and wife.
· 1940-present: Case law expansion of the definition of divisible property and legislation to provide managerial equality. 
CHAPTER IV: DEFINITIONAL AND TRACING ISSUES

A.  §760.  Definition of Community Property:

· Except as otherwise provided by statute, all prop, real or personal, wherever situated, acquired by a married person during the marriage while domiciled in this state is CP.

B.  §770.  Separate property of married person

· Separate property of a married person includes all of the following:

· All prop owned by the person before marriage
· All prop acquired by the person after marriage by gift, bequest, devise, or descent.

· The rents, issues, and profits of the property described in this section.

· A married person may, w/o consent of the person’s spouse, convey the person’s SP.

C.  §771.  Earnings and accumulations while living separate and apart.

· The earnings and accumulations of a spouse and the minor children living with, or in the custody of, the spouse, while living separate and apart from the other spouse, are the SP of the spouse.

Effect of These Statutes:
· The fact that prop is acquired after marriage does not automatically mean it’s CP. If it’s the rents, issues, and profits of SP, it will remain SP. If prop is purchased w/SP, it will remain SP.
· The presumption that prop purchased during marriage is CP is a rebuttable presumption if you can show that it was purchased w/SP funds. 
· Like most other CP states, CA defines SP and specifies that all other prop acquired during marriage is CP.
Onerous title: 
· Property acquired by husband and wife during the marriage through their labor or industry or other valuable consideration
· Other valuable consideration might consist of payment of money, rendition of services, performance of conditions, payment of charges to which the prop was subject, etc.
· Property acquired by onerous title is always CP.
Lucrative title: 
· Property acquired through gift, succession, inheritance, or the like.
· If the donation is intended for one spouse, it is his or her separate property.

Overview of Tracing:

· If asset is untitled or titled in the purchasing sp’s name alone, the SP proponent may overcome the CP presumption by tracing the purchase funds to a SP source.

· In such case, the separate estate is a proportional owner to the extent of its contribution to the purchase price 

E.  Estate of Clark (1928) p. 139: Separate Property
· Facts: Son dies shortly before H’s second marriage. H contests the will, inherits $150K

· Issue: Is the right to contest a will a prop right that vests at the son’s birth, or the son’s death?

· Holding: Prop acquired by compromise is SP if the right compromised is separate. The settlement Mr. C obtained by contesting his son’s will constitutes separate prop.
· Would wife have prevailed if son had died shortly after the marriage?
· Arguably, father’s right to inherit from son comes into being at birth – it doesn’t matter if son died before or after marriage.

· Under the view that the right to contest the will becomes vested at the time the son dies, and son dies after marriage, you can argue that it is a CP right.

F.  Downer v. Bramet, Cal App, (1984) p. 146: Community Property
· Facts:  Emplr testified that conveyance of ranch to H was a gift. 

· Issue:  W contends the transfer of ranch to H was in lieu of pension, and is therefore CP. Holding:  Although the conveyance of the ranch was in the form of a gift, evidence suggests that it was in part a remuneratory gift in recognition of H’s services to emplr during marriage. The ranch is CP. 

G. Hypothetical

· What if W contracts to supply nursing care for her father if he will bequeath her his entire estate? After father dies, would estate be CP?

· Although the property was acquired by will, the consideration for the promise was the W’s rendering of services. 

· Separate property and community property statutes have been broadly interpreted. This could be viewed as onerous labor. If it is viewed this way, the estate is CP.

CHAPTER V: EVIDENTIARY PRESUMPTIONS IN CA COMMUNITY PROPERTY

Presumption That Property Acquired or Possessed During Marriage Is Community Property

Overview:
· There is a general presumption that property acquired after marriage is presumed to be community property. This is caselaw, not a statutory presumption.
· Burden is on the person who wants to overcome the presumption and establish that something is separate property.

A.  Lynam v. Vorwerk, Cal App, 1910, p. 159: Community Property
· Facts: H&W had money in an acct in their joint names. There was no evidence as to the money’s source 

· Issue: Does the fact that husband and wife are in possession of money after their marriage raise a presumption that it was acquired after such marriage?

· Rule:  Possession of money by either or both H&W after marriage, in the absence of other evidence, raises a presumption that it is CP.

B.  Fidelity Casualty Co. v. Mahoney, 1945, p. 160: Separate Property
Facts: 
· H purchased ins policy 2 months after he got married and named son from previous marriage as the beneficiary.
· Premium was $1. W argues it was paid w/CP funds, and she’s entitled to half the policy’s proceeds. There was no evidence as to whether the premium was paid with CP or SP.

Rule:  
· Where the marriage is short, the presumption that prop acquired after marriage is CP is of less weight than in the case of a long marriage.

Holding: 
· Burden was on W to prove that the dollar was paid from community funds. She failed to carry the burden.
· HHK’s view: Policy was acquired after marriage; thus, it should have been presumed to be CP. H’s estate should have burden of overcoming that presumption.  
THE ROLE OF TITLE

· CA CP law infers an intent to change the character of property to the form evidenced by the written title. However, there are many exceptions.

· Title in one spouse’s name does not defeat the presumption that prop acquired during marriage is CP. A sp may not appropriate CP by placing title in his name alone.

· However, if a couple uses comm. funds to purchase a home in joint tenancy, this supports an inference that the parties agreed to hold their home as joint tenancy, with a right of survivorship, rather than as CP, which has no right of survivorship.

Forms Of Title That Raise Presumptions Of Gift Or Agreement To Transmute
The Married Woman’s Special Presumption (Dates to 1889)
Hypothetical:

· Assume titles granted to husband and wife by a third person (it’s not a gift) before 1975: 

· Wife has title to real property in her name alone:

· Presumed to be her SP

· Husband has title to real property in his name alone (pre-1975)

· Presumed to be CP. 
Section 803: Prop acquired by married woman before Jan. 1, 1975


Whenever any real or personal prop was acquired before Jan. 1, 1975, by a married woman by an instrument in writing, the following presumptions apply:


a. If acquired by the married woman, the presumption is that the prop is the married woman’s SP.


b. If acquired by the married woman and any other person, the presumption is that the married woman takes the part acquired by her as tenant in common, unless a different intention is expressed in the instrument.


c. If acquired by H and W by an instrument in which they are described as H&W, the presumption is that the prop is CP, unless a diff intention is expressed in the instrument.

A.  Holmes v. Holmes, Cal App, 1915, p. 169: Presumption applies
· Facts: 
· Title to prop vested in wife, and is presumed to be her SP. Prop was purchased w/joint earnings of H&W. H says this justifies the finding that the real estate was CP.

· Rule/Holding: You cannot overcome the married woman’s SP presumption simply by tracing.

· Note: This case is pre-1975. In 1985, transmutation statute enacted. Today, there must be an express declaration that the prop was being transmuted from CP to SP, and that the H intended to do so. 

B.  Louknistky v. Louknitsky, Cal App, 1954, p. 169: Presumption does not apply
· Facts: Property was purchased w/H’s earnings before he arrived in U.S. However, deed ran only to W, and H did not know that W took prop in her name alone.  

· Rule: H’s lack of knowledge rebuts the married woman’s SP presumption. The prop wasn’t meant to be a gift to W.

C.  Married Woman’s Separate Property Presumption Today

· Presumption continues to characterize ownership of pre-1975 property, which raises EP problems. However, retroactive application of the repeal of the presumption might unconstitutionally impair vested prop rights.
Forms of Holding Title
A.  Wording of co-ownership instruments of title:

· § 750: H&W may hold title as joint tenants, tenants in common, or as CP.  

· Creation of Joint Tenancy: To create a joint tenancy, instrument must expressly declare that the owners hold in joint tenancy. Concurrent ownership that is not held in joint tenancy is held as tenancy in common or as CP.

· Creation of CP Title: To explicitly create CP title, the governing instrument may either specify that the prop is held as CP or that the co-owners are husband and wife.

· Specific Trumps General: Specific presumptions arising from the form of title trump the general presumption arising solely from acquisition during marriage.

· The presumption that prop acquired during marriage is CP may be overcome by title evidence that H&W hold the prop as joint tenants.

· The presumption of CP that arises solely from acquisition during marriage may always be overcome by tracing the acquisition to a SP source.

B.  Joint tenancy: 

· Definition: A single estate owned by 2 or more persons, with an equal right in all to share in the enjoyment during their lives.

· Classification: Classified as SP. At death, does not have to go through probate -- survivor takes undivided ownership. 

· Contrast to CP: Unlike a spouse’s one half interest in CP, one spouse’s interest in a joint tenancy can be unilaterally transferred.

· Transfer destroys the survivorship incident of the joint tenancy and transforms it into a tenancy in common.

· If H and W hold as joint tenants, and H conveys his half, W and new tenant hold a tenancy in common. After this, any proceeds from her half are still SP.

· Creation: In CA, the words “Joint Tenancy” have to be in the doc.  

C.  Tenancy in common 

· Definition: An interest held by 2 or more persons, each having a possessory right, usually deriving from a title, in the same piece of land.  Unlike joint tenancy, 2 persons may hold unequal interests.

· Classification: Parties can hold as CP or as SP. For example, husband and sister are tenants in common. H holds as presumed CP; sister holds as SP. 

· Creation:  Tenancy in common is a sort of catchall title if one of the titles fails (if joint title is drawn incorrectly). 

D.  Community Property:

· Contrast to Joint Tenancy: You cannot, w/o consent of spouse, convey your half of the CP. CP can only be divided by ct at divorce, or transferred w/the consent of both spouses. 

E.  Title in Purchasing Spouse’s Name Alone:

· B/c sp cannot make a gift of CP to herself, this form of title proves nothing (unless her sp consented to it), and assets titled in this way are treated as though they were untitled.

E.  Dunn v. Mullan, 1931, p. 170: Tenancy in common

· Facts: H died first, and W died following day. Prop at time of couple’s death stood in the names of both H and W. 
· Holding: W was the owner of an undivided one half interest in the prop as her SP, and the remaining undivided one half interest was held by the husband as CP. 

· Reasoning: H’s interest was presumably CP b/c the prop was acquired during marriage. W’s interest was presumptively SP b/c of married woman’s special presumption.

· §803(c): After this case, married woman’s presumption statute was amended to provide that when prop is “acquired by H&W by an instrument in which they are described as H&W, the presumption is that the prop is the CP of H&W, unless a different intention is expressed in the instrument.” 

· What if deed said Patrick Lyons and Marge Lyons? This does not describe the parties as H&W – they could be siblings. Title would need to say “Patrick and Marge as H&W.” 

F.  Hypotheticals:

· H purchases home in 1970 w/comm. funds. Title put in W’s name b/c he wanted to shield her from creditors.

· Presumption that it is W’s SP. CA cts would not accept H’s testimony as overcoming the presumption that he was making a gift

· H’s mother deeds house to couple as “Harold and Wilma” in 1972. 

· Since Mom doesn’t describe the parties as H&W, W holds her half as SP, husband holds his half as CP

· How should deed have been drafted if parties want equal coownership? “Harold and Wilma as husband and wife as CP.”
· H uses comm. funds to buy a vacation home in 1980 and puts title in W’s name alone. H dies and, by will, left all his SP and his half of the CP to his son by a prior marriage. Who owns the vacation home?

· Married woman’s SP presumption no longer exists. However, house could have been a gift. If W can back this up, it would still be her SP.

I.  Schindler v. Schindler, Cal App, (1954) p. 175

· Facts: W claims that title to property was recorded as joint tenancy for convenience only, and it was intended to be CP. Prop was purchased w/comm. funds

· Rule:  Person asserting CP must overcome the SP inference shown by the deed. The form of the conveyance is itself evidence of the intent to change it from CP to SP, and creates a rebuttable presumption to that effect.

· Purchase of prop w/comm. funds alone is insufficient to establish that prop is CP. However, presumption of title may be controverted by testimony indicating the intention, understanding or agreement of the parties.

· Holding: W signed papers and participated in transaxn, thereby consenting in writing to the transfer of comm. funds to joint tenancy. It doesn’t matter that W was unaware of the legal effect of the deed. 
J.  Bowman v. Bowman, 1957, p. 178

· Facts: Deed to prop was taken in joint tenancy. H considered prop “ours” and belonging “to us.” He titled prop as joint tenancy to avoid probate, not to avoid making it CP.

· Holding: Evidence overcomes the title presumption and shows that both parties considered the prop as CP and never intended it to have any of the attributes of joint tenancy except to avoid probate. The home is CP.

K.  Cal. Civ. Code § 682.1 (enacted 2000): California Survivorship CP

· This provision allows H&W to hold prop as CP w/right of survivorship so that H&W can avoid probate.

· §682.1: “CP of a husband and wife, when expressly declared in the transfer doc to be CP w/right of survivorship, and which may be accepted in writing on the face of the doc by a statement signed or initialed by the grantees, shall, upon the death of one of the spouses, pass to the survivor, w/o administration, subject to the same procedures, as prop held in joint tenancy.”

L.  § 5110 (enacted 1965 in response to Bowman): The family home CP presumption

· When a single family residence is acquired during marriage as joint tenants, for the purpose of division of such prop upon divorce only, the presumption is that such single family residence is the CP of H&W.

· Statute meant to confer upon ct the ability to confer family home held as joint tenancy as if it were CP. 

· Statute later broadened to include other kinds of prop held in JT, and later amended to show how to overcome the presumption. 

Separate Property Contributions To The Purchase Price Of Jointly Titled Property
A.  Marriage of Lucas, Cal, 1980, p. 182

· Facts: H&W bought house and used W’s SP for downpayment, and assumed a loan for the balance. Title to the house was taken as “Gerald and Brenda, H&W as Joint Tenants.”

· Rule:  “Unless an agreement btwn the parties specifies that the contributing party be reimbursed, a party who utilizes his SP for comm. purposes intends a gift to the comm.”

· Holding: There is no evidence of an agreement that W was to retain a SP interest in the house. The only findings in this regard are that neither party intended a gift to the other. This is insufficient to rebut the presumption arising from title set forth in § 5110.

· The matter of the comm. or SP character of the residence is remanded. If the house is found to be entirely comm. in nature, B would also be barred from reimbursement for the SP funds she contributed in the absence of an agreement.

· Method of calculating the community and separate interests: Aufmuth Formula – gives the spouse who made the SP down payment a SP interest in the residence in the proportion that the down payment bears to the purchase price; the comm. acquires that percentage of the residence which the comm. loan bears to the purchase price.

· Pro rata apportionment has long been the characteristic CA case law response when both SP and CP have been contributed to the purchase price.

B.  The Anti-Lucas Law: §§ 4800.1 and 4800.2, p. 189

· Leg enacted Civ Code §§ 4800.1 and 4800.2, effective Jan. 1, 1984. 
· § 4800.1: Extended the single-family residence presumption to all prop acquired in joint tenancy during marriage, and specifies the proof required to rebut the presumption that prop titled in joint tenancy is CP. Stmt must say that parties intended to hold in joint tenancy form and not CP form. Simply the fact that title is joint tenancy is not enough. 
· §4800.2: Reversed the Lucas gift presumption. A nongift is now presumed. Unless the spouse who contributes SP relinquishes any separate claim in writing, the separate estate preserves an interest. 

· The statute appears to change the nature of the sep estate’s interest. It now has a simple reimbursement claim. The sep estate is no longer the owner of a pro rata share of the asset, but is merely a creditor recalling an interest-free loan. The sep estate is thus assigned the risk of depreciation but not the benefit of appreciation.
· Note that this legislation applies only to divorce, not death.
C.  § 4800.1

· For the purpose of division of property upon divorce, prop acquired by the parties during marriage in joint tenancy form is presumed to be CP. This presumption is a presumption affecting the burden of proof and may be rebutted by either of the following:

· A clear stmt in the deed or other documentary evidence of title by which the prop is acquired that the prop is SP and not CP.

· Proof that the parties have made a written agreement that the prop is SP.

D.  § 4800.2

· Reimbursement: In the division of CP, unless a party has made a written waiver of the right to reimbursement, the party shall be reimbursed for her contributions to the acquisition of the prop to the extent the party traces the contributions to a SP source.

· Amount reimbursed: The amt reimbursed shall be w/o interest and shall not exceed the net value of the prop at the time of the division. 

· What gets reimbursed: Contributions to the acquisition of the property include downpayments, payments for improvements, and payments that reduce the principal of a loan used to finance the purchase or improvement of the prop but do not include payments of interest on the loan or payments made for maintenance, insurance, or taxation of the prop.

E.  Marriage of Buol, Cal, 1985, p. 192: Writing requirement doesn’t apply retroactively.
· Issue: Does § 4800.1’s writing requirement apply retroactively? 

· Facts: W used her SP to purchase home. Title to home was taken in JT. W claims that parties had oral agreement that home would remain her SP. Nothing was in writing. 

· Holding 1: The new statute imposes a writing requirement with which W cannot possibly comply. The state interest in equitable dissolution of the marital partnership is not furthered by retroactive effect. Prop is W’s SP despite the fact there’s no writing. 
F. Legislature’s Response to Buol (p. 198): Effective Jan. 1, 1987
· Leg says 4800.1 and 4800.2 shall apply to all property held in joint title, including tenancy in common, joint tenancy and CP

· Leg says anti-Lucas law applies regardless of the date of acquisition of the property or the date of any agreement affecting the character of the property.
G.  Marriage of Heikes, Cal, 1995, p. 199: Ct’s response to legislature’s amendment
· Issue: Whether the C permits reimbursement of a husband for SP contributions he made in 1976 to prop divided as CP in 1992.

· Facts:  H owned a home and a vacant lot as his SP. In 1976, H conveyed both to his wife and himself as joint tenants. There was no agreement, oral or written, that either of the parcels in dispute was husband’s SP. 

· Holding 1: Nature of Property: B/c there was no agreement to the contrary, application of 4800.1’s presumption requires a finding that the home and the vacant lot are CP.

· Holding 2: Right to Reimbursement:  Under § 4800.2, unless a party has made a written waiver of the right to reimbursement, the party shall be reimbursed for his contributions to the acquisition of CP. 

· Dissolution proceeding was commenced several years after 4800.2 took effect. Parties were on notice of statute entitling H to reimbursement. 
· However, possibility of W’s obtaining H’s written waiver during that interval is too insubstantial to offset other factors that call for protection of her vested prop right agst retroactive enforcement of husband’s claim to reimbursement.

· Reimbursement would unconst deprive the wife of a vested prop right w/o DP. 

· Holding 3: Applicability of 4800.2: Applicability of the reimbursement requirement is limited by the DP clause to prop acquired on or after Jan. 1, 1984.
· SC is trying to tell legislature that if the anti-Lucas legislation impairs vested rights, it can only apply to prop acquired after Jan. 1, 1984.

H.  Marriage of Hilke, Cal, 1992
· Retroactive application of § 4800.1 is unconstitutional only when a vested interest would be impaired. If a JT has been purchased entirely w/CP funds, there is no const barrier to retroactive app of 4800.1 because, as between living persons, a right of survivorship is not a vested interest.

· When property is jointly titled and a vested interest is at stake, the const overlay requires, according to the facts of the case, the application of either pre-1984 law, 1984-1986 law, or post-1986 law.

· Whether a party will be able to make the necessary demonstration that prop is SP will turn on whether the prop is held:

· In JT (writing required after 1983)

· In CP (Evidence of oral agreement or understanding sufficient until 1987; writing required thereafter)

· Is titled in the buyer’s name alone (simple tracing) or is untitled (simple tracing).

I.  SUMMARY

· Pre-1965: JT presumed by form of deed itself to be JT. Can be overcome by evidence of lack of intent to transmute prop to JT.

· 1965: Statute presuming single-family home held in JT is CP enacted. Doesn’t state how presumption can be overcome.

· 1980: Lucas is handed down. It applies solely to joint tenancy. Contribution of SP to comm. is presumed to be a gift in the absence of an oral agreement.

· 1984: Statute presumes all forms of joint tenancy to be CP, overcome only by writing. 4800.2 provides for reimbursement of SP, unless waived in writing.

· 1985: Buol says the statute can’t be applied retroactively where the prop is divided already before Jan. 1, 1984.

· 1987: Statute amended to apply to all jointly held property (JT, tenancy in common, CP)
· 1995: Heikes says statute can’t be applied to prop acquired before 1/1/1984.

· In sum: SC was seeking to wipe out retroactivity insofar as retroactivity affected vested rights. 

Hypotheticals:

· Lamp now worth $40K purchased by W during marriage w/$2K of CP and $2K of SP
· If it’s acquired during marriage, it’s presumed to be CP. However, this presumption can be overcome by tracing. The lamp is half wife’s SP and half CP. 
· Vacation home now worth $200K titled in H’s name and purchased during marriage for $90K w/$40K of comm. funds and a $50K inheritance rcvd by H.

· We overcome the presumption that prop acquired after marriage is CP by tracing. Since prop was acquired in H’s name alone, there’s no inference that H was making gift to comm. Prop is 5/9ths H’s SP and 4/9ths CP. 

· Home worth $400K titled in JT and purchased during marriage for $100K w/ $30K of W’s SP and $70K of CP:

· Parties made no collateral agreement about W’s SP contribution. 

· If acquired in 1981: B/c of Lucas, it is presumed to be a gift, and the whole thing is CP

· If acquired in 1985: W reimbursed for her $30K, and the rest is CP.

· Parties made oral agreement that W is to maintain a SP interest

· If acquired in 1985: Oral agreement doesn’t satisfy the writing requirement implemented Jan. 1, 1984. Again, W reimbursed for her $30K, and the remainder is CP.

· Parties made a signed written agreement that W is to maintain a SP interest.

· If acquired in 1985: W has a separate ownership interest for 30% of the property, including 30% of the appreciation. But, she does not get reimbursed for her SP contribution on top of that.   

· Home worth $400K titled as CP and purchased during marriage for $100K w/$30K of H’s SP and $70K of CP:

· Parties made no collateral agreement about H’s SP contribution.

· If acquired in 1979: H could trace his SP interest. 

· If acquired in 1982: H will be held to have made a gift, and entire prop would be CP. 
· If acquired in 1985: At this time, statute only applied to JT, not CP, and statute doesn’t apply. So, you look at Lucas. If there was an oral agreement to reimburse, that agreement would be valid.

· Pre-1980, you can overcome CP presumption by tracing to a SP source. But, under Lucas, you presume a gift to the comm. You can overcome the gift presumption by oral agreement, but you cannot overcome the gift presumption by tracing.

Improvements: Gift Presumptions and Statutory Treatment

Pre-1975: H is the mgr of the CP
· If H uses comm. funds to improve W’s SP, the presumption is that it’s a gift to W. 

· If H uses comm. funds to improve H’s SP, he must reimburse comm.

· If H uses his SP to improve the comm., it is presumed to be a gift to the comm.

· If W uses her SP to improve the comm., it’s presumed to be a gift to the comm. 

Post-1975:

· If H uses CP funds to improve H’s SP, H must reimburse comm. 

· If H uses CP funds to improve W’s SP, trend is no gift presumed for W. Comm must be reimbursed.
· If H uses SP funds used to improve CP, trend is no gift presumed to the comm. H can now be reimbursed by the comm.  

What happens today if couple made improvements before 1975, and are now divorcing?

· These rules may be inconsistent w/the requirement of a writing to effect a transmutation.

· Recent cases have refused to presume a gift, and cts now require a reimbursement to H when H uses his SP to improve the comm. We’re waiting for a case to test the older cases and for the SC to say that the old cases are not in harmony with the current scheme.

A.  Marriage of Warren, Cal App, 1972, p. 211

Facts:

· Parties agreed that $38K in comm. funds were to be used to improve wife’s SP. Neither party intended for it to be a gift. (W agreed to reimburse.) By time of trial, building was worth $34K.

· Trial ct ordered W to reimburse the comm. $34K. 

Issue:

· How much is comm. is entitled to get back: the investment by the comm., or the current value of the property? 

Holding:

· Parties had agreement that $38K in comm. funds would be used to improve W’s SP. Thus, the trial ct should have provided for a comm. credit of $38K, rather than $34K.

B.  Marriage of Jafeman, Cal App, 1972, p. 213

Facts:

· Despite W’s belief to the contrary, H had not transmuted his SP home into CP. 

Issue:

· How should we treat comm. funds that were spent by H&W to improve H’s SP home?

Rule:

· When comm. funds are expended for improvement of H’s SP, the comm. is entitled to be reimbursed only if the expenditure was made w/o the wife’s consent. 

Holding:

· Record is devoid of any finding as to whether wife consented. Remanded so trial ct can make findings on the issue of consent.

Recent cases: No gift presumption in improvement of SP

· Marriage of Wolfe, Cal App, 2001: Refused to presume a gift and required H to reimburse comm. for its improvement of his SP. “The rule we discard – that is, presumption of a gift in those circumstances – is outside the mainstream of CP principles applied in other jdxns.”

· Marriage of Allen, Cal App, 2002: When W consented to use of CP funds to improve H’s SP, a gift should not be presumed; instead, the comm. is entitled either to reimbursement or a pro rata interest.

The Family Expense Presumption

Two important presumptions:

· Available CP funds are presumed to have been used to pay family expenses. SP funds are deemed to have been used to meet family expenses only when comm. funds are exhausted

· When SP funds are used to pay family expenses, the separate estate has no right to reimbursement unless the parties have agreed otherwise.

A. See v See, Cal, 1966, p. 215: 

Rules:

· H is required to support his W and family, and H&W assume mutual obligations of support upon marriage. 

· These obligations are not conditioned on the existence of CP or income. The duty to support requires the use of SP of the parties when there is no CP. There is no right of reimbursement under the statutes.

Holding:

· There was no agreement for reimbursement. H who chooses to use SP instead of CP to meet comm. expenses cannot claim reimbursement. In the absence of an agreement to the contrary, the use of SP by H for comm. purposes is a gift to the comm. 

CHAPTER 6: CLASSIFICATION OF PROPERTY

Burden of Tracing:

· The burden is on the party asserting that there is SP to prove that the prop can be traced to a SP source. If party can’t prove it, commingled prop will be assumed to be CP.

Two permissible tracing methods:

· Exhaustion method: SP proponent may show that at the time he purchased the asset whose character is contested, the comm. funds in the acct had already been exhausted by payment of family expenses. Therefore, asset must have been purchased w/his SP.
· Direct tracing: SP proponent may show that at the time the asset was purchased: (i) there were sufficient separate (as well as comm.) funds available and (ii) he intended to use those separate funds to purchase a SP asset (Marriage of Mix)

Tracing Property Purchased from a Commingled Fund

A. See v. See, Cal, 1966, p. 217

Facts:

· H had commingled account thru which he paid family expenses.
· Trial ct found that there was an excess of comm. expenses over comm. income during the marriage, and this establishes that there was no acquisition of prop w/comm. funds.

Rule: Exhaustion Analysis Applies

· If funds used for acquisitions during marriage cannot be traced, and H cannot establish that there was a deficit in the comm. accts when assets were purchased, presumption controls that prop acquired by purchase during marriage is CP.

· H may protect his SP by not commingling. Once he commingles, he assumes the burden of keeping records adequate to establish the balance of comm. income and expenditures at the time an asset is acquired w/commingled prop.

Holding:

· H has not met the burden of proving an excess of comm. expenses over comm. income at the times the assets purchased during the marriage were acquired. The part of the judgment finding them to be his SP is reversed.

Note:

· Trial ct’s total recapitulative accounting is inconsistent w/CP system. It would be impossible to know what interest you have in the prop until the point of divorce. You would only recover CP if expenses were less than comm. income.

A.  Marriage of Mix, Cal, 1975, p. 220

Facts:

· W had bank acct and deposited income from her law practice and income from her investments into this acct.

· W submitted schedule showing SP deposits and expenditures on a year-by-year basis. However, schedule had no info about CP deposits or expenditures. W had no way of tying any particular item to any particular amt in her separate account. This should have meant that she had not overcome the community presumption.
Rule:

· If the prop, or the source of funds with which it is acquired, can be traced, its SP character remains unchanged. But if SP and CP funds are commingled in such a manner that it is impossible to trace the source of the prop or funds, the whole will be CP.

Holding:

· W made no attempts to trace the source of the prop by resorting to the family expense method. Instead, W testified at divorce that she intended all funds she withdrew from the commingled account (and subsequently invested successfully) to have been her SP. 

· Ct finds that testimony is sufficient to establish W’s intent, and that there is substantial evidence that W identified the source and funds of her SP. 

· After Mix, purchaser must testify as to whether he intended to use sep funds or comm. funds to buy an asset. Outcome is determinative on this testimony.

B.  Marriage of Frick, Cal App, 1986, p. 232

Facts:

· Before marriage, H owned prop on which he operated hotel. During marriage, H used funds to reduce balance on loan on prop. On divorce, W claimed funds so used were CP.

· H commingled rents which were rcvd from the hotel w/CP funds.

Rule:

· Where funds are paid from commingled acct, the presumption is that the funds are CP. 

· Once H commingles, he assumes burden of keeping records adequate to establish the balance of the comm. income and expenditures at the time an asset is acquired w/commingled property.

Holding:

· H neither kept clear records showing that payments were made from SP funds nor presented evidence to show it was his intent to use only SP to make loan payments. H failed to meet his burden of tracing loan payments to his SP income.

· Judgment of trial ct finding that H used comm. funds to pay off loan is affirmed.

Note:

· Frick points in the direction of disavowing Mix.
Estate of Murphy, p. 224

· Relatives can’t use recapitulation accounting here b/c H is dead. He can’t testify as to his intent in purchasing the property.

· H failed to maintain records adequate for tracing the disposition of his sep income.

Apportionment Of Business Growth And Profits

· A sp may bring a SP biz into the marriage and devote her comm. labor to its mgmt. At divorce, the biz may have appreciated in value and substantial assets may have been purchased w/the biz profits. What is the character of the biz and the assets?
· Cts use 2 methods to apportion btwn the SP component of the biz that the managing sp brought into the marriage and the CP value added by her labor during marriage.
I. Van Camp Formula: Ct values mgr’s services at the going market salary for such services. Ct then subtracts the amt of family expenses that were paid from the biz earnings. The remainder represents the comm. portion of the biz. The rest of the biz is separate.

· The Van Camp approach determines the reasonable value of the spouse’s services, allocates that amt as CP, and treats the balance as SP attributable to the normal earnings of the sep estate.

· Van Camp favors separate property when the biz gain is relatively great

· Van Camp should be used when the character of the separate biz is largely responsible for its growth or productivity b/c Van Camp assumes that the managing sp’s services were ordinary when it imputes a market salary for those services.

II. Pereira Formula (Cal, 1909): Takes the value of the separate capital and calculates an annual return on it at the legal rate of interest over the period for which apportionment is sought. This gives the total separate return, w/all the remaining profits being community-owned.

· The Pereira approach is to allocate a fair return on the H’s SP investment as sep income and allocate any excess to the CP as arising from the H’s efforts.

· Pereira identifies the sep contribution by valuing the biz at the beginning of the marriage and adding a fair rate of return for the life of the marriage. If the current value of the biz exceeds the original value plus imputed interest, the excess is attributed to comm. labor 

· In Pereira accounting we do not subtract family expenses paid by biz earnings b/c Pereira accounting starts by calculating the value of the SP, and the residue (already reduced by money withdrawn to pay family expenses) is CP.

· Pereira favors the community when the biz gain is relatively great

· Pereira should be used when mgmt by the sp was the primary cause of the growth of the business because Pereira assigns an ordinary rate of return to the biz.

A.  Beam v. Bank of America, Cal, 1971

Facts:

· Prior to marriage, H inherited securities. He devoted his time to handling the sep estate and engaging in private ventures w/his own capital. The only moneys rcvd and spent during the marriage were derived from H’s sep estate.

Holding:

· Regardless of whether Pereira or Van Camp applies, there’s no resulting CP from the earnings of H’s SP. Difficulty is that labor of sp is being used to maintain a SP asset.

· Even if ct had used VC approach, comm expenses were so high that they would have used up all of any salary allocated to H. 

· In See, payments for family expenses were made from a commingled account. Here, the source of the family expense payments is SP. There is no comm. income in Beam, b/c Beam never draws a salary. He has one acct, which is a sep acct, from which he pays all family expenses. There’s no commingling, b/c there’s nothing to commingle.

B.  Tassi v. Tassi, Cal App, 1958, p. 240

· H owned meat market. Ct found that biz earnings were chiefly attributable to the biz as such, rather than to H’s services. Therefore, ct accepts VC standard, although H never paid himself a regular salary.

C. Two pharmacists:

· JS, a pharmacist, owned a drugstore worth $10K at his marriage in 1963. In 2003, the yr of his divorce, the drugstore is appraised at $300K

· Ct would likely apply VC test. Character of the biz seems largely responsible for its growth.

· PJ, a pharmacist, owned a drugstore worth $10K at his marriage in 1963. In 2003, the year of his divorce, he owns a chain of stores worth $10M

· Ct would likely apply Pereira test. Spouse’s efforts seem largely responsible for biz’s growth.

D.  Marriage of Denney, Cal App, (1981)

· H owned donut shop before marriage, but became alcoholic. W argues that she should get credit for the use of her comm. efforts in rebuilding the biz.

· Ct rejects this, saying it would be too difficult to “track the oscillations in growth or decline of a biz throughout the marriage.”

CREDIT ACQUISITIONS

The Issue, and the Intent of the Creditor:

· Borrowed money or items purchased w/borrowed money may have to be characterized as separate or community property at divorce. 

· Characterization in such credit transaxns turns on the state of mind of the lender. Did she expect to be repaid w/comm. or separate funds?

· If the lender indicates that she was relying on both sources, the loan proceeds are not apportioned. Rather, the ct determines which source was primarily relied on, and this controls classification of all the proceeds.

· Intent of creditor standard is very slippery. It goes to the biz practices of the lender and what kind of showing is made at the time the credit is extended.

Three discrete questions when examining credit acquisitions: 

· How do we treat credit acquisitions?

· Assuming there are 2 estates that have some claim to ownership, how do we measure their respective contributions?

· If there is a comm. contribution, is the comm. merely entitled to reimbursement, or does the comm. become an owner pro tanto (owner entitled to its share of the appreciation)?

A.  Gudelj v. Gudelj, Cal, 1953, p. 250

Facts:

· H buys an interest in a biz that does well. How much of the proceeds are comm., and how much are separate?

Rules:

· There is a rebuttable presumption that prop acquired on credit during marriage is CP.

· However, the character of prop acquired by a sale upon credit is determined according to the intent of the seller to rely upon the SP of the purchaser or upon a comm. asset. 

· In the absence of evidence tending to prove that seller primarily relied upon purchaser’s SP in extending credit, the trial ct must find in accordance with the presumption.

Holding:

· H offered no testimony concerning the intent of the seller. There being no evidence to contradict the presumption that prop acquired on credit during marriage is CP, it must prevail.

B.  Ford v. Ford, Cal App, 1969, p. 253

Facts:

· Before marriage, H owned farm upon which he subsequently obtained a loan. Note was signed by both H&W. Payments on note were made from farm income.

Holding: 

· Ct looks at older CA SC cases, which say signing the note does not overcome the presumption of title. As a result, the security given upon H’s SP becomes controlling. Accordingly, the farm and the rents and profits it produced appear to have been SP.

C.  Grinius, Cal App, 1985, p. 256: Narrowing of the Intent of Lender Test

Facts:

· H&W secured loan for restaurant with both comm. and SP. However, w/o W’s knowledge, H placed title to prop in his name alone. 

· During course of marriage all personal and restaurant expenses were paid from joint acct. 
· Before trial, H stipulated the restaurant biz was CP and the biz was sold. Each party was granted $5K from the sale proceeds.

· However, the restaurant real prop, worth $340K, was determined to be H’s SP. 

Holding:

· Ct says intent of lender test is wrong and that the presumption of comm. ownership of loan proceeds during marriage can be overcome only by proof that the lender relied solely on separate assets of one of the spouses for repayment.

· “Loan proceeds acquired during the marriage are presumptively CP; however, this presumption may be overcome by showing the lender intended to rely solely upon a spouse’s SP. W/o satisfactory evidence of the lender’s intent, the presumption prevails.”

· Several of the loan conditions suggested reliance on comm. interests. Loan was made on the condition that future prospects indicated ability to repay the loan. Thus, the loan was extended on the ability of the comm. to repay the note and to manage the restaurant.

· H failed to rebut presumption that prop acquired during marriage is CP. 
Note:

· Grinius comes to the conclusion that intent of the lender is one factor to be taken into acct, but we also want to look at the practices of the lending institution

· This is a Cal App opin, so it doesn’t control, even though it narrows the intent of the lender test. This area of the law is still in flux.

Apportionment of Ownership v. Reimbursement by the Titled Estate

A.  Vieux v. Vieux, Cal App, 1926, p. 259

Facts:

· Before marriage, H and W executed installment K for parcel for $3K. H puts down SP downpayment of $280. Comm contributes $553 to the purchase. 

· Trial ct awarded land to H, since title was in his name alone and the K for purchase was executed before marriage.

Holding: 

· Ct holds that the comm. interest was entitled to share in the title to the prop in the same proportion as the amt contributed to the purchase price by the comm. 

· CA apportions title to an asset according to the relative contributions of each estate. Each estate shares in the appreciation of the asset.

B.  Marriage of Moore, Cal., 1980 p. 264: PITI

Facts:

· W purchased home before marriage. W made downpayment of $16K and secured a loan for the rest.

· H&W lived in house during marriage. They made payments on loan w/community funds

· Trial ct held that comm. interest was to be determined according to the ratio that the redxn of principal resulting from comm. funds bears to the redxn of prinicipal from separate funds. No credit was given for the amt paid for interest, taxes, and insurance.

Issue:

· H argues that interest and taxes should be included in the computation b/c they represent a substantial part of current home purchase payments.

Rule:

· In valuing the comm. interest in a residence purchased by a spouse before marriage, the comm. interest is computed according to the ratio that the reduction of principal resulting from comm. funds bears to the reduction of principal from separate funds

· No credit is given for the amt paid by the comm. for interest, taxes, and insurance. Since such expenditures do not increase the equity value of the property, they should not be considered in its division upon dissolution. 

· Ct says that only thing that counts is payment toward equity, b/c that’s the only thing that buys you ownership. 

SPECIAL CLASSIFICATION PROBLEMS

Tort Recoveries
· Cal Family Code §780: Money rcvd by a married person in satisfaction of a judgment for damages for personal injuries, or pursuant to an agreement for the settlement of a claim, is CP if the C/A for the damages arose during the marriage.

· Cal Family Code §2603: At divorce, personal injury recoveries are characterized as “community estate” prop, but they are assigned entirely to the injured spouse unless certain enumerated factors persuade the ct to assign up to ½ the award to other spouse.

· Majority view in other CP regimes: a personal injury award should be broken down into its components, some of which are CP (recovery for medical expenses and lost wages) and others of which are SP (pain and suffering).

Life Insurance Proceeds
· Term life: Has no cash value. Premium covers only risk of death. When premium period expires, there is nothing left except the right to reinsure for another premium period. 

· Rule for term life: If the last premium was paid w/comm. funds, and H dies during that year, the proceeds will be comm. 

· Whole life: Both term insurance & a savings plan. Has a face value, the amt payable on death, & a cash value, the amt for which a policy on the life of a living person may be cashed in or borrowed agst. The cash value is CP in proportion as the comm. paid the premiums.
· Rule for whole life: Look at source from which the premiums are paid. If they are paid w/CP, the policy is treated as CP. If paid with SP, the policy is treated as SP.

Apportionment at Death:
· If the proceeds are paid for with comm. funds, and sp is not made beneficiary, sp can still recover one half of the face amount of the policy.
· But note federal preemption: If serviceperson IDs his mom as beneficiary and not his W, CA CP law is superseded by federal law, so that mother is allowed to take whole policy.

A.  Estate of Logan, Cal App, 1987, p. 279: Term Life Insurance
Rules:

· When the premium for term life ins is paid w/comm. funds, the policy is CP for the period covered by that premium.

· If, after separation, the policy is renewed by the payment of the premium w/postseparation earnings that are SP, the policy changes character from comm. to SP.

Holding:

· A term life ins policy upon the life of one spouse paid for with SP funds is not divisible as CP, even tho premiums for the policy before separation were paid w/CP funds. 

· This decision conflicts w/other Cal App decisions which held that the comm. can recover in proportion with the terms paid for w/comm. funds.

CLASSIFICATION OF EMPLOYMENT-RELATED INTERESTS

Overview:

· This section deals with fringe benefits of employment, and how they should be classified.

· Remember to always ask: 

· Is this item property? 

· Is it comm. or separate?

· Who is entitled to dispose of it?

Understanding Pensions:

· Vested: Pension right which survives discharge or voluntary termination of the empl. If pension has vested, even if you leave your emplmt after 5 years, you still get something. 

· Mature: Pension is ready to be paid. Nothing more remains to be done to attain eligibility. 

Basic Pension Cases

A. Marriage of Brown, Cal., 1976, p. 283: Leading pension case in the country

Facts:

· Under H’s pension, rights of empls depend on accumulation of points. An empl who is discharged before he accumulates 78 points forfeits his rights. 
· At separation, H had 72 pts, most of which were attributable to his work during marriage.

PH:

· Trial ct held that since H no vested right to the pension, it was not CP subject to division.

Holding:

· Ct overrules French v. French, which held that nonvested pension rights are not prop, but a mere expectancy. French rule cannot stand b/c nonvested pension rights are not an expectancy, but a contingent interest in prop. 

· Retirement benefits earned by sp during marriage are CP, subject to equal division upon dissolution. This is true whether benefits are vested or nonvested, matured or immature.

Rationale:

· Pension is acquired by virtue of emplmt, just like wages. Pension is not an expectancy, unlike an heir apparent or a life insurance beneficiary. 

· When you’re working for an emplr, emplr has entered into a K providing certain benefits, one of which is a pension, and emplr can’t unilaterally repudiate that K w/o breaching it.

Does Brown Apply Retroactively?

· No. This would disrupt divorce settlements. But, if there’s been no disposition of prop, or if the ct reserved jdxn to award pension at a later date, then Brown does apply.

B.  Marriage of Gillmore, Cal, 1981, p. 290

Issue:

· Did trial ct err when it refused to order immediate payment of sp’s interest in a retirement benefit, where the empl spouse was eligible to retire but had chosen not to do so?

Holding:

· One spouse cannot, by invoking a condition wholly within his control, defeat the comm. interest of the other spouse. Trial ct abused its discretion when it refused to order the immediate distribution of the vested retirement benefit.

· H must divide his retirement benefits with W. If he does not wish to retire, he must immediately pay her an amount equivalent to her interest.

Notes:

· Problem in Gillmore has been taken care of by ERISA, b/c it provides for a qualified domestic order to be entered at divorce. You figure out what portion of the pension payment would have been due to the nonempl spouse.

Business and Professional Goodwill.

Goodwill defined:

· An intangible but recognized biz asset such as production or sale of reputable products, good relationship with customers and suppliers, and reputation in the community.

· Goodwill is essentially the diff btwn the total value of a business and the value of its physical assets.

· Goodwill is an item of prop that is acquired during marriage and can be distributed on divorce.

Valuation of Goodwill:

· Market sales valuation: Price goodwill would command in a sale of the biz or profession.

· Capitalization of past excess earnings: Ascertains the present value of the future stream of income that the goodwill developed during marriage will generate in the business.

A.  Marriage of Foster, Cal App, 1974, p. 303

Issue: 
· Whether trial ct used proper method of evaluating the goodwill attributable to H’s practice. Any goodwill attributable to the practice is CP.

Facts:

· Accountant testified that goodwill of H’s practice was $27K. He took into acct past earnings and projected these into the present value of the goodwill, taking into consideration the expectancy of the continuity of the practice.

Holding:

· Goodwill may not be valued by any method that takes into acct postmarital efforts. A proper means is a method of evaluation that measures its present value by taking into acct some past result. Trial ct’s method of evaluating goodwill is affirmed.

B.  Marriage of Fortier, Cal App, 1973, p. 306

Facts:

· Trial ct found that the value of goodwill was its mkt value. H and other doctor joining the practice agreed that new doctor would forego $10963 before becoming an equal partner. The ct found that to be the value of the goodwill of the biz.

Holding

· Value of goodwill is simply the mkt value at which the goodwill could be sold upon dissolution of marriage. Trial ct affirmed.

Covenants not to Compete
· To determine the CP interest in proceeds from the sale of a CP biz, sales price may be reduced by the value of the divorcing spouse’s covenant not to compete.
C.  Marriage of Czapar, Cal App, 1991, p. 311: 

Facts:

· W argues trial ct erred in deducting the value of a future covenant not to compete from the value of the family biz awarded to H. 

Holding:

· Establishing a value for a future covenant not to compete, separate from the value of the biz goodwill itself, is too speculative. True value of a possible covenant not to compete can only be determined w/reference to H’s circumstances at that time. 

· Reducing the comm. value of the biz by the covenant’s speculative value was error.

Dictum:

· The value of a covenant not to compete relating to postdissolution labor of a spouse is that spouse’s SP.

Buy-out Agreements

D.  Marriage of Slater, Cal App, 1979, p. 314: 
Facts:

· Trial ct valuated H’s interest in practice at $31K. H relies on a partnership agreement which both he and W signed and specifically provided that H’s partnership could buy back his interest upon his death, withdrawal, or expulsion.

· H and his witnesses indicated that goodwill was nonexistent as far as partnership was concerned. 

Holding:

· The value of a contractual withdrawal right may provide a basis for ascertaining the value of the comm. interest. However, it doesn’t preclude a consideration of other facts. W was not bound by the terms of the agreement – it was not signed for purposes of dissolution.

· Trial ct reversed for a reconsideration of the value of H’s interest in the partnership.

PROFESSIONAL EDUCATION AND MARITAL PROPERTY

A.  California Statutes

· Family Code § 2641: Upon dissolution,

· (1) The community shall be reimbursed for community contributions to education or training of a party that substantially enhances the earning capacity of the party. 

(2) A loan incurred during marriage for the education or training of a party shall not be included among the liabilities of the community for the purpose of division pursuant to this division but shall be assigned for payment by the party.

· (c) The reimbursement shall be reduced to the extent circumstances render such a disposition unjust, including, but not limited to, any of the following:
 
   (1) Comm. has substantially benefited from the education of the party. There is a rebuttable presumption that comm. has not substantially benefited from community contributions to the education made less than 10 years before the commencement of the proceeding, and that the community has substantially benefited from community contributions to the education or training made more than 10 years before the commencement of the proceeding.
 
   (2) Education or training received by the party is offset by education or training received by the other party for which community contributions have been made. 

   (3) The education or training enables the party receiving the education or training to engage in gainful employment that substantially reduces the need of the party for support that would otherwise be required.

(d) Reimbursement for community contributions is the exclusive remedy of the community or a party for the education and any resulting enhancement of the earning capacity of a party. However, nothing in this subdivision limits consideration of the effect of the education, training, or enhancement, or the amount reimbursed pursuant to this section, on the circumstances of the parties for the purpose of an order for support pursuant to Section 4320.


· Notes on Family Code § 2641: 
· What if spouse contributes SP to the acquisition of degree?

· The section doesn’t literally apply. It could be a gift. This section is limited to only community contributions, so it’s not clear.

· Educational loans do not get counted as a comm. debt. The spouse who incurred the loan is responsible for the debt after dissolution.

· In Re Marriage of Weiner: 
· H&W were married 2 years after H graduated med school. However, there were still outstanding loans that H and W repaid during marriage.

· H argues that statute does not apply b/c loans were not incurred during marriage.

· Ct holds that statute does apply, and the comm. can be reimbursed for its payment of ed expenses, even tho the degree had already been acquired.

· In Re Marriage of Graham, 109 Cal. App. 4th 1241.

· H working as a police officer during law school. He claims he went to improve his ed, not to increase his earning potential. H’s earning capacity wasn’t substantially enhanced, which is required by the statute.

· W asks ct to rule as a matter of law that anyone who earns a pro degree automatically has increased earning capacity. 

· Holding: H’s enhanced earning capacity was questionable and too speculative. This underscores the fact that the increased earning capacity is a factual matter that must be determined on a case by case basis.

· Family Code § 4320:  Circumstances to be considered in ordering spousal support:

·  (b) The extent to which the supported party contributed to the attainment of an education, training, a career position, or a license by the supporting party.

C.  Marriage of Sullivan, Cal, 1984, p. 324

Notes:

· While case was pending before the Cal SC, leg passes statute to provide compensation in all cases not yet final as of 1/1/1985. SC sends case back to have statute applied.

Holding:

· Spouse who has made econ sacrifices to enable the other spouse to obtain a pro ed is entitled to comp for her contribution upon the dissolution of the marriage.

· Since, in the instant case, the settlement agreement between parties would not be final on Jan. 1, 1985, the wife was entitled to the benefits of the new amendments.

D.  Marriage of Watt, Cal App, 1989, p. 328

Facts:

· W did not make any direct contributions to H’s ed, b/c he was required to shoulder the student loan. She seeks reimbursement for living expenses she paid during H’s ed.

Holding:

· Under 2641, living expenses don’t count for reimbursement unless they are directly increased by the ed itself. Only direct education expenses can be reimbursed. 

· A married couple would incur ordinary living expenses regardless of whether one spouse was attending school.

·  There’s no right to reimbursement for CP earnings which a spouse voluntarily spends for the couple’s living expenses during the marriage.

· However, ct reverses the trial ct on the spousal support order: 

· The focus of 4320 is the need of W for spousal support, part of which is the standard of living attained during marriage.

· But note that standard of living is problematic since most students live on the cheap. This reduces W’s ability to recover support

· You can take family expenses into account when awarding support. 4320 should be interpreted broadly to require consideration of all the spouse’s efforts to assist the student, not just direct education expenses.

· But note that support awards are modifiable, as opposed to prop settlements. If W remarries or gets awesome job, she may no longer rcv support.

· H’s med degree is not property subject to division within the CP system.

FURTHER DISCUSSION OF PENSIONS: THE CALIFORNIA TIME RULE

The Time Rule: A hypothetical and some notes

· Herma starts working for Cal in 1960 and begins earning a pension. She gets married in 1975. She gets divorced in 2005.

· The length of employment until divorce is 45 years. The length of marriage is 30 years.

· Take 30/45. At time of divorce, 2/3 of pension is CP. The remaining 1/3 is SP.

· Normally, a ct reserves jdxn over the pension for when empl spouse retires and the pension is in pay status. Ct would make division at that point. 

· At election of the spouse, ct can order payment from comm. assets the present right to receive one half interest immediately. However, that’s almost never done.

· The time rule is only one of a possible array of factors that cts can consider.

A.  Marriage of Poppe, Cal App, 1979, p. 336: Ct declines to use Time Rule

Facts:

· Navy bases pension on points, rather than years. You get more points for being on active duty than for being on reserve. H spent more years on active duty before marriage than he did during marriage and had only earned one-third of his points during the marriage.

· Ct declines to use time rule b/c it doesn’t capture comm’s contribution to the pension.

Rule:

· Although the time rule is the most frequently used method, it is appropriate only where benefits are substantially related to the number of years of service.

B.  Marriage of Gowan, Cal App, 1997, p. 341

Facts:

· H began working for emplr in 1960. He retired in 1974 and was earning $30K.

· Marriage was dissolved in 1978, w/parties agreeing that W would have undivided one half interest in H’s retirement benefits.

· In 1989, H was rehired at a salary of more than $100K per year. He retired in 1994.

· In 1995, W sought enforcement of pension division. In apportioning H’s pension, trial ct applied time rule. Trial ct utilized all yrs of H’s employment, despite the fact that emplmt was not continuous, and H’s having resumed employment at a much higher salary.

Holding:

· Even where an empl’s service is not continuous, a pension based upon the total service years may be divided according to the time rule.

· Time rule applies whenever the total number of years served by the empl spouse (continuous or otherwise) is a substantial factor in computing the retirement benefits.

· The relation between years of comm. service to total years of service in this case provided a fair gauge of that portion of the retirement benefits attributable to the comm. 
Note:

· If H had gone to work for a diff company after the separation, W wouldn’t have been entitled to any portion of the pension stemming from this emplmt.

· On the other hand, the investment in the marriage in H’s cont’d employment helped him to later attain the salary that he did. 

· Even though divorce was in 1979, and W gets order saying she’s entitled to half of the pension, W’s percentage isn’t limited to the salary that H was making at the time of the divorce. Her percentage is measured agst his salary during his last 2-3 yrs of emplmt.

C.  Right to Reinstate a Pension

Fact pattern:

· In Forrest and Lucero, employed spouse worked during marriage, left employment for a while and withdrew contributions. Contributions were used for comm. purposes

· After divorce, spouses go back to work. 

Issue:

· Is the right to reinstate the pension a comm. asset? If the nonempl spouse contributes to reinstatement, is nonempl spouse entitled to have the reinstated pension classified as CP?

Policy Concerns:

· If W in Forrest knew divorce was coming, maybe she quit employment knowing that she could defeat H’s claim to half her pension. There could be a manipulation of the pension in anticipation of divorce.

· Right to reinstate was likely a fringe benefit acquired during marriage. 

D.  Marriage of Forrest, Cal App, 1979: No CP claim to the Right to Reinstate a Pension

Facts:

· Trial ct denied H a comm. share in the right of his W to reinstate her retirement benefits where the right was subject to the condition of W’s ability to reinstate $6500 of withdrawn contributions.

· W had withdrawn contributions during marriage and used them for comm. purposes. 

Holding:

· H is not entitled to share in the right of the other spouse to reinstate retirement benefits, where pension is, in fact, nonexistent, since its existence was subject to a condition precedent of the spouse’s ability to reinstate the withdrawn contributions.

· Ct rejects H’s argument that W’s right to purchase the retirement annuity had a value which could be calculated, and that if W did reinstate her contributions and began to draw a pension, H should be permitted to share in that benefit proportional to the comm. interest based on the years of contributions during marriage.

· The comm. has not been depleted by W’s past contributions as would be the case if she had been contributing all along to a nonvested pension b/c she had withdrawn the contributions during marriage and presumably used them for comm. purposes.

Prof’s View:

· Brown should be read broadly: it’s not just the right to rcv a pension that’s prop. Anything having to do w/a pension is also a prop right. Forrest is wrong in finding that there is no prop interest.

E. Marriage of Lucero, Cal App, 1981, p. 345: There is a CP right to pension reinstatement
Facts:

· Trial ct held that, in determining W’s CP interest, H’s pension extended only to the benefits that would have been rcvd absent the H’s redeposit of the previously withdrawn contributions. The redeposit was made w/H’s sep funds after the parties separated.

Holding:

· At dissolution, a spouse has the right to elect to share in the increased retirement benefits generated by the other spouse’s redeposit of contributions, so long as sp pays a pro rata share of the redeposit.

· Although the redeposit was made w/H’s sep funds after parties separated, W was entitled to elect to share in the benefits upon payment of her pro rata share of the redeposit.

· A redeposit right is a pension right, and the comm. owns all pension rights attributable to employment during marriage.

· Nonvested pension rights, including those subject to the additional contingency of a redeposit of contributions, are CP. They derive from the K of employment and are not an expectancy, but a contingent interest in prop.

F. Terminable Interest Doctrine 

Issue: When does right of nonemployee spouse terminate as to the pension?
· Prong 1: Nonempl’s CP interest in her former sp’s pension doesn’t survive empl’s death.

· Benson v. Los Angeles: Fireman earned joint and survivor pension during his marriage to W1. He retires. He divorced W1 and married W2. After his death, both assert claims to the surviving spouse’s benefits. CA SC, observing that W1 is not the surviving spouse, awarded the benefits entirely to W2. W1 doesn’t get any part of the benefit b/c she’s not the surviving spouse. The nonempl’s spouse’s right terminates upon H’s death.

· Prong 2: The nonemployee spouse’s CP interest does not survive her own death
· Waite v. Waite: Divorce ct awarded W half her H’s monthly pension benefits and ordered that such benefits be paid directly to W or her devisee or heirs. CA SC disapproved the award insofar as it provided that benefits be paid to W’s heirs

· 1986: Leg repealed terminable interest doctrine by enacting CC 4800.8 (now FC § 2610)

· Intent was to abolish the terminable interest rule set forth in Waite and Benson.

· Law requires that divorced spouse get ½ comm. share; new wife will get the other half. Divorced wife and widow must split.

CP Law and ERISA

· Qualified Domestic Relations Order: States that pension plan under state law is CP. It is exempt from the preemption effects of ERISA as long as a QDRO has been entered. This took care of the divorce problem.

· However, if the marriage ends by death, you don’t have a QDRO. ERISA still preempts, and the widow loses her prop right if she wants to exercise her testamentary rights over it.

· This issue went to SC, which said CP law is preempted by ERISA. Fed law has reinstated the second prong of the terminable interest rule. Nonempl spouse loses testamentary control at death. Second wife would trump any children by first marriage.

G.  Branco v. Northern CA Employers Joint Pension Plan, 9th Cir., 2002, p. 350

· ERISA preempts CA divorce ct distribution of a CP pension insofar as it purports to enable a divorced wife to leave her share of the pension to her heirs at her death.

· Under Branco, the interest of a former spouse who is an alternate payee under ERISA expires at her death and reverts to the surviving empl spouse

· Branco revives the Waite arm of the terminable interest rule.

Disability Benefits
· To the extent that disability pay is intended to replace marital earnings, the disability pay is CP

· To the extent that disability pay is intended to replace separate postdivorce earnings, it is SP. Disability pay is classified as the worker’s SP after the marriage has ended.

· Vital Question: What do the disability benefits replace?

A.  Marriage of Jones, Cal, 1975, p. 350

Facts:

· H joined military in 1957. He and W married in 1964. In 1969, H was retired based on disability. W filed for dissolution in 1972, claiming H’s right to lifetime disability payments as a comm. asset.

· H, having served in the military for only 12 years, had no vested right to a military pension by virtue of longevity. Trial ct rejected W’s claim for a comm. share of H’s disability payments, and W appealed.

Holding:

· A married serviceman’s right to disability pay, acquired before he has earned by longevity of service a vested right to retirement pay, is not a comm. asset.

Rationale:

· Disability pay does not serve primarily as a form of deferred compensation for past services. The right to disability payments depends primarily on the existence of the disability.

· Such payments serve to compensate the disabled vet for the loss of military pay caused by his premature retirement and for his diminished ability to compete for civilian emplmt

B.  Marriage of Stenquist, Cal, 1978, p. 353

Facts:

· Military awarded H a disability pension of 75% of his basic pay in lieu of a retirement pension at 65% of his basic pay. H argued that entire disability pension was SP

Holding:

· SP: Retired pay attributable to the spouse’s military service before the marriage, plus the portion of those rights during the marriage attributable to the spouse’s disability

· CP: Portion of the pension earned during marriage equivalent to the ordinary retirement pension

· Record indicated that the disability pension’s fxn of compensating the husband for his loss of earning capacity or providing recompense for his personal suffering was secondary to the primary objective of providing for his retirement support.

· A serviceman may not defeat the comm. interest in his right to a pension based on longevity by his election of a disability pension rather than a retirement pension.

Severance Pay

Overview: Issue of classification remains open.

· When a worker is fired from her job around the time marriage is ending, there’s likely to be a dispute about characterization of severance pay W receives after marriage ends.

· H may argue that right to severance was earned by her marital labor and hence should be treated as CP

· W may argue that severance replaces post-divorce lost wages and should be treated as her SP.

· Marriage of Horn, Cal App, 1986: Ct treats severance pay almost as if it were a retirement pension and treats it as a comm. asset to the extent that it was acquired during marriage. Severance was treated as CP b/c right to severance arose from a collective bargaining agreement and b/c right was earned by emplmt during marriage.

· What if H rcvs a $50M bonus after being forced out as CEO? If it was given for exemplary service, part of which occurred during marriage, should we use the time rule? 

· The further the severance payment gets from the norm, the more difficulty cts have trying to classify it as CP, especially when you could use the replacement wages analysis.

C.  Marriage of Wright, Cal App, 1983, p. 357
Facts:

· W and H separated in June. In July, H received $24K from his emplr. H testified that it was not a bonus for past work, but equaled one year’s pay and was given b/c of his termination due to harassment by W. 

· Lump sum was voluntary on emplr’s part and not part of employment K. Emplr testified that he gave H the lump sum b/c he knew H would have difficulty finding another job.

Holding:

· Termination pay rcvd by a spouse after separation is that spouse’s SP. Purpose underlying SP treatment of termination pay is compensation for that spouse’s future loss of earnings, not as payment for services previously performed by the spouse.

· Ct says this is like disability pay: the payment was made b/c the empl faced diminished earnings in the future.

Early Retirement Benefits

D.  Marriage of Lehman, Cal, 1998, p. 360
Facts:

· H and W married in 1960. In 1962, H began accruing retirement benefits. In 1977, couple separated and were divorced in 1979

· In 1993, company offered enhanced retirement program, and W sought a CP interest in the enhanced retirement benefits.

Holding:

· A nonempl spouse who holds a CP interest in an empl spouse’s retirement benefits owns a CP interest in the enhanced retirement benefits 

· That the nonempl spouse might enjoy an increase or suffer a decrease in retirement benefits b/c of post-sep events is justified by the nature of the right to retirement benefits: It is a right to draw from a stream of income that is defined upon retirement.

· Retirement benefits are a comm. asset once the right accrues prior to sep. The various events that occur thereafter have no effect on the character of the asset, but may have an effect on the amt of benefits the empl spouse may rcv.

· Ct takes the view that any enhancement of the benefit is a “modification of an asset, not the creation of a new one.”

Emplmt-related group life and health insurance

E.  Marriage of Spengler, Cal App, 1992: 
Facts:

· During marriage, H worked for emplr who insured empls thru group term life insurance. H got cancer. H&W later divorced

· H then married D, naming her as beneficiary. H died, and D rcvd $100K from the policy. Ex sought half the proceeds.

Holding:

· The renewal right of an emplmt related group term life ins policy is not property subject to division, where the empl has no enforceable right to renewal.

· In this case, since H’s cancer rendered him uninsurable, W argued that renewed coverage under his existing policy w/o proof of insurability was a valuable comm. asset.

· However, the right to cont’d ins under an employment-related policy depends on insured’s continuing to work at that employment and on the emplr’s continuing to provide the plan. Here, emplr could have terminated policy at any time w/30 days’ notice. 

· The prospect of renewal of the policy by the emplr was a beneficence to which H had no enforceable right. Trial ct erred in finding the ins policy to be a comm. prop asset.

Note:

· Cal cts of appeal are split on the issue of whether a term life ins policy is comm. prop. 

· Case deals w/diff btwn term life ins and employment related group life ins. Here, the original term expired, and the new term was renewed after the divorce.

· Ct says this is not prop, just a mere expectancy. It’s not a contingent interest. Empl had no enforceable right to force emplr to continue the coverage.

Marriage of Hug, Cal App, 1984, p. 371

Overview:

· Empl’s pay pkg may contain stock options exercisable in successive years by the empl if he is still employed by the co. on the dates specified in the options.

· Options have value insofar as they enable the empl to purchase stock for less than mkt.

· Problems arise when couple divorces before the time comes when empl can exercise stock options

· When successive annual stock options are at least partly awarded to entice the empl to leave his former job and join his current company, cts are likely to consider the options “earned” from the date of employment rather than the year they are exercisable.

Notes:

· Trial ct uses time rule to classify stock options. H went to work for Amdahl in 1972; granted stock options in 1974. Couple separated in 1976. Since some of the options weren’t exercisable until after separation, how do you apply the time rule?

· Trial ct started counting when the employment began, rather than the date the first effective stock option is granted. 

· Ct is not laying down the time rule as the way of establishing value in every case. Stock options can differ radically, and you have to assess value on a case by case basis.

· Here, stock option agreement arose from the standard corporate purpose of attracting and retaining the servs of empls
But remember:

· An emplr’s reasons for granting stock options may be an imp factor in their classification and will affect the apportionment method the ct uses. If an emplr’s intent is to compensate the empl for future as opposed to past efforts, this could be considered in devising an apportionment formula. The emplr’s intent can govern ct’s decision.
CHAPTER 3: TRANSMUTATION: CONTRACTS AND GIFTS

A.  Marriage of Dawley, Cal, (1976), p. 82

· Facts:  W was teacher and became pregnant before marriage. B/c she feared she would lose her job, parties agreed to a temp marriage.

· W’s argument: Prenup is invalid b/c evidence shows that it was not entered into in contemplation of a marriage to last until death. Parties weren’t really getting married (it was a sham marriage) b/c they didn’t intend to stay married. 

· Holding:  Couples can enter into a prenup in which they agree that prop they acquire during marriage will remain separate, as long as, on its face, it doesn’t promote divorce.

B.  Marriage of Noghrey, Cal App, (1985), p. 88

Facts:  
· Prenup stated that H agreed to give W the house and $500K or half of his assets, whichever was greater, in the event of divorce. W later seeks divorce.
Holding:  
· Court finds that prenup encourages and promotes divorce, and is contrary to public policy and unenforceable.

Reasoning: 
· Agreement differs from Dawley b/c it doesn’t seek to define character of prop acquired after marriage, nor does it seek to ensure the separate character of prop acquired before marriage. It encourages W to seek divorce before H dies, b/c his death would nullify K.

C.  California Premarital Agreement Act (CPAA) (§ 1601-1617) (Effective Jan. 1, 1986)
· Intended to clarify what public policy permitted couples to do by way of Ks before marriage. Was intended to emphasize the K aspects of these agreements
§ 1612: Subject matter of premarital agreement

a.  Parties to a premarital agreement may contract w/respect to all of the following:

· 1. The rights and obligations of each of the parties in any of the prop of either or both of them whenever and wherever acquired or located.
· 2. The right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control property.
· 3. The disposition of prop upon separation, marital dissolution, death, or the occurrence or nonoccurrence of any other event.
· 4. The making of a will, trust, or other arrangement to carry out the provisions of the agreement.
· 5. The ownership rights in and disposition of the death benefit from a life insurance policy.
· 6. The choice of law governing the construction of the agreement.
· 7. Any other matter, including their personal rights and obligations, not in violation of public policy or a statute imposing a criminal penalty.

b. The right of a child to support may not be adversely affected by a prenuptial agreement.

§ 1615: Enforcement

a. A premarital agreement is not enforceable if the party against whom enforcement is sought proves either of the following:

1. That party did not execute the agreement voluntarily.

2. The agreement was unconscionable when it was executed and, before execution of the agreement, all of the following applied to that party:

A. That party was not provided a fair and reasonable disclosure of the property or financial obligations of the other party 

B. That party did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the other party.

b. An issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law.

§ 1616: Void Marriage 
If a marriage is determined to be void, an agreement that would otherwise have been a premarital agreement is enforceable only to the extent necessary to avoid an inequitable result.

D.  Marriage of Pendleton & Fireman, Cal, (2000), p. 94 
Holding:

· Premarital spousal support waivers are not per se unenforceable.

· Ban on support waivers was a judge-made rule, and ct interpreted the CPAA to evidence leg intent to leave the enforceability of support waivers to the wisdom of the judiciary.
· Both parties were self sufficient in property and earning ability. Court says parties were on plane of relatively equal bargaining power.
· Ct looks to changing nature of women in CA, and looks at other states in which spousal support waivers have been held enforceable. 
E.  In re the Marriage of Rosendale, 15 Cal Reporter 3d 137

· Facts:  H & W entered into prenup w/spousal support waiver. 8 years later, wife hurt in auto accident. H files for divorce. W says it would be unconscionable to enforce waiver.

· Issue: W makes argument after amendment to Cal statute (§1612(c)) that modifies Pendleton case by permitting a defense against spousal support waiver if the waiver is unconscionable. Can court apply statute retroactively? 
· PH: Trial ct upholds waiver, saying agreement was not unconscionable at time of execution

· Holding: The amendment is not a change in the law; it’s a declaration of the common law. Therefore, it’s not being applied retroactively. Ct says leg is answering the Q left unanswered in Pendleton: You can look at unconscionability at the time of enforcement, not just time of execution
· Note: Cal SC will take this one up on review

F.  Marriage of Bonds, Cal, (2000), p. 96

· Issue:  Meaning of the word “voluntary” in section 1615

· Holding:  Burden of proof on the question of voluntariness should be placed upon the party challenging the prenup, even when the prenup clearly advantages one of the parties.
· Ct of appeal erred in suggesting that the voluntariness of a prenup should be assessed on the assumption that the parties were in a confidential relationship and in pursuit of the policy favoring equal division of assets upon dissolution.

G.  The CPAA, as amended by the Legislature in 2001: Responds to Pendleton and Bonds
· 1612(c): Any provision in a prenup regarding spousal support is not enforceable if:

· Party against whom enforcement of the spousal support provision is sought was not represented by independent counsel at the time the agreement containing the provision was signed

· Provision regarding spousal support is unconscionable at the time of enforcement. 

· 1615(c): Prenup was not executed voluntarily unless ct finds:

· Party against whom enforcement is sought was represented by independent legal counsel at signing of the agreement or waived counsel in a separate writing
· Party against whom enforcement is sought had not less than 7 days between the time that party was presented with prenup and the time the prenup was signed.
· Party against whom enforcement is sought, if unrepresented, was fully informed of the terms of the prenup and was proficient in the language in which the agreement was written. 
· Prenup was not executed under duress, fraud, or undue influence, and the parties did not lack capacity to enter into the agreement.
· Any other factors the court deems relevant.

· Note that burden of proof is still on party seeking to escape K. However, this provision creates presumption that agreement was not executed voluntarily and essentially shifts the burden. The party seeking to enforce would have to prove these facts.

Premarital Agreements: The Statute of Frauds and Avoidance Techniques

· Note that premarital agreement act preempts use of estoppel in enforcing oral agreements. They now have to be in writing.

A. Cal Family Code § 1611: Formalities; consideration


A premarital agreement shall be in writing and signed by both parties. It is enforceable without consideration.

B.  Freitas v. Freitas, Cal App, (1916), p. 109: Executed oral agreements
· Facts: H promised W that if she married him, he would make her the beneficiary of a life ins policy.  H made her beneficiary, but later changed policy. Prenup was not in writing

· Holding:  Prenup became fully executed when W married H. SOF has no application to an executed oral agreement. Judgment for W.
C.  Estate of Sheldon, Cal App, (1977), p. 110: Estoppel 
Facts:

· Facts: Old couple married, and had oral prenup stating that they agreed that neither would share in the other’s estate.

· Holding:  Prenup upheld. W changed her position in reliance on the prenup. Thus, H is estopped from asserting the SOF to defeat the prenup.
TRANSMUTATION DURING MARRIAGE
A. Pre-1985 transmutation: No formal requirements for prop agreements made during marriage. Still applies to transmutations that occurred before Jan. 1, 1985. 
B.  Estate of Raphael, Cal App, 1949, p. 113

Facts:

· Facts: Before marriage, all of H’s prop was sep. After marriage, H transmuted all of his SP to CP by an oral agreement. H dies, and character of prop is contested by H’s brother

· Holding: Oral agreement constitutes sufficient proof to support a finding that SP had been transmuted into CP.

C.  Marriage of Jafeman, 1972, p. 116: Lack of implied agreement
· Facts: Family home was H’s SP. W thought home was CP, and challenges SP characterization at divorce. 
· Issue: Whether there was an implied agreement to alter the SP character of family home.

· Holding:
· Mere use of prop in the marital relationship doesn’t alter its character.
· W applied CP toward meeting the house payments. However, use of CP to improve the SP of a spouse does not effect a change in the character of the SP.
· Ct says there’s no evidence showing an implied agreement to alter the character of H’s interest. H never had the title put in both parties’ names.
· Testimony of the hidden beliefs of a party is ineffective to show that a joint tenancy deed is not reflective of the character of the property.

D.  Post-1984 Transmutations: After 1984, transmutations must be supported by a writing signed or accepted by the spouse whose ownership interest in the prop is adversely affected. 

· “Cal law should continue to recognize informal transmutations for certain personal property gifts between the spouses, but should require a writing for a transmutation of real property or other personal property.”

E.  § 850.  Transmutation of property by agreement or transfer
· Married persons may by agreement, with or without consideration:
· Transmute CP to SP of either spouse
· Transmute SP of either spouse to CP
· Transmute SP of one spouse to SP of the other spouse
F.  § 851.  Fraudulent transfer laws apply


A transmutation is subject to the laws governing fraudulent transfers

G.  §852.  Form of transmutation

· Transmutation of real or personal prop is not valid unless made in writing by the spouse whose interest in the prop is adversely affected.
· Transmutation of real prop is not effective as to third parties w/o notice thereof unless recorded.
· Section does not apply to a gift between spouses of tangible articles of a personal nature that is used principally by the spouse to whom the gift is made and that is not substantial in value taking into acct the circumstances of the marriage.
· Nothing in this section affects the law governing characterization of prop in which SP and CP are commingled

· This section does not apply to or affect a transmutation of prop made before Jan. 1 1985.

H.  § 853.  Effect of will

· A statement in a will of the character of prop is not admissible as evidence of a transmutation of the prop in a proceeding commenced before the death of the person who made the will.

I.  In re Marriage of Benson, Cal App, 2004 (SC will take review)
· H’s argument: Doctrine of partial performance is available to excuse §852 writing requirement and thereby render enforceable an oral transmutation agreement made during marriage.

· Issue: Are oral transmutations now invalid, or disafavored?

· Result: CA SC has granted review, seeking to clarify the law.

J.  Estate of MacDonald, Cal, 1990, p. 121
· Facts: H had pension, and he designated a trust as the beneficiary. W signed consent form recognizing that H had designated the trust as the beneficiary. W dies. Her estate sues, saying W had CP interest in the pension. 

· Issue: What type of writing is necessary to satisfy § 852?
· Holding: A writing does not satisfy §852 unless it contains language which expressly states that a change in the characterization of the property is being made.

· We shouldn’t have to rely on extrinsic evidence to validate a transmutation. Ct wants some suggestion that spouse is aware he has an interest in the property and that he is aware that property interest will be transmuted into something else.

· In sum, there must be some express indication reflected in the document that the adversely affected spouse had some notice that prop ownership would be changed

· If spouse signed paragraph stating “I give to the account holder any interest I have in the funds deposited in this account,” that would have been sufficient.

· It’s not clear whether a deed changing the nature of the prop from CP to SP would satisfy the express declaration required by McDonald. People have argued it should, since joint tenants have agreed to hold in a form that’s different than CP.
K.  In Re Summers, 9th Cir BAP (2002), p. 131

· Issue 1: Whether property acquired by spouses through a deed that shows the spouses as joint tenants is joint tenancy or CP 

· Issue 2: Whether use of community funds to acquire prop as joint tenants is a transmutation.

· Holding: Initial purchase of the property is not a transmutation. It’s not a transaction between 2 spouses. H and W hold the property as joint tenants, and there was no transmutation of CP in SP.
· Rule: Presumption that prop acquired during marriage is CP can be overcome by evidence (i.e. deed) that the parties agreed to hold the prop as joint tenants
· When H and W, w/comm. funds, take title to property as joint tenants, the form of conveyance destroys the CP presumption. Consequently, the joint tenancy stands, the interest of each spouse being SP, unless the spouses intended that it should remain CP.
· Presumption that the prop was CP was overcome by the fact that H and W took the prop by a deed that showed them as joint tenants. 

MANAGEMENT AND CREDITORS’ RIGHTS

California’s Management System:

· Before 1975: H had control over mgmt of property. 

· Today: Either spouse acting alone may buy, sell, spend, and encumber CP. However, there are several exceptions.

· CA combines unilateral and mutual power. This requires the agreement of both spouses for some transaxns, while according each spouse full authority to act alone in others.

· CA approach distinguishes btwn real prop and personal prop. 
Personal Property Management
· Although a sp may transfer comm. personal prop for valuable consideration w/o consent of the other sp, he cannot make a gift of such prop w/o consent. If either spouse exceeds such limitations, the other spouse may bring an action for damages or other relief.

Real Property Management:

· Either spouse has mgmt and control of real property. However, neither spouse may sell comm. real prop w/o the written consent of the other spouse

§ 1102.  Management and control of community real property 

   (a) Either spouse has the management and control of the community real property, whether acquired prior to or on or after January 1, 1975, but both spouses must join in executing any instrument by which that community real property or any interest therein is leased for a longer period than one year, or is sold, conveyed, or encumbered.
 
   (b) Nothing in this section shall be construed to apply to a lease, mortgage, conveyance, or transfer of real property between husband and wife. 
   
   (e) Nothing in this section precludes either spouse from encumbering his or her interest in community real property, as provided in Section 2033, to pay reasonable attorney's fees in order to retain or maintain legal counsel in a proceeding for dissolution of marriage.
A.  Lezine v. Security Pacific Financial Servs., Cal, 1996, p. 386

Facts:
· H borrowed money based on the security of the CP residence. W refused to join him in using CP as security for the loan, so he forged her sig on the quitclaim deed.

· When W found out, she filed for divorce, and she filed to set aside transfer of real prop. Trial ct grants divorce and order to set aside transfer. They give W the CP residence.

· Before prop division, bank got judgment agst H for the loan. Lien is placed on home. W finds out about lien and goes back to ct. Trial ct tells bank to extinguish the lien.
Rule:

· The comm. is liable for a debt incurred by either spouse before or during the marriage, regardless of which spouse has management and control of the prop and of whether one or both spouses are parties to the debt or to a judgment for the debt.

· Although one spouse may be liable to the comm. for misuse of its assets, the comm. remains liable to third party creditors for any debt incurred as a result of such misuse.

Holding:

· Since prop was comm. at the time abstract was recorded, it attached to the prop. Any CP is liable for the debts of either spouse. Bank has a perfectly valid judgment against the H for this debt. W should go after H for debt. 

· Herma thinks this analysis is correct and in line w/the powers of mgmt and control. It provides for return of prop to the comm. w/o interfering with the right of the 3rd party who’s been defrauded by the H.

Personal Property ManagementH’HH’sSffee
 
§ 1100.  Management and control of community personal property; Fiduciary duty 

   (a) Either spouse has the management and control of the community personal property, whether acquired prior to or on or after January 1, 1975, with like absolute power of disposition, other than testamentary, as the spouse has of the separate estate of the spouse.
 
   (b) A spouse may not make a gift of community personal property, or dispose of community personal property for less than fair and reasonable value, without the written consent of the other spouse. This subdivision does not apply to gifts mutually given by both spouses to third parties and to gifts given by one spouse to the other spouse.
 
   (c) A spouse may not sell, convey, or encumber community personal property used as the family dwelling, or the furniture, furnishings, or fittings of the home, or the clothing or wearing apparel of the other spouse or minor children which is community personal property, without the written consent of the other spouse.
 
   (d) A spouse who is operating or managing a business or an interest in a business that is all or substantially all community personal property has the primary management and control of the business or interest. Primary management and control means that the managing spouse may act alone in all transactions but shall give prior written notice to the other spouse of any sale, lease, exchange, encumbrance, or other disposition of all or substantially all of the personal property used in the operation of the business, whether or not title to that property is held in the name of only one spouse.
 
A.  Wilcox v. Wilcox, Cal App, 1971, p. 396

Facts:

· W secreted $30K of comm. funds. H demanded that such funds be returned to his possession and control. When W refused, H brought an action to recover them

· W filed a demurrer to the complaint on the ground that there was no statutory authority for the action. 
Holding:

· H has a right to maintain an axn agst W to protect his prop rights in comm. funds, including his right to manage, control, and dispose of such.

· Statute gives H “management and control” over comm. funds and such power would be meaningless w/o any right of enforcement. Even though there is no specific statutory authority for H to sue W for interference w/power of management, he has such a right.

Analysis:

· This case illustrates the rule prior to 1975. After 1975, each spouse has the right to manage and control CP. 

B.  Hypothetical:

· How do you advise W who doesn’t work outside home who thinks that her H should spend more money for current consumption purposes? He is putting away money for retirement in a bank acct in his name alone. What rights does W have after 1975? 

· Either spouse acting alone can mng the CP. But if the property is a bank acct titled in one spouse’s name alone, that spouse has sole control of the acct
· W could add her name to the acct under §1101(c). Ct may order that name of spouse be added to title of CP held in one spouse’s name alone.

· But, H could withdraw entire acct and put it into another acct in his name alone.

· W could also make Ks binding on the comm., such as getting a credit card and maxing it out. Creditor could then levy on the bank acct

· None of this conduct seems conducive to continuance of marriage. 

General Limitations On Managerial Power
A.  Spreckels v. Spreckels, Cal, 1916, p. 400: Gifts of CP

Facts:

· During marriage, H and W had 5 kids (C, R, E, J, and A). H, w/o W’s consent, transferred $25M in comm. prop assets to sons J and A.

· Upon H’s death, there was $10M left in the estate. W executed her own will, dividing the $10M between C, R, and E – omitting J and A b/c of the $25M already given to them.

· Upon W’s death, C, R, and E filed this probate axn to have the $25M in transfers set aside b/c W never consented to them in writing.

Holding:

· Civ Code §172 right of a H to gratuitously transfer CP at any time is always subject to the right of the W to revoke such transfers within the statutory period, but this right of the W to revoke such gifts does not prevent their immediate vesting in the donee.

· §172 does not require written consent of the W before any transfer of CP by the H – it merely gives her a right to revoke it within the period of the SoL. W’s failure to revoke within the period validates transfers.

· Even if the right did not accrue until H’s death, the will that W executed, recognizing J’s and A’s right to the $25M, is sufficient to constitute a ratification of the gifts which no later revocation would have effected. 

Note:

· §172 at the time of this case stated that H “cannot make a gift of CP unless the W, in writing, consents.” The traditional right of management and in the H was so strong that the cts decided that the legislature could not have meant what it said in §172.

· Following this case, in 1917, the legislature amended §172 to provide a one-year statute of limitations period for revocation of gratuitous transfers.
B.  Fields v. Michael, Cal App, 1949, p. 405

Facts:

· Before his death, H made several gifts of CP w/o consent of W. After H’s death, W brought an axn against executor of H’s estate to recover one half of the value of such unauthorized gifts.

· Executor claimed that W was entitled to bring an axn only against the donees of the gifts.

Holding:

· When H makes an unauthorized gift of CP to a third party donee, W may bring axn after his death either against the donee or H’s estate to recover one half of the value of the gift.

Notes:

· Before 1975, H had management and control over CP. As such, in Fields, only the H could make an unauthorized gift of CP which the W could at least partially set aside. 

· Today, both spouses have equal powers of management and control. As such, whenever either spouse makes a gift of CP w/o the consent of the other spouse, the nonconsenting spouse may have the entire gift set aside during the life of the donor spouse

· However, after the death of the donor spouse, the nonconsenting spouse may set aside only one half of the value of the gift.

C.  Harris v. Harris, Cal, 1962, p. 407 

Holding:

· The present interest of a W in CP and her right to dispose of one half by will are prop rights that are invaded by a H’s gift w/o her consent, and the right to set aside such gifts survives her death and may be exercised by her executor.

· If W acts to void gift during the continuance of the comm., the whole gift will be voided. 

· If she acts after the comm. has been dissolved, the gift will be voided to the extent of her one half interest in the CP transferred.

D.  Estate of Bray, Cal App, 1964, p. 409

Facts:

· H started a biz and requested his son by a former marriage to work in the biz. 
· W/o consent of W, H opened a joint tenancy savings acct w/son, and each year deposited funds withdrawn from his biz bank acct. No withdrawals were ever made from the joint acct, and son did not know about it.
· Upon H’s death, W argued that, notwithstanding joint tenancy form of the docs, tenancies had been created by use of comm. funds, w/o her consent, and w/o valuable consideration. She argued that one half of joint tenancies should be restored to the estate

Holding:

· A spouse does not ratify the creation of a joint tenancy in the name of the other spouse merely b/c of signing a fed estate tax return showing a joint tenancy 
· W did not ratify and confirm her deceased H’s creation of joint tenancies w/his son by signing the fed estate tax return. W did not understand the significance of joint tenancy. 

· Son didn’t know about the acct, so it looks like a gift. Also, son was getting paid a salary. Looks like H was trying to keep a secret from W, and that H was trying to avoid probate.

The Fiduciary Duty
Overview:

· In mgmt and control of the CP, each sp must act w/respect to the other spouse “in accordance with the general rules governing fiduciary relationships which control the axns of persons having relationships of personal confidence.”
· This confidential relationship “imposes a duty of the highest good faith and fair dealing on each sp, and neither shall take any unfair advantage of the other.”

· Deliberate dissipation or destruction of the prop is actionable. Mere incompetence is not. A managing sp could make speculative investments w/CP and is not liable to comm. for losses so long as sp is acting in good faith.

· Sps are not held to the “prudent investor standard.” Only grossly negligent and reckless investment breaches a sp’s fiduciary duty.

· Upon request of nonmanaging sp, mgr of CP must make full disclosure and provide access to all records. But fiduciary duty doesn’t require either sp to keep detailed records.

· Note that it’s hard to draw a line between personal consumption and a managerial decision. Cts have shown an unwillingness to supervise day-to-day comm. expenditures

Examples of breaches of the fiduciary duty:

· Making a gift of comm. personal prop w/o written consent of other spouse

· Conveying furnishings of the home or clothing of the sp w/o written consent

· Being primary mgr of a CP biz and neglecting to give written notice of sale or the personal prop used in the biz

· Making a real prop conveyance w/o consent of the other sp.

§ 721.  Transactions with each other and third parties; Fiduciary relationship of H&W 

   (a) Either husband or wife may enter into any transaction with the other, or with any other person, respecting property, which either might if unmarried.
 
   (b) In transactions between themselves, a husband and wife are subject to the general rules governing fiduciary relationships which control the actions of persons occupying confidential relations with each other. This confidential relationship imposes a duty of the highest good faith and fair dealing on each spouse, and neither shall take any unfair advantage of the other. This confidential relationship is a fiduciary relationship subject to the same rights and duties of nonmarital business partners, including, but not limited to, the following:
 
   (1) Providing each spouse access at all times to any books kept regarding a transaction for the purposes of inspection and copying.
 
   (2) Rendering upon request, true and full information of all things affecting any transaction which concerns the community property. Nothing in this section is intended to impose a duty for either spouse to keep detailed books and records of community property transactions.
 
   (3) Accounting to the spouse, and holding as a trustee, any benefit or profit derived from any transaction by one spouse without the consent of the other spouse which concerns the community property. 

Cal Family Code Section 1100(e)

(e) Each spouse shall act with respect to the other spouse in the management and control of the community assets and liabilities in accordance with the general rules governing fiduciary relationships which control the actions of persons having relationships of personal confidence as specified in Section 721, until such time as the assets and liabilities have been divided by the parties or by a court. This duty includes the obligation to make full disclosure to the other spouse of all material facts and information regarding the existence, characterization, and valuation of all assets in which the community has or may have an interest and debts for which the community is or may be liable, and to provide equal access to all information, records, and books that pertain to the value and character of those assets and debts, upon request.

§ 1101.  Remedies for breach of fiduciary duty between spouses 

   (a) A spouse has a claim against the other spouse for any breach of the fiduciary duty that results in impairment to the claimant spouse's present undivided one-half interest in the community estate, including, but not limited to, a single transaction or a pattern or series of transactions, which transaction or transactions have caused or will cause a detrimental impact to the claimant spouse's undivided one-half interest in the community estate.
 
   (b) A court may order an accounting of the property and obligations of the parties to a marriage and may determine the rights of ownership in, the beneficial enjoyment of, or access to, community property, and the classification of all property of the parties to a marriage.
 
   (c) A court may order that the name of a spouse shall be added to community property held in the name of the other spouse alone or that the title of community property held in some other title form shall be reformed to reflect its community character, except with respect to any of the following:
 
   (1) A partnership interest held by the other spouse as a general partner.
 
   (2) An interest in a professional corporation or professional association.
 
   (3) An asset of an unincorporated business if the other spouse is the only spouse involved in operating and managing the business.
 
   (4) Any other property, if the revision would adversely affect the rights of a third person.
 
   (d)(1) Except as provided in paragraph (2), any action under subdivision (a) shall be commenced within three years of the date a petitioning spouse had actual knowledge that the transaction or event for which the remedy is being sought occurred.
 
   (2) An action may be commenced under this section upon the death of a spouse or in conjunction with an action for legal separation, dissolution of marriage, or nullity without regard to the time limitations set forth in paragraph (1).
 
   (3) The defense of laches may be raised in any action brought under this section.
 
   (4) Except as to actions authorized by paragraph (2), remedies under subdivision (a) apply only to transactions or events occurring on or after July 1, 1987.
 
   (e) In any transaction affecting community property in which the consent of both spouses is required, the court may, upon the motion of a spouse, dispense with the requirement of the other spouse's consent if both of the following requirements are met:
 
   (1) The proposed transaction is in the best interest of the community.
 
   (2) Consent has been arbitrarily refused or cannot be obtained due to the physical incapacity, mental incapacity, or prolonged absence of the nonconsenting spouse.
 
   (f) Any action may be brought under this section without filing an action for dissolution of marriage, legal separation, or nullity, or may be brought in conjunction with the action or upon the death of a spouse.
 
   (g) Remedies for breach of the fiduciary duty by one spouse, including those set out in Sections 721 and 1100, shall include, but not be limited to, an award to the other spouse of 50 percent, or an amount equal to 50 percent, of any asset undisclosed or transferred in breach of the fiduciary duty plus attorney's fees and court costs. The value of the asset shall be determined to be its highest value at the date of the breach of the fiduciary duty, the date of the sale or disposition of the asset, or the date of the award by the court.
 
   (h) Remedies for the breach of the fiduciary duty by one spouse, as set forth in Sections 721 and 1100, when the breach falls within the ambit of Section 3294 of the Civil Code shall include, but not be limited to, an award to the other spouse of 100 percent, or an amount equal to 100 percent, of any asset undisclosed or transferred in breach of the fiduciary duty.

California Family Code Section 2602


As an additional award or offset against existing property, the court may award, from a party’s share, the amt the ct determines to have been deliberately misappropriated by the party to the exclusion of the interest of the other party in the comm. estate.

A. Hypotheticals

· H mgs CP biz and negligently failed to collect various biz debts before SoL expired.

· This is not a violation b/c it’s not a deliberate misappropriation of CP.
· H loses money buying blue chip stocks in declining mkt.

· Prudent investor rule: Demands that trustee diversify investments and be conservative. However, this doesn’t seem to extend well to a comm. relationship. It would restrict parties from making risky investments. Leg said that this is not required. Duty of care and duty of loyalty are less stringent standards. 

· W invests in commodity market:

· W/o H’s knowledge; W/H’s knowledge but w/his disapproval; H knew, but expressed no opinion.

· Herma says it doesn’t matter as long as W was acting in good faith.

· What about spending money on cocaine, gambling, a mistress?

· Mistress: not designed to make money for comm. Q is, is H giving her a gift, or is he paying her for her services? Not clear what responsibilities are

· Gambling: Argument could be made that it was an investment

· Cocaine: distinguishable since it’s illegal

· H kept CP in a safe deposit box. H refused W’s requests to put money in bank certificates

· Is this a violation of the mgmt duty? No. H is negligent, but not intentionally misappropriating funds

· W uses SP to buy stock. W sells stock 6 months later for big profit.

· Duty of loyalty here? No. Spouse doesn’t have to let SP lay idle. 
B.  Marriage of Schultz, Cal App, 1980, p. 417

Facts:

· H failed to go to ct and creditor obtained a default judgment. In dissolution, this $5000 debt was assigned to the community. Trial ct assigned $1500 of the indebtedness to W, and the remainder to H.
Holding:

· The mere mishandling of the comm. financial affairs does not require an unequal division of the comm. indebtedness.

· The fact that the H did not receive notice, which resulted in a default against him, did not rise to that level of misconduct requiring that the H’s share of the assets be charged w/more than half of the debt.

C.  Marriage of Moore, Cal, 1980, p. 418

Facts:

· Comm items disappeared from home during the last few years marriage. Upon dissolution, W argued that H had made gifts of the missing items of the comm. personal prop to buy booze.

Holding:

· Evidence was insufficient to support finding that H deliberately had misappropriated items of comm. personal prop. Hence, the evidence did not support a statutory compensatory award to W.

D.  Marriage of Beltran, Cal App, 1986, p. 419

Facts:

· H was an army col who had been court martialed, discharged, and stripped of his pension.

Holding:

· Crim conduct on the part of a spouse which directly causes a forfeiture of pension benefits justifies the conclusion that the other spouse is entitled to a reimbursement for her share of the lost CP

E.  Marriage of Lucero, Cal App, 1981, p. 421

Facts:

· In dissolution proceeding, trial ct held that H’s right to reinstate a pension earned during marriage is CP subject to division at divorce

· H argued that use of sep funds to reinstate the pension warranted finding that the portion of his pension benefits attributable to his SP reinstatement contributions was his SP

Holding:

· The duties of spouses to deal fairly w/each other do not terminate when they separate and obtain dissolution. One spouse cannot, by invoking a condition wholly within his or her control, defeat a CP interest of the other spouse. 

· The redeposit right is a pension right, and the comm. owns all the pension rights attributable to employment during the marriage.
· Nonvested pension rights, including those subject to the addtl contingency of a redeposit, are CP subject to division. They derive from the K of employment and are not an expectancy but a contingent interest in property.

F.  Somps v. Somps, Cal App, 1967

Facts:

· W argued that her H’s use of his own SP to purchase investment realty constituted a breach of the marital fiduciary relationship

Holding:

· A spouse during marriage is not compelled to keep his or her own separate funds idle. The fact that H purchased prop w/separate funds was not evid of taking undue advantage of W nor was it a breach of a fiduciary relationship which would invoke a presumption of fraud or undue influence.

CREDITORS’ RIGHTS

Overview:

· Basic principle: Liability of prop for debt is coextensive w/the debtor’s legal power to manage and control that property.
· Methodology: One determines whether a particular asset is subject to liability by inquiring about the debtor’s relationship to the asset, namely does the debtor have the power to manage and control that asset?
· Example: Under male mgmt, the CP was liable for all the H’s debts, whenever incurred, but not for any of the W’s debts b/c she had no legal power to manage the CP. 

Debts Incurred Before Marriage:

· All CP and debtor’s SP are liable for a debt he incurred before marriage.

· Exception: CP earnings of the nondebtor sp are not liable for the debtor’s premarital obligations as long as those earnings are held in a deposit acct in which the debtor sp has no right of withdrawal and those earnings are not commingled w/other CP.

Debts Incurred by One Spouse During Marriage:

· All the CP and debtor’s SP are liable for a debt he incurred during marriage. 

· “During marriage” does not include the period of time during which the parties are living separate and apart before divorce.

· Exception: When one sp incurs a debt for necessaries during marriage, other sp is personally liable, i.e., the other sp’s SP can be reached to satisfy the debt.

· Even after the parties have permanently separated, unless the parties have made a separation agreement, each sp remains personally liable for debts incurred by the other sp for the necessaries of life.

§ 902.  Debt

   "Debt" means an obligation incurred by a married person before or during marriage, whether based on contract, tort, or otherwise.

§ 910.  Community estate liable for debt of either spouse

   (a) Except as otherwise expressly provided by statute, the community estate is liable for a debt incurred by either spouse before or during marriage, regardless of which spouse has the management and control of the property and regardless of whether one or both spouses are parties to the debt or to a judgment for the debt.
 
   (b) "During marriage" for purposes of this section does not include the period during which the spouses are living separate and apart before a judgment of dissolution of marriage or legal separation of the parties.

§ 911.  Liability of married person's earnings for premarital debt of spouse 

   (a) The earnings of a married person during marriage are not liable for a debt incurred by the person's spouse before marriage. After the earnings of the married person are paid, they remain not liable so long as they are held in a deposit account in which the person's spouse has no right of withdrawal and are uncommingled with other property in the community estate, except property insignificant in amount.
  

§ 912.  Liability of quasi-community property

   For the purposes of this part, quasi-community property is liable to the same extent, and shall be treated the same in all other respects, as community property.

§ 913.  Liability of separate property 

   (a) The separate property of a married person is liable for a debt incurred by the person before or during marriage.
 
   (b) Except as otherwise provided by statute:
 
   (1) The separate property of a married person is not liable for a debt incurred by the person's spouse before or during marriage.
 
   (2) The joinder or consent of a married person to an encumbrance of community estate property to secure payment of a debt incurred by the person's spouse does not subject the person's separate property to liability for the debt unless the person also incurred the debt.

§ 914.  Liability for necessaries; Statute of limitations 

   (a) Notwithstanding Section 913, a married person is personally liable for the following debts incurred by the person's spouse during marriage:
 
   (1) A debt incurred for necessaries of life of the person's spouse while the spouses are living together.
 
   (2) A debt incurred for common necessaries of life of the person's spouse while the spouses are living separately.
 
   (b) The separate property of a married person may be applied to the satisfaction of a debt for which the person is personally liable pursuant to this section. If separate property is so applied at a time when nonexempt property in the community estate or separate property of the person's spouse is available but is not applied to the satisfaction of the debt, the married person is entitled to reimbursement to the extent such property was available.
 
§ 915.  Liability for support obligation 

   (a) A child or spousal support obligation of a married person that does not arise out of the marriage shall be treated as a debt incurred before marriage, regardless of whether a court order for support is made or modified before or during marriage and regardless of whether any installment payment on the obligation accrues before or during marriage.
 
   (b) If property in the community estate is applied to the satisfaction of a child or spousal support obligation of a married person that does not arise out of the marriage, at a time when nonexempt separate income of the person is available but is not applied to the satisfaction of the obligation, the community estate is entitled to reimbursement from the person in the amount of the separate income
 
§ 916.  Liability after property division 

   (a) After division of community and quasi-community property:
 
   (1) The separate property owned by a married person at the time of the division and the property received by the person in the division is liable for a debt incurred by the person before or during marriage and the person is personally liable for the debt, whether or not the debt was assigned for payment by the person's spouse in the division.
 
   (2) The separate property owned by a married person at the time of the division and the property received by the person in the division is not liable for a debt incurred by the person's spouse before or during marriage, and the person is not personally liable for the debt, unless the debt was assigned for payment by the person in the division of the property. Nothing in this paragraph affects the liability of property for the satisfaction of a lien on the property.
 
   (3) The separate property owned by a married person at the time of the division and the property received by the person in the division is liable for a debt incurred by the person's spouse before or during marriage, and the person is personally liable for the debt, if the debt was assigned for payment by the person in the division of the property.
   (b) If property of a married person is applied to the satisfaction of a money judgment pursuant to subdivision (a) for a debt incurred by the person that is assigned for payment by the person's spouse, the person has a right of reimbursement from the person's spouse to the extent of the property applied, with interest at the legal rate, and may recover reasonable attorney's fees incurred in enforcing the right of reimbursement.

§ 920.  General provisions

   A right of reimbursement provided by this part is subject to the following provisions:
 
   (a) The right arises regardless of which spouse applies the property to the satisfaction of the debt, regardless of whether the property is applied to the satisfaction of the debt voluntarily or involuntarily, and regardless of whether the debt to which the property is applied is satisfied in whole or in part. The right is subject to an express written waiver of the right by the spouse in whose favor the right arises.
 
   (b) The measure of reimbursement is the value of the property or interest in property at the time the right arises.
 
   (c) The right shall be exercised not later than the earlier of the following times:
 
   (1) Within three years after the spouse in whose favor the right arises has actual knowledge of the application of the property to the satisfaction of the debt.
 
   (2) In proceedings for division of community and quasi-community property or in proceedings upon the death of a spouse.

§ 930.  Enforcement of debts

   Except as otherwise provided by statute, this part governs the liability of separate property and property in the community estate and the personal liability of a married person for a debt enforced on or after January 1, 1985, regardless of whether the debt was incurred before, on, or after that date.

§ 931.  Reimbursement rights

   The provisions of this part that govern reimbursement apply to all debts, regardless of whether satisfied before, on, or after January 1, 1985.

§ 1000.  Liability for death or injury 

   (a) A married person is not liable for any injury or damage caused by the other spouse except in cases where the married person would be liable therefor if the marriage did not exist.
 
   (b) The liability of a married person for death or injury to person or property shall be satisfied as follows:
 
   (1) If the liability of the married person is based upon an act or omission which occurred while the married person was performing an activity for the benefit of the community, the liability shall first be satisfied from the community estate and second from the separate property of the married person.
 
   (2) If the liability of the married person is not based upon an act or omission which occurred while the married person was performing an activity for the benefit of the community, the liability shall first be satisfied from the separate property of the married person and second from the community estate .
 
   (c) This section does not apply to the extent the liability is satisfied out of proceeds of insurance for the liability, whether the proceeds are from property in the community estate or from separate property. 

	
	Incurred before marriage by one sp
	Incurred during marriage by 1 sp acting alone
	Incurred after sep but before divorce

	K debt
	Contracting party’s SP is liable; CP is liable, but the earnings of the noncontracting sp are not liable if they’re not commingled
	Contracting party’s SP is liable; CP is liable
	SP of contracting sp is liable; CP is not liable

	Debt for necessaries
	SP of contracting sp liable; SP of noncontracting sp is not liable
	CP is liable; contracting sp’s SP liable; SP of noncontracting sp is liable (but reimbursement avail to the sp if there was CP avail and it wasn’t used)
	Look at 914. A married person is personally liable 

	Child or spousal support obligation
	Treated as a premarital debt; if CP is used and there was SP avail, the comm. can be reimbursed (915(b))
	
	

	Tort debt
	
	See §1000(b)(1) and (b)(2). When is an activity being performed for the benefit of the comm.?
	


A.  Grolemund v. Cafferata, Cal, 1941, p. 423
Facts:

· H found negligent in auto accident, and judgment was entered agst him.

· W instigated a suit against H’s creditor and the sheriff for an injxn restraining the creditor and the sheriff from proceeding w/the sale of CP pursuant to execution of the judgment. 
Holding:

· CP may be subjected to the satisfaction of a jdgmt against H for his tort. Otherwise, a person injured by the separate act of H would fail to gain redress for his or her damage in such case where the only prop of the spouses is comm.
INCEPTION AND TERMINATION OF THE ECONOMIC COMMUNITY

Putative Spouse:

· A putative spouse is not married, but has a good faith belief that she is lawfully married. Her good faith belief must have an objectively reasonable basis. 

· If there is an objectively reasonable basis for her belief, she need only have a subjective good faith belief in the validity of her marriage.
· Putative sp status continues only as long as she maintains the good faith belief. Once she learns that her marriage is invalid, she is no longer a putative spouse.

· Putative sp has almost the same prop rights as a lawful spouse. All prop that would be CP if her marriage were lawful is quasi-marital property. She has the same rights in quasi-marital prop as she would have in CP.
A.  Estate of Vargas, Cal App, 1974, p. 437

Facts:

· H lived a double life as father to two separate families and died intestate. Probate ct divided his estate equally between the two wives.

· W1 appeals contending that the evidence did not establish W2 as a putative spouse, and even if she were a putative spouse an equal division of the estate was erroneous.

Rule:

· When a decedent has left both a lawful and putative sp, cts can equitably divide the estate btwn the two claimants.

Holding:
· J was a putative spouse. An innocent participant who has duly solemnized a matrimonial union which is void b/c of legal infirmity acquires the status of putative spouse

· Both wives contributed in indeterminable amts and proportions to the comm.

· Innocent wives of practicing bigamists are entitled to equal shares of prop accumulated during the active phase of the bigamy. Judgment of probate ct affirmed

But note:
· In CA, putative spouse status lasts only as long as the good faith belief; once a putative spouse learns that her marriage is invalid, she loses her protected status w/respect to subsequently acquired property

B.  Wagner v. County of Imperial, Cal App, 1983, p. 439

Facts:

· H and W exchanged personal marriage vows. W took his name, had his kids, and lived with him. They held themselves out as a married couple.

· H was killed in traffic accident in 1978. Alleging she was H’s putative spouse, W sued county for wrongfully causing his death by maintaining its prop in a dangerous condition.

Holding
· An axn for wrongful death may be brought by a putative sp where such putative sp was dependent on the decedent

· CA law defines putative sp as “the surviving sp of a void marriage who is found by the ct to have believed in good faith that the marriage to the decedent was valid.”

· Nothing in the law requires a solemnization ceremony. W must only prove she had a good faith belief her marriage was valid; solemnization would be at most evidence of such good faith belief

But note:

· Ed. argues that this case reinvents commonlaw marriage. There needs to be an objective basis for the good faith belief, not just a subjective basis. There’s tension btwn this case and other app ct cases (Centinela) which hold that there must be a formal ceremony.

C.  Estate of Leslie, Cal, 1984, p. 442

Facts:

· H&W’s marriage was invalid b/c it was never recorded as required by Mexican law.  However, H believed that he and W were validly married.

· During marriage, H&W acquired 3 parcels of real property. Title varied for each parcel:

· Parcel 1: Taken in joint tenancy by “Fay, an unmarried woman, and William, an unmarried man.”

· Parcel 2: Taken in the name of Fay, an unmarried woman

· Parcel 3: Taken as a tenancy in common by “Fay, an unmarried woman, and William, a widower.”

· W died intestate. She was survived by H, her son S, and three other adult kids from a prior marriage.

Issue: 

· Is a surviving putative sp entitled to succeed to a share of his or her decedent’s SP under the probate code?

Holding:

· A surviving putative sp is entitled to succeed to a share of his decedent’s SP. 

LICENSING SAME SEX DOMESTIC RELATIONSHIPS

Section 2, amending Family Code § 297.5: Registered domestic partners. Effective Jan 1 2005. 

   (1) For purposes of the statutes, administrative regulations, court rules, government policies, common law, and any other provision or source of law governing the rights, protections, and benefits, and the responsibilities, obligations, and duties of registered domestic partners in this state, as effectuated by this section, with respect to community property, mutual responsibility for debts to third parties, the right in particular circumstances of either partner to seek financial support from the other following the dissolution of the partnership, and other rights and duties as between the partners concerning ownership of property, any reference to the date of a marriage shall be deemed to refer to the date of registration of a domestic partnership with the state. 

   (2) Notwithstanding paragraph (1), for domestic partnerships registered with the state before January 1, 2005, an agreement between the domestic partners that the partners intend to be governed by the requirements set forth in sections 1600 to 1620, inclusive, [the CA version of the Uniform Premarital Agreement Act] and which complies with those sections, except for the agreement's effective date, shall be enforceable as provided by sections 1600 to 1620, inclusive, if that agreement was fully executed and in force as of June 30, 2005.
What this means:
· CP, as between married couples, begins at the time of marriage. Here, DP act says date of registration is the same as the date of marriage. It’s unclear whether this amendment will apply to couples registered before Jan. 1, 2005.
· Subsection 2: If you registered under prior law as a DP, and if you continue to be registered as a DP, then you can enter into a premarital agreement act even though the premarital agreement act in this case would be occurring after the registration date, and provisions of that agreement will apply retroactively to the date of the prior registration

· Subsection 2 gives couples an option to opt out CP system by signing a premarital agreement. Argument is that if you’ve already registered, you’ve been given notice that this is about to become effective. If you want to opt out of entire relationship, you can under termination provided by former law. If you don’t do anything at all, the effective date of this act will confer CP rights as of the date of registration of a domestic partnership w/the state. 
UNMARRIED COHABITATION
Overview:

· CA does not apply its CP or family law to persons who have never evidenced any intention to enter into lawful marriage.

A.  Marriage of Cary, Cal App, 1973, p. 451

Facts:

· H&W lived together for more than 8 years. They held themselves out to the world as married. They conducted all biz as a married couple. Both knew they were not married.

· They had 4 kids. While H worked, W stayed at home. Parties acquired prop thru H’s earnings. Had they been married it would have been CP

· In 1971 H petitioned the superior ct for nullity of the marriage. Trial ct determined that the prop acquired w/H’s earnings should be equally divided

· Appellate ct upholds trial ct’s equal division of the prop

But note:

· Argument in Cary later rejected b/c there’s no evid that leg intended to do anything about nonmarital couples. Reading the family law act as broadly as Cary does is unwarranted.

B.  Marvin v. Marvin, Cal, 1976, p. 456

Facts:

· H&W lived together for 7 years. All prop acquired during this period was taken in H’s name. H later told W to leave and refused to provide support.
· W says she and H entered into an oral agreement that while they lived together they would combine all their earnings and would share equally in any prop accumulated as a result of their efforts
· They also agreed to hold themselves out as H and W and that W would render her servs as homemaker. W agreed to give up her career to devote her full time to H. In return H agreed to provide for all of W’s financial support for the rest of her life

Holding:
· Nonmarital partners may lawfully K concerning the ownership of prop acquired during the relationship

· Adults who live together may agree to hold all prop acquired during the relationship in accord w/CP law; conversely, they may agree that each partner’s earnings and the prop acquired from those earnings remains the SP of the earning partner. 

· Express agreements will be enforced unless they rest on unlawful meretricious consideration

· In the absence of express agreement, cts may look to a variety of other remedies in order to protect the parties’ lawful expectations:
· Cts may inquire into the conduct of parties to determine whether that conduct demonstrates an implied K or some other tacit understanding btwn the parties

· Cts may employ principles of constructive trust or resulting trust

· Nonmarital partner may recover in quantum meruit for the reasonable value of household servs rendered less the reasonable support rcvd if he can show that he rendered servs w/the expectation of monetary reward

· The family law act does not govern the distribution of prop acquired during a nonmarital relationship; such relationship remains subject solely to judicial decision

But note:

· Under Marvin, there’s no fiduciary duty. It’s solely about contractual bargaining rights, and there could be disparities in power. 
· On remand, trial ct finds that Marvin parties never agreed to combine their earnings or that they would share equally in property accumulated. 

The End Of The Economic Community
Family Code Section 771: 
· The earnings and accumulations of a spouse, while living separate and apart from the other spouse, are the SP of the spouse.
Notes on § 771:

· This standard is messy. Are we worried about intent, or are we worried about separation?

· Should we stick w/CA rule, or look at when the parties file for dissolution? Dissolution is a much clearer rule, and would make it easier for trial ct judges. But it would also mean that the CP would continue to be produced during the period of separation. 

A.  Marriage of Baragry, Cal App, 1977, p.481: Intent to separate
Facts:

· Ct fixed date of parties’ separation as 1971, the yr H moved out of family home. W contends the date should be 1975, the date H filed his petition for dissolution. After H moved out, he maintained continuous and frequent contacts w/his family

· Ct finds that during the period that spouses preserve the appearance of marriage, they both reap its benefits, and their earnings remain CP. Ct holds date of separation is 1975.

· In determining whether couples have separated, intent controls. Intent is undercut if parties continue to live as a married couple.

PROPERTY DISTRIBUTION AT DIVORCE

The Jurisdiction of the Court

§ 2550.  Equal division of community estate 

   Except upon the written agreement of the parties, or on oral stipulation of the parties in open court, in a proceeding for dissolution of marriage or for legal separation, the court shall, either in its judgment of dissolution of the marriage, in its judgment of legal separation of the parties, or at a later time if it expressly reserves jurisdiction to make such a property division, divide the community estate of the parties equally.
A.  Robinson v. Robinson, Cal App, 1944, p. 485

Facts:

· H&W divorced. Ct gave W life interest in H’s SP home. H brought this axn to quiet title
Holding:

· “The power of the ct in disposing of the prop of the parties in a divorce axn is limited to their CP.” Ct has no power to dispose of SP of either spouse or to carve out a life estate

But note:
· Illustrates the gen rule that divorce ct can dispose only of CP. However, the ct can determine which assets are sep and which are comm. Furthermore, ct can consider the amt of H’s SP in determining his ability to pay child support or alimony.

· Ct can also grant W a lien on her H’s SP in order to secure child support or alimony payments, and can direct either sp to use his or her SP to reimburse the comm. for any improper transfers of CP

B.  Family Code § 2650 (enacted 1985):

· “In a proceeding for division of the comm. estate, the ct has jdxn, at the request of either party, to divide the SP interests of the parties in real and personal property, held by the parties as joint tenants or tenants in common.”

· This provision allows ct to divide joint tenancy.
C.  Marriage of Hebbring, Cal App, 1989, p. 487

Facts:

· In dissolution, W obtained TRO precluding H from disposing of her SP which he had taken. In response, H filed a dec stating that he had thrown W’s SP away after separation
· Trial ct found that jewels were W’s SP and ordered H to reimburse her from his share of the CP. H contends that trial ct lacked jdxn in a dissolution axn to award W what were actually damages for the tort of conversion

Holding:

· Trial ct possesses jdxn in a divorce axn to order reimbursement of the SP of one sp which has been willfully destroyed by the other from the CP share of the latter.

· It is not in either sp’s interest to expend time and money to pursue this type of claim in a sep civil axn, nor should the taxpayers be required to provide such a forum when the dispute can be easily resolved within the dissolution axn.

· Dissolution proceedings still retain some vestige of equity and the trial ct may properly rely on equitable principles.
Notes:

· If you want to bring axn agst your sp in tort, and you want to do it contemporaneously w/the divorce, you should file a civil axn, then the ct will consolidate the two axns.

· Here, ct says W can be reimbursed for value of prop, b/c the “tort” occurred during the divorce proceeding. HHK suggests that if the tort had occurred before the divorce proceeding began, she would’ve had to sue him in tort.

The Equal Division Requirement
Overview:
· Probate: At the time sp dies, surviving sp owns an undivided one half interest in every single item of prop the parties have acquired during marriage. This is in-kind division. 

· Cf. to divorce: In probate, one owner has died, and the issue is testamentary control. In divorce, both sps are actively engaged in trying to determine how prop will be divided.

A.  Deviation from in-kind division:

§2600: Special Rules for Division of Community Estate

· Notwithstanding Sections 2550 to 2552, the ct may divide the community estate as provided in this part

§2601: Awarding asset to one party to effect substantially equal division

· Where economic circumstances warrant, the ct may award an asset of the comm. estate to one party on such conditions as the ct deems proper to effect a substantially equal division of the comm. estate

· This provision has been used when:

· Equal division would diminish the value of the asset or jeopardize one sp’s earning capacity

· Loss of family home would uprrot kids

· Asset is intimately related to one sp

· Asset is risky investment, and one sp is better able to bear the risk

B.  Marriage of Brigden, Cal App, 1978, p. 490

Facts:

· Entire block of stock was awarded to H as his SP, subject to condition that he either purchase shares representing W’s interest or release them to her pursuant to decreed schedule.

· W contends that an equal in kind division of the stock is required and the division of CP that was made is not substantially equal.

Rules:

· Trial ct may divide CP by methods such as awarding an asset to one sp conditioned upon later payments or making offsetting awards of the comm. assets, so long as the sps receive prop of at least substantially equal value.

· Family Law Act requires equal division in all but two specific instances:

· If the nature of the prop is such that equal division is not possible w/o impairment of principal asset, then the ct shall have discretion to establish conditions which still result in substantially equal division. For example, an ongoing family biz

· Award of the family residence to the sp w/the custody of the minor children

Holding:

· Where stock is traded on a natl exchg and its possession is merely helpful to one sp’s employment, economic circumstances do not warrant the award of the entire block to one sp. The stock is subject to division w/o impairment and both sps have econ concerns which cause them to desire the stock.

· W has a right to an equal in kind award of her interest in the stock 
Note:

· Do Connolly and Brigden read the exception the same way?

· In Brigden, ct says you have to show that division of asset would result in irreparable economic harm. Here, stock is merely helpful to H, but not necessary to his earning capacity. Ct says he doesn’t fit the exception

· In Connolly, parties can divide prop any way they like if they do so by agreement. The ct seems to say W, by stipulating that she wants H to have the stock, waives her interest in it. Is W conferring jdxn on the ct? 

· Is Brigden or Connolly more consistent w/principles that underlie CA CP law? Ed. Finds Connolly patronizing, and that Brigden treats W equally. 
· Cases in which parties stipulate to a division that’s not equal in kind (say, giving W the home, giving H the stock) are within discretion of trial ct if the economic exception is broadly construed. Connolly suggests the exception will be broadly construed.

D.  Marriage of Connolly, Cal, 1979, p. 497

Facts:
· Divorce ct, w/parties’ consent, awarded all the CP stock to H, who executed a promissory note to W for the value of her share of the stock. Later, value of stock rose dramatically.
· W contends family code 2550 and 2601 mandate an equal division of the stock and that it was a mistake of law for the trial ct to believe that the stock could all be awarded to H.

Discussion:

· Unlike in Brigden, W here rcvd a promissory note for what at the time was the reasonable value of the stock. 
· Family Code 2601 was intended to vest the court w/considerable discretion in the division of CP in order to assure that an equitable settlement is reached. Strict in kind divisions may cause, rather than avoid, financial inequalities

· Ct approves disproportionate allocation of risk to the party better able to bear it (in this case, H, not W, who was unemployed and had custody of 2 kids.)

Deliberate Misappropriation of Community Property by One Spouse
A. Williams v. Williams, Cal App, 1971, p. 499

Facts:

· H &W’s divorce was imminent. H withdrew $110K from accts. W claims that she was not awarded half of the CP b/c she was awarded no part of the $110K H withdrew

· Evidence showed that $22K of the money was spent on mortgage, taxes. 

· $39K was paid to five persons. H claimed that the payments were made to discharge debts. Ct did not find that the debts existed and, if they did, that they were comm. debts. H testified that he spent remainder for living expenses and that he had no money left

· Holding: H is required to acct for portion of the money which was CP and to reimburse W for her share of any of the CP not shown to have been used for comm. purposes

Marriage of Rossi, Cal App, 2001, p. 501

Facts:

· W won $1M in lotto. She filed for divorce before she got first check. She said she believed the checks were her SP b/c they were a gift from her coworkers.

· During divorce, W filled out sched of assets and debts; a final dec of disclosure, and an income and expense dec. She did not reveal the lottery winnings.

· H filed a mo to set aside dissolution based on fraud, breach of fiduciary duty and failure to disclose. H sought 100 percent of the winnings pursuant to § 1101(h).

· Trial ct found that W intentionally failed to disclose her winnings in the settlement agreement and that this constituted fraud. Trial ct awarded H 100 percent of the winnings

· Appellate ct finds that the record supports fam ct’s conclusion that W intentionally concealed the winnings and that they were CP. 100 percent of winnings awarded to H.

§ 2040.  Temporary restraining order in summons 

   (a) The summons shall contain a temporary restraining order:
 
   (1) Restraining both parties from removing the minor child or children of the parties, if any, from the state without the prior written consent of the other party or an order of the court.
 
   (2) Restraining both parties from transferring, encumbering, or in any way disposing of any property, real or personal, whether community, quasi-community, or separate, without the written consent of the other party or an order of the court, except in the usual course of business or for the necessities of life, and requiring each party to notify the other party of any proposed extraordinary expenditures at least five business days before incurring those expenditures and to account to the court for all extraordinary expenditures made after service of the summons on that party.
 
   Notwithstanding the foregoing, nothing in the restraining order shall preclude a party from using community property, quasi-community property, or the party's own separate property to pay reasonable attorney's fees and costs in order to retain legal counsel in the proceeding. 
   

Division of Liabilities:
Overview:

· General requirement: Outstanding liabilities incurred during marriage are to be divided equally at divorce. If comm. estate is not solvent, equal division doesn’t apply, and ct may divide liabilities in terms of the parties’ ability to pay.
· Three exceptions:

· Education loans may be assigned to the sp rcvg the ed

· When a sp during marriage incurs tort liability that is “not based upon an act or omission which occurred while the married person was performing an activity for the benefit of the comm.,” the liability is assigned to the tortfeasor spouse

· To the extent that comm. debts exceed total comm. assets, the excess of debt shall be assigned as the ct deems just and equitable, taking into acct factors such as the parties’ relative ability to pay.

· §2625: Separate debts. Leg says all separate debts should be confirmed w/o offset to the sp that incurred the debt.

· Statute doesn’t define what a “separate debt” is. Are you liable for any debt for your own personal consumption that’s not benefiting the comm.? HHK says there’s likely to be a lot of litigation over this provision and may even be withdrawn

· 2621 v. 910: The diff is what prop is avail to satisfy claims of 3rd party creditors. Under 910, during marriage, a creditor may levy on CP for debts incurred prior to marriage. However, at divorce, the debt is assigned to person who incurred it before the marriage. 
§ 2551.  Characterization of liabilities as separate or community and assigning them to parties 

   For the purposes of division and in confirming or assigning the liabilities of the parties for which the community estate is liable, the court shall characterize liabilities as separate or community and assign them to the parties 
§ 2620.  Confirmation or division of community estate debts 

   The debts for which the community estate is liable which are unpaid at the time of trial, or for which the community estate becomes liable after trial, shall be confirmed or divided as provided in this part.

§ 2621.  Debts incurred before marriage 

   Debts incurred by either spouse before the date of marriage shall be confirmed without offset to the spouse who incurred the debt.

§ 2622.  Debts incurred after marriage but before separation 

   (a) Except as provided in subdivision (b), debts incurred by either spouse after the date of marriage but before the date of separation shall be divided
 
   (b) To the extent that community debts exceed total community assets, the excess shall be assigned as the court deems just, taking into account the parties' relative ability to pay.

§ 2623.  Debts incurred after separation but before judgment 

   Debts incurred by either spouse after the date of separation but before entry of a judgment of dissolution of marriage or legal separation of the parties shall be confirmed as follows:
 
   (a) Debts incurred by either spouse for the common necessaries of life of either spouse shall be confirmed to either spouse according to the parties' respective needs and abilities to pay at the time the debt was incurred.
 
   (b) Debts incurred by either spouse for nonnecessaries shall be confirmed to the spouse who incurred the debt.

§ 2624.  Debts incurred after entry of judgment 

   Debts incurred by either spouse after entry of a judgment of dissolution of marriage but before termination of the parties' marital status or after entry of a judgment of legal separation of the parties shall be confirmed to the spouse who incurred the debt.

§ 2625.  Separate debts 

   All separate debts, including those debts incurred by a spouse during marriage and before the date of separation that were not incurred for the benefit of the community, shall be confirmed to the spouse who incurred the debt.

§ 2626.  Reimbursement for debts paid after separation but before trial 

   The court has jurisdiction to order reimbursement in cases it deems appropriate for debts paid after separation but before trial.

§ 2552.  Valuation date for assets and liabilities 

   (a) For the purpose of division of the community estate upon dissolution of marriage, except as provided in subdivision (b), the court shall value the assets and liabilities as near as practicable to the time of trial.
 
   (b) The court for good cause shown may value all or any portion of the assets and liabilities at a date after separation and before trial to accomplish an equal division of the community estate of the parties in an equitable manner.

Community Assets not listed in the pleadings

A.  Henn v. Henn, Cal, 1980, p. 516

Issue:

· Ct must determine whether ex-sp may bring an axn to establish CP interest in her ex’s fed military pension which was not distributed in the final decree of dissolution

Facts:

· H and W divorced. W was awarded monthly support. Neither the pleadings nor the jdgmnt made mention of pension H was rcvg at the time of the decree. Pension had been partially earned during marriage.
· Some years later, W filed a complaint seeking a determination that H’s pension was CP. H raised defense of RJ based on the original decree of dissolution

Holding:

· Prop not mentioned in the pleadings as CP is left unadjudicated by decree of divorce, and is subject to future litigation. It’s clear from CP law that an item of CP that wasn’t disposed of in divorce continues to be held as tenants in common and can be divided at any time. 

Notes:

· At the time, caselaw hadn’t characterized pensions as a form of prop. W was advised by her counsel that the pension was SP. It didn’t figure in the division of the comm. assets. Years later, law changed, and it’s now clear that W has an interest in the pension. 

B.  § 2556. Continuing jdxn to award comm. estate assets or liabilities (codifies Henn)
     In a proceeding for dissolution, ct has continuing jdxn to award comm. estate assets or comm. estate liabilities to the parties that have not been previously adjudicated by a judgment in the proceeding. A party may file a postjudgment motion or order to show cuase in the proceeding in order to obtain adjudication of any comm. estate asset or liability omitted or not adjudicated by the judgment. In these cases, the ct shall equally divide the omitted or unadjudicated comm. estate asset or liability, unless the ct finds upon good cause shown that the interests of justice require an unequal division of the asset or liability

Setting Aside A Property Settlement 
A.  Kulchar v. Kulchar, Cal, 1969, p. 521

Facts:

· Interlocutory decree secured by W provided that H should indemnify W as to any moneys due to any taxing agcy. H later rcvd a bill for fed income taxes based on previously undisclosed income accumulated during the marriage by a foreign corp in W’s name

· H moved to modify the divorce decree to relieve him of any liability for such taxes on the ground of extrinsic fraud and mistake.

Holding:

· H couldn’t complain of the added tax burden since both parties knew of the foreign assets

· H and his atty chose not to investigate taxability, the prop settlement agreement expressly covered any unknown tax liability, H had opportunity to consider all of W’s income and its tax consequences, and there was no evidence that W had withheld any info.

· A party who failed to assemble all their evidence at trial shouldn’t be privileged to relitigate a case

B. Vai v. B of A, Cal, 1961, p. 525

Facts:

· Trial ct found that adversary proceeding would be detrimental to H’s health; that W would be voluntarily supplied w/full and complete info; and that H would negotiate a fair prop settlement agreement

· No further investigation was made by W except an appraisal of the prop she was to rcv in the settlement

· W later sought to rescind prop agreement, arguing that H made false representations and intentionally concealed facts. W also charged constructive fraud, consisting of the breach of H’s duty as a fiduciary to make full disclosure of all relevant facts

· Trial ct upheld the agreement, ruling that H was not a fiduciary, that the parties dealt at arm’s length, and that there was no proof of actual fraud

Holding:

· H’s failure to disclose facts relating to the value of the comm. assets, from which he gained an advtg, constitutes a concealment of facts and a breach of fiduciary duty 

· B/c of the mgmt and control of CP vested in H, H occupies the position of trustee for his W in respect to her one half interest in the comm. assets and must acct to her for all the CP under his control when the spouses are negotiating a prop settlement agreement.
· The fiduciary relationship continues until CP is divided by an agreement or a ct decree
· The confidential relationship and obligations arising from a marriage depend upon the existence of confidence and trust, whereas a H’s fiduciary duties in respect to his W’s interest in CP continues as long as he has control of such prop
C.  Marriage of Connolly, Cal, 1979, p. 531
Facts:

· Couple had stock, and H was director of corp. On the stipulated valuation date, the stock was valued at $5-10 per share. At dissolution, the ct found that 7.5 was a reasonable price for the stock. Subsequent to judgment, stock sold at IPO for 27.5 per share.

· W seeks to vacate judgment

Holding:

· H has no fiduciary obligation to inform W of facts which might affect value of CP stock when such info is readily ascertainable to W upon reasonable inquiry

· Here, in light of the facts that W failed to make her own investigation (which would have revealed the upcoming IPO), and that parties were in an adversary relationship, H had not breached his fiduciary duty as a director by omissions in his testimony

D.  Marriage of Alexander, Cal App, 1989, p. 537

Facts:

· W told H she wanted a divorce and wanted no property. H prepared a marital settlement agreement consisting of six individual agreements and an interspousal grant deed

· W reviewed the settlement docs w/H and told him she wanted half the equity in the home. Docs were then executed by the parties

· H filed a petition for dissolution; W defaulted. Ct rendered a judgment incorporating the settlement agreement. 

· 15 months later, W, represented by counsel, filed motion to set aside on the ground of extrinsic fraud

Holding:

· An inequitable division of CP, by itself, is insufficient to set aside a judgment and settlement agreement. Once a settlement is incorporated into a judgment, a strong showing of extrinsic fraud is required to set aside the agreement

· H merely suggested it would be less expensive and traumatic to proceed w/o counsel, and did not threaten W or make any false representations to induce her not to see an atty. There was no concealment b/c H spent 10 minutes going over the docs w/W

· W didn’t file her motion within the six month period prescribed by CCP 473 for obtaining relief from a judgment due to mistake, inadvertence, surprise, or excusable neglect. Once the 6-month period elapses, the only ground for relief is extrinsic fraud.
E.  Marriage of Brockman, Cal App, 1987, p. 540

Facts:

· W filed for dissolution and obtained RO against H from approaching her or their kids

· Despite RO, W allowed H to take the kids away for a weekend. H refused to return the kids. H then applied for, and was granted, his own ex parte order awarding him custody

· H later offered to return kids. W promised to agree to a settlement agreement where she would give up all claim to the couple’s comm. assets in exchg for sole physical custody

Holding:

· One who has been prevented by extrinsic factors from presenting her case to the ct may bring an ind axn in equity to secure relief from the jdgmt against her

· Extrinsic fraud is not the only ground for setting aside a settlement. Duress is also a valid ground. Trial ct erred in failing to determine whether W’s consent was coerced.

PROPERTY DISTRIBUTION AT DEATH
A.  Dargie v. Patterson, Cal, 1917, p. 543: The Item Theory
Facts:

· H, w/o W’s knowledge, made a gift of comm. realty to a third party. 
Issue:

· May W avoid the deed in its entirety, or only so far as is necessary to protect her rights?

Holding:

· Upon the death of a H who has attempted to convey CP, his nonconsenting W may recover an undivided one half of such prop in an axn brought agst the grantee
Resolves 2 issues:

· An inter vivos gift of CP made w/o consent of the other sp shall be treated as a testamentary transfer of the donor’s one half interest if the gift is not judicially challenged before the donor’s death.

· Dargie rejects the “aggregate” theory and adopts item theory of CP distribution at death. A surviving sp owns a one half interest in every item of CP. Decedent may transfer, by will or testamentary substitute, no more than his one half interest in each asset.
· Note that item theory applies with full force at death, but not divorce.
The Surviving Spouse’s Obligation to Elect

· Definition: Right of sp to choose whether to take by will or to take by legal rights. Election arises only when one sp bequeaths more than is actually his to give.

· If H improperly leaves prop belonging to W to other legatees, W can either:

· Take all that was bequeathed to her under the will and allow the transfer of her property to occur to the other legatees; OR

· W can elect against the will and take a one half interest in every item of CP.

· If a will states that an asset that is actually comm. is the decedent’s separate property and disposes of it, the surviving sp is required to make an election.

· If decedent attempts to pass only his one half interest, election is not required.

A.  Estate of Prager, Cal, 1913, p. 547

Facts:

· H died, leaving all of his real prop outside of LA to his bro, nephews and nieces, and everything else to W.

· W claimed that she could take the residuary gift and one half of the comm. assets bequeathed to others. H’s estate contends that by taking one half of the comm., W was precluded from taking under the will as well.

Holding:

· Surviving W may succeed to prop bequeathed to her by will, as well as one half of the CP.

· Testator is presumed to understand that he could not devise more than one half of the CP. He is also presumed not to have intended to bequeath that which would have vested in his sp automatically.

· A widow is forced to elect only where the testator demonstrates intent that the gift in the will is in lieu of her CP share

· Since H’s will does not declare any of W’s gifts are in lieu of her share, she may take her CP share as well as her gifts.

B. Estate of Wolfe, Cal, 1957, p. 549

Facts:

· Testator and W had entered into a prop settlement agreement in conxn w/divorce proceedings prior to reconciliation. Ct found that settlement was abrogated upon reconciliation and that all prop in which the testator had an interest at the time of his death was CP

Holding:

· Where prop owned by H&W is CP, but H’s will purports to dispose of his own and his W’s share of the CP as his SP, the assertion by the W of her rights under the will and at the same time of her interest in the CP would be inconsistent, hence W is required to elect

· Intent of the testator would be thwarted by giving literal effect to the will while recognizing the CP rights of the surviving sp

· Here, testator described his prop in general terms, (all of my property, all of my estate). Thus, he will be presumed to have intended to dispose of only that interest which was subject to his power of testamentary disposition.

Note:

· H thinks will is valid, and prop he acquired as result of prop settlement is now his SP. What weight do we give to H’s intention, which is based on a mistake of law? 

· Even if it was a mistake of law, H clearly thought he could do this. We can’t honor the estate plan by letting W collect under both the will and her legal rights.

Apportionment of Debts at Death
In General:

· Payments of decedent taken off the estate when it’s probated. How do we decide liability of comm. to debts taken by the other sp?

· We hold all of the comm. liable for the debt. We don’t hold it solely to the one half of the CP allocable to the decedent.

Probate code 11444: 
· In the absence of agreement, each debt of the decedent is apportioned to all prop of the sp who acquired the debt. The prop is then adjusted to take into acct any right to reimbursement.

· Under 11444, ct has to do what it would do in a divorce case: decide whether each item is comm. or sep, and then determine whether debts are comm. or separate. We’re reading statute to mean debts that were incurred on behalf of the SP.

A.  Estate of Coffee, Cal, 1941, p. 556

Holding:

· The portion of CP which belongs to W after H’s death is the one half which remains after the payment of H’s debts and the expenses of admin, even when H’s share of the comm., together w/his SP, is ample to pay those debts and expenses.

· Probate code subjects all the CP passing from the control of the H, by death or otherwise, to administration, to his debts, and to certain other charges.

· This is correlative to the principle that during the H’s life the CP is subject to his debts. 

§ 11444.  Allocation

   (a) The personal representative and the surviving spouse may provide for allocation by agreement and, on a determination by the court that the agreement substantially protects the rights of interested persons, the allocation provided in the agreement shall be ordered by the court.
 
   (b) In the absence of an agreement, each debt subject to allocation shall first be characterized by the court as separate or community, in accordance with the laws of the state applicable to marital dissolution proceedings. Following that characterization, the debt or debts shall be allocated as follows:
 
   (1) Separate debts of either spouse shall be allocated to that spouse's separate property assets, and community debts shall be allocated to the spouses' community property assets.

§ 13550.  Personal liability of surviving spouse

   Upon the death of a married person, the surviving spouse is personally liable for the debts of the deceased spouse chargeable against the property described in Section 13551 to the extent provided in Section 13551.

§ 13551.  Limitation on liability

   The liability imposed by Section 13550 shall not exceed the fair market value at the date of the decedent's death, less the amount of any liens and encumbrances, of the total of the following:
 
   (a) The portion of the one-half of the community and quasi-community property belonging to the surviving spouse
 
CHOICE OF LAW AT DIVORCE AND DEATH

Leading Case:

· Fall v. Eastin, U.S., 1909 

· Couple lived in NE, then moved to WA. After living in WA, H files suit against W for divorce. W alleges that she should be granted property that was in NE. H argues that prop in NE was SP b/c he had acquired it w/SP funds 
· WA ct grants prop in NE to W. Ct ordered H to convey prop to W by making out a deed to her. H refused. 
· WA ct orders a ct official to sign a deed conveying the prop to W. W then takes deed to NE and files suit to quiet title. 
· Under NE law, divorce ct couldn’t award prop titled in the H to the W. Also, WA doesn’t have jdxn to convey NE land. 
· SC agrees. Real prop is subject to the control of the state in which it’s situated. No other state has the power to act on the prop directly. We can’t allow Wa ct to act on Ne prop.

Community Property: 
· If prop is acquired out-of-state by a couple domiciled in CA, the prop will be held to be CP.

Quasi-CP at Death:
· CA wants other states to recognize that prop owned by dead people now domiciled in CA should be governed by CA law. Probate code has done the same thing for the opposite situation: if married person dies not in CA, but has prop in CA, we will recognize the right of the surviving sp in the other state to take the property under the will.  

· Under item theory, if prop is CP, the surviving sp will be entitled to one half ownership interest. How do you get other states to recognize that right? You must argue that parties were domiciled in CA; the interest of CA in providing for the unitary administration of the estate should trump the fact that prop is located in another state.
· Restatement agrees that state where land is located may decide to defer to law of state where parties are domiciled, thereby conceding that the interest in protecting married couples supersedes the interest of the state in which the property is located.
Quasi-CP at Divorce (§2660): 

· Prop subject to division includes prop situated in another state, but ct should divide in such a manner as not to change the nature of the property

· Divorce ct should give the real prop located in another state to the person holding title, then give W an offset of comm. assets which the ct has jdxn over. 
· 2660(b): If you don’t have sufficient offsetting asset:
· Ct can require parties to execute conveyances or take other axns w/respect to the real prop situated in the other state. Ct could hold H in contempt and put him in jail until he signs the deed to the W. 
· 2660(b)(2): Ct can award to the party who would have been benefited by the conveyance the money value of the interest in the prop that party would’ve rcvd if the conveyances had been executed.
§ 2660: Division where community estate includes real property located in another state

(a) If the property subject to division includes real property situated in another state, the court shall divide the community property and quasi-community property as provided for in this division in such a manner that it is not necessary to change the nature of the interests held in the real property situated in the other state.
 
   (b) If it is not possible to divide the property in the manner provided for in subdivision (a), the court may do any of the following in order to effect a division of the property:
 
   (1) Require the parties to execute conveyances or take other actions with respect to the real property situated in the other state as are necessary.
 
   (2) Award to the party who would have been benefited by the conveyances or other actions the money value of the interest in the property that the party would have received if the conveyances had been executed or other actions taken.

Property Acquired by Out of State Couples Who Later Become CA Domiciliaries

A. Hypothetical:

· NY couple retires and moves to CA w/substantial personal prop earned during marriage and titled in H’s name alone.

· If CA were to follow traditional lex locus choice of law rule that title to personal prop is determined by the law of the jdxn in which the parties were domiciled at the time the prop was acquired, CA would conclude that the NY assets were the H’s prop

· If marriage is terminated by divorce or H’s death, if CA were to follow the choice of law rule that the law of current domicile (CA) controls divorce and death distribution, W would have no claim to the prop acquired in NY b/c, with the exception of property that passes by intestacy, CA law does not distribute the SP prop of one sp to the other sp.

B.  Estate of Thornton, Cal, 1934, p. 572

Issue:
· §164 declares all prop other than SP, acquired by H or W after marriage, including property previously or subsequently acquired while domiciled outside the state, to be CP. It this unconstitutional as disturbing H’s vested rights?

· In common law states, sp who acquires property owns it. The other sp has no rights to the prop during marriage. At death, estate privileges compensate for this by allowing surviving spouse a third of the property. At divorce, though, spouse has to be taken care of w/alimony instead of property division.

· Ct makes two arguments agst W’s claim that prop had been reclassified under the definitional statute:
· Privileges and immunities argument: Here, H’s rights would be changed retroactively, i.e. applied to prop he acquired before coming to CA. We have to give citizens of other states the same privileges and immunities as we give citizens of our own states.

· DP argument: You can’t take prop of A and give it to B w/o any basis other than the fact that there’s been a change in domicile. 

Holding:

· The SP acquired by either sp in a common law state cannot be converted to CP by the mere act of bringing it into a CP state and establishing a domicile therein.

· If the right of a citizen of CA, as to his SP, is a vested one and may not be impaired or taken by CA law, then to disturb in the same manner the same prop right of a citizen of another state, who chances to transfer his domicile to this state, bringing his prop with him, is clearly to abridge the privileges and immunities of the citizen.

Note:

· Ct holds that the original QCP legislation unconstitutionally impairs vested prop interests b/c it changes the character of prop as soon as a person becomes domiciled in CA

· After this case, Cal legislature enacts first wave of QCP laws, all dealing with probate. Under §101 and 66, prop does not change nature when spouse crosses prop lines. Prop changes nature once spouse dies. 

Probate Code § 101.  Quasi-community property

   (a) Upon the death of a married person domiciled in this state, one-half of the decedent's quasi-community property belongs to the surviving spouse and the other half belongs to the decedent.

Probate Code § 66.  "Quasi-community property"

   "Quasi-community property" means the following:
 
   (a) All personal property wherever situated, and all real property situated in this state, heretofore or hereafter acquired by a decedent while domiciled elsewhere that would have been the community property of the decedent and the surviving spouse if the decedent had been domiciled in this state at the time of its acquisition.
 
Family Code § 125.  "Quasi-community property" 

   "Quasi-community property" means all real or personal property, wherever situated, acquired before or after the operative date of this code in any of the following ways:
 
   (a) By either spouse while domiciled elsewhere which would have been community property if the spouse who acquired the property had been domiciled in this state at the time of its acquisition.
 
   (b) In exchange for real or personal property, wherever situated, which would have been community property if the spouse who acquired the property so exchanged had been domiciled in this state at the time of its acquisition.

Family Code § 63.  "Community estate" 

   "Community estate" includes both community property and quasi-community property.

Family Code § 2550.  Equal division of community estate 

   Except upon the written agreement of the parties, or on oral stipulation of the parties, in a proceeding for dissolution of marriage or for legal separation of the parties, the court shall divide the community estate of the parties equally.

C.  Hypothetical
· H and W, who had been MA domiciliaries since their marriage 30 years ago, moved to CA after H retired. H was a physician and W had been a homemaker. All their current wealth is personal prop traceable to H’s earnings during marriage. It is all held in H’s name alone and is located in CA

· What happens if H predeceases W? With a will in which H leaves “all my property to my brother Frank”? Without a will?

· Even with will, Frank takes half. H only has control over half. 

· What if H dies w/o will? §101: One half to surviving spouse, and other half to decedent’s estate.

· If W predeceases H? With a will in which she leaves “all my prop to my sister”? Without a will? 
· W doesn’t have any property. 

· Definition of QCP in §101: Statute operates only upon death of the sp who acquires the QCP.  

· If they are divorced?

· W would be able to get half b/c §63 defines comm. estate as containing CP and QCP. Upon dissolution, ct shall make an equal division of the comm. estate

· Who has mgmt and control during marriage?

· Acquiring sp has mgmt and control b/c it is treated as tho it were his SP.

· During marriage, may a creditor reach the prop to satisfy a debt contracted by W? 

· §912: QCP is liable to the same extent and shall be treated the same as CP. Prop becomes QCP when decedent dies. If W had contracted a debt, and H dies, the debt can be enforced agst his estate.

· When does prop become QCP in a divorce? When the axn is filed? When trial ct divides the property? These are both constitutionally correct readings of the statute. Something must happen once sp enters state to give CA the power to apply its own law.

Constitutional and Statutory Limits of Quasi-Community Property
A.  Addison v. Addison, Cal, 1965, p. 578

Facts: 

· Parties were married in Ill in 1939. In 1940, parties moved to CA, bringing $149K in cash and personal prop. In 1961, W sought divorce and an equitable division of the marital prop:

· W claimed that H had verbally recognized her interest (oral transmutation)

· W argued that the marital prop was quasi-CP, contending that prop presently in H’s name was acquired by use of prop brought from Ill, and that prop would have been CP had it originally been acquired while parties were domiciled in CA

Holding:


· QCP statute makes no attempt to alter prop rights merely upon crossing CA boundary. It is only applicable if, after acquisition of CA domicile, an axn for divorce or separate maintenance arises. 

· Statute doesn’t violate DP. Vested rights may be impaired w/DP whenever reasonably necessary to protect health, safety, morals, or general well being

· Where party would otherwise be left unprotected, state has substantial interest in equitably dividing marital prop. W is a member of a class of persons who have lost the protex of Ill law had they sought a divorce there. CA must provide that protex

Notes:

· What justifies QCP law is that CA has an interest in regulating the affairs of parties divorced in CA. 
· Thornton is still on the books for the proposition that there has to be something other than moving into CA to create QCP. 

· Today, QCP retains its SP nature when the parties become domiciled in CA. The QCP label only becomes significant at divorce or death, at which time the state’s power to alter prop rights is sufficient to overcome any claim that the state is impairing prop interests that vested in the acquiring sp’s original domicile.

B.  Marriage of Roesch, Cal App, 1978, p. 584

Facts: 

· H and W lived in PA and acquired assets there.  H separated from W and moved to CA, where he filed for dissolution. Trial ct characterized PA assets as QCP.
Holding:

· The privileges and immunities and DP clauses preclude reclassification of prop based upon change in domicile except in cases where two conditions are met:

· Both parties have changed their domicile to CA

· Subsequent to the change of domicile, the spouses sought legal alteration of their marital status in CA.

· CA’s QCP statute cannot, therefore, be const applied in this case, b/c W wasn’t domiciled in PA.

Notes:

· Ct was wrong in its analysis. Here H has petitioned CA ct for divorce. CA has personal jdxn over H. 

· What if you have converse case, where nonacquiring sp files action for dissolution in CA. Under CA law, can she get ct to divide PA property? Not under Roesch. If nonacquiring sp comes to CA, you could say that CA’s interest in her doesn’t extend to property located in PA. The most CA could do is grant her a divorce. 

· Roesch reads Addison requirements too literally and puts a constitutional gloss on it. They have eliminated some cases that CA could control if it wanted to. 

· Question remains as to how much contact CA has to have with parties who move to CA. Some cases suggest it’s enough if one sp is in CA and there’s a cnxn btwn CA and the property of the sp.

C.  Marriage of Jacobson, Cal App, 1984, p. 592

Facts:

· Parties lived together for short time in Iowa. H filed divorce in IA, W filed in CA. Parties agreed that pension would be put over until H retired, then they would apply CA law.

· Ct says CA can apply its own law, b/c H submitted to the stipulation and the jdxn of the CA cts. Military pension law says that by consenting to jdxn, you can confer jdxn over the pension. This takes this case out of the general body of QCP law.

· Trial ct was authorized to classify the pension as CP w/o violating either DP or the privileges and immunities clause of the C where W was domiciled in CA, H consented to CA jdxn, and the W initiated the dissolution proceedings in CA

· If the parties had meant to reserve to the H the right to have the law of IA applied to the military pension, they could and should have put it in the stipulation.
D.  Marriage of Fransen, Cal App, 1983, p. 594

Facts:

· H and W lived in CA for short period of time. H later moved to ID to seek a divorce. W remained in CA. Upon the dissolution, trial ct awarded to W one half of the 10 percent of the pension earned by H in CA as CP, but did not equally divide the remainder of the pension earned outside of CA during the marriage as QCP. 

· H later moves back to CA and W sues him there.

Holding:

· Military pension earned by H during marriage but outside CA is subject to an equal division btwn the parties, as well as the pension earned by the H while residing in CA, where both parties have changed their domicile to CA and sought a legal alteration of their marital status in CA.

Notes:

· Ct says Roesch test is satisfied b/c H and W are now both domiciled in CA, even though W is no longer his W (they’re divorced by this time). Ct says we’re not limited to only the 2.5 years when they lived in CA. QCP statute captures all the prop H acquired while they were married, no matter where they were domiciled.

E.  Marriage of Ben-Yehoshua, Cal App, 1979, p. 599

Facts:

· W filed axn for dissolution and child custody two weeks after she and couple’s 3 kids arrived in CA from Israel.
· H came to CA temporarily and accepted service of process. H thereafter took kids back to Israel, where he was awarded a divorce and child custody

· CA ct entered a dissolution decree, awarded custody to W, ordered H to pay child support, and ordered division of real prop in Israel. H appealed

Holding:

· Although a CA ct cannot enter a decree directly affecting the title or interest in real prop outside the state’s borders, it can establish and declare the interests of such prop and enter orders in aid of such declaration requiring the parties to execute conveyances
· The decree entered by the trial ct will be interpreted as a mere declaration of entitlement to the prop which has no direct effect on the title to the prop in Israel.

CHAPTER XII: FEDERAL PREEMPTION OF STATE MARITAL PROPERTY LAW

Overview:

· Fed authorities have had little appreciation for CP principles.
A. Wissner v. Wisnner, SC, 1950

· H acquired armed forces life ins policies. Policies were acquired from earnings of service person. Fed law didn’t mandate that earnings of service person were SP. 

· H named his mom as beneficiary rather than his W. Had CA law applied, W would be entitled to one half property.

· But, SC says there’s fed preemption. The beneficiary is entitled to all of the property.
B.  Boggs v. Boggs, SC, 1997, p. 609

Facts:

· W1 predeceased H; by her will, her share in H’s retirement benefits went to H. H held a lifetime interest in two thirds of W1’s estate, with ownership interest going to her sons

· When H died, W2 contested the validity of the transfer to the sons

Holding:

· The purpose of ERISA is to provide income to a plan participant’s surviving spouse in cases where state law defining prop interest is contrary

· ERISA requires that a surviving sp be paid 50% of the annuity payable during the joint lives of the participant and sp

· If state law were allowed to control, W2’s share could be reduced well beneath that level. Also, funds could be diverted to an unrelated stranger. This would defeat the purpose of ERISA. Where a conflict btwn fed and state law clearly exists, the state law cannot stand.
Notes:

· Under ERISA, Congress enacted statute to embrace QDRO so that state divorce cts can distribute pensions. However, if marriage ends by death, there’s no QDRO. Deceased W’s testamentary control has been subordinated by Congress. 

· At some pt, HHK thinks there will be an effort to protect the rights of widows in ERISA.
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