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LEGISLATION

Spring 2004

Professor Frickey

THEORIES OF THE LEGISLATIVE PROCESS

I. Pluralist Theories (the role of interest groups in policy making)

A. Descriptive



1. citizens organize into groups for political action (“factions”)

2. interest group politics results in “pluralism”—the spreading of political power across many political actors.

3. politics can be conceptualized as the process by which conflicting interest group desires are resolved.

B. Interest Group Liberalism: Pluralism as a positive political force.  

1. Rather than fear factions, we now rely on large, organized groups to play a large role in the political process. 

a. Political parties provide a structure for governance and information for voters

b. churchs, unions, may become involved in politics as a secondary matter to improve their members’ lives.

2. Theodore Lowi see the prevalence, strength, and diversity of interest groups as a sign of political health.  The groups act as checks against each other.  Constituents may use interest groups to signal the intensity of their preferences is a way not possible by voting.  

3. Main benefits of Pluralism:

a. Interest groups may protect us from a strong and tyrannical gov’t  

b. the result of a robustly pluralist system will be moderate and well-considered policies.

c. Interest groups represent the most meaningful possibility of participation by individual citizens.  

C. Public Choice Theory: Interest Groups as Pernicious Political Influences
1. Their may be disparate access to the political process; business voices are overrepresented and the broad public interest and the less advantaged are underrepresented.  
2. See CHART BELOW; If concentrated benefits/distributed costs, argue that the state should be interpreted narrowly to protect the public interest, if text is ambiguous.

D. Interest Group Theories: Explanation and Critique
1. Public choice theory explains the success of “distributive policies” that pass out goodies to many interests at the same time: such as tax bills that offer loopholes to many groups, defense appropriation bills that send $ to many districts, etc.  Here, the “losers” may not even be alive, if deficit-spending is used to put the burden on future generations. 

2. Regulatory Policies—these cause groups to fight over a single prize (EX: winning a television channel permit)

3. Redistributive Policies—similar to Redistributive policies, but the classes are much bigger (e.g., rich v. poor)

4. CRITIQUE
a. Not all legislators are “rent-seekers” looking for financial rewards from special interest groups; they have independent beliefs and legislative goals.

b. Interest group $ may be more effective at electing members who share their beliefs than changing lawmakers’ minds

c. Interest groups are better at blocking legislation than passing it, and are more effective w/ legislation that has low visibility than when legislation is well known.  

Public Choice Theory

	Distributed Benefits/Distributed Costs

Majoritarian Politics

DEMAND

Little group activity, some large groups of unorganized citizens will support benefits (clean air legislation) or fight costs (tax increases)

SUPPLY

-Often no bill or symbolic action b/c nobody fights for or against

-May pass burden off to agency

INTERPRETIVE STRATEGIES

Danger:  Laws are usually in the public interest, but legislature doesn’t always update as society/underlying problems change

Response:  Courts can expand law to new situations and develop in CL fashion (subject to limits imposed by statutory text)


	Distributed Benefits/Concentrated Costs

Entrepreneurial Politics
DEMAND
-General benefit from specific taxation

-Majority imposing its will on the minority

-Opposition usually well organized

-Must rouse inattentive public to support

SUPPLY

-Draft ambiguous bill and pass off to agency interpretation b/c of organized opposition

-“victory” all around

INTERPRETIVE STRATEGIES

Danger:  Regulated groups tend to evade their duties and may try to influence agency created to administer law

Response:

-Courts can monitor agency enforcement and private compliance

-Courts can create procedures to assure other groups are heard

-Courts can put pressure on agency to be faithful to law.

	Concentrated Benefits/Distributed Costs

Client Politics

DEMAND

-Strong interest group support/Weak opposition

-Too difficult to fight against/Logrolling

SUPPLY

-Costs allocated to uninformed public→legislature will distribute subsidies and power to organized beneficiaries

-Policy is often self regulation

INTERPRETIVE STRATEGIES

Danger:

Rent-seeking by special interest groups at the expense of the public

Response:

Courts should construe statutes narrowly to avoid unwarranted benefits.  Ensure statute lives up to public-regarding justifications
	Concentrated Benefits/Concentrated Costs
Conflictual Interest Group Politics

DEMAND

-Produces immediate/identifiable winners/losers -Well organized on both sides

SUPPLY

-Favor no bill or delegation to an agency b/c this is a no win situation

INTERPRETIVE STRATEGIES

Danger:

Statutory balance/deal may grow unexpectedly lopsided over time

Response:

Judiciary should not attempt to make major updates unless interest groups are unable to get legislature’s attention




II. Proceduralist Theories (emphasizing the many obstacles a bill must pass to become law)
A. “Vetogates”—determined minorities can kill or maim legislation.  Whoever controls these choke points has the power to kill legislation.


1. EX: committees, conference committees, rules


2. Theories of a committee’s purpose
a. Informational role: committees are part of an efficient congressional organization.  Monitoring by the general body to ensure that the committee is acting as a faithful agent of the whole is less costly than developing expertise on every issue.

b. Rent-Seeking: the committees distribute unjustified benefits to interest groups.  Members are extremist outliers that have strong ties to the area (EX: rural members on the Agriculture Committee) so committees are more extreme than the whole body, and they seek to pass legislation that benefits small and active groups at the expense of the public good.  

c. Tools of the Majority Party: the committee organization provides an organization that enables most majority-party members to be reelected and permits the majority party to remain in Congress. (EX: the majority party allows rural Senators to be on the Ag committee, so their constituents are pleased and re-elect them; those member then return the favor.)

3. Generally, it is easier to block legislation in the Senate than in the House, b/c the Senate has less rules (EX: filibuster).

4. Vetogates are critical b/c the cts often rule that the statements that are made by gatekeepers (e.g., committee members) as reflective of the intent of the body b/c their support is critical to passage.


a. But are these statements true, or are speakers shading the truth?

i. Montana Wilderness Association v. U.S. Forest Service—this bill changed the rules for access to all nonfederally owned land within the boundaries of the National Forest System; the question is whether it applied nationwide or just in AK.  Cong. Udall (a key controller of several vetogates) said in the record that it applied only to AK.  However, it clearly was the intent of Congress to have it applied nationally, and Udall’s amendment to limit the scope to AK was never adopted.  Thus, Udall’s statement was an attempt to trick the judiciary, and it worked (for a while).  
B. Liberal theory disfavoring gov’t intervention—statutes should be hard to enact. 

a. Hamilton, in Federalist Papers #73, said that proceduralism is “an additional security against the [enactment] of improper laws.   

b. BUT, some say that this is simply a preference for the status quo regulatory regime (common law) vs. a legislative change (statue); this is not a neutral preference.

C. BUT, this proceduralism will slow good laws as well as bad ones (e.g., the Civil Rights Act)

C. The Deliberative Value of Process—proceduralism is a tool to encourage public deliberation about legislative proposals.   

a. Proceduralism slows bills down and offers the opportunity for deliberation, but does not necessarily guarantee it.
III. Institutional Theories (These theories focus on the institutions (instead of the players) that shape the structure of the interactions).

A. The Effect of Institutions on Decision-making

1. “majority vote cycling”—majority rule sometimes cannot resolve the choice among three or more mutually exclusive alternatives that are voted on in pairs.  

a. This is solved by “structure-induced equilibria,” aka how the finite votes are set up.

2. The way that the voting is set up can change outcomes, and the cts’ interpretation.

a. Powell v. McCormack—the Sup. Ct. declined to equate a 2/3 vote to exclude Rep. Powell w/ a 2/3 vote to expel, b/c different voting rules applied to each choice.  

b. Cts may be wary to trust committee reports which have not been through the required procedures that a bill passed into law was; this supports textualism.
B. Positive Political Theory: Institutionalism and Game Theory—PPT recognizes that other political actors will influence the content and timing of policy.  The core assumption is that all relevant actors (such as politicians and judges) act rationally to bring policy as close as possible to their own preferred outcome.  Thus, when the chair of a committee drafts a bill, he is anticipating how the other players will act.  


1. EX: Udall in Montana Wilderness.

THEORIES OF STATUTORY INTERPRETATION

Potential Underlying Norms

· Rule of Law: predictable, stable, accessible to citizenry

· Democratic Legitimacy: deference to decisions by popularly elected legislators (not life-tenured judges)

· Pragamatics: interpreters have a duty to contribute productively to statutory scheme & common good 

I. Intentionalism
A. Specific Intent: how legislators actually decided a particular issue of statutory scope/application; to go against specific intent means interpreter is betraying any statutory deal that may have been made

· Holy Trinity
· ministers are excepted from statute banning importation of contract labor

· Legislative deliberations in Senate suggest that legislators knew the bill included professionals (like lawyers); only artists and lecturers were excepted; Senate floor mgr suggested an amendment that would except other professionals as well, but it never happened; = smoking gun

· Weber
· upheld affirmative action program

· Rehnquist’s dissent points out legislative history showing statements by Senate sponsors that no hiring or firing based on race, even if meant to improve racial balance

· Proponents of

· Roscoe Pound, Spurious Interpretation (v. Genuine Interpretation)

· “Genuine interpretation” = ascertaining the meaning a speaker intended to convey when uttering a statement; text has no autonomous significance—it has encoded message from speaker; rejects literal textualism

· If specific intent is not available, then rely on imaginative reconstruction

· “spurious interpretation” is not necessarily illegitimate, but is not “interpretation”; rather, it is “revising to promote justice.”  

· Critiques (and critics) of

· Art I, § 7 requires legislation to be product of both Houses

· Problems of aggregation: Are you sure a majority agreed with a particular statement?  That’s why committee reports and statements of sponsors are so good.  

· Problems of attribution: legislative history can be manipulated; 

· Changed circumstances: In Weber, disparate impact theory had arisen since passage of CRA of 1964, and it had been 15 years and yet workforce was still not integrated at all; Congress didn’t consider affirmative action with these circumstances in mind.

· Max Radin: “intention of the legislature is undiscoverable”; what can we know of the “intent” of a group of hundreds?  Legislatures exist to pass statutes, not to impose their will on the citizenry

B. Imaginative Reconstruction: what legislators would have done had they thought about the issue

· Not a very strong theory, b/c it depends on how you frame the issue

· Proponents of

· Justice Learned Hand

· Weber, i.e.

· Do you want to allow voluntary quotas in hiring? (no)

· Would you allow voluntary preferences if no improvement in integration over 10 years? (yes)

· Should small businesses have flexibility to comply with the law? (yes)

C. Purposivism (Legal Process Theory): legislators’ general intent, or purpose, in enacting the law

· Goals of

· Achieve democratic legitimacy of other intentionalist theories while allowing statutes to adapt to new circumstances

· Hart & Sacks: Legal Process Theory, p. 696

· Ask: What was the mischief to be cured?  What was the remedy that was passed?

· Interpret statute so as to carry out its purpose, BUT 1) don’t give words a meaning they can’t bear and 2) a meaning which would violate established policy of clear statement (especially for criminal laws, departure from prevailing laws/policies)

· Assumes legislators are “reasonable persons pursuing reasonable purposes reasonably”; law is rational (normative assumption)

· Case of the Speluncean Explorers: explorers trapped in a cave; kill one of the group in order to eat him and thus survive; when they get out, they are tried for murder; this case illustrates the continuum of law & morality
· Keen: (convict); textualist: law is wholly distinct from morality; if we think the law is wrong, we should leave it alone anyways and let the legislature fix its mistakes

· Truepenny: (convict) judicial role should not concern morality b/c other institutions are more competent to evaluate morality; let them seek clemency from exec

· Tatting: (withdraw) unresolvable tension between law and morality; 

· Foster: (Fuller himself) (acquit) purposivist: law is not morality, but is intertwined with it; the purpose of a murder statute is to deter wrongdoing, but that doesn’t apply here; the correction of legislative errors/oversight is not to supplant the legislative will, but to make that will effective

· Handy: (acquit) law = morality; follow common sense and social norms; public opinion is impt when making the decision

· Hallmark of New Deal

· Applied in

· Holy Trinity

· Purpose of Alien Contract Labor Law = to prevent e’ers from lowering wages by importing cheap labor

· What’s spirit of law?

· Weber

· Majority says Purpose = workforce integration; equality of results

· Dissent says Purpose = colorblindness; equality of opportunity

How do you get around plain language????

· Correcting Legislative Mistakes, p. 700

· How do you know if a legislative mistake was made? Look to purpose.  If none exists, and no explanatory legislative history, then likely a mistake

· Shine v. Shine (1st Cir, 1986) = mistake

· Parties were married; they separate; they divorce, and divorce decree doesn’t say anything about alimony, though separation agreement did; husband declares bankruptcy to escape the debt; can Lewis use the bankruptcy statute to escape debt to former wife/support payments? Ct holds for wife.  = mistake

· In 1978 they amended the statute, and deleted (accidentally?) the section that exempted such property settlements from bankruptcy ct.  In ’84 they corrected the “mistake,” the ct cites this to show that it was a mistake, although the amendment technically is not binding b/c it happened after this case started.

· Long standing policy that such a debt could not be discharged

· Here, the “purposive” argument wins, but there are ways to make this look more mainstream (EX: the ct clearly has the rt to fix statutory omissions as “drafting mistakes”)

· Mistake left unmentioned: Typo issue on * 705 – go back to 703 – “or under a property settlement” – these words are in the original but not when reported out! So you could have argued that this was a mistake and as a typo error it shouldn’t be enforced. There is no proof that it is but…As a judge you can say I don’t have to enforce this and its totally sensible that this is what happened. This is a narrower theory and its much more likely a court would be willing to grab this ball and run with it rather than the one that the court used in Shine.

· Ct uses made-up canon: family obligations should not be dischargeable unless Congress is clear

· BUT SEE US v. Locke (1985): = no mistake; deadline cases are different/strict

· “difficult textual problem in F’s mind”  Holders of certain mining permits must file certain documents “prior to Dec. 31”; the guy did it on Dec. 31 and his land was taken away, even though officials had told him it would be okay.  They ct ruled that there is a special status for deadlines, and that the ct did not have the authority to change them.  Marshall said that there is a difference “between filling a gap left by Congress’s silence and rewriting rules that Congress specifically enacted.”  In the dissent, Brennan/Stevens said that this was a drafting error, and that there was no purpose to have the date on Dec 30 instead of Dec 31.  Practice guide – F would go and find cases that are pro-plaintiff here and say – “ah…a cannon!” To help get the court to change its view. 

· Critiques

· Congress can fix its own mistakes, as it did with amendment in Shine

· Conflict with need for legal certainty

· Statute Inconsistent with Legal/Social Evolution, p. 707 (Dynamic Statutory Interpretation)
· Do you go with specific intent, or interpret statute in light of subsequent events?
· If law does not evolve with changing social mores, then law will lose its legitimacy
· Li v. Yellow Cab (Cal, 1975): Ct interprets Cal. Civil Code to allow for comparative, rather than contributory, negligence (even though contributory negligence had been the law since 1872).  Can the cts now change by common law techniques what is now a statute? The ct says yes; language is ambiguous and open to both interpretations; conception of the codification should not stifle the evolution of the law.  Ct can do this b/c Cal. Civil Code has liberal rules of interpretation that say code should be viewed as continuation of common law.

· Female Juror Cases: state statutes limited juries to “electors”, which excluded women; after 19th A, were women now included?  State courts split on this issue.  Relied on rule of general terms evolving: “Legislative enactments in general terms, prospective in operation, apply to all persons/subjects within their general purview coming into existence subsequent to their passage.”  

· In the Matter of Jacob (NY, 1995): This is the most difficult textual barrier we’ve seen so far!  Ct gives liberal, purposive interpretation to NY adoption law, thus allowing adopting by gay co-habitator and mother’s boyfriend. Ct relies on big picture of purpose—that policy of state is to place kids in stable families, and legislature has continuously expanded statute to allow for more placements of kids.  Ct should have used canons, too, to strengthen opinion; 1) absurd result, b/c homosexuals are allowed to adopt; it’s legal to cohabit; sodomy is not illegal 2) avoid C questions—NY law forbids adoption even though co-habitation is legal

· Bad Statutes/Adherence to Public Norms, p. 720 
· Public Citizen v. US Dept of Justice (1989): Is the ABA advisory committee on the federal judiciary subject to the open meeting requirement?  Ct says, no, this would be an absurd result & not within “spirit” of the statute
· Pontiac Trans Am (NJ 1985): Here the ct declined to apply a forfeiture law against a car that was driven by a son, and used to commit a crime.  Even though the statute is pretty clear – so the judge flees to a “avoiding constitutional issues” canon - The ct said that such seizure would be unconstitutional, and thus the “purpose” of Congress must have been for the law not to apply. Note: 1. cannot use evolutionary interpretation because society hasn’t changed; 2. can’t use plain meaning because the statutory text is pretty clear; 3. purpose is iffy because its goal would be to increase supervision but the law is so harsh due to strict liability.
· Critiques of Legal Process Theory, p. 727

· How do you differentiate between competing purposes?  This allows for judicial activism.

· Even if you agree on purpose, you may have competing ideas of how to carry it out; i.e. is affirmative action the best way to achieve equality of results?

· Need to be realistic about the legal process: it’s not rational; it’s rent-seeking; BUT, maybe legislators should be held to a higher purpose, even if their original intent was rent-seeking

· Allows judges to be “armchair policy-makers” (Posner), a task for which they are not the most competent; they’re better at looking just at text

· Legislatures should be responsible for updating statutes, not judges (democracy-enhancing)

· Purposive interpretation, rather than pure textualism, makes law less transparent

·  “Restrained” Purposivism: See below
II. Textualism
A. Text as Best Evidence of Legislative Intent / Soft Plain Meaning / “Restrained” Purposivism

· Plain meaning can be overcome by evidence of contrary legislative intent

· Text is best source of legislative intent

· Lord Blackburn’s “Golden Rule”: follow plain meaning unless to do so would lead to “an inconsistency or absurdity”
·  “Restrained” Purposivism

· Text is the best evidence of legislative intent; this is a presumption
· BUT
· Legislative history allowed
· Absurd-result exception allowed
· Spirit can trump plain meaning
· TVA v. Hill (1978): Does the ESA prohibit construction of the Tennessee dam b/c it is the habitat for a protected species, even though Congress has funded this dam and it is well under construction?  Ct says yes.  

· Inconsistent with legal process theory; Congress was not acting reasonably

· Majority relies on plain meaning, but also legislative history and canons (repeals by implication not favored, esp in appropriations bills)

· Dissent argues that absurd result exception applies

· Note: After decision, Congress passed law allowed dam to go forward; example of public choice theory in action, b/c TVA/unions were able to successfully lobby Congress (concentrated bene/distributed cost); if case had gone the other way, environmentalists wouldn’t have been as successful lobbying Congress

· Griffin v. Oceanic Contractors (1982): Company delayed paying $400 owed to seaman; statute requires double penalty for every day of withheld pay ($300,000 by time case gets to S Ct).  Held, for e’ee.  

· Decision = move away from purposivism towards textualism

· Majority relies on plain meaning; uses legis history to show purpose was to allow for punitive damages; if ct gets it wrong, and purpose is just compensatory, then let Congress fix the law; this is not an absurd result

· Brennan/Blackmun dissent argues absurd result; also would rely on dog-that-didn’t bark canon; when Congress amended the statute to allow for recovery over 10 day cap, they didn’t say anything about allowing for potentially unlimited recovery; this would have been a drastic change, and the fact that no one said anything probably means that Congress didn’t intend for unlimited recovery/removal of judge’s discretion.  


B. The New Textualism

· The only object of statutory interpretation is to determine the meaning of the text, and the only legitimate sources for this inquiry are text-based or text-linked sources

· Ordinary meaning to ordinary speaker of English language should govern the interpretation (60% - 40%, NOT 90%-10% as in “plain meaning.” 

· Rejects use of legislative history, as well as other evidence of legislative intent or purpose; legislative is not the LAW; to rely on it violates Art. I, § 7 b/c 1) hasn’t been passed by majority of members of both Houses; 2) can be so easily manipulated; 3) waste of resources for attys and others

· Does consider context (see 770-72) 

· Dictionaries (esp. contemporary with statute)

· Other parts of statute; or “whole code” 

· Related/borrowed statutes 

· Scalia will consider

· Absurd results (Bock Laundry)

· Canons (Chisom, dissenting)  (He waffles on this, also says they “increase unpredictibility/arbitrariness of judicial decisions) 

· Green v. Bock Laundry (1989): Prisoner suing for product liability; at issue was Rule 609 of Evidence, which allowed balancing of probative value for Ds, but makes civil Ps automatically impeachable if P was a convicted felon

· Text can’t mean what it says; What do textualists do when this problem arises?

· Majority (Stevens) looks to common law background (allow automatic admission for civil Ps) and legislative history, which is inconclusive; also relies on dog-that-didn’t-bark canon, go with legal continuity rather than legal change.  Inserts [criminal] before [defendant] to allow for automatic admissibility for civil Ps and Ds. 

· Scalia (concurrence) acknowledges that plain meaning leads to absurd—even unconstitutional—result; thus he agrees that majority’s holding does “least violence to the text.”  To Scalia, inserting an adjective is not giving words a meaning they cannot bear b/c only “qualifying” a term.  Changing a word would be more violent.

· Blackmun/Brennan/Marshall dissent is purposivist; looks to Conf Comm Report for evidence of purpose of rule, which they see as to protect against prejudice.  From this standpoint, there should be a balancing test for all parties, not just for criminal Ds.  Would insert [party] in place of [defendant]

· PF says: Is this an absurd result?  Arguably it’s unconstitutional since it can’t pass rational basis test, but no justice relies on “avoid C questions” canon.

· Chisom v. Roemer (1991) (758): Sec. 2 of the VRA protects opportunity of minorities to elect “representatives” of their choice.  Does “rep” include elected judges in Louisiana?  Ct says yes.  

· Majority (Stevens) argument relies on 1) dog didn’t bark—legislature would have explicitly said something if they meant to exclude judicial elections, and legis history doesn’t reflect this; 2) purpose—Congress meant to expand coverage under VRA, and thus we should give it “the broadest possible scope”; 3) plain language—“reps” means winners of popular elections

· Dissent (Scalia) says ordinary meaning of representative is NOT judges.  “Our job is not to scavenge the world of English usage to discover whether there is any possible meaning of “representatives” which suits our preconception that the statute includes judges.”  

· West Virginia Hospitals v. Casey (1991) (767): Does §1988, which permits award of atty fees to prevailing Ps in civil rights cases, also include expert fees?  Ct says no.

· Majority (Scalia) looks to “whole code” to come to answer.  “It is our role to make sense rather than nonsense out of the corpus juris.”  Other statutes explicitly have language that applies to expert fees and, since §1988 doesn’t, then including it in “reasonable attorney’s fees” would make the other language explicitly regarding expert fees superfluous.

· Dissent (Stevens) says purpose of §1988 is to make Ps whole, according to legis history; if we get it wrong, Congress will fix it

· Ask: When was §1988 drafted?  If it was before widespread use of experts, then Scalia’s argument loses force.  Problem of using later statutes to interpret an older one, when legislature may never have contemplated future development.  

· Benefits of 

· Limits Judicial Discretion – the methodology most consistent w/ the rule of law and the separation of judicial and legislative powers and it avoids the corruption of the judiciary, where willful judges substitute their political preferences for those legitimately adopted by the legislature

· Predictability Increases – the rule of law requires a set of rules that are predictably applied to everybody.

· Efficiency – a lot of time and $ could be saved by abandoning the consultation on legislative history

· It avoids the corrupt use of legislative history which can be used “to look over the heads of the crowd and pick out your friends.”

· Encourage careful drafting

· Critiques of

· Strict textualism separates law and democracy; legislators were attempting to solve a social problem, and we should take into acct their intent

· “exercise in cleverness”

· dictionary shopping allows discretion/subjectivity
· Judicial discretion/values are allowed in through canons; i.e. textualists can “cheat” by changing canons into clear stmt rules (as in Gregory with the core state functions canon)
III. Dynamic Theories

A. Pragmatic Theory (Eskridge & Frickey FUNNEL OF ABSTRACTION)

· Our intellection framework is not single-minded, but consists of a “web of beliefs,” interconnected but reflecting different understandings and values

· Human d-making = a spiral; we consider several values before making a decision; 

· Holy Trinity: text went against him, but other factors pointed to outcome; Brewer used the funnel
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B. Economic Theory (Ex Ante Perspective)

· Choose a legal approach/theory based on whether it sets up a rule that will be good for the avg case and provides proper incentives for people—not because you like its result in a particular case

· Scalia & Easterbrook (7th Cir): argue that textualism, even when it reaches harsh results, is best for citizens in the long run b/c its predictable

· Posner (7th Cir): argues that legal process theory is most efficient

· TEXTUALISM: US v. Marshall (7th Cir, 1990) (773): Do mandatory minimum sentences for LSD exclude the weight of the carrier medium?  Ct says no, weight of carrier is properly included in determining mandatory minimum, and sentences are upheld.  Language at issue = is LSD on paper a “mixture or substance” containing certain amt of LSD.

· Majority (Easterbrook) relies on 1) plain language 2) ordinary usage—can’t pick LSD off of paper, so a “mixture” 3) structural argument—in the rest of the statute, “mixture of substance” language applies to all drugs except PCP; LSD was not excluded

· Dissent (Posner) says that ct’s decision leads to 1) absurd result—sentence much harsher for person who sold one dose dissolved in OJ v. dealer who sold thousands of doses; 2) Congress made a mistake—didn’t realize LSD was sold by doses (like PCP); 3) violates the purpose of Congress is coming up with a logical sentencing scheme; undermines legitimacy of criminal justice system without increasing deterrence

· CURB RENT-SEEKING: Perez v. Wyeth (NJ S Ct, 1999): Norplant contraceptive case; Should the P have been warned of side effects by drug company directly, or does Product Liability Act incorporate the learned intermediary doctrine and require drug companies to warn doctors only?  Held, for P.  Ct’s decision ignores clear legislative intent saying companies need to warn doctor only, despite the fact that statute says you have to consult legislative history!  Majority sees a concentrated benefit (to drug companies) and distributed costs (to consumers), so ignores legis history in favor of public good.  

· How would a textualist treat this case???  Text has specifics, but text also incorporates legislation history—which they hate; might argue that there something improper under Art I, §7 in incorporating legislative history, that this violates the law-making process of the Constitution; maybe create a new canon that there is a strong presumption against substantive incorporation of legislative history
· PF says: go and find cases that have concentrated benefits/distributed costs, where ct ruled for P, and argue precedent in these cases (see public choice chart)

C. Law as Equilibrium

· There is a consensus about some moral or policy issues; every citizen knows what it is—doesn’t have to consult the law to know; S Ct locates and applies the political equilibrium
· Holy Trinity: no one questioned the Ct’s decision, b/c it comported with Christian values at the time
· FDA v. Brown & Williamson (2000) (791): Does the FDA have authority to regulate tobacco, pursuant to its authority to its authority to regulate “drugs or devices that deliver them”?  Ct says no, even though text says yes (“articles other than food intended to affect structure or fcn of the body”).

· Majority (O’Connor, with Scalia & Thomas joining) argues that 1) there was a longstanding equilibrium that FDA can’t regulate tobacco—public understanding, agency interpretation, private reliance, congressional acquiescence to FDA decision & subsequent passage of other laws regulating tobacco; 2) dog-didn’t-bark when FDA Act was passed in 1938, and tobacco industry definitely would have barked

· Dissent (Breyer + 3) argues for 1) plain meaning; 2) purpose: protect public health 3) legislative inaction is not determinative

· Here, the anti-tobacco Clinton administration was disturbing the political equilibrium by appointing anti-tobacco head of FDA; S Ct reigned them in!  

· Isn’t this the perfect example of a rent-seeking industry that should be curbed?


D. Critical Theories

· Desconstuction opens up interpretive possibilities in statutory texts, the opposite agenda of textualist theories.

· Weber—Why should a provision put in to placate white conservatives not be read from the perspective of blacks?  Moreover, one can note that Weber would not have even been eligible for the craft program if it had not been set up by affirmative action.  

· The common idea that law is a set of rules is false; the perspective of the interpreter often matters more than what the text says, and thus his ideology controls the text.  

· Recontruction—critical theory can suggest positive moves that interpreters can make in the face of pervasive indeterminacy.  

· Weber—ask whether it was discrimination to help blacks, and whether their lack of qualification was the result of previous race-based policies.  

· Holy Trinity—this interpretation effectively created an exception for wealthy, upper-class individuals (ministers), and thus squashed political resistance to a xenophophic/racist law.  

· BUT


i. this undermines the “rule of law”


ii. this undermines the democratic process


iii. there is a “normative arrogance” here

IV. Interpreting the Text

A. Textual Canons (see Appendix B)
· Ordinary Meaning

· If old statute, consult old dictionary (i.e. Civil rights statutes from 1800s: white did not include Arab, even though today it might)

· If statute is technical, then adopt technical definition unless absurd result (BUT tomato—fruit or vegetable?  Ct went with vegetable b/c this was ordinary meaning)

· Canons of Word Association

· Why use them?  Reflect assumption that people use lists to link similar concepts and illustrate coherent patterns; require clear indication from Congress of broad regulatory intent

· Noscitur a Sociis: “it is known by its associates”

· Ejusdem Generis: where general words follow specific words in a list, the general words embrace similar items as the preceding specific words; i.e. “specific, specific, general”; i.e. if in Sweet Home, the last term had been “to otherwise harm” 

· Expresio Unius: inclusion of one thing means exclusion of another (negative implication); ask—what’s the normative baseline?  If it’s “no harming sister” then just ‘cause Mom says “Don’t hit or bite your sister” doesn’t mean you can pinch her.  

· Grammar & Punctuation Canons

· Last Antecedent Rule: referential and qualifying words refer only to the last antecedent, unless contrary to statute’s punctuation or policy

· “And” v. “Or” Rule

· “May” v. “Shall” Rule 

· GRAMMER NOT FOLLOWED: singular = plural; male = female (How does this affect marriage statutes?) 

· Golden Rule: adhere to the ordinary meaning and to grammatical construction unless this leads to absurd result 

· Avoid Absurd Results and Correct Scriveners’ Errors

· But what’s the difference between absurd result, and merely unreasonable result???  If truly absurd (e.g. Bock Laundry), then should be struck down as unconstitutional/ lacking rational basis.

· Babbitt v. Sweet Home (1995) (836): Illustrates many textual canons; Endangered Species Act says it’s unlawful for anyone to “take” an ES, and defines “take” as “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect;”  Interior Dept regs then defined “harm” as any act which “actually kills or injures” including “significant habitat modification or degradation.”  Issue =  Is this regulation allowed, consistent with statute?  Ct held that administrative definition was allowable.  

· Majority (Stevens): 

· Ordinary meaning of “harm” = “to cause hurt or damage,” which encompasses habitat modification; relies on dictionary 

· Avoid surplusage: If “harm” meant only direct harm, then “wound” and other words would be unnecessary; this is his response to Scalia’s noscitur a sociis argument

· Purpose of ESA = comprehensive protection for ES; “take” can bear the meaning of “indirect harm” 

· Whole Act Rule: Congress passed 1982 amendment allowing permits for otherwise prohibited takings, if incidental; this would be absurd if ESA meant to prohibit only direct harm; also, Congress implicitly ratified Dept’s interpretation of “take”

· Legislative history: conference committee report understands 1982 A. to be based on the understanding that §9 outlaws takings by habitat modification

· Chevron deference: this is a reasonable interpretation of statute by agency

· Dissent (Scalia): 

· Ordinary meaning = old common law meaning of “take” = “reduce animals to human control”

· Ejusdem generis: harm should be interpreted according to specific words in list, which suggest direct, intentional harm; majority wants to give “harm” an indirect meaning

· Noscitur a sociis: know “harm” by its associates

· Expresio unius: Other provisions of the Act prohibit only federal agencies from destroying or modifying habit; this suggests that private parties can

· Whole Act/Whole Code Rule: “take” in other contexts of ESA means direct harm only; also refers to Conservation of Polar Bears Act

· PF: Apply public choice theory here; decision is correct b/c this was a case of concentrated costs/distributed benefits; make forestry industry lobby Congress for change

· Maybe this case was actually decided based on political equilibrium, where agency regs had been in place for so long that people now relied on them

B. Whole Act Rule & Holistic Textual Sources 

FUNNEL OF TEXTUAL READING
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· Whole Act Rule: coherence valued; presumption that legislature drafted the statute as a document that is internally consistent in its use of language and in way that provisions work together; BUT, this doesn’t reflect the reality of how legislators actually draft statutes

· Title: doesn’t control plain meaning, but can be consulted to resolve uncertainty

· Preambles & Purpose Clauses: like titles—relevant for “purpose” but not controlling;

· Sutton v. United Airlines: relied on 43 million figure in preamble to suggest that ADA was not meant to cover myopia, b/c this would cover 100 million people

· Proviso: exceptions to statutes “provided that...”; to be narrowly construed

· Avoid Surplusage: presumption that every statutory term adds something to the law’s impact

· Presumption of Consistent Usage—and of Meaningful Variation (i.e. Casey)

· Statutory Structure: classic holistic argument that one interpretation fits better the structure of the statute than another 

· What do you do when you have conflicts among statutes???

· Repeals by Implication are Disfavored (e.g. Morton v. Mancari)

· Primacy of Last Enacted Statute (i.e. majority in Sweet Home re. 1982 A.)

· Specific trumps the general: this suggests that Congress probably deliberated on the issue and developed specific intent (e.g. Morton v. Mancari)

· Preserve continuity of rights & obligations

· Try your best to reconcile conflicting statutes

C. Precedent

· Super-strong Presumption of Correctness for Statutory Precedents: Once the S Ct has authoritatively construed a federal statute, the precedent is supposed to have a heightened stare decisis effect.  The Ct generally thinks that the legislature is the more appropriate place to change an interpretation.  This is based on an assumption of legislative acquiescence; if the legislature really didn’t like an interpretation, it could have changed it.   BUT, from legal realist point of view, problem of legislative inertia suggests this theory has flaws.  

· Reenactment Rule: The reenactment by Congress, w/out change, of a statute, which had previously received long continued executive [or judicial] construction, is an adoption by Congress of such construction.  This is NARROWER than heightened stare decisis, b/c at least Congress has to reenact the law, and it is BROADER b/c it does not apply only to Supreme Ct decisions but also to agency or lower ct interpretations.
· Judicial Construction of Similar Statutes (in pari materia rule): judicial interpretations of one statute can be informed by interpretations of similar statutes (i.e. dissent in Sweet Home) (see below)
most stare decisis effect --------------------------------------------------------------------least stare decisis effect

statutory decisions from highest court

(statutes are legislature’s responsibility)





common law decisions





(domain of judiciary)









constitutional decisions








(only cts can really change these decisions)

D. Interpretation in Light of Other Statutes

· Similar Statutes (in pari materia rule—on the same subject matter) 
· Pros: coherence of law

· Cons: 1) What to do when more than one statute in pari materia (i.e. FLSA & Title VII)?  2) Different political context btw statutes; policy is evolving; 3) undermine deliberate legislative compromises

· Cartledge v. Miller (NY, 1978) (1039): ERISA prohibits the assignment of an employee’s pension benefits.  Is there an exception for spousal/child support?  The ct looks at other statutes, such as the Social Security Act, the Veterans Benefit Act, etc., and says that since they all had exceptions, this shows Congress wants an exception here. Legislative intent determined from other federal statutes!  Text suggests no exception, BUT canon to encourage support of dependants, and other statutes, support finding an exception.

· Textualists can accept this decision, even though it violates the text, b/c it is a canon; “statutes in pari materia will be similarly construed”

· Modeled Statutes (intra-jurisdictional)

· When Congress legislates against the backdrop of other statutes, Congress is on notice that courts will use their prior holdings to interpret the new statute
· Lorillard v. Pons (1978) (1043): Is there a rt to a jury trial for private civil actions under the ADEA?  Ct says yes.  ADEA was modeled both on Title VII (non-disc purpose) and FLSA (procedures).  The ct looks at the Fair Labor Standard Act (FLSA), b/c the ADEA is supposed to be enforced “in accordance w/ the procedures of the FLSA.”  Since there is a jury trial in the FLSA, there is a jury trial for the ADEA.  

· Borrowed Statutes (cross-jurisdictional)

· Why distinguish between modeled and borrowed statutes?  Receiving jurisdiction may have different policies than giving jurisdiction (i.e. re. sovereign immunity).  In this case, it matters.  Alaska has a more restrictive view of sovereign immunity than federal courts do.  That’s okay.  They can agree to differ on their interpretation, even though the statute is borrowed.  
· Zerbe v. State (Alaska S Ct, 1978): P was falsely imprisoned based on inaccurate bench warrant, sued state based on negligence; Can AL be sued under AL Gov’t Claims Statute for claims arising out of false imprisonment couched in negligence terms?  Ct says yes,  despite the fact that AL statute is borrowed from Fed Tort Claims Act, and under federal interpretations of that Act, claims “arising out of” false imprisonment are not permitted; Holds that when you adopt a statute from another jurisdiction, you don’t adopt all of the interpretations, but only the interpretations of the highest ct in the jurisdiction, and this only presumptively; relies on AL policy for its decision

· Subsequent Statutes: Repeals by Implication are Disfavored

· Subsequent statutes in same jurisdiction may be sources of guidance concerning the appropriate interpretation of a statute.  

· Sweet Home: Majority takes into acct 1982 A. in deciding to broadly interpret ESA

· Montana Wilderness: second opinion took into acct Colorado Act to inform interpretation of Montana Act

· Morton v. Mancari (1974) (1054): Here, the ct is deciding whether preferences for Indians under the Indian Reorganization Act of 1934 were repealed by the Equal Employment Opportunity Act of 1972, prohibiting disc in fed employment on the basis of race.  The ct says no, b/c repeals by implication are not favored.  It says that the intent to repeal must be “clear and manifest.”  1) There was a longstanding Congressional policy of preference for Indians in tribal employments (1934 A, Title VII, other Acts in FN 8); 2) absurd result—If EEO Act is read narrowly to prohibit Indian preferences, how to explain 1972 Educ. Amendments, passed at same time, which permit them? 3) specific trumps the general 4) when two statutes are capable of co-existence, cts must regard each as effective, absent clear intent from Congress to the contrary.

· PF says: This is a very broad rule; maybe it should be narrowed to read that “repeals of longstanding policies are disfavored,” especially where there is no collateral evidence that the longstanding policy has been repudiated.
· Pros: Legislative transparency; prevents sneaky moves from special interests 

· Cons: Assumes legislature is paying attention to what old statutes say—no legal realism.  
V. Extrinsic Sources for Statutory Interpretation

A. Common Law

· When statute uses words with established common law meanings, cts will presume that those meanings are adopted by Congress.  

· CL is most relevant to the interpretation of statutes in traditional CL areas (torts, contracts, property etc), especially where the legislature has merely adopted or codified CL terms.  CL serves a “gap-filling” role.

· §1983 (922): CRA of 1871 says says that any “person” acting under “color of law” is liable if that person deprives another of his Constitutional rights.  B/c this law does not give much direction as to this liability, the Court has used the common law to carve out various exceptions to this law (e.g., prosecutorial & judicial immunity.).  
· Smith v. Wade (1983) (924): State prison guard does nothing to prevent injury to prisoner from battery by fellow prisoner; can punitive damages be awarded for recklessness, not just intentional tort?  Ct says yes—recklessness std has applied in tort law since §1983 was passed and still applies now, under CL (looks to past and current CL); there is no policy reason to treat punies under §1983 differently than for regular torts.  

· Question: Do you look to CL from time statute was passed (1870s) or present???

· Bob Jones Univ. v. United States (1983): Part of S Ct’s reasoning was that policy of tax exemption was to codify CL doctrine that charitable trusts get special privileges.  But at CL, special privileges were not given to institutions that violated local public policies (i.e. racial disc), so the same disqualification should be read into federal statute.  This argument is not totally convincing, esp considering strong textual arguments against it.

· Canon: Statutes in derogation of the common law will be narrowly construed.  BUT Scalia rejects this canon as a “judicial power grab.”  

· What do you do when you can’t get statutes to work for you?  Sometimes you can get the CL to work for you instead!  Statutes can inform the evolution of common law.  Thus, even if a particular statute doesn’t apply in your jurisdiction, you can reason by analogy that common law in your jurisdiction should change to reflect the statute.

· Moragne v. State Marine Lines (1970) (573): Longshoreman killed in FL’s “navigable waters.”  Does his wife have an “unseaworthiness” claim?  Ct says yes, even though CL, FL wrongful death statute, Death on High Seas Act, and Jones Act say no.  Ct can’t change the statutes, but it can change the common law.  Majority (Harlan) argues that more than 53 statutes (at state and federal level) suggest that wrongful death actions should exist under CL—the policy demonstrated in statutes informs the CL here.   

· Application: Landlord/tenant law; federal contracting common law has adopted the UCC b/c all states have (even though Congress hasn’t); generalize from criminal to civil law (i.e. speed limit of 65 mph suggests that speeding is negligence per se).  

· What do we do with obsolete statutes, especially as we have more & more of them on the books replacing the common law?  Calabresi (587) says we should have a law that any statute over 20 years old, thay if it were a judicial rule rather than a statute would be overruled by ct as obsolete, should be able to be overruled by a ct.  This proposal might raise separation of powers question, though.  


B. Legislative History

· Legislative history is the record of deliberations surrounding, and generally prior to, a law’s enactment.  Most legislative history is created at one of the chief vetogates through which bills must pass to become law.  

· Criteria for Using Legislative History

· Availability to avg lawyer

· BUT Kosak, where Marshall cites unpublished memo in support of the bill written 15 years before the bill was enacted!  This is rare!  

· In states where legis history not readily available, cts don’t give it much weight

· Relevant to question at hand 

· BUT do you look at legis history for evidence of general intent/purpose or specific intent?  If you can, read it for both, as Brewer did in Holy Trinity.

· Reliable evidence of consensus among legislators

· Unreliable b/c

· Generated early in legis process, before deals were made

· Reflects views of outliers, not the whole body

· Can be “captured” by special interests

· Blanchard v. Bergeron (1989) (949): Is §1988, which awards reasonable atty fees for civil rts cases, limited to amt provided for in contingent fee agreement?  Ct says no, a contingent fee contract does not impose an automatic ceiling on award of atty fees.  Majority’s argument is based on committee report that refers to 3 D Ct cases that correctly applied precedent to this issue, to show that the current interpretation is the one Congress had in mind; Scalia’s concurrence blasts this use of committee report, b/c he says there’s no way members of Congress knew what those cases said or read them; they were inserted by a staffer, or lawyer-lobbyist, and don’t represent consensus of Congress!  

· Most likely to be reliable to purpose, b/c likely to be agreement within the enacting coalition re. purpose

· Reasonable cost to attys

· Legislative Process

· Introduction of bill ( sponsor’s comments

· Referral to committee

· Committee hearing ( transcript; statements submitted

· Committee markup

· Committee report ( extremely useful (but not totally, b/c not bicameral)

· Informing function (informs floor debate)

· Judicial interpretation? Dangerous b/c a single staffer can skew judicial interpretation; can be captured by interest gps; 

· Floor deliberation ( statements, of sponsor; manager; supporter; opponents 
· Conference committee ( Report = golden, b/c bicameral (except in Nebraska)

· Executive ( signing stmt or veto stmt?

· Hierarchy of Legislative History

· Committee reports are the most useful legislative history, for they talk of the purpose of a statute and analysis of all the provisions (specific intent).  They may not always be reliable, b/c committee members may be outliers, or rent seeking.  BUT, they are closely monitored by the whole chamber and as repeat players they have an incentive to be honest.  Holy Trinity used Committee Reports
· Sponsors’ Explanatory Statements or floor managers are also very useful b/c overstatements will be objected to by opponents or allies, and as repeat players they will be honest.  Rehnquist’s Weber dissent made effective use of Senate and House Sponsors. In North Haven, the majority used sponsor’s statements as persuasive proof. 
· Colloquy on floor or in hearings – statements by supporters – not given much weight because supporters do not have the institution role of sponsor to control their statements nor do they have a leadership role in the enacting coalition. Opponents’ Explanatory Statements are rarely used b/c they are seen as having every incentive to misstate the bill’s effect. However, both majority and dissent in Weber used minor supporters’ statements.
· Rejected proposals (drafting and deliberation history) – changes to a bill based on prior presidential veto or evidence that proposed amendments were rejected (and are now being advanced as the meaning of the statute) have been important to the court. (Catholic Bishop, dissent) 

· Statements by non-legislative drafters - not usually given much weight due to the high chance of exaggeration or misrepresentation, inaccessibility, and its not necessarily reflective of the views of the enacting coalition; exception = legislative study commissions (Montana Wilderness letter exchange, 1008)

· Subsequent legislative history – disfavored under rule of law and policy reasons.  Prone to insincerity and misleading. Montana Wilderness – Judge Norris reverses because subsequent legislative history on another statute showed that Congress had a particular meaning in mind on the issue the Judge was faced with (Alaska act) accordingly – he relied on the history because it showed Congress had built on a certain construction of federal law when enacting a subsequent statute. In this case, promotion of coherence and reconciliation of the two statutes overcame presumption against subsequent leg. history.
· Presidential signing statements are usually considered to be subsequent legislative history; also they are seen as having incentives to misrepresent without congressional ability to respond. However, president is a repeat player. Statements should be treated with caution.  
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· Current Use of Legislative History

· Scalia & Thomas ( No

· Rehnquist & Kennedy ( Maybe

· Other 5 ( Sometimes

· Wisconsin Public Intervenor v. Mortier (1991): cite to say that the S Ct will still rely on legislative history 

· But usage in statutory interpretation cases is declining; Justices will lead with textual arguments in order to build a coalition with Scalia & Thomas

· Relationship Between Legislative History & Plain Meaning

· General rule is that legis history should be consulted only if the text and canons leave the interpreter uncertain as to legislative intent.  

· BUT, if meaning depends on context, how can you know that the statutory text is “plain” or the legis intent is “clear” without looking at the legis history???

· In re. Sinclair (7th Cir, 1989) (957): Does amendment to Bankruptcy Act, which added Chapter 12 providing benefits to family farms, apply to pending proceedings against family farms?  Easterbrook says no b/c where there is a conflict btw text of statute and the legislative history, text of statute prevails.  He rejects conference comm. report, which says family farms can convert to Ch. 12.  

· PF says: Is this case really so easy?  Absurd results canon may apply b/c statute was designed to help thousands of family farmers in bankruptcy.

· BUT, maybe legislators are trying to have their cake & eat it, too (please banks and farmers).  

· Subsequent Legislative History

· Montana Wilderness Assoc. v. US Forest Service (1981) (9th Cir) (I & II) (1003): Land was granted checkerboard style to RRs, with no easement.  Does Alaska Lands Act, which provides access to RRs over public lands, apply in Montana under §1323(a), which provides “access to nonfederally owned lands within the boundaries of the National Forest System”?  

· In first opinion, Norris says NO based on 1) Whole Act rule & in pari materia with other section of statute that applies to Alaska only; title refers to Alaska only 2) dog-didn’t-bark; would Senate have effected such a sweeping access to national forest lands nationwide without debating it?  

· In second opinion, Norris has to say YES b/c of discovery of subsequent legislation and legislative history.  The Conf Comm considering the Colorado Wilderness Act (3 weeks later) explicitly discussed that Alaska Lands Act applied nationwide, and so decided to leave this redundant provision out of Colorado Act.  Udall contradicts his earlier statements.

· PF argues that use of legislative history weakens Norris’ argument and forces him to have to recant in the second opinion.  His opinion could have withstood subsequent legis history if he had relied on canons instead: Whole Act, repeals by implication are disfavored; public grants should be narrowly construed.  Also, could have said Congress’ intent is not clear, and must be “clear and manifest” to get nationwide access; public choice theory arguments.

· Legislative Inaction 

· Dog-didn’t-bark canon: If no legislator notes that an impt policy is being changed, a ct should presume that no big changes are intended

· Canon of continuity: In the absence of clear indications to the contrary, statutes should be construed to maintain established rules & practices.

· Acquiescence rule: If Congress is aware of an authoritative agency or judicial interpretation of a statute and doesn’t amend the statute, Congress has acquiesced in the interpretation (i.e. Bob Jones) (i.e. Weber, where Congress didn’t overturn when it amended Title VII)

· Reenactment rule: If Congress reenacts a statute without making any material changes in its wording, the Court will often presume that Congress intends to incorporate authoritative agency and judicial interpretations of that language into the reenacted statute. (i.e. Lorillard v. Pons; Farragher v. Boca Raton, ratifying sexual harassment law in Meritor b/c had not been overturned by CRA of ’91)  

· Rejected (or Neglected) Proposal rule: If Congress (in conf comm) or in one chamber (on the floor) considers and rejects specific statutory language, the Ct will not interpret the statute along the lines of the rejected language. (Brown & Williamson)

· Bob Jones Univ. v. United States (1983) (1022): Do racially discriminatory schools qualify as tax-exempt orgs under IRS Code §501(c)(3) b/c they are “educational institutions”?  Ct says no.  Majority argument relies on 1) purpose of statute = grant tax exemptions to institutions serving public purpose not contrary to public policy; in line with common law definition of “charity”  2) legislative acquiescence; Congress didn’t amend statute after IRS passed regulation in 1970 which excluded discriminatory schools; moreover, even though bills were introduced to amend IRS reg, no action was taken on them—neglected proposal rule.  

· Rehnquist dissent argues for 1) plain meaning—Bob Jones is an educational institution! 2) expresio unius—Congress amended Code to exclude racially disc social clubs in 1976, so it could have done so for schools, too  2) rejects legislative inaction as evidence of legis intent, esp when it contradicts plain language 

· Political Equilibrium & Legislative Acquiescence: PF says Bob Jones is best explained by political equilibrium.  In 1970, the Nixon administration embraced fundamental shift in public policy against discrimination by passing IRS reg; Congress then acquiesced for over 10 years; Reagan administration is upsetting the political equilibrium by trying to reverse this reg, and the Ct says no.  (Cf. Brown & Williamson, where longstanding Congressional inaction ratified agency interpretation, so Clinton administration didn’t have the power to change the authority of the FDA)  BUT SEE Central Bank (1037), where all 11 circuits had gone one way, but the S Ct went the other, suggesting that political equilibrium doesn’t explain the ct’s deference to the legislative acquiescence rule.    
C. Administrative Interpretation

· Agencies interpret when 1) rule making 2) adjudication 3) informal advice, i.e. letter ruling

· Public choice theory says that in conflictual political situations, legislature will want to delegate hard political choices to agencies.

· OLD APPROACH = Udall v. Tallman; Ct shows great deference to interpretation given by ‘expert & neutral’ agency charged with administration of statute; would look to factors on p. 1067 in deciding how much deference to give

· agency construction rendered at time of statute’s passage (legislative intent-based theory)

· same context to Congress and agency; 

· less political evolution/manipulation

· agency staff was involved with legislative staff

· agency construction is longstanding

· rule of law: predictability; reliance

· must not be dysfunctional (purposive) 

· legislative acquiescence

· consistency of agency interpretation 

· not “political”; neutral

· public reliance on agency interpretation

· matter of “public controversy” (i.e. Bob Jones, Brown and Williamson)

· people will know about it; 

· legislative acquiescence 

· interpretation based on “expertise” or involves “technical and complex” subject 

· delegation of authority by Congress; legislative trust

· whether agency has rulemaking authority

· agency action is necessary to set the statute in motion

· Congress was aware of agency interpretation and failed to repudiate it

· Legislative acquiescence

· Whether the agency has expressly addressed the application of the statute to its proposed action

· BUT General Electric v. Gilbert (1976) (1062): What to do when two agencies’ intepretations conflict (i.e. EEOC & Wage and Hour Administrator for Equal Pay Act)? Issue = Is pregnancy disc covered as sex disc under Title VII?  EEOC regs say yes, but Ct says no b/c EEOC reg came eight years after Title VII was passed and EEOC took inconsistent approach.  

· Old approach still widely used in state cts; also, it’s unclear whether majority of S Ct holds Chevron deference sacred (i.e. dissent in MCI)

· NEW APPROACH = Chevron v. Natural Resources Defense Council (1984) (1064): Here, the Carter EPA issued a strict environmental regulation regarding the interpretation of the Clear Air Amendments of 1977 (certain amt of pollutant allowed on smokestack-by-smokestack basis).  The Reagan EPA reversed the interpretation (allowed calculation on plant-by-plant basis).  The Supreme Ct ruled that the EPA had the power to do this.  The Ct said that if the statute did not address the question, then it would defer to the agency interpretation if it is a “permissible construction.”  
· Chevron Two-Part Test

· 1) Has Congress directly spoken on the issue in question?  Is intent of Congress clear?  If YES, do what Congress said.  If NO, Step 2.  (follow traditional rules of statutory interpretation)

· 2) Is the agency’s construction “permissible” (i.e. not the only construction, but a reasonable one) If YES, follow agency.  If NO (i.e. “arbitrary, capricious, or manifestly contrary to the statute”, Ct can give its own interpretation.

· Rationale for Chevron approach

· Rule of Law: Congress gave EPA the formal power to fill in the details of the statutory scheme

· Best Answer: Agencies are experts

· Democratic Legitimacy: Agencies are part of exec branch; closer & more accountable to the people than life-tenured judges are (1066); BUT, is it democratic to allow Prez (through agency) to move policy in ways that Congress wouldn’t approve?

· OR Political Theory: A signal from conservative S Ct that liberal, Carter appointees on appeals cts should defer to Reagan administration policies

· Why does this represent a very different approach?  1) If you look at purpose of EPA, the new EPA reg would lose; 2) If you use the Udall approach, it would also lose b/c EPA has taken an inconsistent approach, and this is more of a policy than an expertise question

· Lingering Questions about Chevron Deference

· Should an agency get deference even if Congress did not clearly delegate authority to it?

· Gilbert: EEOC didn’t have formal authority, so no deference

· Chevron: EPA did have formal authority

· Chevron allows for broad rule that whenever Congress has left the matter open, it is more democratically legit to let the agency make the policy choice—though less forceful argument if no formal delegation

· Agency litigating positions not entitled to deference—not neutral party with expertise

· Agencies redefining their own jurisdiction not entitled to deference (FDA)

· What should the Ct consult to determine whether the statute is “unclear” and therefore requires deference to agency interpretation?

· Text & legislative history (Chevron, Sweet Home)

· Court precedent

· Textualists will NOT look at legislative history: Chevron method is inconsistent with new textualism, b/c requires them to look at legislative intent.  For textualists, there is a right answer. Thus, Scalia will overturn agency reg only when it conflicts with clear statutory text.  But, in practice, this means that agency regs are being overturned a lot.  

· When is an agency interpretation of an ambiguous statute “unreasonable”?

· Not much caselaw on this!
· MCI v. AT & T (1994) (1071): Can the FCC make tariff optional for all non-dominant long-distance carriers, under its power to “modify” §203?  Ct says no—no deference to agency reg granted.  Dictionary war; Majority (Scalia) rejects Webster’s Third definition of “modify” b/c relies on ordinary usage too much; says “agency’s interpretation of statute is not entitled to deference when it goes beyond the meaning that the statute can bear.”  Dissent (O’Connor) would look to anti-monopoly purpose of §203 and apply old approach (regulatory scheme = technical and complex etc.).  This case is a good example of conflict between Chevron deference & new textualism.  

· PF says MCI is best read for a new canon: presumption against excessive delegations by legislature to agencies of its lawmaking authority.  This was at play in Brown & Williamson, too, b/c Ct said no delegation of tobacco regulation to FDA b/c Congress has instituted its own alternative regulatory scheme for tobacco  (1080). 
· Critiques of Chevron Deference: Allows exec branch to announce major shifts in public policy even when this contradicts will of Congress & rule of law
VI. Substantive Canons

A. Generally 

· Rooted in broader policy or value judgments

· Harmonize statutory meaning with policies rooted in common law, other statutes, and the Constitution

· No matter how old a canon is, its salience in interpretation will vary over time depending on what values a judge sees underlying it.  The procedural impact of a canon—presumption, broad or narrow construction directive—can change over time.  

· 3 Types

· tiebreaker: first, do your regular funnel analysis; only if you still have doubt do you consult the canon and let it break the tie; 

· rebuttable presumption: presume legislature intended the statute to have a certain meaning (i.e. not to waive sovereign immunity); this presumption must then be overcome by other side using tools of statutory interpretation, or else it stands

· clear statement rule: canon is the rule of law; unless clear statutory text speaks to the precise issue, judges must interpret the statute according to the canon; Congress needs to put in “magic language” into statute in order to overcome the canon (i.e. sovereign immunity rule)

· Pros 

· Efficiency—canons provide gap-filling rules available to legislature & attys; BUT, assumes rationality/knowledge of legislature

· Represent social consensus/long-standing public values—time-tested; not just judge’s own values (i.e. Shine—family support obligations should be protected)

· Correct legislative failure and promote legislative deliberation—i.e. public choice theory as applied in public grants canon; need to offset special interest gps

· Cons

· Anti-democratic—represents judges’ policy values, not legislature’s consensus; judicial activism, BUT Congress can reenact statute with more specific language

· For every canon, there’s a counter-canon (Llewellyn)

· Practice Tips on Using Canons

· Canons, once created, almost never get lost.  
· Call your policy-instinct a “canon” instead; judges are more likely to follow a canon than your policy.  
· Propose a canon by analogy if there isn’t one which fits your case exactly.  
· Read the cases that use that specific canon, and see how it is used (as a tiebreaker, as a clear statement, etc)
· Convince the Court that there are strong policy reasons, in this case, to apply the canon! (or not)

· If you want to get around it, say that the original purposes of the canon no longer apply
· Use canons as a checklist of possibilities, or a list of contextual factors to investigate.  


B. Liberal v. Strict Construction: Change v. Continuity in Legal Regimes

· Inherent conflict between “statutes in derogation of the common law will be strictly construed” and “remedial statutes are to be liberally construed.”  Every new law is remedial—meant to fix something; but every new law is also a change from the common law, so it should also be strictly construed.  These canons are too simplistic. 

· A better approach is that broad or narrow construction turns on the extent of reliable political support for a change in the status quo—does judiciary intuit a shift in social values?  (i.e. Title VII) The canons are based on political process assumptions (public choice theory).  

· “Narrow construction of public grants” b/c conc bene/dist cost; powerful interest gps can secure passage.

· Derogation canon actually represents the tradition that we favor continuity and gradual evolution to rapid change.  

· What do you do when the statutes includes their own interpretation provisions (i.e. canons)?

· Problem for textualists. 

· This might violate separation of powers, b/c legislature is telling the cts how to interpret?

· In Reves (1993), the S Ct ignores the interpretive clause.  

C. Rule of Lenity—ambiguities in criminal statutes should be construed to the benefit of the defendant, though criminals are less likely to benefit when their crimes are malum in se than when they break a mere procedural law

· Rationales for 

· Due process: fair notice to citizens about criminal laws

· Due process/equal protection: limit prosecutorial discretion/arbitrary enforcement

· Separation of powers: legislative, not judicial, function to define crimes

· Inconsistently applied at federal level ( unpredictable coalitions of judges

· Muscarello v. United States (1998) (854): Statute says any crime of violence or drug trafficking gets increased sentence if you “use or carry a firearm.”  D had a gun in his trunk during a drug deal, which he kept there for protection.  Did he use or carry?  Ct says yes, increased punishment applies, no rule of lenity.

· Majority (Breyer) says rule of lenity acts as a mere tiebreaker, and there is no need to break the tie here; intent of Congress is clear enough.  

· Dissent (Ginsburg) says rule of lenity is a strong presumption that prosecution has failed to overcome.  

· At federal level, rule of lenity applied to protect state authority

· McNally v. United States (1987) (865): State officers created a scheme of buying insurance for the state and receiving kickbacks.  However, there was no proof that the state had suffered any economic loss, so it was ambiguous if the federal mail fraud statute applied.  State argued the citizens of the state were defrauded out of their right to good state government.  Majority sided with the defendants and applied the rule of lenity– 

· Federalism was a big deal; the mail fraud statute is broad and vague and they didn’t want to expand fed authority into what was traditionally a state area and Ds actions were not illegal under state law; also, this was federal prosecutors going after state officials.  

· Limit prosecutorial discretion – The majority also wanted to keep the US atty from expanding the reach of the statute to a new area b/c this was a partisan case—Dems going after Repubs.  In this case, the rule of lenity makes sense when considered along with federalism values, even though Ds actions were malum in se.  
· At state level, usually applied as a tiebreaker

· BUT SEE People v. Davis (Cal S Ct, 1997) (870): Does 3 strikes law apply to D b/c his prior juvenile conviction counts as a strike?  Ct says yes—no rule of lenity.  This case is notable b/c the ct rejects clear text in favor of D, and basically reverses the rule of lenity (interprets ambiguity against the D!)  This case pits rule of lenity against the absurd results doctrine, b/c if the ct read the statute for the D, then strikes would only exist where the prosecutor had sought adult treatment and judge said no.  But shouldn’t public choice theory apply?  Prosecutors will be better able to change the law than juvenile defendants.  PF says “most activist construction in the casebook.”  

D. Avoid Constitutional Questions—if a case can be decided on either of two grounds, one involving a constitutional question and the other a question of statutory construction or general law, the Ct will decide only the latter.  Is a construction of the statute fairly possible by which the question may be avoided?  

· Rationales for

· No clear constitutional authorization of judicial review

· Countermajoritarian difficulty—unelected life-tenured judges invalidating a statute passed by democratically elected legislators

· When Ct speaks on constitutional law issues, it is making law that can’t be easily changed; canon allows legislature to return to the issue

· Encourage legislative deliberation about constitutional implications of bill upon reconsideration

· We assume that Congress generally intends not to violate the Constitution

· Constitutional law is messy; public views S Ct decisions as approval/disapproval of content of the statute (i.e. abortion)

· Critiques of

· The best interpretation of the statute is tossed out in favor of any alternative that is “fairly possible”—thus allowing for implausible interpretations of the text by willful judges.

· Judges get lazy—avoid constitutional questions instead of facing them head-on when they still might survive constitutional analysis; they don’t do a full analysis before deciding to avoid the constitutional question,, and thus they might make mistakes ( overprotection of constitutional norms

· Essentially creates a penumbra around the Constitution, so that many things that wouldn’t be unconstitutional are treated as if they would be.  

· Other canons can protect constitutional values instead (i.e. rule of lenity)

· Difficult to determine when canon gets triggered

· Applied as a Clear Statement Rule

· NLRB v. Catholic Bishop (1979): Are teachers at parochial schools e’ees under the NLRA?  Ct says no—NLRA has no jurisdiction over religious schools.

· Majority (Burgher) said that Ct will “avoid constitutional questions” unless compelled to do so by an “affirmative intention of the Congress clearly expressed.”  (express statutory language or clear legislative history).  Here the serious const question = first amendment religious clauses.  Congress didn’t clearly say that teachers in religious schools should be covered by the NLRA—through text or legis history.

· Dissent (Brennan) argues for std of “whether a construction of the statute is fairly possible by which the question may be avoided.”  Calls what the majority is doing “wholesale dismemberment of congressional enactments”!  Says interpretation of NLRA to include teachers in parochial schools is easily possible, b/c not one of 8 clear exceptions in Act (expresio unius).  Also, rejected proposal rule—rejected a proposal that would have excluded educational or religious orgs.  

· Applying this Canon

· Trigger?

· Con Q

· Serious Con Q *** (most common) (dissent in Alemendarez-Torres)
· Serious doubt of unconstitutionality

· Then What?

· Avoid Q if such interpretation is fairly possible (Brennan dissent—more common)

· Avoid Q unless would violate “affirmative intention of Congress clearly expressed” (Burgher majority) ( would almost always avoid the Q, b/c Congress won’t usually affirmatively express its intention
· Severability 
· Congress can put in a severability or inseverability clause—a smart thing to do (i.e. McCain-Feingold campaign finance reform included severability clause)
· But sometimes this clause is put in as boiler-plate, so leaves the Court unsure what to do

· Alaska Airlines v. Brock (889): Courts usually try to save what is left of the statute


E. Federalism Canons

· Generally

· Designed to protect state authority from federal encroachment

· These canons have evolved a lot in recent decades, with S Ct creating clear stmt rules to protect federalism values.  

· Federalism canons are driven by justices’ personal values to limit the power of the federal gov’t in modern America.  (not just to encourage Congressional deliberation or provide transparent interpretative regime through use of canons)

· Preemption: If conflict btw state and federal law, assume that the historic police powers of the States are not to be superceded by federal law unless that was the clear and manifest purpose of Congress.  (BUT, less strong for private citizens than for operations of state gov’ts.)

· State immunity from suit (clear stmt rule): Congress may abrogate the States’ constitutionally secured immunity from suit in federal ct only by making its intention unmistakably clear in the language of the statute.  Atascadero.

· Core state functions (clear stmt rule): When Congress uses the commerce clause to regulate core state functions, it must do so by a clear statement.

· Gregory v. Ashcroft (1991) (889): Can Missouri require its appointed state judges to retire at 70, or does this state law violate the ADEA?  Ct says ADEA doesn’t apply to state appointed judges.  Majority (O’Connor) bases its decision on a clear stmt canon protecting core state functions, but she gives no clear direction about what triggers this canon and what interpretative strategies must be used.  She says ADEA is ambiguous on the question of whether appointed judges were included in ADEA b/c 1) not required by purpose of ADEA, b/c judges aren’t threatened workers 2) no reason to treat elected judges differently from appointed judges (absurd result) 3) legis history didn’t speak to this issue.  PF says: Why create this strong canon when she could have just used weaker preemption canon?
· Trigger (as stated unclearly by O’Connor in Gregory)

· Any federal law “intruding on traditional state authority” or “state governmental functions” (broad)

· Federal laws that intrude upon state decisions that “go to the heart of representative gov’t” 

· When federal laws invade decisions “of the most fundamental sort for a sovereign entity”

· Federal laws which intrude on the “authority of the people to determine their most impt gov’t officials” (more narrow) 

· Then What?

· Congress must make its intentional “unmistakably clear in the language of the statute” “clear and manifest”  (strict requirement of clear stmt)

· It must be “plain to anyone reading the Act [that it covers judges]” (more lenient std—allows use of all factors of statutory interpretation)

· Most Narrow Reading of This Canon: Any time traditional state authority is infringed on, then Congress must make its intention unmistakably clear.

· Question: How to reconcile Gregory with Chisom, which was decided the same day and allowed the federal gov’t to regulate elections of state judges under the VRA, despite the fact that there was no clear stmt from Congress?

· Impact of Gregory is Unclear

· BPF v. Resolution Trust Corp (1994): This case involved a preemption question (whether fed law trumped state law concerning private rights), but Scalia uses Gregory anyways, even though Gregory arguably applies only to fed regulation of core state fcns.  Suggestions that triggering conditions for Gregory rule may be very broad!!!

· Penn. Dept. of Corrections v. Yeskey (1998) (904): Scalia assumes operation of state prisons is a core state fcn subject to Gregory’s plain stmt rule (but ADA still applies, b/c Congress made a clear stmt).  

· Relation to Constitutional Law

· 10th A. was underenforced by S Ct, which had rarely invalidated federal laws b/c they intruded into core state functions.  Gregory essentially enforces the 10th A in the same way that National League of Cities did before it was overturned in Garcia, but it does so in a far less controversial way b/c it is not a constitutional decision & doesn’t get the same scrutiny.  
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