Nuisance XE "Nuisance" 
I. INTRODUCTION. Prior to zoning, nuisance was used as a rough substitute to zoning law.  Nuisance is a tort claim based on an unreasonable interference with one’s use and enjoyment of land.

A. Depreciation of property value.  Use of property in a manner that depreciates the value of surrounding property is not enough by itself to constitute a nuisance.  Even so, it is an important factor in proving that there is substantial injury to the π.  In the case of “psychological” nuisances (cemeteries, funeral homes, etc), depreciation or neighboring property values may be the underlying or controlling factor.

B. New Significance. Nuisance will take on added significance in light of Lucas, in which Scalia held only a common law nuisance can prevent a total loss in value of property from being a taking. Even though a use is allowed under zoning, it can still constitute a nuisance.

II. PRIVATE NUISANCE XE "PRIVATE NUISANCE" .  A private nuisance is an unreasonable interference with π’s use and enjoyment of his land.

A. Must have interest in land. π can sue based on a private nuisance only if he has an interest in land that has been affected. 

1. Example. A fisherman who is injured by an oil spill cannot sue for private nuisance, because no interest in land held by him is affected.

B. Elements. In order to recover, π must demonstrate that: (1) his use and enjoyment of his land was interfered with in a substantial way; (2) ∆’s conduct was either negligent, abnormally dangerous, or intentional; and (3) ∆’s conduct was unreasonable.

1. Substantial interference. The interference with the plaintiff’s use and enjoyment must be substantial. Thus if π’s damage consists of his being inconvenienced or subjected to unpleasant smells, noises, etc., this will be “substantial” damage only if a person of normal sensitivity would be seriously bothered.

2. Mens Rea. There is no rule of “strict liability” in nuisance. π must show that ∆’s conduct was negligent, intentional or abnormally dangerous.

a) Intentional. If π wants to show that ∆’s conduct was “intentional,” π does not have to show that ∆ desired to interfere with π’s use and enjoyment of his land. π merely has to show that ∆ knew with substantial certainty that such interference would occur– that it was foreseeable.

(1) Example: ∆, a factory owner, knows that his plant is spewing pollutants and smoke into the air over π’s property. π can sue ∆ for “intentional” nuisance so long as π can show that ∆ was on notice of what was happening, even if ∆ did not “desire” this result to occur.)

3. Unreasonableness. Even if ∆’s conduct is intentional, π will not win in nuisance unless he shows that ∆’s actions were “unreasonable.” In determining what is reasonable, the nature of the neighborhood is likely to be quite significant. 

a) Test for unreasonableness. The interference will be deemed unreasonable if either. (1) the harm to π outweighs the utility of ∆’s conduct; or (2) the harm caused to π is greater than π should be required to bear without compensation.

b) Utility Exceeds Harm.
(1) Restatement Torts §826.  Allows for a finding of a nuisance even though the gravity of harm is outweighed by the utility of the conduct if the harm is “serious” and the payment of damages is “feasible” without forcing the business to discontinue.

(2) IDAHO COURT DOES NOT FOLLOW §826
Carpenter v. Double R Cattle, (6.8, ID, 1985) - πs lived near ∆’s cattle feedlot.  πs filed complaint alleging that the feedlot had been expanded in 1977 to accomodate more cattle.  The spread and accumulation of manure, pollution of river and ground water, odor, insect infestation, increased concentration of birds, dust and noise from ∆’s feedlot constituted a nuisance.

(a) To eliminate the utility of conduct and other factors from the criteria to be considered by the jury in determining whether a nuisance exists would place an unreasonable burden upon these industries.

(b) Court sounds like a 19th century court.

(c) Dissent. While it may be desirable to have a serious nuisance continue b/c the utility of the operation causing the nuisance is great, at the same time, those directly impacted by the serious nuisance deserve some compensaiton for the invasion they suffer as a result of the continuation of the nuisance.

(d) The majority’s rule today suggests that part of the cost of industry, agriculture or development must be borne by those unfortunate few who have the fortuitous luck to live in the immediate vicinity of a nuisance producing facility.  This naive economic view is ridiculous in both its simplicity and its outdated view of modern economic society.

c) Nature of neighborhood. One important factor in determining whether ∆’s conduct is “unreasonable” is the kind of neighborhood in which ∆ and π are located — the more commercial or industrial the neighborhood, the less likely given conduct is to be a nuisance.

C. Balance of Utilities Test.  Allows for a finding of a nuisance even though the gravity of harm is outweighed by the utility of the conduct if the harm is “serious” and the payment of damages is “feasible” without forcing the business to discontinue. Restatement Torts §826
1. Restatement Torts §828.  Courts should consider the following factors in determining the utility of the conduct of the invader:

a) the social value of the primary purpose of the conduct;

b) the suitability of the conduct to the character of the locality; and

c) the impractability of preventing or avoiding the invasion.

2. U.S. v. Carroll Towing, (Learned Hand) - cost-benefit approach to the proof of negligence.

3. Tension.  The balance of utilities test is in tension with widely accepted doctrine that a π in a nuisance case does not have to prove negligence to prevail.

III. TYPES OF UNREASONABLE INTERFERENCE XE "PRIVATE NUISANCE:UNREASONABLE INTERFERENCE" .
A. Noise. The character, volume, frequency, duration, time, and locality are relevant factors in determining whether the annoyance materially interferes with the ordinary comfort of human existence.

1. Rose v. Chaikin, (6.4, NJ, 1982) - Windmill case.  ∆ had built a 60’ windmill to generate electricity.  Winds common in this shoreline community.  Nuisance derives from noise level generated by windmill (56 to 61 dBA).  The city noise ordinance threshhold was 50 dBA.Restraining order was issued limiting operation to 2 hours per day during trial.

a) The essence of a private nuisance is an unreasonable interference with the use and enjoyment of land.  The elements are myriad.  The utility of the ∆’s conduct must be weighed against the quantum of harm to the π.  The question is not simply whether a person is annoyed or disturbed, but whether the annoyance or distrurbance arises from an unreasonable use of the neighbor’s land.

b) Noise Factors.  The character, volume, frequency, duration, time, and locality are relevant factors in determining whether the annoyance materially interferes with the ordinary comfort of human existence.

c) Courts also may consider the availability of alternative means of achieving the ∆’s objective, and the social utility of ∆’s conduct.

d) The court reject ∆’s argument that the windmill furthers the national need to conserve energy by the use of an alternate renewable source of power.

B. Rights to light, air, and view XE "Light, air, and view, Rights to" .  Older cases held that cutting off a neighbor’s sunlight by building next to the property line was not a nuisance.  But this may change as a result of the development of solar collectors, which provide cheap energy.

1. Fontainbleau Hotel v. Forty-five Twenty-five, (6.14, FL. 1959) TA \l "Fontainbleau Hotel v. Forty-five Twenty-five, (6.14, FL. 1959)" \s "Fontainbleau Hotel v. Forty-five Twenty-five, (6.14, FL. 1959)" \c 1  - Evidence in the record that the Fountainbleau (∆) purposely designed their building to cast a large shadow across Eden Roc’s (π) property.  π here was seeking an injunction rather than damages.  Court may have refused relief given the harshness of the remedy prayed for.  Easements of sight and air enjoyed by π in title for more than 20 yrs.  π claimed easement by implication.

a) Property owner may use property in any reasonable and lawful use, so long as he does not thereby deprive the adjoining landowner of any right of enjoyment of his property which is recognized and protected by law, and so long as his use is not such a one as the law will pronounce a nuisance.  As the law recognizes no right to light and air, no nuisance exists.

2. BUT CF.
Prah v. Maretti, (6.17, WI, 1982) TA \l "Prah v. Maretti, (6.17, WI, 1982)" \s "Prah v. Maretti, (6.17, WI, 1982)" \c 1  - π-homeowner had a rooftop solar system.  ∆ built house next door that blocked sunlight even after being told of such effect.  π alleged that he is entitled to “unrestricted use of the sun and its solar power.”
Issue: May a landowner construct a structure that complies with all regulations but nonetheless block’s a neighbor’s access to sunlight used to collect solar energy?  NO

a) Previous policy rationale for declining protection for sunlight access:

(1) The right of landowners to use their property as they wished as long as they did not cause physical damage to a neighbor was jealously guarded.

(2) Sunlight was valued only for aesthetic enjoyment or as illumination.

(3) Society had a significant interest in not restricting or impeding land development.

b) But, times have changed:

(1) Society has increasingly regulated the use of land by the landowner for the general welfare.

(2) Access to sunlight has taken on a new significance in recent years.

(3) The policy of favoring unhindered private development in an expanding economy is no longer in harmony with the realities of our society.

c) Common law rules adapt to changing social values and conditions.  What is regarded in law as constituting a nuisance in modern times would no doubt have been tolerated without question in former times.

3. BLOCKED VIEWS
Wolford v. Thomas, (6.17, CA, 1982) - Previously fought out in administrative hearings.  Can’t turn around and then make a nuisance claims.

C. Spite Fences.  A spite fence, erected solely to harm the neighbor and of no economic benefit to the erecting party, can be enjoined as a nuisance.  Such conduct has no social utility.

IV. Defenses XE "PRIVATE NUISANCE:Defenses" . π’s conduct may give rise to the defenses of contributory negligence and/or assumption of risk.

A. Contributory negligence. Where the claim is based on ∆’s negligent maintenance of the nuisance, contributory negligence will normally be a defense.

B. Assumption of risk. The defense of assumption of risk is generally applicable to nuisance cases.

1. “Coming to the nuisance”. Most commonly, the defense arises where ∆ claims that π “came to the nuisance,” i.e., π purchases property with advance knowledge that the nuisance exists. Today, “coming to the nuisance” is not an absolute defense, but merely one factor to be considered in determining whether π should win.

a) Patton v. Westwood Country Club, (6.26, OH, 1969) - π purchased a parcel of land immediately adjacent to the then-exisitng fairway of ∆’s 15th hole.  π built a home on this parcel.  π knew the location of ∆’s golf course upon purchase.

(1) Trial court did not err in its determination that no nuisance existed.

b) IRRELEVANT IN A DAMAGES ACTION
Kellogg v. Viola, (6.27, WI, 1975) - π operated a mink ranch directly adjacent to the ∆-village’s dump.  ∆ burned trash at the dump causing mother minks to kill their young causing π significant economic harm.  ∆ claims that π came to the nuisance, that he was estopped from suing, and that mink are abnormally sensitive animals.  π had previously stated at a permit hearing that the proximity to the dump would not likely be harmful to the mink.

(1) There is no dispute that π came to the nuisance.  While coming to the nuisance may properly be considered while weighing the equities in an abatement action, it is irrelevant in a damage suit.

V. Remedies.  XE " NUISANCE:Remedies" 
A. Damages. If the harm has already occurred, π can recover compensatory damages.

B. Injunction. If π can show that damages would not be a sufficient remedy, he may be entitled to an injunction against continuation of the nuisance. To get an injunction, π must show that the harm to him actually outweighs the social utility of ∆’s conduct.

C. Social Value of the Conflicting Uses.  One of the primary objects of nuisance law is to avoid the more serious harm.  Society does not want to resolve conflicts in such a way as to make it poorer.  If one party’s conduct has great social value, a court will be reluctant to enjoin it as a nuisance.  On the other hand, if the harm is serious and the payment of damages will not shut down the plant, the court may order the payment of damages for nuisance and refuse to enjoin the activity.

D. Boomer v. Atlantic Cement, (6.32, NY, 1970) TA \l "Boomer v. Atlantic Cement, (6.32, NY, 1970)" \s "Boomer v. Atlantic Cement, (6.32, NY, 1970)" \c 1  - πs sought injunction and damages for injury to property from dirt, smoke and vibration emanating from the ∆’s plant.  At trial, temporary damages were allowed; but an injunction was denied.

1. The harm to the πs did not outweigh the job-creation and other economic utility of ∆’s plant. But, ∆ still has to pay money damages for the harm, no matter how socially useful ∆’s conduct.
2. The total damage to π’s properties is relatively small in comparison with the value of ∆’s operation and with the consequences of the injunction which πs seek.

3. It seems reasonable to think that the risk of being req’d to pay permanent damages to injured property owners by  cement plant owners would itself be a reasonable effective spur to research for improved techniques to minimize nuisance.

4. Allowance of permanent damages imposing a servitude on land would preclude future recovery by πs or their grantees.

VI. PUBLIC NUISANCE XE "PUBLIC NUISANCE " . A “public nuisance” is an interference with a “right common to the general public.” Examples of things that have been held to constitute public nuisances include: health hazards, maintenance of improper businesses (e.g., an unlicensed bar), and obstruction of public streets.

A. GOVERNMENT STANDING TO SUE IN PUBLIC NUISANCE
People v. Mason, (6.41, CA, 1981) - ∆ operated a bar that offered amplified music that allegedly greatly impaired the enjoyment of homes nearby and has caused great nervous distress and loss of sleep which endnagers the health, comfort and peace of the residents in the area.  ∆ argued that the state lacked standing to bring the present action.

1. Civ. Code §3480 provides that a public nuisance is one which affect any considerable number of persons.

2. “Anything which is injurious to health, or is indecent or offensive to senses, or an obstruction to the free use of property, so as to interfere with the comfortable enjoyment of life or property ... is a nuisance.” Civ. Code §3479
B. Factors. Courts look at a number of factors in deciding whether something is a public nuisance, including the type of neighborhood, the frequency/duration, the degree of damage, and the social value of the activity.

1. Substantial harm required. A public nuisance will not be found to exist unless the harm to the public is substantial.

2. Must injure public at large. π must show that there has been actual injury, or possibility of injury, to the public at large (not just π himself).

C. Need not be a crime. It is no longer the case that for conduct to be actionable as a public nuisance, it must also be a crime (though the fact the conduct is a crime will make it more likely to be held to be a public nuisance).

VII. BENEFICENCE LAW XE "BENEFICENCE LAW"  (converse of nuisance)
A. PARTY WALL AND THE DOCTRINE OF CONTRIBUTION
Campbell v. Meiser, (6.46, NY, 1820) - Party wall existed between two residences.  π decided to tear down his home and construct a new one.  Safety required the construction of a new party wall as the old was decayed and ruinous.  ∆ refused to pay for his share of the new wall.

1. This case fall within the reasona and equity of the doctrine of contribution.

B. Restatement Restitution §106.  “A person who, incidentally to the performance of his own duty or to the protection or improvement of his onw things, has conferred a benefit upon another, is not thereby entitled to contribution.”

C. Public Subsidization Of Beneficial Uses.
1. Hoffman v. Clark, (6.52, IL, 1977) - 
Issue: Can the legislature create a separate more beneficial tax regime for those who keep their land in agricultural production?  YES

a) Assess as agricultural use not as highest and best use (from an economic perspective).  Taxation ends up being lower.

2. Williamson Act XE "Williamson Act" .  CA act which permits different assessment for ag. land.  10 year contract.  Must give 10 year notice of exiting the contract.  From the point of notice to end of the contract the assessment steps up gradually.  Contract self-renews for the 10 year term every year.  Can cancel a Williamson Act contract prematurely if certain findings are made and penalties are paid (12%).

a) Sierra Club v. Hayward, (6.58, CA, 1981) - Trial court found that release from the Williamson Act contract was in the public interest.

(1) Legislature created a one year window within which developers could get out of Williamson Act contracts.  Window found unconstituional??

(2) Presumption in CA that the Williamson Act is valid though it has never been challenged.

b) Criticism.  Williamson Act has been criticized b/c of the large % of enrolled land that is distant from areas that are ripe for development.  At the beginning of the decade a legislative report noted that only 6.4% of the land in the program was within 3 miles of a city and less than 2% was within 1 mile of a city.

c) L.A. and S.F. Counties.  These two counties have not even taken the necessary legislative steps under CA law to qualify for participation in the program.  Other counties in developing areas have among the lowest rates of participation in the state.

Origins of Zoning XE "Zoning" 
I. EVOLUTION OF ZONING XE "Zoning:Origins of" . Nuisance controls land use haphazardly.  Nuisance deals with situations ex ante– once they’ve presented problems.  Zoning stresses planning ahead to prevent problems.

A. Theory of Zoning. By dividing up a city into use zones from which harmful uses are excluded, zoning purports to prevent one landowner from harming his neighbor by bringing in an incompatible use.  

1. Relation to Nuisance. In a sense, zoning is nuisance law made predictable by declaring in advance what uses are harmful and prohibited in the various zones.

2. Modern Rationale.  Modern zoning often regulates uses to achieve public benefits or to maximize property values (tax base) in the city.

3. Zoning as a Contract.  Zoning may be viewed as a contract between landholders and the governmental body.  Taking this view permits the application of the duty of good faith and fair dealing.
B. Zoning First Established.  In 1916, NYC passed the first widely publicized comprehensive zoning ordinance.  In 1921, the first version of the Standard State Zoning Enabling Act (SZEA) was promulgated by the Secretary of Commerce, Herbert Hoover.  In 1926 the Supreme Court sustained the constitutionality of zoning in Euclid.  This decision remains the foundation of land-use law.

1. ZONING FIRST UPHELD
Euclid v. Ambler Realty, (3.6, Sutherland, 1926) TA \l "Euclid v. Ambler Realty, (3.6, Sutherland, 1926)" \s "Euclid v. Ambler Realty, (3.6, Sutherland, 1926)" \c 1  - The City of Euclid, in response to developers, established use, height and area districts. Instead of creating another Cleveland with a plethora of apartment houses and industry, Euclid wished to create a suburban community.  Assumption that density is bad.  Ambler Realty (π) challenged the whole ordinance (rather than just as applied to them) as being a violation of their substantive due process rights.  π claimed that the zoning ordinance decreased his property value, and blocked natural development of the Cleveland conurbation.  π wanted to build apts., but the U2 zone permitted only duplexes or single family homes.  π’s property was not without value but had only decreased in value.

a) “Euclidian zoning” is a proper exercise of the state’s police power to protect public health, safety and welfare (just a baby-step beyond nuisance).  Police power was exercised here to maximize development and avoid “inappropriate” development. 

b) Ripeness Comment. Ambler had not sought to obtain a conditional use permit or a change to the zoning and thus would not have been ripe by today’s standards.

C. Arbitrary and Capricious Zoning.  XE "Zoning:Arbitrary and Capricious Zoning" If a zoning ordinance appears to have separated uses in an arbitrary and capricious manner, the ordinance will be struck down.  
1. Nectow v. City of Cambridge, (3.26, Sutherland, 1928) TA \l "Nectow v. City of Cambridge, (3.26, Sutherland, 1928)" \s "Nectow v. City of Cambridge, (3.26, Sutherland, 1928)" \c 1  - the line preventing a parcel of land from being put to the same use as the land all around it is arbitrary and capricious, has no rational relation to health, safety or welfare and so violates landowners substantive due process rights.
a) Rule. An action that “has no foundation in reason and is a mere arbitrary or irrational exercise of power having no substantial relation to the public health, the public morals, the public safety or the public welfare in its proper sense,” is invalid (citing Euclid).

b) Comment. Today most courts do not give Nectow much credence.

II. Lower Federal Courts Role XE "Zoning:Lower Federal Courts Role" . After its Nectow decision in 1928, the Supreme Court deliberately declined to decide another zoning case for approximately 40 years.  While the SC recently has exhibited more interest in land-use cases, it has also sharply limited landowners’ access to federal courts through ripeness requirements. Lower courts thus elaborated most of the federal constitutional rules set out in Nectow.  These courts have shown limited enthusiasm for the balancing of costs and benefits done in Nectow.
A. §1983 Federalization of Zoning Cases. §1983 cases were quite trendy, but they are becoming much harder to win out of concern that every contested zoning provision would become federalized.

B. LEGISLATIVE VS. JUDICIAL NATURE OF DECISION
Coniston v. Hoffman Estates, (3.29, Posner, 1988) - πs owned several hundred acres of land in Hoffman Estates.  πs made a §1983 claim that in turning down the site plan for a 17-acre parcel in the tract, the Village Board of Trustees violated the Constitution and state law.  ∆ succeeded in a 12(b)(6) motion.

1. π dressed up a takings claim as a §1983 civil rights action: “Any governmental body that passes a statute under the color of state law that deprives a citizen of life, liberty ... is answerable in federal district court.”

2. Rule. If a zoning provision is of general application, then it is quasi-legislative, (e.g., deciding what will constitute acceptable development in an R2 zone).  But if the decision involves a single or limited number of parcels, as here, then the decision will likely be treated as a quasi-judicial decision.

III. STATE COURTS AND JUDICIAL DEFERENCE XE "JUDICIAL DEFERENCE" 

 XE "Zoning:State Courts and Deference" . CA and IL represent the extremes.  CA extremely deferential to local land use bodies; IL will often redraw the boundaries set down by local land use bodies both in urban and rural settings.
A. Illinois Courts.  Illinois courts are more likely to second guess board of supervisors and city council decisions.  This approach harks back to the Lochner era when the Supreme Court often invalidated, on due process grounds, social and economic legislation which it deemed unreasonable.

1. Twigg v. County of Will, (3.37, IL, 1994) - Land owner was successful in securing from the courts relief from a zoning ordinance that would have prohibited a 2.5 acre parcel in a 10 acre parcel due to the unique facts of the case.  In the vicinity there were 5 non-conforming parcels with residences on less than 10 acres.

a) A zoning ordinance will be deemed constitutional and its validity upheld if it bears any “substantial relationship to the public health, safety, comfort or welfare.”  

b) Eight factors in determining whether zoning ordinance is valid:

(1) The existing uses and zoning of nearby property

(2) The extent to which property values are diminished by the particular zoning restrictions

(3) The extent to which the destruction of property values of π promote the health, safety, morals or welfare of the public

(4) The relative gain to the public as compared to the hardship imposed upon the individual property owner

(5) The suitability of the subject property for the zoned purposes

(6) The length of time the property has been vacant as zoned considered in the context of land development in the area in the vicinity of the subject property.

(7) The care that the community has taken to plan its land-use development.

(8) The community need for the proposed use.

B. California Courts.  Unlike the Illinois courts, CA courts are reluctant to strike down a board decision and act as a super-zoning body.

1. Corimer v. County of San Luis Obispo, (3.41, CA, 1984) TA \l "Corimer v. County of San Luis Obispo, (3.41, CA, 1984)" \s "Corimer v. County of San Luis Obispo, (3.41, CA, 1984)" \c 1  - π purchased land in SLO county near a freeway interchange for $150,000 and sought to develop the land with a motel-restaurant.  Later that year the Board proposed a down zoning of his lot.  π opposed, and appealed to an advisory group.  Advisory group eventually sided with π, but Board did not follow adise.
Issue: Is there any reasonable basis to support the legislative determination of the governing body? YES

a) The Board listed five negative consequences of commercial zoning for π’s property.  Three of the findings “were subject to interpretation and debate.”

b) Rule. “If the validity... be fairly debatable, the legislative judgment must be allowed to control.” citing Euclid
IV. ZONING AND COMPETITION XE "Zoning:Competition/Antitrust" .  Zoning reduces competition in the market for consumer goods and services by limiting the entry of business firms into markets.  This is a particularly troublesome feature of restrictions on commercial uses.

A. VIRTUAL EXCLUSION OF COMMERCIAL USES
Ex Parte White, (3.48, CA, 1925) TA \l "Ex Parte White, (3.48, CA, 1925)" \s "Ex Parte White, (3.48, CA, 1925)" \c 1  - Brand new zoning (Euclid had not even been decided yet). City of Atherton was 3.9 square miles and was zoned residential for all but 1.1 acres which was zoned unrestricted.  Only two lots in this unrestricted zone: a restaurant and a gas station.  White sets up a real estate office in the residential zone.

1. Court by reversing the city’s zoning ordinance acted as a super zoning board.  This reversal was a second guessing and not an application of some broader principle (e.g., constitutional ground).

2. Could the court have sided with White b/c he was criminally prosecuted?  If the city had only cited White, the court would likely have come out oppositely.

B. Protecting Downtown Stores from Suburban Shopping Centers.  Most courts have allowed cities to protect their downtowns if the challenged decision was part of a comprehensive plan to revitalize or maintain the downtown.

1. PROTECTION PERMITTED
Sprenger, Grubb v. Hailey, Idaho, (3.53, ID, 1995) TA \l "Sprenger, Grubb v. Hailey, Idaho, (3.53, ID, 1995)" \s "Sprenger, Grubb v. Hailey, Idaho, (3.53, ID, 1995)" \c 1  - Parcel outside of downtown to be developed as a master planned residential recreational neighborhood per agreement between city and the developer.  12.6 acres of the parcel were zoned Business District, but later downzoned to Limited Business District due to the property’s distance from the “downtown business core.”  Zoning Commission decided that the proposed zone change did not conform to the comprehensive plan.  One Council member stated at the hearing for the change that allowing business zones in the periphery “pulls the rug out from under those businesses who have invested... in our downtown.”

a) While the desire to protect downtown businesses is an illegitimate interest, other legitimate purposes were in the record.

C. Antitrust Implications.  In the early 1980’s, antitrust actions against zoning officials were viewed as a serious threat to local governments.  One jury assesssed damages against a village that when trebled came to $28.5 million (though this verdict was later set aside).  With the Omni decision, much of the hysteria subsided.

1. Unity Ventures v. County of Lake, (3.66, IL, 1983) -  Posed an antitrust threat and scared municipalities.  Verdict against county, when trebled, totalled $28.5 million.  Congress then passed an act that exempted municipalities from these damages.

2. BILLBOARD CASE
Columbia v. Omni, (3.57, Scalia, 1991) TA \l "Columbia v. Omni, (3.57, Scalia, 1991)" \s "Columbia v. Omni, (3.57, Scalia, 1991)" \c 1  - Omni a big Atlanta firm was trying to break into the Columbia billboard market.  The market was previously dominated (95% market share) by a locally-owned firm, COA.  COA purportedly used its inside connections to restrict the further erection of billboards.  Omni brings an antitrust claim against the city and COA.

a) Under Parker v. Brown, (3.59, US, 1943) - the Sherman Act does not apply to anticompetitive restraints imposed by the States “as an act of government.”  Here, the circuit court held that the city was prima facie entitled to Parker immunity.

b) The circuit court though relied on a conspiracy exception to Parker.  Holding that conspiracy means nothing more than an agreement to impose the regulation in question would virtually swallow up the Parker rule– all anticompetitive regulation would be vulnerable to a “conspiracy” charge.

c) Rule. Parker immunity would be unavailable only if bribery or some other violation of state or federal law has been established.

d) Dissent. (Stevens, White, Marshall) “Unlike states, municipalities do not constitute bedrocks within our system of federalism.  And also unlike States, municipalities are more apt to promote their narrow parochial interests ‘without regard to extraterritorial impact and regional inefficiency.’”

V. Discriminatory Line Drawing.  XE "Zoning:Discriminatory Line Drawing" 
A. Ross v. Yorba Linda, (3.71, CA, 1991) TA \l "Ross v. Yorba Linda, (3.71, CA, 1991)" \s "Ross v. Yorba Linda, (3.71, CA, 1991)" \c 1  - Lot owner wanted to have their 1.117 acre lot split in two to permit construction of another home. The preponderance of lots in the neighboring area were on lots of approximately .5 acre in size even though the zoning calls for 1 dwelling unit per acre– residential agricultural.  Additionally, the general plan allowed 1.8 dwellings per acre on the block.  Neighbors opposed, Rosses filed suit claiming discriminatory  “spot zoning.”
Issue: May a city refuse to rezone when most of the neighboring uses are nonconforming in the same manner that the developer seeks to develop? NO

1. Spot zoning is where a small parcel is resticted and given less rights than the surrounding property.  Zoning ordinances which impose a 1-acre lot restriction cannot properly apply to property which is virtually surrounded by parcels of lesser size.

2. The only basis advanced is the prevention of “encroaching urbanization.”  Development of the acre would not change the character of the area.

3. Rossman does not agree with Ross v. Yorba Linda.  The general plan for the entire area was 1.8 units per acre.  But Rossman thinks that it probably said that zoning could go up to 1.8 units per acre.

B. Hamer v. Ross, (3.72, CA, 1963) - Tobriner very concerned with justice in the individual case.  Facts similar to Ross, court held the same.  In Hamer though the land owner seeking a change was surrounded by nothing but more intensive land uses.  In Ross, the lot is also surrounded but not exclusively.

VI. Constitutional limits on zoning.  XE "Zoning:Constitutional Limits" Several different federal constitutional provisions may limit a city’s ability to zone in a particular manner:

A. Taking Clause. First, the Fifth Amendment’s “Taking” Clause means that if a zoning regulation is so overreaching that it deprives the owner of all economically viable use of his land, or is not substantially related to some legitimate public purpose, the zoning will be treated as a taking for which compensation must be paid.

B. Procedural due process. The Fourteenth Amendment’s Due Process Clause imposes certain procedural requirements on the zoning process. For a zoning action that is administrative rather than legislative (e.g., the granting of a variance or special-use permit for a particular property), an owner is entitled to a hearing, an impartial tribunal, and an explanation of the government’s decision.

C. Substantive due process. If the zoning law fails to bear a rational relation to a permissible state objective, it may violate the substantive aspect of the Due Process Clause.

D. Equal protection. A zoning law that is adopted for the purpose of excluding racial minorities will trigger strict judicial scrutiny, and will probably be found to be a violation of the Equal Protection Clause of the Fourteenth Amendment.

Administration of Zoning XE "Administration of Zoning"  XE "Zoning:Administration of" 
I. Administering Bodies. Several governmental bodies generally get involved in zoning.

A. Source of Zoning Power.  XE "Zoning:Power to Zone" 

 XE "Zoning:Enabling Act" The power to zone comes from the state– municipalities must follow the state’s enabling act XE "enabling act" .  The enabling act complies with Dillon’s Rule, which gives cities only the powers the state has conferred on them.  Enabling acts used to be interpreted strictly, but are now interpreted liberally to permit diverse methods of zoning.

1. Delegation of power.  Under our constitutional theory, a legislature cannot delegate discretionary power to an administrative body unless it sets standards to govern the exercise of the power.  Delegation w/o standards is improper.  Courts fear discretionary power b/c of the potential for abuse.  But, given the increasing complexity of society we have become used to increased bureaucratic decisionmaking.

B. Types of Administering Bodies.
1. Planning Commission. The town council generally appoints a planning commission or zoning commission. The commission generally advises the town council on (but does not independently determine) the contents of the zoning code.  The planning commission works to develop the comprehensive (general) plan and works with the city council to enact a zoning ordinance, which describes the powers the city intends to make use of from the state’s enabling act.  

2. Zoning board of appeals. A “board of adjustment” or “board of zoning appeals” usually exists to award or deny variances and special and conditional use permits, and to hear appeals from the building department’s enforcement of the zoning laws.The zoning board works closer to landowners to make adjustments to the city’s zoning ordinance.  Actions by the zoning board of appeals are subjected to much more scrutiny than actions by the city council because the board of appeals is quasi-judicial as opposed to the city council which gets legislative deference.

3. City Council or Board of Supervisors. The zoning code is enacted by the municipal legislature. Usually this is the town council.

II. External Impacts.  XE "Zoning:External Impacts" A challenge to the plan or zoning ordinance should focus on external land use impacts.  External land use impacts include things like signs, parking, traffic, noise, hours of operation.  A good zoning ordinance will survive attack if it has focused on the impacts and narrowly tailored its zoning decisions on avoiding undesirable impacts.  

A. Home Occupations.  External land use impacts should also be used to apply to home occupations.  A zone may prohibit a business being run out of a home.  That would prohibit an author from writing on his home computer.  Instead, the zone should more narrowly address what it is that is bad about business run out of the home.  The zone could prohibit uses which result in more than 10 people visiting a home during the hours of 8am and 5pm or something like that.

III. Cumulative Zones XE "Cumulative Zones" .  XE "Zoning:Cumulative Zones" Zoning ordinances often set up cumulative zones.  Starting with single-family residences, each zone allows more and more uses in it.  The last zone allows all the undesirable industrial uses but also any “better” use, including single-family residences.  Early cases rejected the notion that “lower” commercial uses needed protection against “higher” uses such as residential development.

A. Katobimar Realty v. Webster, (3.19, NJ, 1955) - Landowner wanted to place shopping center, a better use, in industrial zone, a lesser use.  Landowner began negotiations with city for building permit, but instead city amended its zoning ordinance to prohibit shopping centers in industrial zones.  Court agreed with landowner that shopping center use would not conflict with industrial use and so invalidated the amendment.  

1. Dissent.  The shopping center will cause external land use impacts including increased vehicle and pedestrian traffic.  Juxtaposing individuals and the hazards of an industrial zone is not wise and so within the police powers of the state to zone.  Another legitimate concern is the tax base . . . industrial uses pay higher property taxes than shopping centers.

B. Noncumulative Zones.  Much of modern zoning, especially for industrial districts, is noncumulative.  Local governments favor non-cumulative zoning b/c it promotes efficiency where industrial and residential users need different types of infrastructure.

IV. Flexibility Devices.  XE "Zoning:Flexibility Devices" 
A. Overlay zoning. Often a zoning district addresses all applicable restrictions.  In overlay zoning, however, separate zones are created for each applicable restriction.  There are height zones, area zones, density zones, historic preservation zones, all laid on top of one another.

B. Buffer zones.  Ofen used to separate conflicting uses.  An industrial zone may be separated from a single-family residence by a zone for multi-family dwellings or shopping or a park.  They minimize the impact of adjacent conflicting uses.

C. Transferable Development Rights (TDR).
D. Variances. See section below.

E. Conditional or Special Uses.  See section below.

F. Development Agreements.  See section below.

V. Variances XE "Variances" .  XE "Zoning:Variances" Must be something about the property, rather than the owner, that makes the property unique and worthy of a grant of a variance. Variances run with the land– not the owner.  Gov’t should grant a variance only because of undue hardship, e.g. shape or slope of the land prevents the owner from complying with height, area or use requirements.

A. Takings Safety Valve. Variances provide an administrative alternative for individual relief that can avoid the damage that can occur to a zoning ordinance as a result of an applied taking litigation.  The general rule is that the authority to grant a variance should be exercised sparingly and only under exceptional circumstances.

1. Practical Application. In reality variances are overused and grant some landowners a special privilege.  It becomes a backhanded way to rezone without having to go through the city council (variances are granted by the zoning board).  

B. Conditional or Special Uses Distinguished. In theory, if not in practice, provisions authorizing the issuance of special-use permits are intended to provide more flexibility in land-use control than provisions authorizing a variance.

C. Elements. Most states impose these requirements for a variance:

1. Unnecessary Hardship. Denial would result in “unnecessary hardship” to the owner; 

a) Definition. Unnecessary hardship is classicaly defined in Otto v. Steinhilber, (4.7, NY, 1939) when:

(1) the land in question cannot yield a reasonable [but not maximum] return if used only for a purpose allowed in that zone;

(2) that the plight of the owner is due to unique circumstances and not to the general conditions in the neighborhood which may reflect the unreasonableness of the zoning ordinance itself; and

(3) that the use to be authorized by the variance will not alter the essential character of the locality.

2. Unique Problem. The need for the variance is caused by a problem unique to the owner’s lot (not one shared by many lots in the area); and 

3. Consistency.  The variance would not be inconsistent with the overall purpose of the ordinance, or inconsistent with the general welfare of the area.

D. Types of Variances.
1. Curative Variance.  When an owner builds a non-conforming structure and the city grants a variance that brings the structure into compliance.

2. Use variance. Variance permitting a use other than one permitted currently.  Some jurisdictions, whether by express statutory directive or by court interpretation, do not permit the grant of a use variance.  Some state legislatures are amending their enabling acts to either eliminate (CA) or toughen standards (NJ) for use variances.

a) Matthew v. Smith, (4.6, MO, 1986) - On a single parcel of property sat two houses used as separate residences for 30 years with only intermittent vacancies.  Property zoned for single family residences.  Owners applied for and rec’d variance which would allow them to rent both houses with a single family in each house.  Neighbor challenged the grant.  Court of Appeals held that the Board was w/o authority to grant the requested variance.

(1) No evidence that the hardship requirement was met exists in the record, thus the case is remanded.

3. Non-use variance. Variance on size, height, bulk, density, set-back... of a permitted use.

a) Carmel Elevator Case TA \l "Carmel Elevator Case" \s "Carmel Elevator Case" \c 1  - Addition of an elevator, and some living space.  Elderly couple own home, wife had a dual hip replacement.  Non-conforming structure as it currently is higher than the 28 foot maximum height for the area.  When the house was built the height limit was 32 feet.  The variance that the couple are seeking is a trapezoid measuring 1.7 feet and 3.5 feet on the opposing vertical sides.

(1) Note: This couple had made it difficult on their neighbors when they had sought variances.  Now they are seeking a variance.

E. Nonconforming Uses.  Nonconforming uses are those which existed when a rezoning was passed and now doesn’t conform to the current zone.  

1. Potential Legal Challenges. To avoid legal challenges, most ordinances allow the nonconforming use to continue either 1) until the nonconforming use ceases or the building is sold, or 2) through an amortization period.  

a) Constitutional issue. Not permitting a substantial period within which to phase out the non-conforming use would probably violate an owner’s due process or other constitutional rights.

b) Amortization. If the ordinance does give an owner a substantial period to phase out his use (called an “amortization” provision), most courts hold that no violation of the owner’s constitutional rights results from the fact that he must eventually cease the non-conforming use.

F. Findings Requirements XE "Findings Requirements" .  XE "Variance:Findings Requirement" Courts require that the agency deciding on an application for a variance or special use state on the record its reasons for granting the exception.

1. CA Code of Civ Pro §1094.5.  Applies to “a proceeding in which by law a hearing is req’d to be given, evidence is req’t to be taken, and discretion in the determination of factes is vested in the inferior tribunal, corporation, board, or officer...”  Under subsection (b) “Abuse of discretion is established if the respondent has not proceeded in the manner req’d by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.”

2. Topanga Ass’n v. Los Angeles County, (4.17, Traynor, 1974) TA \l "Topanga Ass’n v. Los Angeles County, (4.17, Traynor, 1974)" \s "Topanga Ass’n v. Los Angeles County, (4.17, Traynor, 1974)" \c 1  - Developer sought a variance to put in a mobile home park on a 165 acre parcel.  ∆ argued no statutory req’t that findings be documented.  Sufficient to hold public hearing, issue planning department staff report.  Traynor implied findings req’t out of CA Code of Civ. Pro. §1094.5.  Quasi adjudicatory land use decisions come within the ambit of §1094.5. 1094.5(b) the meat of the section. 1094.5(c) Abuse of discretion defined.

a) An administrative grant of a variance must be accompanied by administrative findings.

b) A reviewing court, b/f sustaining grant of a variance, must scrutinize the record and determine whether substantial evidence supports administrative agency’s findings and whether these findings support agency’s decision.

c) Agency must set forth finding to bridge the analytic gap between the raw evidence and the ultimate decision or order.

d) The developer must shoulder burden of demonstrating that subject property satisfies req’ts therefore; thus neither an administrative agency nor a a reviewing court may assume w/o evidentiary basis that the character of neighboring property is different from that of the land for which the variance is sought.

e) A city cannot use a variance to rezone.  The developer must show undue hardship that runs with the land.  Proving an hardship in not being able to build a trailor park would be difficult to justify relative to his neighbors who have structures on large 5-20 acre lots.

f) Comment. This was the first case to enforce the general plan over the zoning map. The zoning map here has been relied on since 1925– the 1972 general plan supersedes this long standing expectation.

VI. Conditional XE "Conditional uses"  or Special Uses XE "Special Uses" .  XE "Zoning:Conditional Uses" 

 XE "Zoning:Special Uses" These are uses which are not as of right but are contemplated in the zoning ordinance.  Someone who proposes one of these uses must meet whatever criteria are set out in the ordinance.  

A. Discretionary Power. If the criteria are too general and give the zoning board (which issues these permits) too much discretion, the ordinance may be struck as impermissibily delegating discretionary power (that should lie only with the legislature).  The ordinance may also authorize conditions be put on a landowner if he wants a special or conditional use permit.
B. Variance Distinguished. In theory, if not in practice, provisions authorizing the issuance of special-use permits are intended to provide more flexibility in land-use control than provisions authorizing a variance.

C. Gladden v. DC Board of Zoning Adjustment, (4.18, DC, 1995) - π owner sought a special exception to establish in his house a youth rehab. home.  Exception granted with several special conditions.  The Office of Planning concluded that the project would not adversely affect the community even though 2 other similar such uses were located in the vicinity.

1. The Board is bound by the zoning regulations which allow facilities to be approved if they are not within 500’ of each other or within the same square.

2. The decision will be upheld “if there is a rational basis for it” and if the facts found by the Board have “substantial support in the evidence.”  As the ordinance passes the test, the Board’s decision is upheld.

3. What if the board found that even though there was not another use within 500 feet they declined the grant of the special exception nonetheless?  This court seems to say that if you meet the exceptional criteria, you get the exception permit.  Is the 500’ requirement a floor?  May the BZA exercise some discretion even though the req’t is met?

4. Rossman thinks thatGladden is an unusual holding.

D. Findings Requirements XE "Findings Requirements" .  Courts require that the agency deciding on an application for a variance or special use state on the record its reasons for granting the exception.

1. CA Code of Civ Pro §1094.5.  Applies to “a proceeding in which by law a hearing is req’d to be given, evidence is req’t to be taken, and discretion in the determination of factes is vested in the inferior tribunal, corporation, board, or officer...”  Under subsection (b) “Abuse of discretion is established if the respondent has not proceeded in the manner req’d by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.”

2. Topanga Ass’n v. Los Angeles County, (4.17, Traynor, 1974) TA \s "Topanga Ass’n v. Los Angeles County, (4.17, Traynor, 1974)"  - Developer sought a variance to put in a mobile home park on a 165 acre parcel.  ∆ argued no statutory req’t that findings be documented.  Sufficient to hold public hearing, issue planning department staff report.  Traynor implied findings req’t out of CA Code of Civ. Pro. §1094.5.  Quasi adjudicatory land use decisions come within the ambit of §1094.5. 1094.5(b) the meat of the section. 1094.5(c) Abuse of discretion defined.

a) An administrative grant of a variance must be accompanied by administrative findings.

b) A reviewing court, b/f sustaining grant of a variance, must scrutinize the record and determine whether substantial evidence supports administrative agency’s findings and whether these findings support agency’s decision.

c) Agency must set forth finding to bridge the analytic gap between the raw evidence and the ultimate decision or order.

d) The developer must shoulder burden of demonstrating that subject property satisfies req’ts therefore; thus neither an administrative agency nor a a reviewing court may assume w/o evidentiary basis that the character of neighboring property is different from that of the land for which the variance is sought.

e) A city cannot use a variance to rezone.  The developer must show undue hardship that runs with the land.  Proving an hardship in not being able to build a trailor park would be difficult to justify relative to his neighbors who have structures on large 5-20 acre lots.

f) Comment. This was the first case to enforce the general plan over the zoning map. The zoning map here has been relied on since 1925– the 1972 general plan supersedes this long standing expectation.

VII. Development Agreements XE "Development Agreements" .  City and developer strike a deal that vests a developer’s rights at a stage earlier than the building permit or last discretionary act stage. Courts have upheld these agreements even in the absence of enabling legislation.  A city can use these agreements to get large developments to contribute toward the land impacts they create.  Began being used after cases like Avco where developer expended a great deal of money only to have his property rezoned out from under him.

A. Avco v. South Coast Regional Coastal Com., (5.28, Mosk, 1976) TA \l "Avco v. South Coast Regional Coastal Com., (5.28, Mosk, 1976)" \s "Avco v. South Coast Regional Coastal Com., (5.28, Mosk, 1976)" \c 1   - In response to Avco decision, CA authorized these development agreements– contract zoning.  Whether this is an unlawful surrender of the police power has not been decided.

1. Lame Duck Provision. By statute in CA these agreements may not come into effect until 30 days after execution to permit the electorate to respond and ensure that a lame duck body doesn’t approve a contract detrimental to the interests of the municipality.

2. Escape Clause.  Most of these agreements today include escape clauses that permit the city or county to enact a subsequent rule that applies to all similarly situated land to address public health and safety.

B. Planned Unit Development XE "Planned Unit Development"  (PUD).  PUD is its own use zone, like single-family or light industrial.  The zoning ordinance says exactly what can be done within a PUD:  usually a mixed-use zone with density increased in the residential portion in exchange for greenspace.  The developer’s plan is submitted to the city, required to be specific, and public hearings are held on the plan before it is approved and PUD zone issues. Must be allowed by the state’s enabling act.  

1. Frankland v. Lake Oswego, (3.23, OR, 1973) - Developer promised to build “garden apartments” and submitted plans showing two story apartments.  Ended up building tower apartments.  Neighbors sued over the nonconformance and court agreed the developer violated the PUD.  City should have required greater specificity.  

a) Dissent. Court shouldn’t substitute its judgment for the city’s on whether the tower apartments conformed with the “garden apartments” plan.

VIII. CONSTRAINTS ON FLEXIBILITY DEVICES.  In response to concerns that rezonings are granted too frequently and for the wrong reasons, the courts and state legislatures have gradually developed doctrines to somewhat strengthen judicial review of rezonings.

A. Consistency Doctrine. See section below.

B. Spot Zoning XE "Spot Zoning" .  Many courts view the spot zoning rule as simply the familiar substantive due process test, being applied for the benefit of neighbors to ensure that rezonings are rationally related to a  legitimate state interest.  Others seem to view the rule as a check on discrimination, grounded in equal protection principles.

1. Griswold v. City of Homer, (4.36, AK, 1996) TA \l "Griswold v. City of Homer, (4.36, AK, 1996)" \s "Griswold v. City of Homer, (4.36, AK, 1996)" \c 1  - Per a comprehensive plan adopted in 1983, motor vehicle sales were not a permissible use in the CBD.  Rossi lost a right to a nonconforming use when he did not use in that manner for more than a year (lapse).  Rossi lobbied to have zoning changed for CBD to permit auto vehicle sales.  City passed ordinance permitting auto sales along Main Street which encompassed Rossi’s lot.  Griswold (π), owner of an automobile repair shop, sued the city alleging that the ordinance was an invalid exercise of the City’s zoning power.  City clearly wanted to keep the Rosi family in business.
Issue: Was the city’s reclassification to permit auto sales in the CBD spot zoning? NO

a) Under the guise of a public agenda a private interest sought a zone change.  Rossi’s argument had public merit though as well.

b) Factor Test. Professor Ziegler offers the following factors to determine whether spot zoning has occurred, the court should consider:

(1) Consistency of the amendment with the comprehensive plan;

(a) Though the city had previously found auto sales inconsistent with a CBD, times changed and the previous finding no longer applies.

(2) Benefits and detriments of the amendment to the owners, adjacent landowners, and community; and

(a) Courts do not generally assume that a zoning amendment is primarily for the benefit of a landowner merely b/c the amendment was adopted at the request of the landowner.  Here there were significant public benefits.

(3) Size of the area “rezoned.”

(a) The size of the area reclassified has been called “more significant [than all other factors] in determining the presence of spot zoning.”  A parcel cannot be too large per se to preclude a finding of spot zoning, nor can it be so small that it mandates a finding of spot zoning.

C. Contract Zoning XE "Contract Zoning" . When a court wants to strike the zoning, it will refer to it as impermissible contract zoning.  When it likes the zoning, it will uphold it as conditional zoning.  The idea behind each is that while the current zoning would not allow a particular use, the city will rezone the particular piece of property if the landowner agrees to a covenant or deal that promises to use the property only for the agreed-upon use.  
1. Euclidean Zoning Shortfall. Contract zoning reflects the realization that Euclidian zoning tends to create cookie cutter cities, where all the houses in an area are the same and all shopping is in the same area and accessible only by driving.  Contract zoning allows for planned mixed-use communities.

2. Contracts Unrecorded.  Covenants and promises are not reflected on the zoning map, which can cause problems.  Contract zoning can also work a surrender of the inherent police power via contract.

3. Grounds for Striking. Some courts base prohibitions on contract zoning on authority grounds, reasoning that the state enabling act does not provide for the imposition of conditions or the use of contracts in rezoning.  Many courts will conclude that by agreeing to curtail its legislative power, the Council acted ultra vires.

a) Spot Zoning. A zoning amendment touches the text of the zoning ordinance and is a legislative act which can be done only by the city council.  If the amendment conflicts with the comprehensive plan or with adjacent uses, a court will recognize the amendment as spot zoning and strike it.  

b) Allred v. City of Raleigh, (4.47, NC, 1971) TA \l "Allred v. City of Raleigh, (4.47, NC, 1971)" \s "Allred v. City of Raleigh, (4.47, NC, 1971)" \c 1  - Developer proposed twin 10-story apartment buildings in a one story zone.  No way to guarantee that if the zoning was changed to R10 that the developer would not, as of right, develop as much property as he wanted at this height.

(1) A municipality in enacting a zoning ordinance is engaged in legislating and not in contracting.

(2) We hold that the zoning of the property may be changed from R4 to R10 only if and when its location and the use of surrounding circumstances are such that the property should be made available for all uses permitted in an R10 district.

c) Substantive Due Process. Most courts apply the usual substantive due process test to conditions that are not exactions, requiring that the conditions imposed be “reasonably related to the interest of public health, safety, morals, and the general welfare.”

(1) Giger v. Omaha, (4.60, NE, 1989) - Developer agreed to build a community including parks and a lake.  Court upheld analogizing to conditional rezoning, saying that as long as the agreement is made in accord with public health, safety and welfare it falls within city’s police power and actually enhances it because the city can get things like a lake and park that it never could otherwise.  Not specifically mentioned in enabling act, but the enabling act gives cities powers “necessarily or fairly implied in or incident to the powers expressly granted” which was good enough for court.

4. Erosion of the Prohibition on Contract Zoning.
a) Chrismon v. Guilford County, (4.53, NC, 1988) TA \l "Chrismon v. Guilford County, (4.53, NC, 1988)" \s "Chrismon v. Guilford County, (4.53, NC, 1988)" \c 1  - ∆ Bruce Clapp’s property was rezoned allegedly unlawfully.  ∆’s business entailed a use that violated the comprehensive zoning ordinance but predated the adoption of the ordinance.  ∆ moved his operation to a larger adjacent parcel sought and obtained a rezoning of that parcel.  The rezoning was accomplished upon the assurance that ∆ would submit an application for a conditional use permit specifying that he would use the property only in a certain manner.  π sued
Issue: Did the rezoning of ∆’s tract constitute illegal spot zoningor illegal contract zoning? NO

(1) “Today, we join this growing trend of jurisdictions in recognizing the validity of properly employed conditional use zoning.”

(2) “Illegal contract zoning properly connotes a transaction wherein both the landowner who is seeking a certain zoning action and the zoning authority itself undertake reciprocal obligations in the context of a bilateral contract.”

(3) Valid conditional use zoning features merely a unilateral promise from the landowner to the local zoning authority.

(4) “The rezoning in this case, while clearly spot zoning, was not illegal spot zoning in that it was done pursuant to a clear showing of a reasonable basis.”

IX. Consistency doctrine XE "Consistency doctrine" . States vary in how much adherence to a comprehensive plan they require.  States that require strict adherence are said to follow “the consistency doctrine.” By 1995, over a dozen states, mostly ones that command municipalities to adopt plans, had adopted statutes requiring that a local zoning ordinance be “consistent” with, or “implement,” the comprehensive plan in force.

A. General or Comprehensive Plan.  Because planning is so integral to zoning, most zoning ordinances are based on a comprehensive plan.  The comprehensive plan is the city’s vision of where uses should be placed to avoid incompatibility.  It’s a document passed by the city council.  The zoning map is drawn based on the zoning ordinance.

1. Constitutional Quality.  Some writers have likened the general plan to a “constitution for all future development within the city.”  But, unlike a constitution, it is subject to amendatory procedures not significantly different from the course followed in enacting ordinary legislation.

B. SZEA §3.  “[Zoning] regulations shall be made in accordance with a a comprehensive plan.”

C. Fasano v. Board of County Commissioners, (4.76, OR, 1973) TA \l "Fasano v. Board of County Commissioners, (4.76, OR, 1973)" \s "Fasano v. Board of County Commissioners, (4.76, OR, 1973)" \c 1  - County Commissioners had rezoned 32-acres of land.  Neighbors unsuccessfully opposed the rezoning.  On appeal to the OR Supreme Court, the commissioners argued that their decision was presumptively valid and the neighbors had to show the decision was arbitrary and capricious to obtain relief– these arguments failed.
1. Oregon requires strict adherence to the comprehensive plan.  In fact to stray from the general plan, a municipality must comply with these requirements:

a) change must conform to the plan

b) must be a public need for the change

c) the change must satisfy that public need

d) there must be a hearing on the change

e) records must be kept of the hearing and proceedings to preserve a record for review

f) rezoning is a quasi-judicial act and so no deference is afforded the body making the change.  Therefore:

(1) judicial review is allowed

(2) burden is on the one who sought the change

D. INITIATVES AND CONSISTENCY
Lesher v. Walnut Creek, (4.66, CA, 1990) TA \l "Lesher v. Walnut Creek, (4.66, CA, 1990)" \s "Lesher v. Walnut Creek, (4.66, CA, 1990)" \c 1  - Walnut Creek Traffic Control Initiative (Measure H) created a building moratorium triggered by traffic congestion on the same roadways.  Before passage, Walnut Creek’s general plan was growth oriented and expressly recognized that anticipated development would lead to traffic congestion which the residents would have to accept.
Issue: Does an initiative measure limiting municipal growth which conflicts with a general plan invalid? YES

1. This initiatvie is not an amendment to the general plan but rather a newly enacted zoning ordinance and thus was invalid as it was inconsistent with the general plan.  The city though amended the general plan after the initiative was passed to reflect its passage.  But, a zoning ordinance that conflicts with a general plan is invalid at the time it is passed.

2. Every initiative that conflicts with the general plan would thus be invalid upon passage.  Putting these initiatives on the ballot may serve as a signalling mechanism to city councils.

3. Dissent. (Mosk) Case is moot given the city’s amendment of the general plan to reflect Measure H.

E. CONSISTENCY IN CHARTERED CITITES
Los Angeles v. State, (4.71, CA, 1982) - Statute stated that zoning and general plan need not be consistent in charter law cities with the one exception of the city of Los Angeles.  L.A. sued the state.  State prevailed on the grounds that L.A. could be excepted given its size.

Exclusionary Zoning XE "Exclusionary Zoning" 
I. INTRODUCTION. “Exclusionary zoning” is the use of zoning laws to exclude certain types of persons and uses, particularly racial and ethnic minorities and low-income persons.

A. Examples of exclusion. A town might exclude certain types of people by putting tight restrictions on the kinds of allowable residential uses. Thus a high minimum-acreage requirement, a ban on multiple dwellings, a ban on mobile homes, a ban on publicly-subsidized housing or large exactions from developers to drive up the cost of the development are all ways a town could try to keep out poor people (and, to the extent that blacks, say, are on average poorer than whites, a way to keep out black people).

1. Proffered Justifications. The cities justified their exclusionary tactics by saying they protected the tax base, preserved community character, prevented congestion, preserved property values.

II. Family Designations XE "Exclusionary Zoning:Family Designations" .
A. Protection of “Family Values.”  

1. COLLEGE STUDENTS
Belle Terre v. Boraas, (8.26, Douglas, 1974) TA \l "Belle Terre v. Boraas, (8.26, Douglas, 1974)" \s "Belle Terre v. Boraas, (8.26, Douglas, 1974)" \c 1  - Ordinance defined family as one or more persons related by blood, adoption, or marriage, or a maximum of  two unrelated, unmarried people.  6 students living together brought a §1983 action against the city of Belle Terre.

a) If the definition of single family bears a rational relationship to the objective of preserving “family values” and “the blessings of quiet seclusion and clean air” in a single-family residential area, the definition is constitutional.

b) Court found valid zoning ordinance which protected family values and the character of a neighborhood by prohibiting more than two unrelated people from living together.  

c) No suspect classification, thus no heightened scrutiny.  Douglas says family values is a legitimate state goal.

d) Dissent. (Marshall) This interferes with the right to associate, and if it’s the external land use impacts the Court is worried about, the city ought to regulate those, not the living arrangements.

2. BUT CF.
Delta v. Dinolfo, (MI, 1984) - Several state courts have held that occupancy restrictions based on biological or legal relationships violate the state consitution b/c they lack a reasonable relationship to the city’s goal of controlling density.

B. Due Process Protection.  XE "Exclusionary Zoning:Due Process Protection" One of the most striking expansions of substantive due process doctrine in recent years has been in the area of family relations.  In a number of cases, individuals’ desires to live together, to marry, or to raise their children in a certain way have come face to fae with the state’s desire to regulate zoning, marriage, child-rearing, or other areas of public concern.

1. “Fundamental Rights” Frequently Found.  The Supreme Court in recent years has found that a person’s decision about how to conduct his family life often rises to the level of a fundamental right.  Consequently, the state may interfere with such a decision only when it shows that the interference is necessary for the fulfillment of a compelling public interest.

2. Excluding Extended Family.  If the definition of family excludes the traditional family, including the extended family, the ordinance requires a higher standard of justification than rational relationship (but less than strict scrutiny).

a) DUE PROCESS CHALLENGE
Moore v. East Cleveland, (8.27, Powell, 1977) TA \l "Moore v. East Cleveland, (8.27, Powell, 1977)" \s "Moore v. East Cleveland, (8.27, Powell, 1977)" \c 1  - Grandmother lived with her son and two grandchildren who were cousins.  City brought criminal action against grandmother for violating city ordinance defining who may live in a single-family home.
(1) The Court has long recognized that freedom of personal choice in matters of marriage and family life is one of the liberties protected by the Due Process Clause of the 14th Amendment.

(2) The ordinance intrudes into the traditional family and has only a marginal relationship to the permissible zoning objectives of preventing overcrowding and congestion.

(3) This implicates the fundamental right to live together as a family and is subject to heightened scrutiny which it fails.

b) Standard of Review. It is not clear whether Justice Powell’s opinion gave the ordinance “strict scrutiny” or a lesser degree of scrutiny similar to “middle level” equal protection analysis.  But it is clear that the opion subjected the ordinance to more than the “mere rationality” review to which gov’t action affecting non-fundamental interests is subjected.

III. Equal Protection Issues.  XE "Exclusionary Zoning:Equal Protection" An equal protection argument has the best chance of success when it argues that a town is discriminating on the basis of race or national origin, since these are “suspect classes”; an attack based on the claim that the town is discriminating against the poor will probably not succeed (because poverty is not a suspect class).

A. Early 1970’s.  In the early 1970’s, serveral courts of appeals applied the Equal Protection Clause to reach exclusionary zoning practices that stopped short of drawing explicitly racial classifications.  Soon thereafter, however, the Equal Protection Clause ceased to be a viable weapon against exclusionary, but not explicitly racial, land use controls. After Arlington Heights I, only a few litigants have been able to prove discriminatory intent.

B. Effect vs. purpose. Plaintiffs in equal protection cases will likely win only if the court applies strict scrutiny. This, will happen only if the court believes that the town acted with the purpose of discriminating on racial or ethnic grounds, not if the ordinance merely has the effect of making it harder for minorities to live there.

1. Impact not Determinative.  Sometimes a clear pattern, explainable on grounds other than race, emerges from the effect of the state action even when the governing legislation appears neutral on its face.  But such cases are rare.  Absent a stark pattern, impact alone is not determinative– the Court must look to other evidence.

a) Washington v. Davis, (8.9, US, 1976) - Made clear that official action will not be held unconstitutional solely b/c it results in a racially disproportionate impact.  Impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination.  Proof of racially discriminatory intent or purpose is a req't to show a violation of the Equal Protection Clause.

2. INTENT TO DISCRIMINATE ABSENT
Arlington Heights v. Metro. Housing Dev. (Arlington Heights I), (8.7, Powell, 1977) TA \l "Arlington Heights v. Metro. Housing Dev. (Arlington Heights I), (8.7, Powell, 1977)" \s "Arlington Heights v. Metro. Housing Dev. (Arlington Heights I), (8.7, Powell, 1977)" \c 1  - Metro. Housing Dev. (π) applied for the rezoning of a 15-acre parcel from single- to multi-family classification.  ∆ village denied the rezoning request.  π and others brought suit alleging that the denial was racially discriminatory and that it violated the 14th Amendment and the Fair Housing Act.
Issue: Does impact on a protected class render a state action invalid? NO
a) No intent to racially discriminate was shown .  Multi-family zone was reserved as a buffer and there was nothing to buff at this site, neighbors were worried their property values would drop if a multi-family development went in.  

b) Court holds that no intent shown, no clear pattern of discrimination unexplainable on grounds other than race, no suspicious activity in the history of the ordinance (like a last minute re-zoning), and even if there was intent may be okay if the city can show it would have zoned the way it did anyway.  

c) As no intent was found the denial of the rezoning need only survive the rational relation test which it does.

C. Standing.  XE "Exclusionary Zoning:Equal Protection:Standing" 
1. Federal Courts. The standing requirements for an equal protection attack in federal court are very difficult. In most instances, π will have to prove that: (1) the zoning rules have prevented a particular project from being built on particular land; and (2) π would probably become a resident of the housing if the zoning limit were overturned and the project built.  Standing in FHA cases is far less rigorous.

a) Warth v. Seldin, (8.14, US, 1975) - In a 5-4 decision, the Supreme Court held that the following parties lacked standing to bring an action challenging the zoning practices of Penfield, an elite suburb of Rochester:

(1) Not-for-profit organizations interested in alleviating housing problems of low-income families;

(2) Rochester taxpayers;

(3) Low-income minority residents living in the Rochester area; and

(4) The Rochester Home Builders Association.

2. State Courts.  Standing requirements in state courts are much less rigorous, enabling more suits on these grounds.

D. Low-Income Persons.  XE "Exclusionary Zoning:Poverty" Various types of land use controls may be enacted that have the purpose or effect of limiting housing to the affluent, or excluding low-income persons entirely from the community.  A conflict thus arises between preserving the character of the community and making housing available to all persons.

1. CA Statute.  California explicitly bars discrimination against the poor in land use decisions.  CA Govt. Code §65008
2. Ybarra v. Los Altos Hills, (8.23, 9th, 1974) - Town req'd minimum lot sizes of 1 acre, and only one single-family unit per lot.

a) Wealth is a suspect classification only when the πs' poverty made them "completely unable to pay for some desired benefit, and as a consequence, they sustained an absolute deprivation of a meaningful opportunity to enjoy that benefit."

b) Court held that the first prong of the test had been met b/c the town's ordinance in effect completely barred the poor.  But the 2nd req't had not been met b/c the πs did not show that poor people had no other housing opportunities in the Santa Clara County area.

3. COMMERCE CLAUSE AS BASIS
Edwards v. CA, (8.23, US, 1941) - CA statute prohibited anyone from "bringing into the State any indigent person who is not a resident of the State, knowing him to be an indigent person, is guilty of a misdemeanor." 

a) Court holds that ordinance is an unconstitutional barrier to interstate commerce.

E. Disabled Persons.  XE "Exclusionary Zoning:Disabled Persons" the Supreme Court has refused to treat mental retardation as a quasi-suspect classification.

1. Cleburne, TX v. Cleburne Living Center, (8.33, White, 1985) TA \l "Cleburne, TX v. Cleburne Living Center, (8.33, White, 1985)" \s "Cleburne, TX v. Cleburne Living Center, (8.33, White, 1985)" \c 1  - TX city denied a special use permit for the operation of a group home for the mentally retarded, acting pursuant to a zoning ordinance requiring permits for such homes.  5th Circuit determined that retardation was a quasi-suspect class and thus applied an intermediate-level scrutiny (previously only applied in gender cases).
Issue: Is mental retardation a quasi suspect class? NO
Issue: May the city require a special permit for this facility for the retarded when other care and multiple-dwelling facilities are freely permitted? NO
a) Court says the mentally retarded are not a suspect class, but zoning them out of an area where other similar uses can locate is not rationally related to a legitimate goal.  

b) Negative attitude of the majority of neighbors and the fears of elderly residents are not permissible bases for treating a home for the mentally retarded differently from other dwellings.

c) Concurring and Dissenting. (Marshall, Brennan, Blackmun) Majority is not being honest– it’s really applying mid-level scrutiny.

2. Significance.  Beyond establishing that mental retardation will not be treated as a quasi-suspect classification, Cleburne appears significant for several other reasons:

a) Hostility to heightened scrutiny.  The case indicates that a majority of the Court is reluctant to establish additional quasi-suspect classes.  The majority went out of its way to indicate that it thought quasi-suspect status should not be given to certain other classifications that arguably merit it, such as “the aging, the disabled, the mentally ill, and the infirm.”

b) Preference for “as applied disposition.  The Cleburne Court did not strike down the ordinance itself.  Instead, it held that “as applied” to the particluar group home involved, application of the ordinance violated equal protection.  If Cleburne represents a trend towards favoring “as applied” dispositions instead of striking down of statutes as “facially invalid” (in which case they are struck completely from the books), constitutional litigation may have dramatically less impact.

c) Continuum of review.  The court applied the mere rationality standard with significantly more rigor than it has normally done.  This may indicate that a majority of the Court is now moving towards accepting the view often articulated by Justice Stevens, that equal protection review should not involve two or three “clearly defined standards” of review, but rather “a continuum of judgmental responses to different classifications...”

IV. fha suits.  XE "Exclusionary Zoning:FHA Suits"  Zoning may also be attacked in federal court suits based on federal statutory law, especially the Fair Housing Act (FHA). Zoning enacted for the purpose of limiting access by racial or ethnic minorities violates the FHA.

A. Equal Protection Inadequate.  Under Equal Protection, discrimination is ended but segregation can continue because the impact is still there.  To combat segregation, Congress passed the Fair Housing Act, which does not require intent.  

B. Impact/Effect Enough. In a Fair Housing Act suit, π does not have to show a discriminatory purpose behind the zoning enactment. Instead, he merely has to show a discriminatory effect; then, the burden shifts to the ∆ town to show that its enactment serves legitimate governmental interests rather than discriminatory ones.  But, the Supreme Court has not yet reached this question.

C. Intent as a Factor.  Arlington Heights II included intent as a factor in determining whether a violation of the FHA occurred under the disparate impact standard.  Some courts have interepreted this to mean that proof of disparate effect must be accompanied by some evidence of discriminatory intent.  Other courts have held that πs need not prove any intent to discriminate in order to win their FHA case.

1. SHOWING OF INTENT NOT REQUIRED
Huntington Branch, NAACP v. Huntington, (8.18, 2d, 1988) - Requiring intent would allow segregation to continue, and make the FHA superfluous.  Once impact is shown, then municipality must survive strict scrutiny.

D. Standing.  XE "Exclusionary Zoning:FHA Suits:Standing" Standing to litigate a federal statute, such as the FHA, is governed by a different rule than the rule on standing to litigate state legislation in federal courts.  These req’ts are much more liberal.  Courts have permitted third parties to sue to vindicate rights of minorities under the FHA, on the theory that Congress intended to define standing broadly.

E. Metro Housing Dev v. Arlington Heights (Arlington Heights II), (8.7, 7th, 1977) TA \l "Metro Housing Dev v. Arlington Heights (Arlington Heights II), (8.7, 7th, 1977)" \s "Metro Housing Dev v. Arlington Heights (Arlington Heights II), (8.7, 7th, 1977)" \c 1  - Metro. Housing Dev. (π) applied for the rezoning of a 15-acre parcel from single- to multi-family classification.  ∆ village denied the rezoning request.  π and others brought suit alleging that the denial was racially discriminatory and that it violated the 14th Amendment and the Fair Housing Act. THIS IF THE FHA PORTION OF THE CASE.
Issue: Does the Village's action violate the FHA b/c it has discriminatory effects when that action was taken w/o discriminatory intent? POSSIBLY (remand)

1. Court holds that under some circumstances a violation of the FHA can be established by a showing of discriminatory effect w/o a showing of discriminatory intent.  But, proof of discriminatory effect itself does not necessarily establish a violation of the FHA.

2. Court lays out a four factor test for determning under what circumstances conduct that produces a discriminatory impact but which was taken w/o discriminatory intent will violate the FHA:

a) How strong is the π's showing of discriminatory effect;

b) Is there some evidence of discriminatory intent, though not enough to satisfy the constitutional standard of Washington v. Davis;

c) What is the ∆'s interest in taking the action complained of; and

d) Does the π seek to compel the ∆ to affirmatively provide housing for members of minority groups or merely to restrain the ∆ from interfering with individual property owners who wish to provide such housing.

3. Given these four factors the case is close, thus the 7th Circuit remands for further fact-finding.  On remand the case settles out.

F. Edmonds v. Oxford House, (s326, Ginsburg, 1995) - Oxford House operates a group home for 10-12 recovering alcoholics and drug addicts in a neighborhood zoned for single-family residences.  City of Edmonds issued citations charging a violation of the zoning code which requires that the occupants of a single-family dwelling compose a “family.”  The code defines family as “persons [w/o regard to number] related by genetics, adoption, or marriage, or a group of five or fewer [unrelated] persons.”  Oxford House relied on the FHA in seeking a declaration that the zoning code does not apply to them.

1. Held. Edmonds’ zoning code defintion of the term family is not a maximum occupancy restriction exempt from the FHA.

2. Maximum occupancy restrictions purpose is to protect health and safety by preventing dwelling overcrowding.

3. Edmonds’  rule also accomodates another group association: 5 or fewer unrelated people.  But this accomodation cannot convert Edmonds’ family values preserver into a maximum occupancy restriction.

G. Disparate Impact. No federally funded program may cause a disparate impact that disadvantages minority groups.

1. LANCER project.  Waste project that was to be sited in south central Los Angeles.  Disparate impact on a disadvantaged group– African Americans.  

V. Inclusionary Zoning XE "Inclusionary Zoning" .  XE "Exclusionary Zoning:Inclusionary Zoning" 

 XE "Exclusionary Zoning:Poverty" A number of states, by case law, have held that zoning may not be used to exclude the poor.

A. Fair Share.  In the Mt. Laurel cases, the NJ Supreme Court held that a town must address its “fair share” of the region’s demand for low and middle-income housing. Zoning may not be used to keep out the poor.

1. Affirmative Measures.  Towns must take affirmative measures to cause such housing to be built (e.g., density bonuses for developers who build low income housing; cooperation with developers seeking federally-subsidized housing; allowing mobile homes, etc.) Mt. Laurel II
2. Site-Specific Relief. Builders must also be allowed to seek site-specific relief (in which the court orders the builder’s parcel to be rezoned to allow the particular project, if the court finds for the developer).

3. Mandatory Set-Asides.  Mandatory set-asides require (without compensation) a developer to set aside a certain number of units in his development as low-cost units.  They can be “no frills” versions of the other units.  The mandate usually also requires the developer to keep the rents on these units low to subsequent renters rather than raising the price to market levels once the first tenant moves out. Mt. Laurel II
B. Mount Laurel I, (8.49, NJ, 1975) TA \l "Mount Laurel I, (8.49, NJ, 1975)" \s "Mount Laurel I, (8.49, NJ, 1975)" \c 1  - Court mandated that developing communities provide for low cost housing. Communities responded by rezoning to allow for low cost housing, but didn’t do anything that stimulated the construction of low cost housing.  There was also confusion over what a “developing” community was.
C. Mount Laurel II, (8.59, NJ, 1983) TA \l "Mount Laurel II, (8.59, NJ, 1983)" \s "Mount Laurel II, (8.59, NJ, 1983)" \c 1  - Changed “developing” to growing as defined by the state, and set up a system where these growing cities would have to affirmatively encourage or require developers to build low cost housing.
1. Complaints would be heard by a panel of judges who would determine the community’s fair share requirement of low cost housing

2. The city, be it on its own or under court order, must offer developers subsidies, incentives, bonuses (waiving density requirements in exchange for low cost housing units), or require the inclusion of low cost units in new development (a mandatory set-aside)

3. If for some reason unique to a community it cannot provide low cost housing (perhaps because property values are sky high), the community has to do the best it can.  Mobile homes may be imposed only as a last resort.

4. Zoning should be for the “general welfare,” not just the welfare of a particular community.  These communities are part of a larger economic unit that includes a need for low cost housing.  The court rejects the idea of prohibiting socioeconomic zoning because all zoning is inherently socioeconomic– it separates uses.  The two big goals are providing low cost housing and economically integrating the communities.

5. Statute Passed. New Jersey passed a statute to address the Mt. Laurel II concerns.  However, the statute allows a community to buy its way out of 50% of its fair housing obligation.  The housing will still be built, but the statute defeats the idea of economic integration.

D. Legislative Act?  The first Mt. Laurel decision was 100 pages long, the second 200 pages.  Did the 7 justices engage in legislative acts in writing these decisions?  Chief Justice of NJ was almost impeached by the NJ legislature (1 vote shy) b/c of the Mt. Laurel II case.

Taking Clause XE "Taking Clause" 
I. INTRODUCTION. State and federal governments may take private property for public use– this is the power of “eminent domain.” However, the 5th Amendment provides in part that private property may not be “taken” for “public use” w/o just compensation.  This clause is a restriction on both the federal and state power of eminent domain.  Property rights may include tangible and intangible interests.  The two most troublesome constitutional issues here are the meanings of the terms “public use” and “taking.”

A. Rationale XE "Taking Clause:Rationale" .  The protection granted by the taking clause is related to the same concern which gives rise to the substantive due process doctrine, the danger that public action will interfere with private property rights.  But the taking clause also protects the interest in “settled expectations,” or as they are sometimes called, “vested rights.”  Pre-existing interest in physical property should not be disturbed by the gov’t except under certain limited conditions.

B. Land-Use Control As Taking. Normally, land-use controls will not constitute a taking for which the government must pay compensation. Occasionally, a regulation may so drastically interfere with the private owner’s use of his property, or with the value of that property, that the court will conclude that there has been an implicit “taking.”

1. Government interference not consituting a taking.  Forfeiture of property used in connection with a crime is not a taking, nor is a temporary, unplanned occupation of private property by the military during a riot. 

a) Miller v. Schoene - Court held that no taking occurred when the state ordered the destruction of cedar tree that were spreading a disease to nearby apple orchards, which were a major industry.

C. General Principles.  XE "Taking Clause:Elements" Here are some of the principles the courts look to to decide whether a regulation has become a compensable “taking.”

1. Substantial advancement of legitimate state interests. The land regulation will be a taking unless it “substantially advances legitimate state interests.”

a) Broad range of legitimate interests. Legitimate interests include maintaining residential uses (often done by zoning), preserving landmarks, protecting the environment, etc.

b) Tight means-end fit. There must be a fairly tight fit between the state interest being promoted and the regulation chosen more than a mere rational relation between means and end that the Court has req’d in other due process contexts.  Nollan v. CA Coastal Comm’n
2. Deprivation of all use. If a regulation is found to deny the landowner of all economically viable use of his land, this will make the regulation a per se taking.

a) Lucas - Regulations prevent a particular owner of vacant land from building any structure on the property. This will probably deprive him of all economically viable use, and will thus be a compensable taking unless necessary to serve some overriding governmental interest, such as prevention of flooding or erosion.)

3. Physical use. If the government makes or authorizes a permanent physical occupation of the property, this will automatically be found to constitute a taking. 

a) Nollan - The state orders O to give the public a permanent easement across his property so that the public can get to a beach — this would be a permanent physical occupation, automatically amounting to a compensable taking.)

b) Loretto
4. Diminution in value. The more drastic the reduction in value of the owner’s property, the more likely a taking is to be found. This “diminution in value” standard is probably the single most important factor. 

a) Penn Coal v. Mahon - Particular land is valuable mostly for the coal to be found under it. The state bars the owner of the mineral rights from doing any coal mining under the land. Held, the value of the mining rights was so completely impaired as to amount to a taking.)

II. EMINENT DOMAIN XE "EMINENT DOMAIN" .  XE "Taking Clause:Eminent Domain" and federal governments have the power of eminent domain, i.e., the power to take private property for public use. Usually this is done through condemnation proceedings, in which the government brings a judicial proceeding to obtain title to land that it needs for some public use.

A. Inverse Condemnation XE "Inverse Condemnation" 

 XE "Taking Clause:Inverse Condemnation" .  The government occasionally simply makes use of a landowner’s property without bringing formal condemnation proceedings; here, the landowner may bring an “inverse condemnation” action, in which he seeks a court declaration that his property has been taken by the government for a “public use” and must be “justly compensated.” 

B. “Public use.”  The requirement of “public use” (imposed by the Taking Clause of the Fifth Amendment) is very loosely interpreted. So long as the state’s use of its eminent domain power is “rationally related” to a “conceivable public purpose,” the public-use requirement is satisfied. 

1. Hawaii Housing Authority v. Midkiff TA \l "Hawaii Housing Authority v. Midkiff" \s "Hawaii Housing Authority v. Midkiff" \c 1   - Hawaii condemns lots owned by large landowners, and transfers them to the tenants living on them. Held, because there was tremendous inequality in land ownership in Hawaii, this scheme was a rational attempt to remedy a social and economic evil, and therefore satisfied the “public use” requirement.

2. Urban renewal. As part of an urban renewal project, a city may condemn private land, then turn it back to a private developer. The renewal program meets the “public use” requirement even if the particular parcel condemned is not a slum.

C. “Just compensation.”  Generally, the government must pay the fair market value of the property at the time of the taking.

1. Highest and best use. The fair market value is usually based on the “highest and best use” that may be made of the property (at least under current zoning regulations). Thus if a vacant parcel is zoned for subdivision, the value that must be paid is the value the land would have to a subdivider, not the value based on the current rental value of vacant land.

III. Early Nuisance Cases.  XE "Taking Clause:Nuisance Cases" In the following two cases the Supreme Court was reluctant to find a taking given the nuisance’s threat to the “health, morals, or safety” of the public.  Are these in the same vein as Scalia’s opinion in Lucas?

A. Mugler v. Kansas, (3.77, Harlan, 1887) TA \l "Mugler v. Kansas, (3.77, Harlan, 1887)" \s "Mugler v. Kansas, (3.77, Harlan, 1887)" \c 1  - In 1880, KS amended its constitution to prohibit the manufacture and sale of liquor.  One § declared all places where liquor was manufactured or sold to be nuisances and allowed such places to be closed down upon a judicial finding of nuisance.  ∆’s brewery was declared a nuisance, state filed an action to close, case was dismissed by the trial court, state appealed.

1. Government may require “each citizen to so conduct himself, and so use his own property, as not unnecessarily injure another.”

2. “A prohibition simply upon the use of property for purposes that are declared, by valid legislation, to be injurious to the health, morals, or safety of the community, cannot, in any just sense, be deemed a taking or an apprporiation of property for the public benefit.”

B. Hadachek v. Sebastian, (3.80, McKenna, 1915) TA \l "Hadachek v. Sebastian, (3.80, McKenna, 1915)" \s "Hadachek v. Sebastian, (3.80, McKenna, 1915)" \c 1  - Brickyard in San Fernando deemed a nuisance after the community becomes largely residential.  Affidavits stated that fumes, gases, smoke, soot, steam and dust arising from brickmaking plant have from time to time caused sickness and serious discomfort to those living in the vicinity.

1. Hadachek supposedly suffered a 92.5% diminution in value if the property was valued at residential values.  But, Hadachek could presumably extract the clay from the lot and process it somewhere else, or would this cause other or similar problems?

2. To find a taking “would preclude development and fix a city forever in its primitive conditions.  There must be progress, and if in its march private interests are in the way, they must yield to the good of the community.”

IV. GENERAL THEORY?  XE "Taking Clause:General Theory?" The factos discussed below (physical appropriation, diminution in vlaue, prevention of nuisance, etc.) are frequently at odds with each other in a particular case.  Professor Tribe has attempted to articulate a more general theory of what the just compensation req’t is all about: it “appears to express a limit on government’s power to isolate particular individuals for sacrifice to the general good.”

A. Supreme Court Adopts.  The Supreme Court stated that “one of the principal purposes of the [Taking] Clause is ‘to bar Government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole.’” Dolan v. Tigard (quoting Armstrong v. U.S.)

B. Consequence.  This principle probably means that for a zoning law or other land use regulation to be valid, it must at least: (i) possess a fairly high level of generality; and (ii) give substantial benefits to those who are burdened.

V. TAKING THROUGH REGULATION.
A. Going Too Far.  XE "Taking Clause:Going Too Far"  “If regulation goes too far it will be recognized as a taking.”

1. Pennsylvania Coal v. Mahon, (3.82, Holmes, 1922) TA \l "Pennsylvania Coal v. Mahon, (3.82, Holmes, 1922)" \s "Pennsylvania Coal v. Mahon, (3.82, Holmes, 1922)" \c 1  - Coal company (∆) deeded surface land above a mine to Mahon’s (π) predecessors in title. The deed expressly reserves the right to remove all of the coal under the land, and puts the risk of loss of the surface property on the grantee. However, the Kohler Act forbade the mining of coal in such a way as to harm a structure used as a dwelling. π brings an action in equity to enjoin the coal company from mining under his house in such a way as to weaken its support. 
Issue: Is the prohibition on mining underground reserves a taking? YES

a) The property being protected here is private property belonging to a single citizen, in which there is no public nuisance if it is destroyed. The law is not justified as a protection of personal safety. 
b) Contract itself provided notice of the risks.  Coal rights are worthless if the coal can not be mined, preventing their mining is a taking and tantamount to destruction.  Loss should not fall on the coal company who provided for this risk contractually. If the state wants more protection for its citizens, it can pay for it.
c) If the police power of the states is allowed to abridge the contract rights of parties, it will continue until private property disappears completely. In general, while property may be regulated to a certain extent, if regulation goes too far, it will be recognized as a taking. 
d) Rossman finds it hard to justify what Holmes decided.
e) Dissent. (Brandeis) A restriction imposed to protect the public health, safety or morals from danger is not a taking. The restriction here is merely the prohibition of a noxious use. Just because a few private citizens are enriched does not make the law non-public. If the mining were to set free noxious gas, there would be no question that the state could prohibit it for the safety of the citizens, without paying the miner.

2. Comment. Pennsylvania Coal was eventually overruled, but Lucas filled the gap in 1992.  A regulation which renders land valueless is a taking unless the activity the regulation prevents is a nuisance.  An activity is a nuisance only if it has historically been recognized by state common law as a nuisance– Scalia throws out the old harm vs. benefit nuisance analysis.  

3. EXTENSIVE LIMITATION ON HARMFUL ACTIVITIES
Keystone Bituminous v. DeBenedictis, (3.100, Stevens, 1987) TA \l "Keystone Bituminous v. DeBenedictis, (3.100, Stevens, 1987)" \s "Keystone Bituminous v. DeBenedictis, (3.100, Stevens, 1987)" \c 1  - PA statute intended to prevent or minimize subsidence of land caused by coal mining, req’d 50% of the coal under specified structures to remain in place for surface support.  π challenged as a taking.  π’s members had acquired the mineral rights and support estates from landowners who retained the amount of coal that could be mined.
Issue: May a state prohibit, w/o compensation, the mining of coal that would have the effect of causing subsidence of surface land? YES

a) A land use regulation will be deemed a taking if it:

(1) does not substantially advance legitimate state interests, or

b) denies an owner economically viable use of his land.

c) The statute has a clear public purpose– the protection of health, environment, and fiscal integrity to support the tax base.  π’s members’ use of their coal rights is similar to a public nuisance, the control of which is supported by the notion of reciprocity of advantage.  The public welfare and, in turn each individual, is benefitted greatly by the restriction placed on individual use of private property.

d) π has not claimed or shown that the statute makes it commercially impracticable for its members to continue mining their coal, nor can π point to specific quantities of coal that it can no longer mine to prove a taking.  Instead, the focus is on the nature of the interference with the rights in the property as a whole.  When this is done, it is clear that less than 2% of π’s members’ coal is actually rendered unusable.

e) π also notes that PA recognizes the support estate as a separate estate in land and claims that this estate is taken by the statute.  However, the support estate has value only as part of the entire bundle of rights.  π’s members retain the right to mine most of their coal in their mineral estates, so the value of their support estates is not taken.

f) Dissent. (Rehnquist, Powell, O’Connor, Scalia) The differences between this statute and the one considered in Penn Coal are trivial.  Both involved a public purpose.  The nature of the public purpose is relevant, b/c a gov’t need not pay compensation for regulation needed to prevent property owners from using their property to injure others.  At the same time, labeling a regulation as a nuisance regulation does not exempt it from 5th Amendment scrutiny.  In this case, π’s members’ interests in specific coal deposits have been completely destroyed.  This is different from affecting one strand of many in a bundle of interests.  The statute also takes π’s members’ support estate interests, which were purchased to protect the mining rights.

4. Rossman Comment. Stevens in Keystone holding that the whole estate will be looked at is radical according to Rossman.  In Penn Coal v. Mahon, the court bifurcated the estate: the surface, and the underlying land.  Do you look at the taking as 100% of that which is taken, or as a % of the overall parcel (e.g., 5% of the entire parcel).

B. The Ad Hoc Balancing Test.  XE "Taking Clause:Balancing Test" Rossman does not think that Penn Central creates a balancing test, and takes issue with the casebook writers for characterizing it as such.

1. Penn Central v. New York City, (3.89, Brennan, 1978) TA \l "Penn Central v. New York City, (3.89, Brennan, 1978)" \s "Penn Central v. New York City, (3.89, Brennan, 1978)" \c 1  - π owned Grand Central which was designated a “landmark” under the City Landmarks Preservation Law, which prohibited destruction of designated landmarks.  π was denied permission to alter the terminal solely b/c of the law, which π then challenged as a taking.  NYC had a comprehensive scheme to save historic structures, Grand Central was one of 400 structures so protected.
Issue: May a city restrict development of individual historic landmarks, beyond applicable zoning regulations, w/o a “taking” requiring payment of “just compensation”? YES

a) The question here revolves around two basic considerations: the nature and extent of the impact on π and the character of the gov’tal action.

b) The “taking” may not be established by merely showing a gov’t-imposed inability to further develop a property, nor is a diminution in value determinative.  Zoning laws have these effects, yet are constitutional b/c they are part of a comprehensive plan for achieving a significant public purpose, as is ∆’s law.

c) π claims the law is discriminatory and arbitrary.  Yet numerous other structures are likewise under the landmark regulations.  Even if π does not receive benefits to completely offset its burdens, valid zoning laws may have a similar effect.  If π finds application of the law to be arbitrary, it may obtain judicial review of any commission decision.

d) The gov’t has not taken π’s airspace for its own purpose, but for the benefit of the entire public.  It has done so pursuant to a legitimate interest in preserving special buildings.

e) Finally, the impact on π is mitigated by the existence of TDRs and by the fact that π has not been prohibited from making any improvements, but only the 2 drastic proposals that were rejected by ∆.  Thus, π may be permitted the use of at least some portion of its airspace.

f) Brennan brings in a potential minefield by bringing up “investment backed expectations.” Subjectifies the constitutional analysis in land use.  This is a case-by-case inquiry.  The bigger the burden on the landowner, and the lesser the benefit to the public, the more likely the government has taken the property.

g) Dissent. (Rehnquist, Burger, Stevens) A literal interpretation of the 5th would clearly favor π.  Even the Court’s more relaxed view should result in a decision for π.  Clearly valuable property rights have been destroyed.  A taking need not be a physical seizure.  Destruction of rights is a taking, except in 2 instances:

(1) Prohibition of nuisances and 

(2) Prohibitions covering broad areas that secure an average reciprocity of 

      advantage, such as zoning laws.  
Neither exception applies here.  The people generally, not π individually, ought to pay the cost of the recognized public benefit of having π’s property preserved.

C. Per se Takings.  XE "Taking Clause:Per se Takings" There are two types of per se takings:  1) physical invasion (Loretto), and 2) regulating to death (Lucas).

1. Permanent Physical Invasion.  XE "Taking Clause:Physical Occupation"  Any permanent physical invasion is a taking. The power to exclude has traditionally been considered one of the most treasured strands in an owner’s bundle of property rights. It cuts across every stick in the bundle.

a) Loretto v. Teleprompter Manhattan CATV, (3.109, Marshall, 1982) TA \l "Loretto v. Teleprompter Manhattan CATV, (3.109, Marshall, 1982)" \s "Loretto v. Teleprompter Manhattan CATV, (3.109, Marshall, 1982)" \c 1  - NY statute authorized permanent cable TV installations for tenants of privately owned apt. houses.  Tenant merely had to pay a one-time fee to the landlord of $1.  The taking involved approximately 36’ of 1/2” cable and two 4” by 4” metal boxes on a building in NYC.

(1) Any permanent physical intrusion by the gov’t is a taking requiring compensation.  This rule applies regardless of the state’s interest or the economic impact on the owner.

(2) The power to exclude has traditionally been considered one of the most treasured strands in an owner’s bundle of property rights. It cuts across every stick in the bundle.
(3) Constitutional protection for the rights of private property cannot be made to depend on the size of the area permanently occupied.

(4) Holding does not alter the analysis governing the State’s power to require landlords to comply with building codes and provide utility connections, mailboxes, smoke detectors, fire extinguishers and the like in the common area of the building.

(5) Rule. So long as these regulations do not require the landlord to suffer the physical occupation of a portion of his building by a third party, they will be analyzed under the multifactor inquiry generally applicable to nonpossessory governmental activity.

(6) Dissent. Nonphysical gov’t intrusions often diminish the value of property more than minor physical intrusions, and that therefore a per se rule for physical intrusion was inappropriate.

b) Comment. The Court has declined to extend this case to cases not involving physical invasions, i.e. regarding rent control as a taking.

2. Total Takings Exception.  XE "Taking Clause:Total Taking" 
a) Lucas v. South Carolina Coastal Council, (3.115, Scalia, 1992) TA \l "Lucas v. South Carolina Coastal Council, (3.115, Scalia, 1992)" \s "Lucas v. South Carolina Coastal Council, (3.115, Scalia, 1992)" \c 1  - Lucas (π) purchased 2 residential lots near the SC seashore, intending to build single-family homes.  2 years later, SC passed an anti-erosion law that barred making “occupiable improvements” near the shore.  This effectively barred π from building homes on his land.
Issue: Must the gov’t compensate a private landowner if the gov’t’s regulation prohibits all economically productive or beneficial uses of the land? YES
(1) The functional basis for allowing the gov’t, w/o making compensation, to affect property values through regulation is the recognition that the gov’t could not operate if it had to pay for every change in the law that affected property values, but this basis does not apply where the gov’t deprives a landowner of all economically beneficial uses.  Such regulation really presses the private property into a form of public service under the guise of mitigating serious public harm.

(2) The fact that a particular use has long been engaged in by similarly situated owners, or that other landowners similarly situated are permitted to continue the use denied to π, demonstrate a lack of any common law prohibition on the use.  Case remanded for determination of whether common law principles would have prevented π from building a house on the land.

(3) Concurrence. (Kennedy) Where a regulation deprives the property of all value, whether it is a taking depends on whether the deprivation is contrary to reasonable, investment-backed expectations.  The state supreme court erred in not evaluating π’s reasonable expectations.

(4) Dissent. (Blackmun) No significant taking here, and certainly not a total deprivation of economic value. The court has unwisely gone against the precedent that the state has the power to prevent any use of its property that it finds harmful, and that the state statute is entitled to a presumption of constitutionality. The state made findings that this was to prevent harm, and the court can not simply disregard them. Also, the new rule that the court fashions - “deprivation of all economically feasible use” itself cannot be determined objectively. Finally, the court’s exception for nuisance is confusing.

(5) Dissent. (Stevens) The court has unwisely departed from the precedent of Penn Coal v. Mahon which required a look at the individual facts in each case. The question of a taking is one of degree, and so requiring the dimunition in value of the land to be total is too rigid and too narrow. The generation of a general proposition that “total regulatory takings must be compensated” as a categorical rule is an unwise approach to takings cases. 

VI. DENOMINATOR FOR DETERMINING TAKINGS.  XE "Taking Clause:Denominator" 
A. Loveladies Harbor v. United States, (3.132, Fed, 1994) TA \l "Loveladies Harbor v. United States, (3.132, Fed, 1994)" \s "Loveladies Harbor v. United States, (3.132, Fed, 1994)" \c 1  - Clean Water Act of 1972 prevented π from developing the 51 acre remainder of a 250 acre parcel the developed portion having been developed prior to passage of the Clean Water Act.
B. Keystone Bituminous v. DeBenedictis, (3.100, Stevens, 1987) TA \s "Keystone Bituminous v. DeBenedictis, (3.100, Stevens, 1987)"  - PA statute intended to prevent or minimize subsidence of land caused by coal mining, req’d 50% of the coal under specified structures to remain in place for surface support.  π challenged as a taking.  π’s members had acquired the mineral rights and support estates from landowners who retained the amount of coal that could be mined.
Issue: May a state prohibit, w/o compensation, the mining of coal that would have the effect of causing subsidence of surface land? YES

1. A land use regulation will be deemed a taking if it:

a) does not substantially advance legitimate state interests, or

b) denies an owner economically viable use of his land.

2. π has not claimed or shown that the statute makes it commercially impracticable for its members to continue mining their coal, nor can π point to specific quantities of coal that it can no longer mine to prove a taking.  Instead, the focus is on the nature of the interference with the rights in the property as a whole.  When this is done, it is clear that less than 2% of π’s members’ coal is actually rendered unusable.

3. π also notes that PA recognizes the support estate as a separate estate in land and claims that this estate is taken by the statute.  However, the support estate has value only as part of the entire bundle of rights.  π’s members retain the right to mine most of their coal in their mineral estates, so the value of their support estates is not taken.

4. Dissent. (Rehnquist, Powell, O’Connor, Scalia) The differences between this statute and the one considered in Penn Coal are trivial.  Both involved a public purpose.  The nature of the public purpose is relevant, b/c a gov’t need not pay compensation for regulation needed to prevent property owners from using their property to injure others.  At the same time, labeling a regulation as a nuisance regulation does not exempt it from 5th Amendment scrutiny.  In this case, π’s members’ interests in specific coal deposits have been completely destroyed.  This is different from affecting one strand of many in a bundle of interests.  The statute also takes π’s members’ support estate interests, which were purchased to protect the mining rights.

5. Rossman Comment. Stevens in Keystone holding that the whole estate will be looked at is radical according to Rossman.  In Penn Coal v. Mahon, the court bifurcated the estate: the surface, and the underlying land.  Do you look at the taking as 100% of that which is taken, or as a % of the overall parcel (e.g., 5% of the entire parcel).

Water Law XE "Water Law" 
I. INTRODUCTION– Riparian Rights.  A large majority of states give an owner of land adjacent to a stream or lake riparian rights in the quantity, quality and velocity of the water.  However, most pollution problems are treated as nuisances.

II. Natural Flow DOCTRINE.  XE "Water Law:Natural Flow Doctrine" In determining the extent of riparian rights, the English courts developed the natural flow theory, which was well suited to an agrarian society and the early days of the Industrial Revolution when many mills were powered by water.  Under this theory, one riparian owner can use the water but must return it to the stream in its natural condition.  Each riparian owner is entitled to the natural flow of water, without material diminution in quantity or quality.  

A. Determination. In determining what is “natural,” courts have held that each riparian owner has the privilege of using water for domestic needs.  In addition, each riparian owner can use water for “artificial” or commercial needs, provided such uses do not materially affect the quantity or quality of the water.

B. Criticism.  The natural flow theory severely limits the use of water for irrigation and commercial use.  It inhibits the full utilization of water since, even though no one is harmed and the water would otherwise be wasted, a riparian owner cannot deplete the natural quantity of water.  B/c it is not utilitarian, the large majority of states reject the natural flow theory as it is applied to streams and floow the reasonable use theory.  A few states still (theoretically) follow the natural flow theory, but the language of reasonableness has crept into the court opinions in recent years.

C. CA Initially Followed.
1. Lux v. Haggin, (s52, CA, 1886) TA \l "Lux v. Haggin, (s52, CA, 1886)" \s "Lux v. Haggin, (s52, CA, 1886)" \c 1  - The riparian proprietor is entitled to the full flow of the stream reduced only by the proper riparian uses which may be made of the water by proprietors above him.

2. Herminghaus v. Southern California Edison. (s52, CA, 1926) TA \l "Herminghaus v. Southern California Edison. (s52, CA, 1926)" \s "Herminghaus v. Southern California Edison. (s52, CA, 1926)" \c 1  - Ms. Herminghaus relied on yearly flood to irrigate her land.  SCE wanted to restrict  the flow to generate electricity.  

a) Riparian rights extend to “the entire flow of the water of [a] river considering the same with its seasonal accretions as the usual and ordinary flow of said stream during each and every year.”

b) As a result of this case the principle emerged that an upstream appropriator could not deprive a downstream riparian owner of his right to use of the full flow of a stream, even though only a small % of the flow was utilized to benefit the lands of the downstream riparian.

c) Comment. Herminghaus led to the adoption of Art. XIV, §3 (now Art. X, §2).  This led to the adoption of the reasonableness test (see Joslin below).

III. Reasonable Use DOCTRINE.  XE "Water Law:Reasonable Use Doctrine" Most American courts follow this theory.  The riparian owner is entitled to a reasonable use of the water, and downstream owners cannot enjoin the owner or recover damages unless they are not receiving enough water for thier needs or the upstream owner is substantially interfering with their needs.  If the downstream owner is not harmed, she cannot enjoin the upstream owner’s use.

A. Preferred Use.  In most states domestic uses are preferred over others regardless of the effect on the natural flow or the needs of downstream owners.  An upstream owner can take water for commercial use if the taking does not interfere with the domestic uses of all owners.

B. CA’s Adoption of the Reasonable Use Doctrine.  After the 

1. Article XIV, §3.  After Herminghaus, CA passed Article XIV, §3 (now Article X, §2).    The effect of the adoption of the amendment to the CA Constitution was to modify the long-standing riparian doctrine, and to apply, by constitutional mandate, the doctrine of reasonable use.

2. EARLY FEDERAL INTERPRETATION OF ART. XIV, §3
U.S. v. Gerlach, (s59, Jackson, 1950) TA \l "U.S. v. Gerlach, (s59, Jackson, 1950)" \s "U.S. v. Gerlach, (s59, Jackson, 1950)" \c 1  - Gerlach (π) owned “uncontrolled grassland” along the San Joaquin River which depends for water on seasonal inundations resulting from overflows of the river.  U.S. (∆) was to build dam, π claimed riparian rights to the inundations.  ∆ claimed action authorized by Congress under the Commerce Clause as a measure for the control of navigation.

a) This was an allocation case not a navigation case.  Right to annual flood overflow considered a reasonable use and thus compensation shall be granted.

b) In undertaking the project Congress proceeded on the basis of full recognition of water rights having valid existence under state law.

c) Rossman thinks Gerlach was out of order.  Jackson should not have attempted to interpret Art XIV, §3, this is the exclusive realm of the CA Supreme Court.  But this is in the post-Erie era and CA courts had not given an answer to this specific problem.  Jackson decided in light of other CA precedents and the conclusions and discussions of collateral issues.

3. NO RIGHT TO UNREASONABLE USES
Joslin v. Marin Municipal Water District, (s50, CA, 1967) TA \l "Joslin v. Marin Municipal Water District, (s50, CA, 1967)" \s "Joslin v. Marin Municipal Water District, (s50, CA, 1967)" \c 1  - Joslin (π) owned riparian land, creek deposited rock, sand and gravel which π sold.  ∆ built dam obstructing “the normal and usual replenishment of rocks and gravel” causing π $250,000 in damages.
Issue: Does a riparian owner have a property right to sand, rock and gravel deposits? NO

a) Court determines that this is an unreasonable use of water.  No property right can exist in an unreasonable use.  Thus there can be no taking or damaging of nonexistent property and thus no compensation lies.  Courts cites Peabody with approval.

b) What is a reasonable use of method of use of water is a question of fact to be determined according to the circumstances in each particular case.

c) The use of waters as an agent to expose or to carry and deposit sand, gravel and rock is a matter of law unreasonable.

d) There is no provision of law that authorizes unreasonable use or endows such use with the quality of a legally protectible interest merely b/c it may be fortuitously beneficial to the lands involved.

e) Comment. This in a sense overruled Jackson’s decision in Gerlach..  Revolutionary decision according to Rossman.

4. EXTENT OF RIGHT
Peabody v. Vallejo, (s53, CA, 1935) -

a) The right to the use of water is limited to such water as shall be reasonably req’d for the beneficial use to be served.

b) Such right does not extend to the waste of water.

c) Such right does not extend to unreasonable use or unreasonable method of use or unreasoanble method of diversion of water.

d) Riparian rights attach to, but to no more than so much of the flow as may be req’d or used consistently with Art. XIV, §3.

IV. Prior Appropriation Doctrine.  XE "Water Law:Prior Appropriation Doctrine" In 8 arid western states (AZ, CO, ID, MT, NV, NM, UT and WY), common law riparian rights have been rejected as unsuitable b/c they hinder investment in irrigation and other water uses.  Under the prior appropriation doctrine, water rights are determined by priority of beneficial use.  The water can be used on land far from the water source (“nonriparian” use).  This doctrine grew out of the custom of miners in diverting water for their needs, sometimes miles away from the source.  

A. Severability of Interest.  Once a right to water is established, it is an interest independent of the land and can be severed from the land and sold to another for use on other land.

B. Economic Justification.  The prior appropriation doctrine is a rule of capture and has the advantages of such a rule: it encourages development of water uses and is predictable; it is efficient in that it permits the transfer of a prior appropriation right to a user who puts a higher value on it; and tansaction costs are low. 
C. California.  In 6 yrs. time during the gold rush era a necessity arose that required the CA supreme court to alter their previous decision where they adopted the English common law of riparianism in 1850.  New decision allowed miners to follow appropriationism.
V. Taking by Government.  The federal gov’t has the power under the Constitution to regulate all navigation in navigable waters.  Under this power, it can build dams across rivers, interfering with the natural flow of the river.

VI. Public Rights.  XE "Water Law:Public Rights" A riparian owner may not exercise her rights so as to infringe on public rights in public waters.  Public waters include navigable waters of all kinds and great lakes and streams.  Public rights include boating, swimming, and fishing.  Such public rights may be exercised by any person with legal access to the water.  

A. Government Impairment.  In most jurisdictions, the state can regulate the public rights under the police power and can permit a riparian owner to impair public rights.  In some states, however, the state holds public waters in trust for the public and cannot permit uses that violate public rights.

B. Audubon Society v. Superior Court, (s69, CA, 1983) TA \l "Audubon Society v. Superior Court, (s69, CA, 1983)" \s "Audubon Society v. Superior Court, (s69, CA, 1983)" \c 1  - L.A. sought permit to divert flow of 4 of 5 streams that feed into Mono Lake.  Audubon (π) sued claiming that the shores, bed and waters of Mono Lake are protected by a public trust and by extension so to are the tributaries that feed Mono Lake.
Issue: Does the public trust doctrine limit conduct affecting nonnavigable tributaries to navigable waterways?  YES

1. Procedure.  Los Angeles impleaded a number of other appropriators including the national forestry service.  As a result the case was removed to federal district court as permitted by Congress whenever the federal gov’t is sued.  The federal district court abstained from deciding sending the case back to state court for determination of the public trust issue.

2. The core of the public trust doctrine is the state’s authority as sovereign to exercise a continuous supervision and control over the navigable waters of the state and the lands underlying those waters.

3. Comment. This case has not been widely cited outside CA.

C. HANAPEPE RIVER (KAUAI)
McBryde Sugar v. Robinson, (s84, HI, 1973) TA \l "McBryde Sugar v. Robinson, (s84, HI, 1973)" \s "McBryde Sugar v. Robinson, (s84, HI, 1973)" \c 1  - Hanapepe river was fully appropriated largely by two appropriators– McBryde, and Gay & Robinson.  They sue each other for determination of their water rights. Hawaiian Supreme Court decided that the public trust needed consideration as well. District Court judge accused the Hawaiian Supreme Court of BBQing McBryde and Gay & Robinson.
1. Reliance - both plantation owners had in reliance, invested signficantly in irrigation and diversion equipment.
Due Process XE "Due Process"  & Equal Protection XE "Equal Protection" 
Under the 14th Amendment
I. Three standards of review.  XE "Due Process:Tests" 

 XE "Equal Protection:Tests" There are three key standards of review which reappear constantly throughout Constitutional Law. When a court reviews the constitutionality of government action, it is likely to be choosing from among one of these three standards of review. (1) the mere rationality standard; (2) the strict scrutiny standard; and (3) the middle-level review standard.

A. Mere rationality. Of the three standards, the easiest one to  satisfy is the “mere rationality” standard. When the court  applies this “mere rationality” standard, the court will uphold  the governmental action so long as two requirements are  met.

1. Legitimate state objective. First, the government must be pursuing a legitimate governmental objective. This is a very broad concept — practically any type of health, safety or “general welfare” goal will be found to be “legitimate.”

2. Rational relation. Second, there has to be a “minimally rational relation” between the means chosen by the government and the state objective. This requirement, too, is extremely easy to satisfy: only if the government has acted in a completely “arbitrary and irrational” way will this rational link between means and end not be found.

B. Strict scrutiny. At the other end of the spectrum, the  standard that is hardest to satisfy is the “strict scrutiny”  standard of review. This standard will only be satisfied if the  governmental act satisfies two very tough requirements.

1. Compelling objective. First, the objective being pursued by the government must be “compelling” (not just “legitimate,” as for the “mere rationality” standard); and

2. Necessary means. Second, the means chosen by the government must be “necessary” to achieve that compelling end. In other words, the “fit” between the means and the end must be extremely tight. (It’s not enough that there’s a “rational relation” between the means and the end, which is enough under the “mere rationality” standard.)

a) No less restrictive alternatives. In practice, this requirement that the means be “necessary” means that there must not be any less restrictive means that would accomplish the government’s objective just as well.

C. Middle-level review. In between these two review  standards is so-called “middle-level” review.

1. “Important” objective. Here, the governmental objective has to be “important” (half way between “legitimate” and “compelling”).

2. “Substantially related” means. And, the means chosen by the government must be “substantially related” to the important government objective. (This “substantially related” standard is half way between “rationally related” and “necessary”).

D. Burden of Proof. First, the choice will make a big  difference as to who has the burden of persuasion.

1. Mere rationality. Where the governmental action is subject to the “mere rationality” standard, the individual who is attacking the government action will generally bear the burden of persuading the court that the action is unconstitutional.

2. Strict scrutiny. By contrast, if the court applies “strict scrutiny,” then the governmental body whose act is being attacked has the burden of persuading the court that its action is constitutional.

3. Middle-level review. Where “middle level” scrutiny is used, it’s not certain how the court will assign the burden of persuasion, but the burden will usually be placed on the government.

II. DUE PROCESS INTRODUCTION.
A. Protected against the government. First, practically all of the individual rights conferred by the Constitution upon individuals protect only against government action. They do not protect a person against acts by other private individuals. 

1. Example. Suppose π is a woman who’s two months pregnant, and none of the private hospitals in her state will perform an abortion. π’s substantive due process right to an abortion has not been violated, because the government has not interfered with that right.

B. Not directly applicable to states. The other general principle to remember is the central role of the 14th Amendment’s Due Process Clause. Many of the important individual guarantees given by the Bill of Rights do not directly apply to the states. However, nearly all of the Bill of Rights guarantees apply to the states by incorporation through the 14th Amendment’s Due Process Clause..

1. “Jot-for-jot” incorporation. Once a given Bill of Rights guarantee is made applicable to the states, the scope of that guarantee is interpreted the same way for the states as for the federal government. The Court has rejected “the notion that the 14th Amendment applies to the states only a ‘watered-down’... version of the individual guarantees of the Bill of Rights.” Malloy v. Hogan
a) Example. The 4th Amendment right not to be subject to an unreasonable search or seizure is interpreted the same way whether the case involves federal or state police — thus if on a given set of facts the FBI would be found to have violated the 4th Amendment, so would local police.

C. Text of 14th Amendment. §1 of the 14th Amendment provides that: “All persons born or naturalized in the United States, and subject to the jurisdiction hereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges and immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

1. Three rights. So in one sentence we have three major rights. (1) the right to due process; (2) the right to equal protection; and (3) the right to the privileges and immunities of national citizenship.

D. The Federal Due Process Clause. Keep in mind that there is also a due process clause in the 5th Amendment, that is binding on the federal government. Both clauses have been interpreted the same way, so that any state action that would be forbidden by the 14th Amendment Due Process Clause is also forbidden to the federal government via the 5th Amendment Due Process Clause. (For instance, exactly the same limits apply to federal and state regulations that impair the right to have an abortion.)

III. SUBSTANTIVE DUE PROCESS.  XE "Due Process:Substantive Due Process" The Due Process Clause limits the substantive power of the states to regulate certain areas of human life. This “substantive” component of the Due Process Clause derives mainly from the interpretation of the term “liberty” — certain types of state limits on human conduct have been held to so unreasonably interfere with important human rights that they amount to an unreasonable (and unconstitutional) denial of “liberty”.

A. Historically. Prior to the mid-1930s, the Supreme Court struck down legislation deemed unwise on the ground that it violated (substantive) due process of law.  The court was severely criticized for requiring legislatures to conform with its notions of proper public policy, which it read into the Due Process Clause.  In the 1930s, the court beat a retreat, and with rare exceptions since then has not struck down economic and social legislation on grounds of violation of substantive due process.

1. Lochner v. New York, (326, Peckham, 1905) TA \l “Lochner v. New York, (326, Peckham, 1905)” \s “Lochner v. New York, (326, Peckham, 1905)” \c 1  - NY law regulating maximum hours bakers can work (10 hrs./day, 60 hrs./wk.).  Right to contract is a liberty interest–fundamental right.  In the New Deal era though the right to contract became a non-fundamental right.  NY gives two justifications for its regulation (i) it is a valid exercise of its police power, a valid labor law, and (ii) to protect health and safety of the workers.
Issue: May a state generally prohibit private agreements to work more than a specified number of hours? NO
a) Right to contract is part of individual liberty protected by the XIV.
b) An earlier law restricting the work hours in certain dangerous occupations was upheld.  The law here challenged, however, has no reference whatever to the health, safety, morals, or welfare of the public.  The state claims an interest in the individual worker’s health, but this goes too far; the individual’s liberty must impose some restraint on police power.
c) Dissent: (Harlan, White, Day) There is room for debate about the validity of the state’s interest in preventing more than 10 hours’ work per day.  Excessive work could impair the ability of workers to serve the state and provide for their dependents.
B. Non-fundamental rights. If a right or value is found to be “non-fundamental,” then the state action that impairs that right only has to meet the easy mere rationality test. In other words, it just has to be the case that the state is pursuing a legitimate governmental objective, and is doing so with a means that is rationally related to that objective.

1. Economic regulation. Nearly all economic regulation (and most “social welfare” regulation) will turn out to implicate only non-fundamental rights, and will almost certainly be upheld under this easy-to-satisfy mere rationality standard.

C. Fundamental rights.  XE "Due Process:Fundamental Rights" But if a state or federal government is impairing a “fundamental” right, the court uses strict scrutiny. Only if the governmental action is “necessary” to achieve a “compelling” governmental objective, will the government avoid violating substantive due process.

1. Rights governed. The only rights that have been  recognized as “fundamental” for substantive due process  purposes are ones related to the loose category “right to  privacy.” Sometimes this area is said to involve the  “right to autonomy” — what we’re really talking about is  usually a person’s right to make his own decisions about  highly personal matters. This right of privacy or autonomy  derives indirectly from several Bill of Rights guarantees,  which collectively create a “penumbra” or “zone” of  privacy.

a) List. The list of rights or interests falling within this “right to privacy” or “right to autonomy” include actually just a few related areas: marriage, child-bearing, and child-rearing.

(1) Illustrations. The right to use birth control, to live together with your family, to direct the upbringing and education of your children, to marry — these are some (probably most) of the specific interests that are “fundamental.”

(2) Non-illustrations. An adult’s interest in having consensual sex outside of marriage seems not to be “fundamental.” (The right to abortion used to be “fundamental,” but now seems to be only “quasi-fundamental” after Planned Parenthood v. Casey.)

2. Abortion Services.  XE "Due Process:Abortion Services" 
a) West Side Women’s Services v. Cleveland, (3.160, OH, 1983) TA \l "West Side Women’s Services v. Cleveland, (3.160, OH, 1983)" \s "West Side Women’s Services v. Cleveland, (3.160, OH, 1983)" \c 1  - πs challeged a Cleveland ordinance prohibiting the licensing of abortion services in areas zoned “local retail business districts.”  In May 1977, π signed a 10-yr. lease on office space in Cleveland.  π made improvements and purchased equipment and supplies in preparation for a Sep. 1977 opening. π had obtained the necessary building permits for a “women’s medical service.”  Neighbors became apprised of π’s planned operation, lobbied for and obtained passage in July 1977, of an “emergency ordinance” prohibiting the issuing of an operating license to any abortion services located in a local retail business district.
(1) Beyond merely reciting that the ordinance is intended for the “immediate preservation of the public health, safety, and welfare,” the record reveals that the intent of the City Council was to block the opening of π’s clinic, and any other similar clinic.
(2) ∆s argue that this case does not involve any fundamental right.  Rather, the only issue at stake is whether πs have a right to operate their business wherever they choose.  If that were the issue, this case would be a relatively simply one to resolve.  πs do not have the right to operate their business wherever they choose, and, indeed, they have never claimed such a right.
(3) A state-created obstacle to obtaining an abortion need not be absolute to be impermissible.
(4) The question is not whether the activity may be engaged in elsewhere, but whether it was constitutional to restrict it in the manner chosen by ∆s.  There is no indication in the record of any actual emergency the ordinance was enacted to address.
IV. PROCEDURAL DUE PROCESS.  XE "Due Process:Procedural Due Process" The state is required to act with adequate or fair procedures when it deprives a person of life, liberty or property. Two main questions are asked: (1) has the individual’s life, liberty or property been “taken”?; and, if so, (2) what process was “due” him prior to this taking?

A. Distinction between substance and procedure. Procedural due process applies  only where individual determinations are being made.  The obligation to use fair procedures always applies “one case at a time,” and governs the application of government action to a particular person in a particular situation.

B. Life, liberty or property. There  cannot be a procedural due process problem unless  government is taking a person’s life, liberty or  property. In other words, there is no general interest in  having the government behave with fair procedures.  

1. Example. A city hires for an opening on its police force.  The city can be as arbitrary and random as it wants, b/c an applicant for a job has no liberty  or property interest in obtaining the job. Therefore, the city  doesn’t have to give the applicant a hearing, a statement of  reasons why she didn’t get the job, a systematic test of her  credentials, or any other aspect of procedural fairness.

2. Liberty.
a) Physical liberty. This liberty interest is violated if you are  imprisoned, or even if you are placed in some other  situation where you do not have physical freedom of  movement (e.g., juvenile and/or civil commitment).

b) Intangible rights. Also, a person has a liberty interest in  being able to do certain intangible things not related to  physical freedom of movement. There’s no complete  catalog of what interests fall within this “intangible” aspect  of liberty. Here are some examples, however. (1) the right  to drive; (2) the right to practice one’s profession; (3) the  right to raise one’s family.

3. Property.
a) Conventional property. Personal and real property.  The government cannot impose a monetary fine  against a person, or declare a person’s car forfeited,  without complying with procedural due process.

b) Government benefits. Government benefits may or  may not constitute “property” rights. Generally, if one is just  applying for benefits and hasn’t yet been receiving them,  one does not have a property interest in those benefits.  

(1) Example. If π applies for welfare, and has never gotten it  before, the government does not have to comply with  procedural due process when it turns π down. Therefore,  the government doesn’t have to give π a statement of  reasons, a hearing, etc.

(2) Already getting benefits. But if a person has already been getting the benefits, it’s probably the case that he’s got a property interest in continuing to get them, so that the government cannot terminate those benefits without giving him procedural due process. Goldberg v. Kelly (But state law can change even this — for instance, if the state statute governing welfare benefits says that “benefits may be cut off at any time,” you probably don’t have a property interest in continuing to get those benefits, so you have no claim to due process.)

C. Process required.
1. Court proceedings. Where a person is a litigant in a formal judicial proceeding, a quite full panoply of procedural safeguards is constitutionally required for “due process.” The state is required to give the litigant the right to a hearing, the right to call witnesses, the right to counsel, the right to a fair and objective trial, and the right to an appeal. (Other constitutional provisions aside from the Due Process Clause give additional procedural safeguards. For example, the Sixth Amendment confers a right to jury trial in criminal cases, the right to appointed counsel if one is indigent, and a right to confront witnesses against oneself.)

2. Administrative Actions. Where the property or liberty interest is being impaired in something other than a judicial proceeding, the state does not have to give the individual the full range of procedural safeguards that would be needed for a court proceeding. 

a) Balancing Test. For any particular procedural safeguard that the π argues for, the court conducts a balancing test. The strength of the plaintiff’s interest in receiving the procedural safeguard is weighed against the government’s interest in avoiding extra burdens. 

(1) Typical Procedural Safeguards Considered:
(a) the right to receive a statement of findings;

(b) the right to a hearing at which π can plead her case;

(c) the right to have counsel present at the hearing;

(d) the right to appeal the adverse decision to a higher body.

b) Comparison to Legislative Actions. Courts have drawn a distinction between legislative actions (such as enacting a zoning ordinance for the entire city) and administrative actions.  For legislative actions, notice does not have to be given to each landowner affected, whereas for administrative actions, it does have to be given. Administrative actions include variances and special exceptions, which are granted by the zoning board of adjustment.

(1) Subject Legislative Acts.  In some states, zoning ordinance amendments by the city council affecting a few lots are treated as administrative decisions, on the theory that it is fair and reasonable to require notice to affected parites (including neighbors) where the action affects only a few.

(a) Fasano v. Board of County Commissioners, (4.76, OR, 1973) TA \s "Fasano v. Board of County Commissioners, (4.76, OR, 1973)"  - County Commissioers had rezoned 32-acres of land.  Neighbors unsuccessfully opposed the rezoning.  On appeal to the OR Supreme Court, the commissioners argued that their decision was presumptively valid and the neighbors had to show the decision was arbitrary and capricious to obtain relief– these arguments failed.

(i) OR court held that the action was judicial in nature b/c it did not entail the development of a general policy applicable to a large portion of the public.

(ii) Test. The court must determine whether action produces a general rule or policy which is applicable to an open class of individuals, interests, or situations, or whether it entails the application of a general rule or policy to specific individuals, interests or situations.  If the former determination is satisfied, there is legislative action; if the latter determination is satisfied, the action is quasi-judicial.

(iii) Burden of proof is on the rezoning applicant to show the change was in conformance with the comprehensive plan.

c) General Requirements.  For a zoning action that is administrative rather than legislative (e.g., the granting of a variance or special-use permit for a particular property), an owner is entitled to a hearing, an impartial tribunal, and an explanation of the government’s decision.

V. EQUAL PROTECTION XE "EQUAL PROTECTION" .  The Equal Protection Clause is part of the 14th Amendment. It provides that “[n]o state shall make or enforce any law which shall...deny to any person within its jurisdiction the equal protection of the laws.”  The difference between the Due Process Clause and the Equal Protection Clause is generally this: Under the Due Process Clause, the question is whether the gov’t can take away the right.  Under the Equal Protection Clause, the question is whether the gov’t can take away the right from these persons and not from others.  

A. Discriminatory Purpose or Intent. To establish a violation the π must prove a discriminatory purpose or intent.  Discriminatory effect is not enough.

B. General usage. The Clause, like all parts of the 13th, 14th and 15th Amendments, was enacted shortly after the Civil War, and its primary goal was to attain free and equal treatment for ex-slaves. But it has always been interpreted as imposing a general restraint on the governmental use of classifications, not just classifications based on race but also those based on sex, alienage, illegitimacy, wealth, or any other characteristic.

1. What the Clause guarantees. The Clause in essence guarantees that people who are similarly situated will be treated similarly.

2. Making of classes. The Equal Protection Clause is only implicated where the government makes a classification. It’s not implicated where the government merely decides which of two classes a particular person falls into.

C. State and federal. The direct text of the Clause applies only to state governments. But the federal government is also bound by the same rules of equal protection.

1. Government action only. The Equal Protection Clause, and the Fifth Amendment’s Due Process Clause, apply only to government action, not to action by private citizens. This is commonly referred to as the requirement of “state action.”

a) Example. D, a large private university, refuses to admit African American students. No government participates in this decision. The university’s conduct cannot be a violation of the Equal Protection Clause, because there is no “state action.”

D. “As applied” vs. “facial”. If π attacks a classification that is clearly written into the statute or regulation, he is claiming that Equal Protection is violated by the statute or regulation “on its face.” If π’s claim is that the statute does not make a classification on its face, but is being administered in a purposefully discriminatory way, then he is claiming that the statute or regulation is a violation of equal protection “as applied.” 

1. Example. A statute that says “you must be a citizen to vote” creates a classification scheme “on its face” — citizens vs. non-citizens. But if π claims that in actual administration, blacks are required to prove citizenship but whites are not, then his equal protection claim would be on the statute “as applied.”

2. Same standards for both. Either kind of attack — facial or “as applied,” — may be made. Both follow essentially the same principles. For instance, if no suspect classification or fundamental right is involved, the classification scheme will violate the Equal Protection Clause if it’s not rationally related to a legitimate state objective, whether the scheme is on the face of the statute or merely in the way the statute is applied.

E. Applicable levels of review.  XE "Equal Protection:Tests" Recall that in our discussion of substantive due process, we saw that depending on the circumstances, one of two sharply different standards of review of governmental action was used, the easy “rational relation” test or the very demanding “strict scrutiny” standard. In the Equal Protection context, we have two tests that are virtually the same as these two, plus a third “middle level” of scrutiny. Let’s consider each of the three types of review.

1. Mere rationality. The easiest-to-satisfy standard of review applies to statutes that: (1) are not based on a suspect classification; (2) do not involve a quasi-suspect category that the Court has implicitly recognized (principally gender and illegitimacy); and (3) don’t impair a fundamental right. Almost every economic regulation will be reviewed under this easy-to-satisfy standard.

a) Standard summarized. (1) government must be pursuing a legitimate governmental objective; and (2) there must be a rational relation between the classification and that objective. Furthermore, it’s not necessary that the court believe that these two requirements are satisfied; it’s enough that the court concludes that it’s conceivable that they’re satisfied.

2. Strict scrutiny. At the other end of the spectrum, the Court will give strict scrutiny to any statute which is based on a suspect classification or which impairs a fundamental right.

3. Middle-level review. This middle level is mainly used for cases involving classifications based on gender and illegitimacy.

a) Standard. This middle-level test is usually stated as follows: the means chosen by the legislature (i.e., the classification) must be substantially related to an important governmental objective. So the legislative objective must be “important” (but not necessarily “compelling,” as for strict scrutiny), and means and end must be “substantially related” (easier to satisfy than the almost perfect “necessary” fit between means and end in strict scrutiny situations).

F. Fundamental Rights.  XE "Equal Protection:Fundamental Rights" Fundamental means  something absolutely different in the Equal Protection context than it means in the Substantive Due Process  context. In due process, fundamental  rights are ones related to privacy. Here, fundamental  rights are related to a variety of other interests protected by  the Constitution, but generally having nothing to do with  privacy.

1. List. The short list of rights that are “fundamental” for  equal protection strict scrutiny purposes is as follows. (1)  the right to vote; (2) maybe the right to be a political  candidate; (3) the right to have access to the courts for  certain kinds of proceedings; and (4) the right to migrate  interstate.

2. Right to travel. The so-called “right to travel” is generally a “fundamental” right. This term “right to travel” is misleading — it’s really the right to change one’s state of residence or employment. So any time the state imposes a classification that burdens one’s right to change her state of residence or employment, that classification will be strictly scrutinized.

a) Duration of residence. This mainly means that if the  state imposes a substantial waiting period on  newly-arrived residents, before they can receive some  vital governmental benefit, this will be strictly scrutinized.

(1) Example. Pennsylvania denies welfare benefits to any resident who has not resided in the state for at least a year. Held, this one-year waiting period impairs the “fundamental right of interstate movement” so it must be strictly scrutinized, and in fact invalidated. [Shapiro v. Thompson].

b) Vital government benefit. But the key phrase here is  “vital government benefit”– if the benefit is not vital,  then the state may impose a substantial waiting period.

(1) Example. A one-year waiting period before a student can  qualify for low in-state tuition at the public university  probably does not burden a fundamental right, and thus  does not need to be strictly scrutinized.)

3. Food, shelter not fundamental. There is no fundamental right to the  material “necessities of life.” Thus food, shelter, and  medical care are not “fundamental” for equal protection  purposes. Therefore, the state may distribute these things  unevenly. Similarly, the state may give some people but not  others money for these things without having to survive  strict scrutiny. 

a) Example. The state can give a smaller per  capita welfare payment to big families than small families,  without having the scheme subjected to strict scrutiny. This  is because the food and shelter for which the payments are  used are not “fundamental rights.” Dandridge v.  Williams
First Amendment XE "First Amendment"  Issues
I. INTRODUCTION. Zoning that affects First Amendment rights is more likely to survive if it is content-neutral (if it affects all types and contents of speech as opposed to being focused against say adult-oriented speech or religious speech) and regulates just the time, manner, and place of the speech rather than the ability to make the speech at all.

A. Tests Used.  Content-neutral regulations must pass rational relation test, but content-based regulations are subjected to strict scrutiny.

II. Freedom of Religion XE "Freedom of Religion" .   XE "First Amendment:Religion" Government has made moral judgment that religion is valuable and so it fosters religion without establishing a religion. 

A. External Impacts. Land use issues that come up in religion cases often involve the external land use impact of churches.  People drive to church and the church building is used for more than worship on Sunday mornings, so they impact the neighborhoods in which they locate.

B. Constitutional Limitations on Regulations.  Regulations that are passed with the intent of suppressing religious expression will almost always violate the Free Exercise Clause (Lukumi).  But, a generally applicable regulation not motivated by a governmental desire to affect religion will often be upheld (Employment Division & City of Boerne)

C. Historic Preservation.  XE "First Amendment:Historic Preservation" 
1. First Covenant Church of Seattle v. Seattle (I), (3.138, WA, 1990) TA \l "First Covenant Church of Seattle v. Seattle (I), (3.138, WA, 1990)" \s "First Covenant Church of Seattle v. Seattle (I), (3.138, WA, 1990)" \c 1  - Church designated as a landmark , specific contols were placed on the church’s ability to alter the structure’s exterior.  Ordinance a fairly enlightened preservation regulation as it categorically exempts a unilateral declaration by the church for modification purportedly done for liturgical reasons.

a) The practical effect of the provisions is to require a religious oganization to seek secular approval of matters potentially affecting the church’s practice of religion.

b) The liturgy exception does not mitigate the City’s infringement of free exercise.  The exception establishes a vague standard which does not withstand close scrutiny.

c) A substantial infringement of a First Amendment right can be justified only by proof of a compelling governmental interest.  In Penn Central the Supreme Court found that landmark preservation represented an important state interest but did not express the view that it constituted a compelling interest.  WA court holds that not a compelling state interest.

2. First Covenant Church of Seattle v. Seattle (II), (3.142, WA, 1992) TA \l "First Covenant Church of Seattle v. Seattle (II), (3.142, WA, 1992)" \s "First Covenant Church of Seattle v. Seattle (II), (3.142, WA, 1992)" \c 1  - Same facts as above but this is the case after remand from the United States Supreme Court in light of Employment Division.(see below).

a) Even though the ordinance would seemingly survive under Employment Division as it seemed to be a generally applicable law, not motivated by a governmental desire to affect religion.

b) The WA court holds that the ordinance is not neutral as it specifically refers to religious facilities.  The ordinance invites individualized assessments of the subject property and the owner’s use of such property, and contain mechanisms for individualized exceptions.  As such it is not generally applicaple.

c) Church's challenge was "hybrid situation," thus precluding application of Employment Div.;  church's designation as landmark violated church's right to freely exercise religion and infringed on its rights to free speech.  

d) When church's exterior and interior are both "freighted with religious meaning" that would be understood by those who view it, regulation of church's exterior impermissibly infringes on religious organization's right to free exercise and free speech.  

e) Historic Preservation. Ordinances burdened free exercise "administratively" because they required that church seek approval of government body before it altered exterior of its house of worship, whether or not alteration was for religious reason, and ordinances burdened church financially, because they reduced value of church's property by almost half.  

(1) "Liturgy" exception to city ordinance imposing specific controls upon church's ability to alter structure's exterior, which exemption stated that if church proposed alteration "necessitated by changes in liturgy" city and owner would jointly explore possible alternative design solutions, did not alleviate unconstitutional burden on exercise of religion;  exemption allowed city to control any nonliturgical elements of religious conduct that required architectural change, and requirement that church negotiate with city was unjustified governmental interference.

D. REGULATION INTENDING TO AFFECT RELIGIOUS ANIMAL SACRIFICE
Church of the Lukumi Bablau Aye v. Hialeah, (xx, Kennedy, 1993) TA \l “Church of the Lukumi Bablau Aye v. Hialeah, (1124, Kennedy, 1993)” \s “Church of the Lukumi Bablau Aye v. Hialeah, (1124, Kennedy, 1993)” \c 1  - πs were members of a church following the Santeria religion.  Members perform ritual sacrifices of chickens, pigeons, and other animals as part of rites for birth, marriage, and death, for cure of the sick, and at other times.  The animal is killed by the cutting of the cartoid arteries, and is usually cooked and eaten.  Hialeah, FL outlawed religious animal sacrifice.  Part of one of the ordinances read “to unnecessarily kill, torment, torture . . . [where] not for the primary purpose of food consumption.”  The ordinances were written so th/ their sole effect would be to ban sacrifices by Santeria practitioners; for instance, Kosher slaughter was carefully exempted by defining “sacrifice” so as to exclude slaughter th/ is “for the primary purpose of food consumption.”  The record made clear th/ the community as a whole disliked the practice of Santeria and wanted to abolish sacraficial rituals by Santeria practitioners.

1. The Court agreed 9-0 th/ the ordinances should be struck down as a violation of the FEC.  7 Justices believed th/ the intent was to suppress Santeria, and these type of ordinances will almost always violate the FEC.

2. Gov’t action will be subjected to the most rigorous of scrutiny unless the gov’t act is both: (1) neutral and (2) of general applicability.

E. Employment Division, RFRA, and City of Boerne.
1. Employment Division v. Smith, (Scalia, 1990) TA \l “Employment Division v. Smith, (1113, Scalia, 1990)” \s “Employment Division v. Smith, (1113, Scalia, 1990)” \c 1  - Oregon made it a crime to use peyote.  Smith (π) was dismissed from his job for using peyote as part of his religious ritual as a member of the Native American Church.  π was denied unemployment benefits b/c his dismissal was due to misconduct.  π sued claiming th/ his use of peyote was inspired by religion and thus protected under the FEC.
Issue: May a state make criminal certain conduct th/ is part of a religious organization’s ritual, and refuse to grant an exemption for th/ organization? YES

a) Rule. The right of free exercise does not relieve an individual of the obligation to comply with a valid and neutral law of general applicability not motivated by a governmental desire to affect religion on the ground that the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes).

b) This decision could be extended to mean th/ any generally-applicable regulation, whether criminal or civil, and whether it requires conduct or forbids conduct, will be enforceable and upheld despite the burden on individuals’ Free Exercise beliefs.  If so, this would mean th/ the traditional strict scrutiny given to government’s refusal to grant an exemption would be abolished.

c) Scalia thinks th/ anarchy will result if exceptions would be given for all the diverse religions in the U.S.  Additionally, this would require judges to determine if a religion actually exists in an established form, and th/ the purported practice is an actual practice of th/ religion. 
2. Congress’ Response to Employment Division. The Employment Division decision was very unpopular.  Congress responded in 1993 by overwhelmingly passing the “Religious Freedom Restoration Act” (RFRA).  The RFRA forced federal, state and local governments to apply pre- Employment Division law, by which no gov’t action th/ had the effect of “substantially burdening” a person’s exercise of religion could be taken unless th/ action was the least restrictive means of accomplishing a “compelling governmental interest.”

a) Boerne v. Flores, (s, Kennedy, 1997) TA \l "Boerne v. Flores, (s, Kennedy, 1997)" \s "Boerne v. Flores, (s, Kennedy, 1997)" \c 1  - Flores (π), the Catholic Archbishop of San Antonio, applied for a building permit to enlarge a church in Boerne, TX.  The city denied on historical preservation grounds.  π brought suit alleging, inter alia, violation of the RFRA of 1993.
(1) RFRA struck down on two grounds separation of powers between congress and the courts, and congressional intrusion on state prerogatives absent a showing of a need for remedial legislation.

(2) RFRA modified the scope of the FEC clause, rather than merely enforcing th/ clause.

(3) Where did Congress “get off” in telling the Supreme Court how to interpret the Constitution?  Congress based RFRA on §5 of the 14th Amendment– the enforcement clause.  States must live up to all the constitutional guarantees of civil rights.

(4) §5 is remedial and preventative.  No evidence that remediation was needed, nor prevention.   Must cure a demonstrated harm.  In voting rights laws there was a demonstrated harm that was being remediated.  Congress has the power to enforce, but not “define,” rights under 14th Amendment.  Here there was no significant widespread evidence of repression of religion under some other guise.  The remedy is so out of proportion to the harm, th/ it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior.
F. Government Regulation That Makes Exercise More Difficult.  Many free exercise cases involve some degree of “coercion” by the state against the individual religious adherent– a person is ordered to do something, or not to do something.  Some gov’t action though does not “coerce” an individual to do or not do something, but that nonetheless happens to have the effect of making it much more difficult for him to practice his religion.  

1. Supreme Court’s Stance. A majority of the Court now seems to believe that the gov’t may take such actions even where the gov’tal interest in carrying out the action is very weak, and the burden to the individual’s practice of his religion is very great.

a) Lyng v. Northwest Indian Cemetery Protective Assoc., (US, 1988) - Court conceded that the damage to the Indian religion from the construction of a proposed road would be extreme, and that the federal interest supporting the road was relatively weak.  

(1) The majority concluded that “incidental effects of gov’t programs, which may make it more difficult to practice certain religions but which have no tendency to coerce individuals into acting contrary to their religious beliefs, [do not] require gov’t to bring forward a compelling justification for its otherwise lawful actions.”

(2) A contrary rule would unduly burden gov’t: “gov’t simply could not operate if it were req’d to satisfy every citizen’s religious needs and desires.”

III. Sexually-Oriented Businesses.  XE "First Amendment:Pornography" Successful zoning ordinances focus on the external land impacts of sexually-oriented businesses rather than on the fact that they deal in adult entertainment.

A. Alternative Avenues of Communication. The ordinance must also not limit alternative avenues of communication, i.e. it can’t totally ban adult theatres, but it can restrict where they set up shop.

1. Renton v. Playtime Theatres, (3.149, Rehnquist, 1986) TA \l "Renton v. Playtime Theatres, (3.149, Rehnquist, 1986)" \s "Renton v. Playtime Theatres, (3.149, Rehnquist, 1986)" \c 1  - Renton adopted a zoning ordinance that prohibited adult motion picture theaters within 1,000’ of any residential zone, single- or multiple-family dwelling, church, or park, or w/in 1 mile of a school.  π purchased two theaters in Renton within the prohibited areas.  Desiring to use the theaters for adult films, π sought declaratory and injunctive relief against the ordinance.  In the meantime, ∆ added a statement of reasons for the ordinance and reduced the one mile distance to 1,000 feet from a school.
Issue: May a city prohibit the opertion of adult movie theaters within 1,000 feet of residences, churches, parks, and schools? YES
a) Ordinance is not a total ban; it is a reasonable time, place, and manner regulation.  It is neither content-based nor content-neutral as it is aimed at the secondary effects of such theaters.  ∆’s predominate concern was with protecting and preserving the quality of life in neighborhoods and commercial districts, not with suppressing unpopular views.
b) Content Neutral Test Applied. Ordinances aimed at secondary effects are reviewed under the content-neutral time, place, and manner standard.  As long as the regulation is designed to serve a substantial governmental interest and allows for reasonable alternative avenues of communication, it is permissible.
c) The ordinance leaves open over 5% of the city’s land area.  It does not matter that there are no readily available adult theater sites in this area; there is no First Amendment protection against competition in the real estate market.  ∆ has not denied π a reasonable opp’y to open and operate an adult theater within the city.

d) Disperse or concentrate are both permissible approaches.  Concentration creates a combat zone.
e) Dissent. (Brennan, Marshall) The ordinance is clearly content-based.  ∆ has not show that π’s theaters will necessarily result in undesirable secondary effects that could not be effectively addressed by less intrusive restrictions.  Nor does it leave open reasonable alternative avenues of communication, b/c the area is largely occupied or unsuited for movie theaters.
2. Problem with “Reasonably Available” Alternative Avenues.  State and federal lower courts have had difficulty appliying the “reasonable alterantive avenues of communication” prong of Renton’s holding.

a) ECONOMIC CONSIDERATIONS
Topanga Press v. Los Angeles, (3.156, 9th, 1993) TA \l "Topanga Press v. Los Angeles, (3.156, 9th, 1993)" \s "Topanga Press v. Los Angeles, (3.156, 9th, 1993)" \c 1  - 

(1) The Supreme Court has not stated what sort of factors may be consdiered when deciding whether the relocation sites provided by a city are reasonable.  

(2) The distinction between economically unsuitable and physically or practically unsuitable land is difficult to maintain.  It could be argued that the only impediment is the cost of development.

(3) The 9th Circuit does not think that Renton forbids a court to consider economics when evaluating whether a particular relocation site is in fact part of the real estate market.  For purposes of Renton the distinction is between:

(a) Consideration of economic impact within an actual business real estate market; and

(b) Consideration of cost to determine whether a specific relocation site is part of the relevant market.

(4) Rule. To determine if an adult business has been given a reasonable opp’y to relocate the court must determine:

(a) Whether relocation sites provided to a business may be considered part of an actual business real estate market; and

(b) Whether, after excluding those sites that may not properly be considered to be part of the relevant real estate market, there are an adequate number of potential relocation sites for already existing businesses.

B. Lesser Protection for Pornographic Speech.  The Supreme Court has expressed that this type of speech is worthy of less protection than political and other speech.

1. Young v. American Mini Theatres, (3.155, Stevens, 1976) - “society’s interest in protecting this type of expression is of a wholly different, and lesser, magnitude than the interest in untrammeled political debate..... few of us would march our sons and daughters off to war to preserve the citizen’s right to see ‘Specified Sexual Activities’ exhibited in the theaters of our choice.”

2. Barnes v. Glen Theatre, (3.155, US, 1991) - Characterized nude dancing as “expressive conduct within the outer perimeters of the First Amendment.”  At least three justices (Rehnquist, O’Connor, Kennedy) though viewed nude dancing as “only marginally” within those perimeters.

3. Ban on all live entertainment unconstitutional.
a) Schad v. Borough of Mount Ephraim, (3.156, US, 1981) - Court struck down a zoning ordinance that prohibited “live entertainment” of all kinds (including the commercial production of all plays, concerts and musicals).
IV. Signs and Billboards.  XE "First Amendment:Signs and Billboards" One of the big First Amendment questions in land use is regulation of billboards and other signs.  Prior to the 1970’s commercial speech rec’d no protection.  Now the right to commercial speech must be balanced against legitimate government interests in areas like aesthetics, safety, etc.

A. Political Advertisements.  Political speech occupies a preferred position and is given greater protection than most other kinds of speech.  Political speech includes comment on any matter of public interest.  

1. Constitutional Test. Political speech can be regulated only if the regulation (i) can be justified w/o reference to the content of the speech (e.g., all signs, regardless of content, are banned), (ii) is narrowly tailored to serve a significant governmental interest, and (iii) leaves open ample alternative channels of communication.

2. Prohibition of Private Signs on Public Property.
a) PERMISSIBLE PROHIBITION
City Council of Los Angeles v. Taxpayers for Vincent, (US, 1984) - Supreme Court upheld a prohibition of all private signs– including political signs– on public property.  Court held that there was no hint of bias against political speech in the ordinance, that it curtailed no more speech than necessary to accomplish its “weighty, essentially esthetic” purpose, and that there were ample alt. modes of communication, such as the right to distribute literature on public property.

b) BUT CF.
State v. Miller, (NJ, 1980) - Ordinances prohibiting political signs entirely in residential frontyards do not provide adequate alt. means of communication.

3. Ladue v. Gilleo, (5.118, Stevens, 1994) TA \l "Ladue v. Gilleo, (5.118, Stevens, 1994)" \s "Ladue v. Gilleo, (5.118, Stevens, 1994)" \c 1  - City of Ladue prohibited homeowners from displaying any signs on their property except “residence identification” signs, “for sale” signs, and signs warning of safety hazards.  π placed sign on lawn protesting Persian Gulf War.

a) ∆ has completely foreclosed a venerable means of communication that is both unique and important– residential signs have long been an important and distinct medium of expression.

b) Alternative avenue of communication does not exist here.  Displaying a sign from one’s own residence often carries a message quite distinct form placing the same sign someplace else, or conveying the same text or picture by other means.  Precisely b/c of their location, such signs provide information about the identity of the “speaker.”  Aristotle noted in Rhetoric that the identity of the speaker is an important component of many attempts to persuade.

B. Commercial Advertisements.  XE "First Amendment:Commercial Advertisements" It has long been held that commercial advertisements may be prohibited in residential areas, on the theory that they are harmful to the quiet and tranquility sought in residential areas.  If the commercial use itself can be excluded, the advertisement of it can also be excluded.  But problems arise when political advertisements are banned or when commercial billboards are banned from commercial areas.

1. Emerging Area of Law. First Amendment protection of commercial speech is an emerging area of the law.  In 1975 the Supreme Court held that commercial speech enjoys a substantial amount of protection, but the Court has yet to carve out exactly what that amount is.

2. Metromedia v. San Diego, (5.97, Tobriner, 1980) - San Diego ordinance banned all billboards expect on-site advertising billboards and informational signs like time/temperature, for sale signs, historical plaques and signs falling into 12 specific categories (one of which was “temporary political campaign signs”).

a) Tobriner takes a broad view of the public welfare in determining that aesthetic considerations are a proper purpose.

3. Metromedia v. San Diego, (5.107, White, 1981) TA \l "Metromedia v. San Diego, (5.107, White, 1981)" \s "Metromedia v. San Diego, (5.107, White, 1981)" \c 1  - Seven justices explicitly concluded that the city’s interest in avoiding visual clutter was sufficient to justify a prohibition of billboards, but a majority of justices voted to invalidate the specific ordinance as in violation of the first amendment.  Four justices in a plurality concluded that the ordinance was void b/c it was not content-neutral.  The ordinance contained an exception for on-site commercial advertising but lacked a similar exception for noncommercial messages.

a) Supreme Court takes an all or nothing approach to noncommercial speech.  Court also left open the option that an approach that banned all uses may not survive either.  For commercial speech, there might be some room for restricting.

b) “To allow a gov’t the choice of permissible subjects for public debate would be to allow that gov’t control over the search for political truth.”

c) Although the city may distinguish between the relative value of different cateogries of comm’l speech, the city does not have the same range of choice in the area of noncomm’l speech to evaluate the strenght of, or distinguish between, various communicative interests.

d) Comment. A city may run into trouble if it regulates too much speech (as Metromedia did by banning non-commercial on-site speech) or if it doesn’t regulate enough speech.

4. Columbia v. Omni, (3.57, Scalia, 1991) TA \s "Columbia v. Omni, (3.57, Scalia, 1991)"  - Billboard case. Omni a big Atlanta firm was trying to break into the Columbia billboard market.  The market was previously dominated (95% market share) by a locally-owned firm, COA.  COA purportedly used its inside connections to restrict the further erection of billboards.  Omni brings an antitrust claim against the city and COA.

a) Under Parker v. Brown, (3.59, US, 1943) - the Sherman Act does not apply to anticompetitive restraints imposed by the States “as an act of government.”  Here, the circuit court held that the city was prima facie entitled to Parker immunity.

b) The circuit court though relied on a conspiracy exception to Parker.  Holding that conspiracy means nothing more than an agreement to impose the regulation in question would virtually swallow up the Parker rule– all anticompetitive regulation would be vulnerable to a “conspiracy” charge.

c) Rule. Parker immunity would be unavailable only if bribery or some other violation of state or federal law has been established.

d) Dissent. (Stevens, White, Marshall) “Unlike states, municipalities do not constitute bedrocks within our system of federalism.  And also unlike States, municipalities are more apt to promote their narrow parochial interests ‘without regard to extraterritorial impact and regional inefficiency.’”

C. Murals.  XE "First Amendment:Murals" 
1. Indio v. Arroyo, (5.115, CA, 1983) TA \l "Indio v. Arroyo, (5.115, CA, 1983)" \s "Indio v. Arroyo, (5.115, CA, 1983)" \c 1  - πs owned a gas station.  On a boarded up service bay they had a mural painted by a local artist that had no comm’l connotation.  City of Indio deemed the mural subject to its sign regulation (signs had to inter alia be “used to announce, direct attention to or advertise”).  The purpose of the regulation was to fight urban blight.

a) In its purpose of preventing urban blight, ∆ reaches beyond the permissible regulation of comm’l advertisements and announcements to proscribe private efforts to relieve that same blight.

b) The stifling of artistic expression is a perverse result to claim as a victory for aesthetics.

c) As well as being unconstitutionally overbroad, ∆’s ordinance has procedural defects of constitutional dimension.  Laws which govern the issuance of permits or licenses to exercise First Amendment rights must provide definite, objective guidelines for issuance or denial. 

Procedure XE "Procedure"  and Remedies
I. DEFERENTIAL REVIEW XE "Procedure:Deferential Review" . Is rezoning quasi-judicial or quasi-legislative?

A. Snyder v. Brevard County, (4.72, FL, 1991) TA \l "Snyder v. Brevard County, (4.72, FL, 1991)" \s "Snyder v. Brevard County, (4.72, FL, 1991)" \c 1  - π owned 1/2 acre parcel zoned General Use. π sought to erect a multi-unit dwelling.  First petitioned for rezone to RU-2-15, medium density multiple-family dwelling.  Dept. reviewed, made findings that no conflict existed.  Board recommended approval.  At Commissioers hearing several citizens expressed the usual traffic and parking concerns. Commissioners overruled Board’s recommendation w/o giving any reason.  π sued claiming denial was arbitrary and unreasonable and had no substantial relation to the public health, safety, morals or general welfare.
Issue: Is the denial of a landowners’ rezoning request a legislative act to which a court must give a deferential standard of review? NO

B. Board of County Commissioners v. Snyder, (4.81, FL, 1993) - 

1. This decision quashes the above appellate decision.

2. “It is the character of the hearing that determines whether or not board action is legislative or quasi-judicial.”

3. While they may be useful, the board will not be required to make findings of fact.

C. Fasano v. Board of County Commissioners, (4.76, OR, 1973) TA \s "Fasano v. Board of County Commissioners, (4.76, OR, 1973)"  - County Commissioners had rezoned 32-acres of land.  Neighbors unsuccessfully opposed the rezoning.  On appeal to the OR Supreme Court, the commissioners argued that their decision was presumptively valid and the neighbors had to show the decision was arbitrary and capricious to obtain relief– these arguments failed.

1. OR court held that the action was judicial in nature b/c it did not entail the development of a general policy applicable to a large portion of the public.

2. Test. The court must determine whether action produces a general rule or policy which is applicable to an open class of individuals, interests, or situations, or whether it entails the application of a general rule or policy to specific individuals, interests or situations.  If the former determination is satisfied, there is legislative action; if the latter determination is satisfied, the action is quasi-judicial.

3. Burden of proof is on the rezoning applicant to show the change was in conformance with the comprehensive plan.

II. FINDINGS REQUIREMENT XE "FINDINGS REQUIREMENT" . XE "Procedure:Findings Requirement"  Courts require that the agency deciding on an application for a variance or special use state on the record its reasons for granting the exception.
A. CA Code of Civ Pro §1094.5.  Applies to “a proceeding in which by law a hearing is req’d to be given, evidence is req’t to be taken, and discretion in the determination of factes is vested in the inferior tribunal, corporation, board, or officer...”  Under subsection (b) “Abuse of discretion is established if the respondent has not proceeded in the manner req’d by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.”

B. Topanga Ass’n v. Los Angeles County, (4.17, Traynor, 1974) TA \s "Topanga Ass’n v. Los Angeles County, (4.17, Traynor, 1974)"  - Developer sought a variance to put in a mobile home park on a 165 acre parcel.  Developer argued no statutory req’t that findings be documented.  Sufficient to hold public hearing, issue planning department staff report.  Traynor implied findings req’t out of CA Code of Civ. Pro. §1094.5.  Quasi adjudicatory land use decisions come within the ambit of §1094.5. 1094.5(b) the meat of the section. 1094.5(c) Abuse of discretion defined.

1. An administrative grant of a variance must be accompanied by administrative findings.

2. A reviewing court, b/f sustaining grant of a variance, must scrutinize the record and determine whether substantial evidence supports administrative agency’s findings and whether these findings support agency’s decision.

3. Agency must set forth finding to bridge the analytic gap between the raw evidence and the ultimate decision or order.

4. The developer must shoulder burden of demonstrating that subject property satisfies req’ts therefore; thus neither an administrative agency nor a a reviewing court may assume w/o evidentiary basis that the character of neighboring property is different from that of the land for which the variance is sought.

5. A city cannot use a variance to rezone.  The developer must show undue hardship that runs with the land.  Proving an hardship in not being able to build a trailor park would be difficult to justify relative to his neighbors who have structures on large 5-20 acre lots.

6. Comment. This was the first case to enforce the general plan over the zoning map. The zoning map here has been relied on since 1925– the 1972 general plan supersedes this long standing expectation.

III. Fair Proceedings.  XE "Procedure:Fair Proceedings" Due process mandates that notice be sent to the appropriate parties and then posted and/or published, and that opponents have an opportunity to cross-examine proponents of a variance, zone change, or other adjudication.

A. Providing Notice.  XE "Procedure:Notice" The Due Process Clause of the 14th Amendment requires th/ the ∆ be timely informed of the pendency of a lawsuit filed agains her.  Under Mullane notice must be “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them the opportunity to present their objections.”

1. Horn v. County of Ventura, (4.94, CA, 1979) - Notice must be sent to those reasonably impacted by a land-use decision.

a) In a later case the Horn rule was extended to apply to situations where the development is near a jurisdictional line that requires notice being sent to land owners in the other jurisdiction.

2. notice REQUIREMENT in in rem and quasi in rem cases
Mullane v. Central Hanover (US, 1950) - 
Issue: Is notice by publication a violation of due process when the out-of-state parties so served are known and have known addresses? YES

a) However, published notice was sufficient insofar as it applied to beneficiaries whose addresses were unknown to the trustee and not reasonably discoverable by due diligence.

b) Rule. Jackson states that notice should be “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”

B. Cross-examination.  XE "Procedure:Cross-Examination" 
1. Kaelin v. Louisville, (4.91, KY, 1982) TA \l "Kaelin v. Louisville, (4.91, KY, 1982)" \s "Kaelin v. Louisville, (4.91, KY, 1982)" \c 1  - Zone change from single- to multi-family apartment sought.  Neighbors oppose.  During the course of the public hearing, neighbors were specifically denied the right to cross-examine the applicants’ witnesses whose testimony supported application for a zone change.
Issue: Does due process require the right of cross-examination in a trial-type adjudicatory hearing before an administrative body? YES

a) Cross-examination requires legal resources and in the battle between the developer and neighborhood interests, the developer– with deeper pockets and not facing a collective action problem– will win.

b) Rule. Procedural due process is req’d when there is a hearing, the taking and weighing of evidence, a finding of fact based upon an evaluation of the evidence and conclusions supported by substantial evidence.

c) Comment. The trend is toward increasing formality, and many jurisdictions now require that witnesses be sworn, and also be available for cross by opposing parties.

2. CROSS-EXAMINATION OF COUNTY STAFF
Weyerhauser v. Pierce County, (4.94, WA, 1994) - Court held that opponents of an application for a conditional use permit had the right to confront and cross-examine members of the county’s staff who had prepared a draft EIS favorable to the project, as well as report to the hearing examiner.

IV. Disqualification of Interested Officials.  XE "Procedure:Interested Officials" Some states and cities have statutes and ordinances that are designed to disqualify a zoning official from voting or otherwise participating in a matter in which the official has a personal or financial interest.  In other states, general conflict of interest statutes govern the activities of zoning officials.

A. Appearance of Conflict.  Some states interpret conflict of interest statutes (or common law due process principles) as prohibiting not just actual conflicts of interest, but also appearances of conflict.  WA courts are among these.

1. MORE THAN APPEARANCE REQUIRED
1000 Friends of OR v. Wasco County, (4.95, OR, 1987) TA \l "1000 Friends of OR v. Wasco County, (4.95, OR, 1987)" \s "1000 Friends of OR v. Wasco County, (4.95, OR, 1987)" \c 1  - County Commissioner that voted on proposal to incorporate city  had undisclosed business dealings with proponents of the incorporation.  Commissioner had sold cattle to proponents at prices somewhat higher than the prevailing market price.  He told his fellow commissioners of the intended sale but did not make it public.  The proponents bought the cattle b/c they “needed him” and they conciously kept the transaction “low key” in order not to embarass the Commissioner.  The proponents also overlooked certain irregularities in the quality, weighing and transportation of the cattle.

a) 14th Amendment Due Process variables for disqualification:

(1) Does the officer or agency purport to act as a court?

(2) Do the issues and interests closely resemble those in traditional adjudications?

(3) Does a facial personal interest in the outcome in the decision exist?

b) Mere appearance of unfairness is not enough to invalidate a decision.  The transaction was not so one-sided as to constitute a sham or an implicit “pay-off” for the commissioner’s vote.

c) “Members of most governing bodies in this state serve part-time and w/o pay, making their livings from the ordinary pursuits and private transactions of their communities.  Restrictions on permissible business activities and sources of outside income imposed on judges for the sake of appearance do not apply by analogy to such board members.”

B. Campaign Contributions.  Campaign contributions may color a decision-makers vote.  But given the sensitive First Amendment rights surrounding this form of political speech, courts are unlikely to invalidate a decision on this ground. 

1. Woodland Hills Residents Assoc. v. City Council, (4.102, CA, 1980) - Appellate court extended the conflict of interest doctrine to campaign contributions, but the CA Supreme Court came down strongly for the developer.

a) Political contribution involves an exercise of fundamental freedom protected by the First Amendment.  To disqualify a city council member from acting on a development proposal b/c the developer.

V. Neighbors’ Consent Rights.  XE "Procedure:Neighbors’ Consent Rights" While municipalities occasionally permitted neighborhood consent for new developments, there has been a movement away from permitting neighbors to override the gov’t’s land use authority.  These measures generally do not have standards and even if they did would people follow them.

A. The Establish/Waive Distinction. Eubank (see below) and cases following identify two variables as having constitutional relevance in analyzing neighbors’ consent req’ts.

1. Are neighbors being empowered to establish a restriction, or instead to waive one that would otherwise be in effect?

2. Is the proposed use noxious?

B. EARLY CASES PERMITTED
Chicago v. Stratton, (4.106, IL, 1896) - Owners of a majority of lots in a block fronting or abutting a street had to consent in writing to the location or construction of a livery stable, gas house, gas reservoir, paint, oil or varnish works locating in the neighborhood.
Issue:  Is the delegation of land use veto power to neighborhood residents an impermissible delegation of legislative power? NO

1. Neighbors are simply allowed to waive the right to insist upon the enforcement of a legal prohibition which was adopted for their benefit and comfort.  Here the consent provision affects the execution of the ordinance, rather than its enactment.

2. A Missouri ordinance that permitted neighbor consent might totally suppress and prohibit everywhere within the municipal limits such uses unlike the ordinance here.

3. Comment.  This case was decided at a time when nuisance law did not provide an adequate remedy and zoning did not exist.

C. SUPREME COURT INVALIDATED
Eubank v. Richmond, (4.109, US, 1912) - Richmond passed a statute providing that whenever the owners of 2/3 of the property abutting on a street petitioned the city’s committee on streets to estalish a building line, the committee would do so, and no permit would be issued for the construction of any building on the street that didn’t comply with the line.
Issue: May legislative power be delegated to neighbors through consent provisions? NO

1. The ordinance creates no standard by which the power thus given is to be exercised.  The property holders who desire and have the authority to establish the line may do so solely for their own interest, or even capriciously.

D. RELIGIOUS USES AS NEIGHBORS
Larkin v. Grendel’s Den, (4.115, US, 1982) - The Supreme Court struck down a MA statute which gave the governing bodies of churches and schools the power to veto applications for liquor licneses within a 500’ radius of their buildings.  The Court held that the ordinance failed all 3 of the criteria necessary to satisfy the Establishment Clause.  While the ordinance was motivated by valid secular purposes, those purposes could be met by other, less troublesome means.

1. Argued by L. Tribe on a lark.  Armenian church vetoed the ability of Grendel’s Den to serve liquor.

VI. JURISDICTION.  XE "Procedure:Jurisdiction" 
A. Takings Challenge. A developer or landowner who wishes to bring a takings challenge to any federal regulation limiting the use of land must proceed under the Tucker Act 28 USC §1491.  

B. Due Process, Equal Protection, or Civil Liberties. If the challenge to the federal regualtion involves a due process, equal protection, or civil liberties claim, the jurisdictional basis for the challenge is 28 USC §1331 (federal question jurisdiction).  

C. Civil Rights Claim.  If the developer or landowner believes that state or local land-use regulations violate the federal constitution or federal laws, the developer may sue in federal court under the federal civil rights statute 42 USC §1983.  Jurisdiciton for §1983 claims is derived form 28 USC §1343.

VII. RIPENESS XE "RIPENESS" .  XE "Procedure:Ripeness" While the SC recently has exhibited more interest in land-use cases, it has also sharply limited landowners’ access to federal courts through ripeness requirements.

A. Final Determination Requirement. The landowner must show that it submitted at least one “meaningful” application for development, and that the local gov’t denied that application.

1. Williamson County v. Hamilton Bank, (3.168, Blackmun, 1985) TA \l "Williamson County v. Hamilton Bank, (3.168, Blackmun, 1985)" \s "Williamson County v. Hamilton Bank, (3.168, Blackmun, 1985)" \c 1  - Preliminary plat for development had been approved.  Developer (π) granted the county (∆) a permanent open space easement for a golf course, and began installing sewer and water facilities.  ∆ then changed its zoning ordinance but continued to apply the old zoning to π’s property.  A revised plat was later submitted, ∆ found many problems with it. π sued under §1983 alleging that ∆’s application of various zoning laws and regulations to π’s property amounted to a “taking” of that property.
Issue: May a π obtain money damages when the π has not yet obtained a final decision regarding the application of the zoning ordinance and regs. to its property, nor utilized the procedures TN provides for obtaining just compensation? NO

a) Until the Commission determines that no variance will be granted, it is impossible for a jury to find whether the π will be unable to derive economic benefit from the land.

b) Court notes that the π could have pursued an inverse condemnation proceeding under TN law.  π has not shown that this procedure is unavailable or inadequate, and until it has utilized that procedure, its taking claim is premature.

c) πs must go through at least one meaningful effort to obtain a variance prior to asserting a taking claim.

d) Criticism. Many academics and pratctitioners are extermely critical of Williamson County.
2. How many applications?
McDonald, Sommer & Frates v. Yolo County, (3.176, US, 1986) - Held that “rejection of exceedingly grandiose development plans does not logically imply that less ambitious plans will receive similarly unfavorable reviews.”  But many developers submit proposals that leave room to negotiate– are such opning bids necessarily exceedingly gandiose?

a) Delay by the commission with assertions that “less grand” proposals may be accepted in an iterative fashion may kill a project but make it more difficult to state a claim.

3. The Futility Exception.  McDonald indicates that a π need not seek a variance or utilize any other process to procure a “final determination” if that application would be futile.  “To come within the exception, a sort of inevitability is req’d: the prospect of refusal must be certain (or nearly so).” Gilbert v. Cambridge, (3.177, 1st, 1991).

VIII. ISSUE PRECLUSION XE "Procedure:Issue Preclusion" 
A. STATE VS. FEDERAL CONSTITUTION
Dodd v. Hood River, (3.178, 9th, 1995) TA \l "Dodd v. Hood River, (3.178, 9th, 1995)" \s "Dodd v. Hood River, (3.178, 9th, 1995)" \c 1  - Dodds (π) purchased 40 acres of land in a Forest Use Zone in ∆ county intending to build a retirement home in 11/83.  9 months prior LUBA interpreted a goal of the zone as permiting construction of dwellings in this zone only where “necessary and accessory to forest use.”  An ordinance along these lines was proposed and notice sent prior to π’s purchase– they thus did not receive this notice.  In 12/84, ∆ approved the ordinance.  In 1990, πs decided to build their retirement home, their applications for permits, variances, zone changes and comprehensive plan changes were denied.  πs appealed to the Planning Commission which upheld the Planning Director’s decision.  πs appealed to the Board of County Commissioners which upheld the previous decisions.  πs filed a Notice of Intent to Appeal with LUBA, which has exclusive jurisdiction to review land use decisions.  πs also attached a pendent takings claim under the OR constitution reserving their federal constitution takings claim.  While the state proceeding was ongoing, πs filed a §1983 claim in federal district court.  The district court dismissed w/o prejudice on ripeness while πs’ appeal to the OR Supreme Court was pending.  The OR SC then decided against π.

1. ∆’s argument: Once the appropriate state agency reaches a final decision (the final decision requirement), the second ripeness req’t of Williamson County, the compensation element, is triggered.  No constitutional violation occurs until just compensation has been denied.  ∆ argues that π’s claim is unripe as compensation has not been pursued in state court under all available state procedures.

2. To hold that a π must first present a 5th Amendment claim to the state court system as a condition precedent to seeking relief in a federal court would be to deny a federal forum to every takings claimant.

3. But, decision on OR constitutional grounds may be claim preclusion on the 5th Amendment claim and thus the case is remanded for determination of this issue.

IX. ABSTENTION XE "ABSTENTION" 

 XE "Procedure:Abstention" . In certain circumstances a federal court should abstain from deciding state law issues.  If a case is fact-intensive, but the law is clear, the federal court may feel comfortable going forward.  Abstention is rarely employed.
A. Types of Abstention.
1. Pullman Abstention.  Abstention proper when state law is uncertain, and a decision on state law grounds may permit the federal court to avoid deciding a federal constitutional question.

2. Buford Abstention. Abstention proper when erroneous decision of state law would disrupt an important complex state regulatory scheme, such as regulation of oil drilling in TX.

3. Thibodaux Abstention.  Abstention proper where state law is unsettled in an area of particular local concern, such as eminent domain proceedings for condemnation of property.

4. Younger Abstention.  Federal court will not enjoin a pending criminal prosecution.

B. Problems.
1. State Court May Refuse to Rule.  Not all state courts are willing to answer certified questions or to entertain suits filed while an abstaining federal court waits for an answer.

2. Delay.  Certification and abstention entail delay, often measured in years, in waiting for answers from the state court.

3. Factual Context Missing.  A certified question and its answer are necessarily abstracted from the factual context of the case.  American courts distrust– often with good reason– questions and answers given in such a manner.

C. Pearl Investment v. San Francisco, (3.186, 9th, 1985) TA \l "Pearl Investment v. San Francisco, (3.186, 9th, 1985)" \s "Pearl Investment v. San Francisco, (3.186, 9th, 1985)" \c 1  - Pearl (π) wished to renovate 2 bldgs for office use.  The Planning Commission may impose additional conditions beyond the compliance with pertinent ordinances tailored to the specific project and the ojectives of the Master Plan.  In light of the Residence Element, the Commission required that π provide relocation services to 11 tenants and cause the development of 11 replacement dwelling units of a type and size comparable to those being converted. π sued claiming ∆ exercised its discretionary review power under constitutionally defective provisions and that ∆ imposed the relocation and replacement housing conditions arbitrarily.  ∆ moved to dismiss on abstention grounds.  The dist. crt. abstained but stayed the federal action pending state court adjudication, π appealed.

1. The Pullman abstention doctrine allows district courts, in exceptional cases, to postpone the exercise of jurisdiction.  Three criterion for Pullman abstention:

a) The complaint “touches a sensitive area of social policy upon which the federal courts ought not to enter unless no alternative to its adjudication is open.”

b) “Such constitutional adjudication plainly can be avoided if a definitive ruling on the state issue would terminate the controversy.”

c) The possibly determinative issue of state law is doubtful.

2. Federal courts should abstain in cases presenting a federal constitutional issue if constitutional adjudication could be avoided or if the constitutional question could be narrowed by a ruling on an uncertain question of state law.

D. Pomponio v. Fauquier County, (3.191, 4th, 1994) - 

1. Burford v. Sun Oil, (3.193, US, 1943) - Held that a federal district court sitting in equity may, in its discretion, decline to exercise its jurisdiction in certain circumstances if abstention is necessary to show proper regard for a state government’s domestic policy.

2. Rule. In cases in which πs’ federal claims stem solely from construction of state or local land use or zoning law, not involving the constitutional validity of the law and absent exceptional circumstances, the district court should abstain under the Burford doctrine to avoid interference with the State’s or locality’s land use policy.

X. REMEDIES XE "REMEDIES" .   XE "Procedure:Remedies" Until 1987, if a court concluded that a zoning restriction deprived a landowner of federal constitutional rights, the court would remedy that violation by proclaiming the restriction to be “void” or “invalid.”  That practice came under intense pressure form landowners and their attorneys, who argued that the remedy for takings effected by regulation should be just compensation, rather than invalidation.

A. CA INITIALLY HOSTILE TO JUST COMPENSATION
Agins v. Tiburon, (3.197, CA, 1979) TA \l "Agins v. Tiburon, (3.197, CA, 1979)" \s "Agins v. Tiburon, (3.197, CA, 1979)" \c 1  - 1 unit per acre zoning law allegedly a taking of π’s property (Agins’ owned 5 acres).  On the merits the court held that π had not shown that they were deprived of all economic use.  Even if there had been a taking the remedy would have been to invalidate the zoning rather than to compensate π for their loss.

1. Rationale: if cities are held liable for takings when legislation is based on reasonable grounds, cities would be overburdened.

B. Supreme Court Movement.  Despite the unfavorable reception in the state courts, the Supreme Court signaled some sympathy with the argument that just compensation was due for regulatory takings.

1. San Diego Gas & Electric v. San Diego, (3.198, Brennan dissent, 1981) TA \l "San Diego Gas & Electric v. San Diego, (3.198, Brennan dissent, 1981)" \s "San Diego Gas & Electric v. San Diego, (3.198, Brennan dissent, 1981)" \c 1  - San Diego Gas & Electric wanted to build a nuclear power plant in a lagoon type area near the coast.  Once there is a taking, compensation must be awarded.  Invalidation unaccompanied by payment of damages would hardly compensate the landowner for any economic loss suffered during the time his property was taken.

C. Temporary Takings XE "Temporary Takings" . If an ordinance effects a taking, a landowner has two options:  get the ordinance invalidated as a violation of substantive due process so he can proceed with his proposed land use, or pursue an inverse condemnation which forces the government to take the land and pay for it.  The Supreme Court created another option in First English when it ruled that victims of temporary takings were not limited to seeking an injunction to invalidate the ordinance. If the government enacts an ordinance it intends to be permanent which adversely affects a landowner, and the ordinance is later overturned, the government owes the landowner damages for a temporary taking.

1. REMEDIES FOR DE FACTO REGULATORY TAKING
First English v. Los Angeles County, (3.200, Rehnquist, 1987) TA \l "First English v. Los Angeles County, (3.200, Rehnquist, 1987)" \s "First English v. Los Angeles County, (3.200, Rehnquist, 1987)" \c 1  - π-church owned a campground that contained several buildings.  Following a forest fire, a flood destroyed π’s buildings.  Due to the flood hazard, ∆-county adopted an ordinance preventing the construction of any building within the flood protection area that included π’s property.  π sought damages for inverse condemnation and loss of use of its property.  Appellate court upheld dismissal on the ground that π could not maintain an inverse condemnation suit based on a regulatory taking.  π would first have to obtain a declaratory judgment or mandamus, and then seek compensation only if ∆ chose not to exercise its power of eminent domain.
Issue: Must a gov’t entity compensate a π for a temporary taking in addition to invalidating the regulation?  YES

a) If gov’t action works a taking, the gov’t has a constitutional obligation to pay just compensation.  The inverse condmenation action reflects the self-executing character of the 5th Amendment.

b) Inverse condemnation results form a regulatory taking not accomplished through the normal exercise of eminent domain through condemntation procedures.

c) The CA SC in Agins v. Tiburon disallowed damages occuring prior to the ultimate invalidation of a challenged regulation, believing that mandamus or declaratory relief, not inverse condemntaion, is the appropriate relief at that stage.  This holding does not comport with the 5th Amendment b/c a temporary taking may also require payment of just compensation.

d) If the gov’t takes land even for a limited period, it could cause a significant loss to the owner.  This does not apply to mere fluctuations in value resulting from the process of governmental decisionmaking, which is an incident of ownership.

e) The gov’t can still decide to terminate the taking regulation, or it can exercise its power of eminent domain.  It just cannot avoid paying just compensation for property taken.

f) Dissent. (Stevens, Blackmun, O’Connor) Use the procedural Due Process clause when you have been treated badly.  Use the substantive Due Process clause when there is no nexus between the goal and the consequence.  Is the application of the Takings Clause in regualtory situations an inappropriate response?  Was Holmes wrong in leading us down this road?

2. BUREAUCRATIC MISTAKES/DELAY
Landgate v. CA Coastal Commission, (supp, Mosk, 1998) TA \l "Landgate v. CA Coastal Commission, (supp, Mosk, 1998)" \s "Landgate v. CA Coastal Commission, (supp, Mosk, 1998)" \c 1  - π sought to build a home in the Malibu Hills.  π agreed with the county to dedicate land for a road going through the 2 lots for the merger of lots into one 2.5 acre lot.  ∆ made an erroneous decision during the approval process causing the π delay.
Issue: Does a dealy in the issuance of a development permit partly owing to a gov’t mistake constitute a “temporary taking”? NO

a) “Where the government’s activities have already worked a taking of all use of property, no subsequent action by the ogv’t can relieve it of the duty to provide compensation for the period during which a taking was effective.” First English
b) Virtually every court that has examined the issue has concluded, for various reasons and under various theories, that a regulatory mistake resulting in delay does not, by itself, amount to a taking of property.

c) The delay experienced in the case is similar to what “commonly occurs in seeking regulatory approvals for changes in local ordinances and by-laws, which are gov’t-imposed processes that have not traditionally been viewed as constituting regulatory takings.”

d) An error by a governmental agency in the development approval process does not necessarily amount to a taking even if the error in some way diminishes the value of the subject property, any more than the commission of state law error during a criminal trial is an automatice violation of the due process clause.

e) Comment. As a result of this decision it is very difficult to assert a taking based on abuse in the bureacratic process.

3. But, cf.
Healing v. CA Coastal Commission (1992), Crt. of Appeal had crossed the line in playing “ping pong” with the developer.  Facts very similar to Landgate.  Court stated they had a perverse admiration for bureauacracy of the CCC.  Issued writ of mandate that permit be granted.  Developer has the right to seek a de novo review of his constitutional takings claim.

Ballot Box Zoning XE "Ballot Box Zoning" 
I. INTRODUCTION.
A. Initiative.  The people write the law.  It circumvents the legislature.  
B. Referendum.  Legislature passes law, signatures obtained necessary to put the issue on the ballot, once enough signatures the law is suspended until the voters vote on the issue to determine whether to ratify the legislature’s decision. It’s a check on the legislature.  It must be provided for by statute.  There are three types of referenda:
1. Mandatory or Compulsory Referendum.  State constitution commands submission of certain legislative enactments to the electorate.

2. Voluntary Referendum.  The legislature is given the option to refer measures to the voters.

3. Popular Referendum.  Citizens can petition to force a referral of a previously enacted– but not yet effective– legislative measure.

C. Required Signatures. Signatures of 10% of voters from the last election to get an initiative on the ballot.

D. Application to Land Use.
1. ZONING
Arnel v. Costa Mesa, (s135, CA, 1980) - Held that zoning ordinances are subject to amendment by initiative.

2. GENERAL PLAN
Yost v. Thomas, (s135, CA, 1984) - Held that general plan amendments are subject to referendum.

E. Tension Between Planning and Democracy. Zoning stresses planning.  But when you give the people a chance to affect zoning, it defeats the purpose of zoning because the masses aren’t educated enough on the issue to base their decisions on “the plan.”  The Supreme Court has said that referendums are constitutional, but some states have found them unconstitutional or illegal under state law.

1. Kaiser Hawaii Dev. v. Honolulu, (4.123, HA, 1989) - Zoning enabling act says initiatives are not allowed for zoning.  Later, statute allowing initiatives is passed.  Hawaiians attempt to undo a permit granted to a golf course developer through an initiative.  Zoning by initiative is inconsistent with the goal of long range comprehensive planning.

F. Zoning as Administrative or Legislative.  Fasano’s characterization of rezonings as administrative or quasi-judicial, rather than legislative, matters put rezoning beyond the reach of initiative or referenda.  In a few states that have adopted Fasano/Snyder in determining what level of deference is due a rezoning, however, the courts have held that rezonings nevertheless are to be considered legislative for the purpose of determining whether they can be the subject of initiative or referenda.

II. Delegation of Power.  XE "Ballot Box Zoning:Delegation of Power" Under our constitutioanl assumptions, all power derives from the people, who can delegate it to representative instruments which they create. Federalist No. 39 (J. Madison).  In establishing legislative bodies, the people can reserve to themselves power to deal directly with matters which might otherwise be assigned to the legislature.

A. Eastlake v. Forest City, (4.118, CJ Burger, 1976) TA \l "Eastlake v. Forest City, (4.118, CJ Burger, 1976)" \s "Eastlake v. Forest City, (4.118, CJ Burger, 1976)" \c 1  - State constitution reserves right to hold referendums.  Statute calls for all zoning changes to survive a referendum of 55% of the voters.  Ohio SC decided on the Due Process Clause in the 14th Amendment of the U.S. Constitution.  If they had based it on their own due process clause, the SC could not review unless the question was does the Ohio due process clause violate some U.S. Constitutional provision.
Issue: Does a city charter provision requiring proposed land use changes to be ratified by 55% of the votes cast violate the due process rights of a landowner who applies for a zoning change?  NO

1. On remand the πs had a chance to argue that the Ohio constitution’s due process clause prohibits this.  This argument lost.

2. Statute uphled as being a power reserved by the people rather than an illegal delegation of power by the state to a group that is less than all the people.  

3. Court rejects the concern that people may decide cases arbitrarily, because landowners still have constitutional protections.  This is whole idea of democracy.  

4. Dissent. Because this is quasi-judicial, people have a right to a hearing that they don’t get with a referendum.

B. Power to Bind Local Government.  Initiatives and referenda may subject local governments to inverse condemnation liability.

C. Court’s Ability to Remove Unconstitutional Measures From the Ballot. Up until the late 1970s courts did not pull ballot measures off the ballot if the initiative was facially unconstitutional.  

1. California. CA SC would permit the measure to remain on the ballot, then if passed πs could challenge and find the measure unconstitutional.  Byrd court changed this on a 6-1 vote, 6 Democrats, and 1 Republican.  Byrd court lost a lot of respect as a result of this decision.  The people should be able to express themselves.

2. Massachusetts.  MA SC is constitutionally permitted to make advisory opinions unlike the federal courts under Art. III.

III. CHALLENGES TO INITIATIVE/REFERENDA.  XE "Ballot Box Zoning:Challenges to Initiative/Referenda" 
A. Notice and Public Hearing Requirement.
1. HELD INVALID
Transamerica v. Tucson, (4.123, AZ, 1988) - AZ court held that initiative measures are inappropriate means to decide land use matters b/c they violate the notice and public hearing requirements of the zoning enabling act.

2. BUT CF.
LaBranche v. A.J. Lane, (4.123, MA, 1989) - Referenda process is not inconsistent with the notice and hearing requirements of the zoning enabling act.

B. Consistency.  Initiatives may conflict with previously enacted general plans.

1. INITIATIVE UPHELD
de Vita v. County of Napa, (s.131, Mosk, 1995) TA \l "de Vita v. County of Napa, (s.131, Mosk, 1995)" \s "de Vita v. County of Napa, (s.131, Mosk, 1995)" \c 1  - County voters approved Measure J which impacted general plan policies, and added a section to the land use element permitting change only by a vote of the people for 30 years.
Issue: May a county initiative amend a county’s general plan? YES
Issue: May the electorate impose a 30 year voter approval requirement in an initiative? YES

a) Mosk says the people rule. Adoption of the general plan is legislative and as such subject to initiatives voted on by the people.  If the mood of the electorate changes, they can amend the general plan through another initiative.

b) But, if internal consistencies arise, πs may challenge Measure J as applied.

c) The adoption and amendment of a general plan is a local legislative matter and not of statewide concern, and therefore the proper subject of initiative.

d) While π argues that one of the hallmarks of good planning is that it be flexible and responsive to changing circumstances and values, it is also desirable that plans possess some degree of stability so that they can be comprehensive and long term guides of local development.

e) Commentators have noted the tension between the ideal and the reality that general plans are often amended in a fragmentary fashion to accomodate new development.

f) Comment. Since Measure J, 5 proposals have been made to convert ag. land to urban housing.  Two won by popular vote, but the other 3 lost.  Thus there was some flexibility in this process.

Subdivision Controls XE "Subdivision" 
I. Introduction. Zoning controls affect all land within the jurisdiction.  Subdivision controls however kick in only if land is somehow being divided. Subdivision controls are usually administered by the planning commission.

A. Subdivision Regulation. The municipality’s subdivision regulation will set forth conditions requiring the building of roads, installation of water and sewer lines, and payment of impact fees.  The planning commission will also usually have the power to make other discretionary requirements tailored to the development.  

1. Safety Valve. The regulations usually contain escape valves for projects that would be unduly burdened by the requirements. Planning commissions use them sparingly, e.g. if three developers are exempted from sidewalk requirement, the fourth developer will expect to be exempted, too.

2. Official Map.  An official map puts landowners on notice of where the city may locate future roads and services.  The city prepares the map to reduce condemnation costs.

3. Division Trigger.  Whether something is being subdivided in a way to trigger subdivision controls depends either on how it’s defined in the enabling act, or whether the enabling act allows each municipality to define subdivision themselves:  some consider subdivision to be breaking a parcel of land into two or more parcels; some require the breakup to be a number higher than two . . . maybe four or ten.  The idea behind the higher number is that dividing land into two parcels doesn’t burden a community like breaking up land into many parcels.  In some communities, turning an apartment into condominiums will trigger subdivision controls (vertical subdivision).

B. Distributing the Cost of Expansion. In the 50’s gov’t paid the cost of new roads, sewers, schools.  Expenditure of tax dollars was politically justified based on the belief that growth benefited everyone.  Now, big developers are seen as the primary beneficiaries of growth and thus the costs have shifted to them.  Subdivision controls have changed from a way of recording land to a way of making developers pay for the infrastructure impact.

II. Approval Process.  XE "Subdivision:Approval Process" 
A. Hierarchy of land development in CA.
1. General Plan. Constitution of land use planning.

2. Specific Plan (Optional). Massive developments usually require a specific plan, e.g. Century City

3. Zoning
4. Subdivision 
a) Sketch Plat. For information purposes only.

b) Tentative Map.  XE "Subdivision:Tentative Map" Some statutes require a hearing on the preliminary plat.  If the preliminary plat is approved, then approval of the final plat is ministerial as long as the final plat conforms to the preliminary plat.  Between the tenative and final map the developer is fulfilling conditions imposed by the approving body (curbs and gutters).

(1) File EIR Here. In CA, an EIR must accompany a tentative map for any subdivision that will have a significant effect on the environment.  Cal Pub. Res. Code §21080(a) 

(2) Vesting Tentative Map.  By statute in CA, you can vest, with the municipalities permission, with a “vesting” tenative map.

c) Final Map.  Until the final map is recorded the developer cannot subdivide. Final map largely administerial.  Surveyors task to convert a tenative map to a final map.
GENERAL LINE BTWN. DISCRETIONARY & MINISTERIAL ACTION

5. Grading permit. 
6. Building permit. In CA, you can vest here without a vesting tentative map if (i) substantial construction, (ii) in good faith reliance, (iii) on a validly issued building permit has occurred.

a) Bonding. To make sure a developer lives up to his promises, a city will usually require some kind of bond or combination of performance guarantees, which are like bail bonds– the city will cash them in if the developer fails to perform.

7. Certificate of Occupancy
B. Grounds for Rejection of a Preliminary Plat.
1. Richardson v. Little Rock Planning Commission, (5.32, AR, 1988) - ∆ disapproved a subdivision application submitted by π even though π complied with all the minimum req’ts of the zoning ordinance.
Issue: Does a planning commission have discretionary power to disapprove a subdivision plat which meets minimum req’ts set forth in the subdivision ordinance?  NO

a) Previous MN case (Odell) held that it is arbitrary as a matter of law to deny approval of a plat that meets minimum standards.

b) Record clearly demonstrates that appellee denied approval of the plat based upon considerations not authorized by the ordinance.

2. CA Has Wide Discretion.  In CA, municipalities are conferred wide discretion in considering proposed subdivision maps. CA §66474  “A legislative body... shall deny approval of a final or tentative... map if it makes any of the following findings:

a) That the proposed map is not inconsistend with applicable general and specific plans.

b) That the design or improvement of the proposed subdivision is not consistent with applicable general and specific plans.

c) That the site is not physically suitable for the type of development.

d) That the site is not physically suitable for the proposed density of the development.

e) That the design of the subdivision or the proposed improvements are likely to cause substantial environmental damage or substantially and avoidably injure fish or wildlife or their habitat.

f) That the design of the subdivision or the type of improvements is likely to cause serious public health problems.”

C. Procedural Due Process Issues.  A number of leading state courts have held that a local governement’s decision on a proposed preliminary subdivision map is adjudicatory, and thus constrained by principles of procedural due process.  (Horn v. Ventura, 5.36, CA, 1979) In particular this means that both the subdivider and neighbors are entitled to:

1. A hearing;

2. Reasonable notice that the hearing is to be held;

3. Articulated standards for decision; and

4. Express findings supported by substantial evidence.

III. Vested rights XE "Vested rights" .   XE "Subdivision:Vested Rights" The point at which an owner has a right to pursue his plans and the city may not rezone the owner out of his plans. When rights vest vary from jurisdiction to jurisdiction. The vested rights rule developed over the 60’s and 70’s.  Avco was the pinnacle.
A. Reliance. Reliance may give rise to a vested right, but only if it’s reasonable.  Idea of estoppel also applies to reliance upon official assurances. Courts also look to substantial expenditures based upon official assurances.

1. CA Rule. CA vested rights rule - until there is (i) substantial construction, (ii) in good faith reliance, (iii) on a validly issued building permit you do not have a vested right. Avco (see below)

a) Avco v. South Coast Regional Com., (5.28, Mosk, 1976) TA \s "Avco v. South Coast Regional Coastal Com., (5.28, Mosk, 1976)"  - City passes statute after landowner began subdividing but before he started building.  ∆ argued that rights vest when a building permit is issued.  Developer (π) didn’t have permit when statute took effect, but sued under two theories:  1) he expended large sums of money and work after local officials approved his plans to subdivide land and so his reliance entitles him to a vested right under the common law which exists concurrently with the statute, and 2) the approval he got is the equivalent of a building permit and so he does comply with the statute.  
(1) Court dismisses the argument that approval to subdivide is equivalent to receiving a building permit.  Approval to subdivide does not require submitting plans of what the developer plans to build, a requirement for a building permit.  

(2) Last discretionary act also doesn’t fly.  Because there were no plans the government still had discretion.  

(3) π also argues for exception for planned units . . . since government has already rezoned for the planned unit it shouldn’t be able to change the zoning.  But court says no one has a vested right in just the “zoning” short something else.  Otherwise the rezoning would “freeze.”

(4) Comment. Major victory for environmental preservationist and defeat for developers. Under Avco, the rights vested at the curbs and gutters phase.

b) Substantial Construction.  Substantial construction includes grading, and foundation work usually.  Grading alone is not sufficient.

B. Vesting tenative map XE "Vesting tenative map" .  XE "Subdivision:Vesting Tentative Map"  Permits vesting at the moment of application for the tenative map.  Significantly different then the Avco holding.  So when applying for a tentative map stick the word ‘vesting’ in front of ‘tentative map.’  By statute in CA, you can vest with a tentative map.

1. Purpose. The purpose of the vesting tentative map and the development agreement is to allow a developer who needs additional discretionary approvals to complete a long-term development project as approved, regardless of any intervening changes in local regulations.

C. No Additional Discretionary Approvals Necessary.  Even though a developer does not obtain a vesting tentative map, the municipality may be prevented from imposing changes if no additional discretionary approval is required for the developer to proceed.

1. West Hollywood v. Beverly Towers, (5.27, Mosk, 1991) TA \l "West Hollywood v. Beverly Towers, (5.27, Mosk, 1991)" \s "West Hollywood v. Beverly Towers, (5.27, Mosk, 1991)" \c 1  - Shortly after incorporation in 1984, the city of W. Hollywood established a moratorium on conversions of rental housing until a regulatory system could be implemented.  ∆-developer contended they were exempt form a later enacted ordinance requiring a conditional use permit for the conversion of apartments to condominiums, a vertical and horizontal subdivision.
Issue:  May a municipality impose new conditions or restrictions on a development project after a tentative map has been approved and no additional discretionary approvals are necessary? NO

a) Some of the Map Act’s provisions are designed to safeguard the investments and expectations of developers involved in conversion projects.

b) Once the tentative map is approved, the developer often must expend substantial sums to comply with the conditions attached to that approval.  These expenditures will result in the construction of improvements consistent with the proposed subdivision, but often inconsistent with alternative uses of land.

c) Avco is distinguishable as in that case the developer had not yet complied with all applicable laws.

d) Mosk rejects the City’s contention that subsequently enacted legislation must be enforceable against a subdivider, absent a vested right to proceed, in order for cities to exercise meaningful planning and land use control.

e) The purpose of the vesting tentative map and the development agreement is to allow a developer who needs additional discretionary approvals to complete a long-term development project as approved, regardless of any intervening changes in local regulations.  In this case the ∆s did not need a vesting tentative map or a development agreement b/c no further discretionary permits were req’d in order for them to proceed.

2. BUT CF.
Key West v. R.L.J.S., (5.30, FL, 1989) - Developer of a condominium aprtment building had obtained all required permits and sold a substantial number of units.  The city then enacted an ordinance that imposed impact fees on new dwelling units built within the city, and sought to levy those fees on both the developer’s sold and unsold units. 

a) Florida court held that vested rights doctrine did not shield the developer b/c the doctrine only protects a landowner from changes in building regulations, not from new taxes.

D. Final Plat Approval.  XE "Subdivision:Final Plat" As a general rule, a local government must approve a final if (i) it conforms to the layout in the approved tentative map and (ii) the developer has or will comply with the conditions for approval.

1. Youngblood v. Board of Supervisors, (5.28, CA, 1978) - Developer has a right to a final plat if it conforms to an approved preliminary plat.  Court won’t let government change zoning after approving preliminary plat and then denying final plat because it doesn’t conform to the new zone.  If the jurisdiction doesn’t make a decision within a specified time after filing for approval, the plat is deemed to have been approved:  “reverse pocket veto.”  (There is no similar rezoning provision).

IV. Development Agreements XE "Development Agreements" .   XE "Subdivision:Development Agreements" City and developer strike a deal that vests a developer’s rights at a stage earlier than the building permit or last discretionary act stage. Courts have upheld these agreements even in the absence of enabling legislation.  A city can use these agreements to get large developments to contribute toward the land impacts they create.  Began being used after cases like Avco where developer expended a great deal of money only to have his property rezoned out from under him.

A. Avco v. South Coast Regional Coastal Com. , (5.28, Mosk, 1976) TA \s "Avco v. South Coast Regional Coastal Com., (5.28, Mosk, 1976)"   - In response to Avco decision, CA authorized these development agreements– contract zoning.  Whether this is an unlawful surrender of the police power has not been decided.

1. Lame Duck Provision. By statute in CA these agreements may not come into effect until 30 days after execution to permit the electorate to respond and ensure that a lame duck body doesn’t approve a contract detrimental to the interests of the municipality.

2. Escape Clause.  Most of these agreements today include escape clauses that permit the city or county to enact a subsequent rule that applies to all similarly situated land to address public health and safety.

B. Planned Unit Development XE "Planned Unit Development"  (PUD).  PUD is its own use zone, like single-family or light industrial.  The zoning ordinance says exactly what can be done within a PUD:  usually a mixed-use zone with density increased in the residential portion in exchange for greenspace.  The developer’s plan is submitted to the city, required to be specific, and public hearings are held on the plan before it is approved and PUD zone issues. Must be allowed by the state’s enabling act.  

1. Frankland v. Lake Oswego, (3.23, OR, 1973) - Developer promised to build “garden apartments” and submitted plans showing two story apartments.  Ended up building tower apartments.  Neighbors sued over the nonconformance and court agreed the developer violated the PUD.  City should have required greater specificity.  

a) Dissent. Court shouldn’t substitute its judgment for the city’s on whether the tower apartments conformed with the “garden apartments” plan.

Building XE "Building Codes"  Permits And Codes
I. INTRODUCTION.
A. Liability Rules.  Most ancient building regulations imposed liability instead of prescribing methods of construction.  The Roman Civil Law adopted this approach.  From there, it was incorporated into the Napoleonic Code.  It remains the primary mode of building regulation in France.

B. Anglo-American Approach.  By contrast, Anglo-American governments have tended to rely on public regulations that prohibit the erection of buildings that do not utilize prescribed materials and techniques.  This system first evolved in medieval London.  Building codes may set performance requirements or they may specify the materials and techniques to be used.

II. Judicial Review of Permit Decisions.  XE "Building Codes:Judicial Review" 
A. MINISTERIAL DECISIONS
Thompson v. Lake Elsinore, (5.70, CA, 1993) TA \l "Thompson v. Lake Elsinore, (5.70, CA, 1993)" \s "Thompson v. Lake Elsinore, (5.70, CA, 1993)" \c 1  - π had obtained a building permit to renovate property.  After renovating, ∆ refused to grant the certificate of occupancy.  π claimed that ∆ was holding the permit ransom in an attempt to cause π to comply with ∆’s wishes, demands and instructions concerning π’s other properties.
Issue: May a city withold a certificate of occupancy when the builder has complied with all req’ts? NO

1. While City may have discretion at the building permit level, once the building permit is granted the certificate of occupancy must be granted if all conditions are met– this is an administrative decision.

B. §1983 Claims.  Cities may expose themselves to §1983 damages claims in withholding a permit.

1. Mindich Developers v. Hunziker, (5.72, NY, 1985) - An applicant was held entitled to §1983 damages when a city council trumped up a spurious traffic hazard problem as a pretext for denying a permit to build a house that a vocal homeowners’ association had opposed on account of the location of its driveway.

2. Prentiss §1983 Case.  Prentiss later sued the city under §1983.  City and city council members individually were held liable and damages of $2.5m were assessed.  City ended up settling but lost significanly both in settlement and attorneys fees.  Prentiss claimed that the city council members harbored an animus against Prentiss.  

a) This case though should have been decided on reasonable delay or mistake of law grounds and the damages not assessed.

b) Prentiss was previously the mayor of South Pasadena.

c) Rossman thinks the city was poorly represented in the 1983 case.

3. Role of Juries in §1983 Cases.  Supreme Court is reviewing a case now concerning this issue: Del Monte Dunes v. Monterey.

C. Neighbors’ Rights.  Neighbors should seek judicial review promptly if they believe that a building permit has been wrongly granted.  Otherwise the builder may assert a defense based on estoppel or the expiration of the usually short s.o.l.

III. EVALUATION OF BUILDING CODES
A. Antitrust Issues.  XE "Building Codes:Antitrust Issues" Building codes are essentially guild codes.  They are drafted by the very people that build and supply the builders.  Biggest threat to a guild is new technology.

1. Allied Tube v. Indian Head, (5.80, Brennan, 1988) TA \l "Allied Tube v. Indian Head, (5.80, Brennan, 1988)" \s "Allied Tube v. Indian Head, (5.80, Brennan, 1988)" \c 1  - π sought to have building code req’ts for conduit changed to include poly vinyl conduit in addition to steel conduit.  National Fire Protection Ass’n drafted and revised the applicable codes.  ∆ alarmed that if this proposal was approved the market for steel conduit would dry up.  ∆ pays several hundred individuals to become members and attend the meeting where the vote would be held (to pack the meeting).  Proposal lost by 4 votes.  π brings Sherman Act claim.  

a) Concerted efforts to restrain or monopolize trade by petitioning gov’t officials are protected from antitrust liability under the doctrine established by Noerr.  But the Association cannot be treated as a “quasi-legislative” body simply b/c legislatures routinely adopt the Code the Association publishes.

B. UNREASONABLE PROVISIONS
Boise Cascade v. Gwinnett County, (5.84, GA, 1967) - π, a prefabricated-home builder, sought to enjoin enforcement of a county building code
Issue:  Does mandating strict compliance with a building code a reasonable exercise of the police power when equivalent cheaper alternatives are available? NO

1. While the county is justified in adopting a building code, the court found that the two provisions in question (corner-bracing and roof-decking) are unreasonable to accomplish this protection of the general public and, therefore, not reasonably necessary for such purpose.

2. Evidence offered by the ∆ to the effect that some of π’s homes are being poorly constructed is rejected as irrelevant.  Such matters address themselves to compliance with a code rather than the legality of its provisions.

C. Licensing Requirements XE "Building Codes:Licensing Requirements" 
1. State v. Cook, (5.86, WA, 1967) - Landlord sought to make plumbing changes himself even though he was not a licensed plumber.  City req’d owner of home in which they did not reside to hire a licensed plumber to obtain a permit.
Issue: Is a req’t that a landlord hire a licensed plumber for installation or alteration of plumbing reasonable? YES  

2. City Council v. Naturile, (5.88, NJ, 1975) - Court held that the prohibiotn on an unlicensed person’s installing plumbing in his own house violated constitutionally protected property rights (whose exact source the court failt to identify).  However, the opinion went on to note that the city might have to spend more time inspecting the work of amateur plumbers than the work of licensed plumbers.  If so, the court observed, the city could simply charge amateurs higher inspection fees.

IV. Historic Building Codes XE "Historic Building Codes" .  XE "Building Codes:Historic Building Codes" 
A. Prentiss v. South Pasadena, (handout, CA, 1993) TA \l "Prentiss v. South Pasadena, (handout, CA, 1993)" \s "Prentiss v. South Pasadena, (handout, CA, 1993)" \c 1  - π wished to build a 3rd story on his craftsman style home in an area that qualified for listing in the National Register of Historic Places.  The house though was not listed on the city’s historic places list and thus no special restrictions applied to the property.  ∆ wished to impose the state’s historic building code on the π.
Issue: May a city force an owner to follow the state historic building code when the city had not placed the property on its historic landmark case? NO

1. ∆ had an alternative by listing the property on its historic list.  ∆ had in fact considered listing the property but did not prior to the applicaiton for the permit.

2. π here was a single-family owner, not a large developer, being pushed around by the city and told how to remodel his own home.

3. The core question in this case is whether the applicability of the State Historical Building Code to π’s residence changes π’s project from a ministerial to a discretionary one, so as to invoke CEQA and require environmental review or authorize environmental mitigation conditions.

4. Relation to 710 freeway project.  In siting the 710 project CalTrans deemed the Oaklawn area as a historic area and avoided it.  If the city lost historic area status, the freeway may be resited.

Exactions XE "Exactions" 
I. INTRODUCTION.
A. Historic Linkage Tests.  XE "Exactions:Historic Tests" A variety of levels of connection were used over the years by state courts.

1. Uniquely attributable. Illinois required the exaction to reflect the burden on the community.  This restricted cities.

a) Pioneer Trust v. Mount Prospect, (7.38, IL, 1961) TA \l "Pioneer Trust v. Mount Prospect, (7.38, IL, 1961)" \s "Pioneer Trust v. Mount Prospect, (7.38, IL, 1961)" \c 1  - Requires an almost mathematical determination of the link between the exaction and the impact of the development.  “If the requirement is within the statutory grant of power to the municipality and if the burden cast upon the subdivision is specifically and uniquely attributable to his activity, then the req’t is permissible.”

2. Rational relation. The rational relation test required any rational relationship between the exaction and the burden.  In other words, the developer had to show there was no rational reason for the legislature to have thought the exaction was necessary.  This favored cities.

a) Associated Home Builders v. Walnut Creek, (7.39, CA, 1971) - Get language from book.

3. Essential nexus. The rational nexus test is a compromise between the two above tests.  It balances the prospective needs of the community with the rights of the landowner.

B. Purposes Exactions Serve. (From Vicki Been law review article, 7.25)

1. Exactions induce a more efficient use of the infrastructure.

2. Exactions serve to mitigate the negative effects a development may have on a neighborhood, such as increased traffic congestion, noise, and environmental degradation thus internalizing the full costs of the harms that the development causes.

3. Exactions serve as growth enablers.

4. A local gov’t may use exactions to try to discourage all growth, or to prevent certain kinds of development, such as low and moderate-income housing, in order to preserve the exclusiveness of a community or to preserve its fiscal position.

5. Exactions may be used either to redistribute wealth from the developer or its customers to others, or to prevent the developer from appropriating wealth created by the activities of the local gov’t.

II. Essential Nexus Test.  XE "Exactions:Nexus" The essential nexus standard required a tight fit between the exaction required and the government’s legitimate goal.  

A. Nollan v. CA Coastal Comm’n, (7.39, Scalia, 1987) TA \l "Nollan v. CA Coastal Comm’n, (7.39, Scalia, 1987)" \s "Nollan v. CA Coastal Comm’n, (7.39, Scalia, 1987)" \c 1  - Couple wanted to expand their beach home.  State statute required a Coastal Comm’n (∆) permit.  ∆ wanted an easement along π’s property on the beachside.  The goal was to increase physical access to the beach, which was needed because the increased size of the Nollan’s home would block visual access from the street.  Scalia found no connection between seeing the beach from the street and an easement along the beach and found the exaction to be an unconstitutional taking.

1. ∆’s goal of maintaining visual access to the beach was not struck down (although Scalia might have said it was illegitimate and a violation of substantive due process if he couldn’t have invalidated this as a taking).  Presumably ∆ could have denied the permit altogether. Scalia says even though they could have denied it altogether, they can’t grant it on a condition that’s unconstitutional by itself.  That’s extortion (can’t charge $100 to yell “Fire” in a theatre).

2. Scalia ignores findings of fact of the Coastal Commission, which believed the easement would increase overall visibility of the beach and the increase perception that the beach is open to the public.  Scalia focuses on visual access from the street rather than overall visual access.

3. Scalia lists a long cite of state authority for his “essential nexus” test.  Those cases actually applied the “significantly attributable” test.

B. Rough Proportionality Prong.  XE "Exactions:Rough Proportionality" The Supreme Court added a second prong to the Nollan “essential nexus” test in Dolan by requiring “rough proportionality” between the burden on the landowner of giving up the exaction and the benefit to the public of receiving it.  

1. Doctrine of unconstitutional conditions.   Government conditions approval on an unconstitutional factor.
2. Dolan v. City of Tigard, (7.45, Rehnquist, 1994) TA \l "Dolan v. City of Tigard, (7.45, Rehnquist, 1994)" \s "Dolan v. City of Tigard, (7.45, Rehnquist, 1994)" \c 1  - Dolan (π) owned a hardware store with an upaved lot in the City of Tigard (∆). Adjacent to π’s property was a stream which flooded often, causing damage to the downtown area. π sought a permit to enlarge her store and pave the lot for parking. ∆ had developed regulations for managing traffic and flooding downtown. ∆ conditioned the permit on donation of a portion of land adjacent to the stream as an unimproved greenbelt and a paved section for use as a bicycle/pedestrian route.  ∆ justified the regulations with findings that more paving would cause more run-off (thus requiring the greenbelt), and more development would cause more traffic (thus requiring the bicycle/pedestrian path). The lower courts found that the city’s dedication requirements were “reasonably related” to the public interest in water and traffic management.
Issue: Is ∆’s dedication requirement sufficiently connected to the purpose for the taking, i.e. water and traffic managment?  NO

a) One of the principle purposes of the takings clause is to bar the government from forcing individuals to bear public burdens which, in all fairness, should be borne by the public as a whole.

b) Under the doctrine of “unconstitutional conditions” the city may not require an individual to give up her 5th amendment right of just compensation in exchange for a government granted benefit where the property sought has little or no relationship to the benefit. 

c) Although there is a nexus between preventing flooding and limiting development along the sides of the creek, it is not a sufficiently close nexus to justify an uncompensated taking. 

d) There must be a “reasonable relationship” or a “rough proportionality” between the flooding and the city’s taking of the land. The required dedication must be related both in nature and extent to the impact of the proposed development. 

e) Although there is a need to have an adjacent greenway, it is not necessary that the city own the property itself. Also, the bicycle/pedestrian walkway is not sufficiently justified by statistics shown by the city, who has the burden of proof here. 

f) Dissent: (Stevens) The burden of proof should not lie with the city. A statute should be given the presumption of constitutionality, putting the burden on the challenger to show that it is not constitutional. Furthermore, the taking must be viewed from the entirety of the value of the property. A commercial developer views these exactions as a business regulation, and a cost of doing business. They should not be invalidated unless they are sufficient to deter the owner from proceeding with his planned development. 

C. COASTAL COMM’N REFUSES TO GIVE UP
Surfside Colony v. CA Coastal Comm’n, (7.45, CA, 1991) - The Commission in 1983 had conditioned the grant of a permit to build a rock beach wall on the applicant’s dedication of an easement entitling members of the public to make passive recreational use of hte applicant’s beach.

1. Illustrates the Commission’s feistiness.  Developer wanted to reinstall beach protection that was wiped out in a storm.

III. Impact Fees and Assessments.  XE "Exactions:Impact Fees" Instead of getting land or streets, the city may just want cash (“in lieu fees”).  This helps provide infrastructure or other services away from the developer’s property.  It also helps apportion the developments impact on services like schools, where an entire new building may not be needed but more money may be needed for an increased number of students in existing buildings.  The fees collected must be put in a fund earmarked for their intended use.

A. Essential Nexus of Fees and Assessments. Although Nollan and Dolan required exactions which were physical invasions, their tests probably apply to impact fees as well because of Scalia’s “extortion” language.

1. Six factors to consider in nexus of impact fees–

a) distance between the development and the facility funded by the fee,

b) time between development and building of the facility

c) amount required compared to total cost of facility

d) actual need for the facility

e) the benefit to the public of having the facility

f) whether the fees collected are earmarked only for that facility

B. FEES FOR SCHOOLS
St. John’s v. NE Florida Builders, (7.55, FL. 1991) TA \l "St. John’s v. NE Florida Builders, (7.55, FL. 1991)" \s "St. John’s v. NE Florida Builders, (7.55, FL. 1991)" \c 1  - Ordinance specified that no building permits would be issued except upon the payment of an impact fee.  The fees were to be placed in a trust fund to be spent by the school board solely to “acquire, construct, expand and equip the educational sites and educational capital facilities necessitated by new development.”
1. Although this predates both Nollan and Dolan, it applies both tests to an impact fee.  Upholds condition of money for schools, even though not every household will have kids in school.  If it did exempt households without children, it would be a user fee for the public schools.

2. Contractors & Builders Ass’n v. Dunedin, (7.55, FL, 1976) - upheld the imposition of impact fees to pay for the expansion of water and sewer facilities, if use of the money collected is limited to meeting the costs of expansion.

3. CA and IL have also upheld school impact fees in the face of various state law and federal constitutional challenges.

C. ART FEE AND RECREATIONAL MITIGATION FEE
Ehrlich v. Culver City, (7.60, CA, 1996) TA \l "Ehrlich v. Culver City, (7.60, CA, 1996)" \s "Ehrlich v. Culver City, (7.60, CA, 1996)" \c 1  - Culver city at one point considered buying the property.  Then they decide not to realizing that it was a bad deal.  Owner then went out of business.  Art fee of general applicability.  Mitigation fee for loss of a sports complex though is quasi adjudicatory and extortion.  City and develper crafted a good intermediate remedy in permitting the developer to go forward with development.  City was wise in doing this as this foreclosed any temporary takings claim.

1. The loss which the city seeks to mitigate by levying the contested recreational fee is not the loss of any particular recreational facility, but the loss of property reserved for private recreational use.  The city may not constitutionally measure the magnitude of it sloss, or of the recreational exaciton, by the value of facilities it had no right to appropriate without payment.

2. π contended that the req’d dedication of art or the cash equivalent thereof constitutes a taking under the Nollan-Dolan standards.  This follows from the fact that the city made no individualized determination that the art mitigates a need generated by the project.  But the req’t to provide either art or a cash equivalent thereof is more akin to traditional land use regulations imposing minimal building setbacks, parking and lighting conditions, landscaping req’ts, and other design conditions such as color schemes, building materials, and architetural amenities.

3. Concurring. (Mosk) I agree with the plurality that a somewhat higher level of constitutioanal scrutiny should be applied to a development fee when it is imposed “neither generally nor ministerially, but on an individual and discretionary basis.”

D. Linkage Fee.  XE "Exactions:Linkage Fee" Another form of impact fee is the linkage fee, which requires money to pay for services required not because of a need by the people living in the new community but because the new community’s effects on the overall city.  For example, a large new development will attract workers to new construction jobs, and new service jobs will spring up to serve the new residents.  These jobs may be lower paying ones which will increase the need for low cost housing.  A linkage fee may be imposed on the development to provide low cost housing to these newly drawn employees.

IV. Taxing as an Alternative. Because of the difficulties municipalities will have complying with Nollan and Dolan, they may have to fall back on taxes as a way to get the money they need to deal with expansion, whether it’s taxing the entire community (so the people there first not only had to pay for their own growth but have to pay for current and future growth as well), or taxing just the new developments.

V. DEFENSES AND REMEDIES.  XE "Exactions:Defenses" 
A. DURESS
West Park Ave. v. Township of Ocean, (7.73, NJ, 1966) - π sued to recover $17,700 which it paid ∆s, allegedly under duress.  In the midst of an advertising campaign for a housing development, the city exacted a $300 per house fee for the school district.

1. “When the duress has been exerted by one clothed with official authority, or exercising a public employment, less evidence of compulsion or pressure is req’d; as where an officer exacts illegal fees.”

Aesthetic XE "Aesthetics"  Regulation
I. INTRODUCTION.  Historically, these sorts of regulations have been especially vulnerable to constitutional attack.  Most courts hold today that aesthetic considerations may constitute one factor in a municipality’s zoning decision. But aesthetics may not be the sole factor. (Example: A city provides that only Georgian Colonial-style houses may be built, because these structures are the most beautiful. A court would probably strike down this regulation on the grounds that although aesthetics may be one factor, they may not be the sole factor.)

II. Early Cases.  XE "Aesthetics:Early Cases" Early cases held that aesthetic considerations are not a justified basis for restrictions on land use. 

A. AESTHETICS AN IMPROPER BASIS FOR REGULATION
Passaic v. Paterson Bill Posting, (5.95, NJ, 1905) - π convicted of violation of π-city’s ordinance.  The ordinance provides that no sign or billboard shall be at any point more than 8’ above the surface of the ground, and requires that it shall be constructed not less than 10’ from the street line.  π’s billboard was constructed prior to the ordinance and no evidence suggests that it was dangerous to life of limb due to insecure fastening.
Issue: Does a regulation based on aesthetics constitute a taking of property? YES

1. The very fact that this ordinance is directed against sign and billboards only, and not against fences, indicates that some consideration other than the public safety led to its passage.

2. “Aesthetic considerations are a matter of luxury and indulgence rather than of necessity, and it is necessity alone which justifies the exercise of the police power to take private property w/o compensation.” 

3. Since the effect of the ordinance is to take private property without compensation, and cannot be justifed as an exercise of the police power, it is invalid.

III. Signs and Billboards.  XE "Aesthetics:Signs and Billboards" One of the big First Amendment questions in land use is regulation of billboards and other signs.  Prior to the 1970’s commercial speech rec’d no protection.  Now the right to commercial speech must be balanced against legitimate government interests in areas like aesthetics, safety, etc.

A. Political Advertisements.  Political speech occupies a preferred position and is given greater protection than most other kinds of speech.  Political speech includes comment on any matter of public interest.  

1. Constitutional Test. Political speech can be regulated only if the regulation (i) can be justified w/o reference to the content of the speech (e.g., all signs, regardless of content, are banned), (ii) is narrowly tailored to serve a significant governmental interest, and (iii) leaves open ample alternative channels of communication.

2. Prohibition of Private Signs on Public Property.
a) PERMISSIBLE PROHIBITION
City Council of Los Angeles v. Taxpayers for Vincent, (US, 1984) - Supreme Court upheld a prohibition of all private signs– including political signs– on public property.  Court held that there was no hint of bias against political speech in the ordinance, that it curtailed no more speech than necessary to accomplish its “weighty, essentially esthetic” purpose, and that there were ample alt. modes of communication, such as the right to distribute literature on public property.

b) BUT CF.
State v. Miller, (NJ, 1980) - Ordinances prohibiting political signs entirely in residential frontyards do not provide adequate alt. means of communication.

3. Ladue v. Gilleo, (5.118, Stevens, 1994) TA \s "Ladue v. Gilleo, (5.118, Stevens, 1994)"  - City of Ladue prohibited homeowners from displaying any signs on their property except “residence identification” signs, “for sale” signs, and signs warning of safety hazards.  π placed sign on lawn protesting Persian Gulf War.

a) ∆ has completely foreclosed a venerable means of communication that is both unique and important– residential signs have long been an important and distinct medium of expression.

b) Alternative avenue of communication does not exist here.  Displaying a sign from one’s own residence... see page 121 Aristotle noted in Rhetoric that the identity of the speaker is an important component of many attempts to persuade.

B. Commercial Advertisements.  XE "Aesthetics:Commercial Advertisements" It has long been held that commercial advertisements may be prohibited in residential areas, on the theory that they are harmful to the quiet and tranquility sought in residential areas.  If the commercial use itself can be excluded, the advertisement of it can also be excluded.  But problems arise when political advertisements are banned or when commercial billboards are banned from commercial areas.

1. Emerging Area of Law. First Amendment protection of commercial speech is an emerging area of the law.  In 1975 the Supreme Court held that commercial speech enjoys a substantial amount of protection, but the Court has yet to carve out exactly what that amount is.

2. Metromedia v. San Diego, (5.97, Tobriner, 1980) - San Diego ordinance banned all billboards expect on-site advertising billboards and informational signs like time/temperature, for sale signs, historical plaques and signs falling into 12 specific categories (one of which was “temporary political campaign signs”).

a) Tobriner takes a broad view of the public welfare in determining that aesthetic considerations are a proper purpose.

3. Metromedia v. San Diego, (5.107, White, 1981) TA \s "Metromedia v. San Diego, (5.107, White, 1981)"  - Seven justices explicitly concluded that the city’s interest in avoiding visual clutter was sufficient to justify a prohibition of billboards, but a majority of justices voted to invalidate the specific ordinance as in violation of the first amendment.  Four justices in a plurality concluded that the ordinance was void b/c it was not content-neutral.  The ordinance contained an exception for on-site commercial advertising but lacked a similar exception for noncommercial messages.

a) Supreme Court takes an all or nothing approach to noncommercial speech.  Court also left open the option that an approach that banned all uses may not survive either.  For commercial speech, there might be some room for restricting.

b) “To allow a gov’t the choice of permissible subjects for public debate would be to allow that gov’t control over the search for political truth.”

c) Although the city may distinguish between the relative value of different cateogries of comm’l speech, the city does not have the same range of choice in the area of noncomm’l speech to evaluate the strenght of, or distinguish between, various communicative interests.

d) Comment. A city may run into trouble if it regulates too much speech (as Metromedia did by banning non-commercial on-site speech) or if it doesn’t regulate enough speech.

4. Columbia v. Omni, (3.57, Scalia, 1991) TA \s "Columbia v. Omni, (3.57, Scalia, 1991)"  - Billboard case. Omni a big Atlanta firm was trying to break into the Columbia billboard market.  The market was previously dominated (95% market share) by a locally-owned firm, COA.  COA purportedly used its inside connections to restrict the further erection of billboards.  Omni brings an antitrust claim against the city and COA.

a) Under Parker v. Brown, (3.59, US, 1943) - the Sherman Act does not apply to anticompetitive restraints imposed by the States “as an act of government.”  Here, the circuit court held that the city was prima facie entitled to Parker immunity.

b) The circuit court though relied on a conspiracy exception to Parker.  Holding that conspiracy means nothing more than an agreement to impose the regulation in question would virtually swallow up the Parker rule– all anticompetitive regulation would be vulnerable to a “conspiracy” charge.

c) Rule. Parker immunity would be unavailable only if bribery or some other violation of state or federal law has been established.

d) Dissent. (Stevens, White, Marshall) “Unlike states, municipalities do not constitute bedrocks within our system of federalism.  And also unlike States, municipalities are more apt to promote their narrow parochial interests ‘without regard to extraterritorial impact and regional inefficiency.’”

C. Murals XE "Aesthetics:Murals" .
1. Indio v. Arroyo, (5.115, CA, 1983) TA \s "Indio v. Arroyo, (5.115, CA, 1983)"  - πs owned a gas station.  On a boarded up service bay they had a mural painted by a local artist that had no comm’l connotation.  City of Indio deemed the mural subject to its sign regulation (signs had to inter alia be “used to announce, direct attention to or advertise”).  The purpose of the regulation was to fight urban blight.

a) In its purpose of preventing urban blight, ∆ reaches beyond the permissible regulation of comm’l advertisements and announcements to proscribe private efforts to relieve that same blight.

b) The stifling of artistic expression is a perverse result to claim as a victory for aesthetics.

c) As well as being unconstitutionally overbroad, ∆’s ordinance has procedural defects of constitutional dimension.  Laws which govern the issuance of permits or licenses to exercise First Amendment rights must provide definite, objective guidelines for issuance or denial. 

IV. Aesthetic Determination.  XE "Aesthetics:Determination" 
A. ARCHITECTUAL REVIEW
Anderson v. Issaquah, (5.123, WA, 1993) - π challenged the denial of his application for a land use certification arguing that ∆’s building desing requirements are unconstitutionally vague.  The area is described int eh record as “a natural transition area between old downtown Issaquah and the new village style construction of Gilman Blvd.”  One of the commissioners commented that the facade did not fit with the concept of the area.  Approval process went through several unsuccessful iterations.

1. Court holds that code sections here are unconstitutionally vague as there are no ascertainable standards.

2. Aesthetic standards are an appropriate component of land use governance.

B. Reid - An architectural review board is created to decide what’s pleasing.  Court upholds the board’s role stressing that all members are architects, and they have a list of criteria which they used to determine what’s aesthetically acceptable.  The criteria are legitimate (in addition to purely subjective aesthetics, criteria include protecting property values, protecting the character of the neighborhood, conformance of design and building materials, etc.)  Court says aesthetics alone insufficient government interest, but these other interests help statute survive.  Dissent uses testimony of witnesses to show decision was actually based purely on aesthetics.

Historic Preservation XE "Historic Preservation" 
I. Introduction. Municipalities often try to protect buildings or districts of great historic or architectural interest.

A. Districts and Landmarks. Sometimes, an entire historical district is protected. (For instance, the French Quarter in New Orleans is protected because of its great age, uniformity and architectural significance.) Alternatively, a particular structure(s) may be protected because of historic or architectural significance. In either event, historical preservation schemes generally prohibit the owner from altering or demolishing the building without a special permit.

1. A-S-P v. Raleigh, (5.137, NC, 1979) TA \l "A-S-P v. Raleigh, (5.137, NC, 1979)" \s "A-S-P v. Raleigh, (5.137, NC, 1979)" \c 1  - 98 acre overlay historic district.  Zoning for pure aesthetics is unconstitutional in North Carolina, but there are plenty of other legitimate bases for this zoning.  The means are not unreasonable because comprehensive control of everything within the zone is necessary to preserve its historic nature.  There is no taking issue because owners aren’t prohibited from building, just from building a nonconforming structure.  Court not concerned about how the board that will enforce this ordinance because although they have the discretion to decide what’s “incongruous,” they’re architects so they use reasoned judgment.

B. Generally Upheld. A historic preservation ordinance will generally be upheld so long as: (1) it gives reasonably precise standards to the board charged with enforcement, so that the board does not behave in an arbitrary or discriminatory manner; and (2) it does not constitute a “taking” without compensation, in violation of the Fifth Amendment.

1. Taking. The owner’s best chance of attacking a scheme is by arguing that it deprives him of all economically viable use of his land, without compensation, in violation of the Taking Clause. Such arguments are hard to win. 

a) Penn Central, the Supreme Court held that a New York City ordinance preventing major changes to Grand Central Terminal, but allowing the owners to continue their present use of the property (as a terminal with office space above it) did not amount to a taking. (But a prohibition on all development of a building beyond the current use might be found to deny the owner all economically viable use of the property, in which case the preservation scheme would be a taking for which compensation must be paid.)

2. Transferable Development Rights (TDRs). Some ordinances avoid “taking” problems by giving the owner TDRs, by which the owner may transfer his development rights from the preserved building to other nearby parcels. If in the particular real estate market the TDRs have substantial economic value, this may turn what would otherwise be a “taking” (because the owner is deprived of all economically viable use of his land) into a non-taking.

C. Due Process Challenge. Historic preservation zoning could be vulnerable to a due process claim.  Basing historic preservation based purely on aesthetics is probably shaky ground.  But it can legitimately be based on interests like economic, historic, educational, architectural, and to promote tourism.

1. Bearing the Cost. Question then becomes is it fair to make the owners of historic homes bear the entire cost?  That issue becomes less of a problem when an entire area is zoned historic.  It’s also not a problem at all if the owners in the historic zone benefit economically by the designation, which is usually what happens.  Only vacant landowners would be hurt, but they lose to the greater good.

D. PROTECTION UNDER ENVIRONMENTAL RIGHTS ACT
State by Powderly v. Erickson, (5.128, MN, 1979) - π purchased a set of code-violating row houses for expansion of his small shopping center.  Shortly after π obtained a permit to demolish the houses, the area was placed in a historic preservation district.  3 citizens then sought to enjoin the demolition under the MN Environmental Rights Act (MERA)

1. For purposes of the MERA, natural resources are defined as “all mineral, animal, botanical, air, water, land, timber, soil, quietude, recreational and historical resources.”

2. MN Supreme Court grants the injunction.

II. Historic Building Codes XE "Historic Building Codes" .
A. Prentiss v. South Pasadena, (handout, CA, 1993) TA \s "Prentiss v. South Pasadena, (handout, CA, 1993)"  - π wished to build a 3rd story on his craftsman style home in an area that qualified for listing in the National Register of Historic Places.  The house though was not listed on the city’s historic places list and thus no special restrictions applied to the property.  ∆ wished to impose the state’s historic building code on the π.
Issue: May a city force an owner to follow the state historic building code when the city had not placed the property on its historic landmark case? NO

1. ∆ had an alternative by listing the property on its historic list.  ∆ had in fact considered listing the property but did not prior to the applicaiton for the permit.

2. π here was a single-family owner, not a large developer, being pushed around by the city and told how to remodel his own home.

3. The core question in this case is whether the applicability of the State Historical Building Code to π’s residence changes π’s project from a ministerial to a discretionary one, so as to invoke CEQA and require environmental review or authorize environmental mitigation conditions.

4. Relation to 710 freeway project.  In siting the 710 project CalTrans deemed the Oaklawn area as a historic area and avoided it.  If the city lost historic area status, the freeway may be resited.

III. FREE EXERCISE AND ESTABLISHMENT CONCERNS.  XE "Historic Preservation:First Amendment Issues" 
A. GENERALLY APPLICABLE LAW
St. Bartholomew’s Church v. New York, (5.133, 2d, 1990) TA \l "St. Bartholomew’s Church v. New York, (5.133, 2d, 1990)" \s "St. Bartholomew’s Church v. New York, (5.133, 2d, 1990)" \c 1  - π-church sought to obtain permit to demolish auxiliary structure in order to build an office tower.  The current structure was too small for the services the church provided (including a 60 student preschool; and food, clothing, and shelter to indigent persons).  The new high-rise would help fund expansion of these programs.
Issue: May NYC’s Landmark Law prevent the replacement of a church-owned building with an office tower w/o violating the Free Exercise Clause? YES

1. Applying the Penn Central standard to property used for charitable purposes, the constitutional question is whether the land-use regulation impairs the continued operation of the property in its originally expected use.

2. The district court’s findings that π failed to prove that the Community House is fundamentally unsuitable for its current use and that the cost of repair and rehabilitation is beyond the financial means of the Church are not clearly erroneous.

3. Court here relies on Employment Division to characterize the historic preservation ordinance as a generally applicable law.

4. FROM HEADNOTES
Preservation law did not confiscate property without just compensation since it did not prevent church from continuing existing charitable and religious activities even if regulation froze church's property in existing use and prevented expansion;  any deprivation of commercial value was not taking as long as continued use for present activities was viable.  

5. Allegedly insufficient amount and configuration of usable space in property adjacent to church was not shown to be without remedy by expansion consistent with purposes of Landmarks Preservation Law so that refusal to allow proposed building office tower did not prevent church's continued use of property and was not unconstitutional taking without compensation.  

B. ACCOMODATION OF FREE EXERCISE = CONSTITUTIONAL
Eastbay Asian Local Development v. CA, (s, CA, 1999) TA \l "Eastbay Asian Local Development v. CA, (s, CA, 1999)" \s "Eastbay Asian Local Development v. CA, (s, CA, 1999)" \c 1  - In 1994, the legislature passed AB 133 which provided an exemption from historic landmark designation for noncommercial property owned by religious organizations.  πs, San Francisco and several organizations concerned with landmark preservation, brought this action against the state to enjoin enforcement of the religious exemption.
Issue: Does the religious exemption from historic preservation laws violate the Establishment Clause? NO

1. In order for challenged gov’t activity to not violate the Establishment Clause under Lemon v. Kurtzman, (s912, US, 1971):

a) the challenged activity must have a secular purpose;

b) the principal or primary effect of the activity must be one that neither advances nor inhibits religion; and

c) the activity must not foster excessive gov’t entanglements with religion.

2. Gov’t action having purpose of advancing religion can satisfy Establishment Clause, if its effect is to accomodate free exercise of religion rather than unjusitifably assisting religious organizations.

3. Puglia holds that unlike tax exemption cases exempting religious orgs. from does not shift the burden to the rest of society to make up for this shortcoming.  Assumption that there is no community value at stake when these properties are exempted in Puglia’s opinion.

4. The state is not req’d to maintain a ‘callous indifference’ toward religion.  To do so would amount to preferring those who believe in no religion over those who believe in religion.

C. First Covenant Church of Seattle v. Seattle (I), (3.138, WA, 1990) - Church designated as a landmark , specific contols were placed on the church’s ability to alter the structure’s exterior.  Ordinance a fairly enlightened preservation regulation as it categorically exempts a unilateral declaration by the church for modification purportedly done for liturgical reasons.

1. The practical effect of the provisions is to require a religious oganization to seek secular approval of matters potentially affecting the church’s practice of religion.

2. The liturgy exception does not mitigate the City’s infringement of free exercise.  The exception establishes a vague standard which does not withstand close scrutiny.

3. A substantial infringement of a First Amendment right can be justified only by proof of a compelling governmental interest.  In Penn Central the Supreme Court found that landmark preservation represented an important state interest but did not express the view that it constituted a compelling interest.  WA court holds that not a compelling state interest.

D. First Covenant Church of Seattle v. Seattle (II), (3.142, WA, 1992) TA \s "First Covenant Church of Seattle v. Seattle (II), (3.142, WA, 1992)"  - Same facts as above but this is the case after remand from the United States Supreme Court in light of Employment Division.(see below).

1. Even though the ordinance would seemingly survive under Employment Division as it seemed to be a generally applicable law, not motivated by a governmental desire to affect religion.

2. The WA court holds that the ordinance is not neutral as it specifically refers to religious facilities.  The ordinance invites individualized assessments of the subject property and the owner’s use of such property, and contain mechanisms for individualized exceptions.  As such it is not generally applicaple.

3. Church's challenge was "hybrid situation," thus precluding application of Employment Div.;  church's designation as landmark violated church's right to freely exercise religion and infringed on its rights to free speech.  

4. When church's exterior and interior are both "freighted with religious meaning" that would be understood by those who view it, regulation of church's exterior impermissibly infringes on religious organization's right to free exercise and free speech.  

5. Historic Preservation. Ordinances burdened free exercise "administratively" because they required that church seek approval of government body before it altered exterior of its house of worship, whether or not alteration was for religious reason, and ordinances burdened church financially, because they reduced value of church's property by almost half.  

a) "Liturgy" exception to city ordinance imposing specific controls upon church's ability to alter structure's exterior, which exemption stated that if church proposed alteration "necessitated by changes in liturgy" city and owner would jointly explore possible alternative design solutions, did not alleviate unconstitutional burden on exercise of religion;  exemption allowed city to control any nonliturgical elements of religious conduct that required architectural change, and requirement that church negotiate with city was unjustified governmental interference.

E. Boerne v. Flores, (s, Kennedy, 1997) TA \s "Boerne v. Flores, (s, Kennedy, 1997)"  - Flores (π), the Catholic Archbishop of San Antonio, applied for a building permit to enlarge a church in Boerne, TX.  The city denied on historical preservation grounds.  π brought suit alleging, inter alia, violation of the RFRA of 1993.
1. RFRA struck down on two grounds separation of powers between congress and the courts, and congressional intrusion on state prerogatives absent a showing of a need for remedial legislation.

2. RFRA modified the scope of the FEC clause, rather than merely enforcing th/ clause.

3. Where did Congress “get off” in telling the Supreme Court how to interpret the Constitution?  Congress based RFRA on §5 of the 14th Amendment– the enforcment clause.  States must live up to all the constitutional guarantees of civil rights.

4. §5 is remedial and preventitive.  No evidence that remediation was needed, nor prevention.   Must cure a demonstrated harm.  In votings rights laws there was a demonstrated harm that was being remediated.  Congress has the power to enforce, but not “define,” rights under 14th Amendment.  Here there was no significant widespread evidence of repression of religion under some other guise.  The remedy is so out of proportion to the harm, th/ it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior.
IV. STATUTORY TOOLS XE "Historic Preservation:Statutory Tools" 
A. Section 106 of the NHPA. National Historic Policy Act §106 provides that any agency prior to an undertaking shall prior to the approval of expenditure of funds take into accout the effect of the undertaking on historic disticts, sits, buildings, structures, or objects included or eligible for inclusion in the National Register.  Reasonable opportunity for comment must be provided.

1. §106 XE "§106"  PROCESS
a) Identify what historic projects are impacted

b) Identify effects on properties

c) Mitigation alternatives identified for adversely affected property

d) Agreement (Memorandum of Agreement or MOA) where mitigation efforts are agreed to 

2. ACHP Comment.  Sometimes impact is so bad that no mitigation effort will suffice.  Advisory Council on Historic Preservation will often produce a comment (that is not legally binding).  But this comment can inflict a wound that can contribute to the downfall of a project.

3. Relation to NEPA.  Many §106 projects do not prompt application of NEPA as NEPA is only triggered by “major federal action.”

4. Consultative Nature.  Consultation a unique feature in §106; provides flexibility.  But this flexibility acts as a double edeged sword as a lot of back room dealing can go on and the Advisory Council does not have any leverage.

5. Standing. Following §106 only requires that the project “take into account” the impact.  But once the MOA is executed does 106 become substantive.  These cases aren’t often brought– only if there is a procedural violation.

6. Possible Substantive Action? If and once the Memorandum of Agreement is executed does 106 become substantive.

B. SECTION 4(f). XE "§4(f)"  This is a powerful tool for preservationists.  Project planners will take care not to invoke 4(f).The statute prohibits the Sec’y of Trans. from approving any project that requires the “use” of historic sites or parkland, unless (1) there is no “prudent and feasible” alternative to the use of the sites, and (2) “all possible planning” has been taken to minimize harm to the sites.

1. Comparison to NEPA.  Under NEPA, the agency only has to “consider” an alt. but not choose the best alt.  Least harmful alt. must be chosen under 4(f).

2. Standing.  Section 4(f) is enforceable in court for substantive violations.

3. Use.
a) Constructive Use. Even though the historic site or park is not actually used their may be an impact that constitutes a constructive use.

(1) FAA has been able to establish that airplane noise is not a use unless the airplane noise is so bad that windows break, foundations crack...

(2) Freeway Administration has taken the stance that as long as they do not cross the property line they do not pose a constructive use.

(3) FCC licensing of cellular tower siting.  They take the stance that visual intrusion does not constitute a use.

4. South Pasadena v. Slater, (s, CA, 1999) TA \l "South Pasadena v. Slater, (s, CA, 1999)" \s "South Pasadena v. Slater, (s, CA, 1999)" \c 1  - 710 freeway case. In this case the Advisory Council produced scathing comments even referring the matter to the President– a precedent.

a) §106. Not mentioned in this case as the 106 procedure was properly followed.  Following §106 only requires that the project “take into account” the impact. Nothing in 106 can stop what CalTrans wanted to do, no MOA executed. 

b) CalTrans tried to argue that the Low Build alt. doesn’t meet the purpose and need of the 710 project.  But this has to be judged under Overton Park.

c) Under Overton Park, it seems that the court would find against CalTrans.  CT can’t argue that Low Build alt. shouldn’t be used b/c it has an impact b/c it has a lesser impact than their alt. and it does not require the imposition of cost of incredible magnitude.

d) The mere fact that a need for a highway has been established does not prove that not to build the highway would be imprudent under Overton Park.  To the contrary, it must be shown that the implications of not building the highway pose an unusual situation and truly unusual factors, or represent cost or community disruption reaching extraordinary magnitudes.

e) Vermont Yankee requires the non-agency creator of an atlernative to prove the feasibility of the alternative.  This was thrown at Rossman in the 710 case– CalTrans wanted Rossman to prove that S. Pasadena had proven the feasibility of the Low Build alternative.

5. Citizens to Preserve Overton Park v. Volpe, (s, US, 1972) - Section 4(f) operates as a “plain and explicit bar to the use of federal funds” for transportation projects that would use historic sites and parks; “only the most unusual situations are exempted.”  The language of 4(f) shows that Congress intended the protection of parks and historic sites to be given “paramount importance” in the planning of federal transportation projects. An agency must show that in not choosing an alternative with lesser impact the choosing of that alt. would impose a cost of incredible magnitude.

6. WATCH v. Harris, (s.199, 2nd, 1979) TA \l "WATCH v. Harris, (s.199, 2nd, 1979)" \s "WATCH v. Harris, (s.199, 2nd, 1979)" \c 1  - π sought to stop an ongoing urban renewal project in Waterbury, CT.  πs argued that ∆s had not complied with NEPA, the NHPA and certain regulations of HUD and of the Advisory Council on Historic Preservation.  HUD had concluded that no sig. environmental impact existed and thus did not prepare an EIS and did not consult with the Advisory Council on Historic Preservation.

a) NHPA does not cease to apply simply b/c agency has preliminarily approved expenditures; rather, such provisions should apply until agency has finally approved expenditure of funds at each stage of undertaking in question.

b) Once HUD learned of potential eligibility for several structures within urban renewal area for listing as national historic sties, it should have conducted new “threshold” determination as to whether EIS was req’d and should have prepared detailed EIS if ti was determined that register-eligible properties would be affected by project.

V. Environmental Preservation. Towns and regions also frequently attempt to protect the environment. Of special interest are regulations that attempt to maintain open areas by limiting or prohibiting certain kinds of development.

A. Urban Park Land. Occasionally, a city may prohibit the development of privately-owned urban park land. But prohibiting all development of otherwise-valuable vacant land in the middle of a downtown area is likely to constitute a compensable “taking,” because the owner is being deprived of all economically viable use of his land. (But the problems might be eased by allowing TDRs, as discussed above.)

B. Wetlands and Coastlands. More frequently, towns and regions try to limit or prohibit development on wetlands and coastland. By and large, such preservation schemes have been upheld, on the grounds that preservation of these areas is a goal of great social importance, outweighing the landowner’s interest in land development. (But a permanent ban on development might be a compensable “taking,” unless the government shows that construction would be dangerous, as in the case of a coastal area subject to heavy flooding and erosion.)

NEPA XE "NEPA"  and CEQA XE "CEQA" 
I. NEPA XE "NEPA" 
A. NEPA Essentially Procedural. NEPA, while establishing significant substantive goals for the nation, imposes upon agencies duties that are essentially procedural.

1. NEPA = PROCEDURAL
Vermont Yankee v. NRDC, (s.143, Rehnquist, 1978) TA \l "Vermont Yankee v. NRDC, (s.143, Rehnquist, 1978)" \s "Vermont Yankee v. NRDC, (s.143, Rehnquist, 1978)" \c 1  - Consumers Power applied for a permit to construct 2 nuclear reactors.  Commission examined applicaiton, issued a draft and final EiS.  Saginaw brought up 119 contentions 17 of which raised questions of “energy conservation.”  Commission ruled that it was req’d to consider alternatives which were “reasonably available.”
Issue: Does NEPA impose essentially procedural duties on the administrative body? YES

a) Administrative decisions should be set aside in this context, as in every other, only for substantial procedural or substantive reasons as mandated by statute, not simply b/c the court is unhappy with the result reached.

b) Concept of alternatives must be bounded by some notion of feasibility.

c) Court states that NEPA imposes only procedural requirements.
B. Identifying Alternatives.  XE "NEPA:Alternatives" 
1. Strycker’s Bay v. Karlen, (s.149, US, 1980) TA \l "Strycker’s Bay v. Karlen, (s.149, US, 1980)" \s "Strycker’s Bay v. Karlen, (s.149, US, 1980)" \c 1  - Low-income housing project proposed for Manhattan’s Upper West Side.  2nd Circuit held that HUD had not complied with NEPA §102(2)(E) which requires the study and development or appropriate alternatives to recommend action when unresolved conflicts concerning alternative uses of available resources exist.  Supreme Court reverses the 2nd Circuit.

a) The district court was impressed with HUD’s analysis as being thorough and exhaustive, and found that HUD’s consideration of the atlernatives was neither arbitrary nor capricious, but done in good faith and in full accordance with the law.

b) Once an agency has made a decision subject to NEPA’s procedural req’ts, the only role for a court is to insure that the agency has considered the environmental consequences; it cannot “interject itself within the area of discretion of the executive as to the choice of the action to be taken.”

II. CEQA XE "CEQA" 
A. Increased Citizen Participation.  Prior to CEQA citizens had little participatory power in the project planning process.

B. “PROJECT” DEFINED BROADLY
Friends of Mammoth v. Board of Super. of Mono City, (s.154, Mosk, 1972) TA \l "Friends of Mammoth v. Board of Super. of Mono City, (s.154, Mosk, 1972)" \s "Friends of Mammoth v. Board of Super. of Mono City, (s.154, Mosk, 1972)" \c 1  - International Recreation sought permit to build 6 condominium buildings.
Issue:  Is a municipal body required to submit an EIR before it issues a conditional use permit or building permit?  YES
Issue: Does CEQA apply to private activities for which a permit or other similar entitlement is required?  YES

1. Difference between “action” and “project” is crucial.  As the meaning is not clear from the statute, the court must analyze legislative intent.

2. Once a particular legislative intent has been ascertained, it must be given effect even though it may not be consistent with the strict letter of the statute.

3. When the legislature deliberately chooses a vague word, it is an invitation to the court to fill in the blanks.

4. Court concludes that to achieve the maximum protection the Legislature necessarily intended to include within the operation of the act, private activities for which a gov’t permit or other entitlement for use is necessary.

5. If private activities for which a permit is req’d were exempted from the operation of the act, projects with admittedly deletrious ecological consequences would be covered only if construction, acquisition or other development were undertaken by the governmental authority but not if the same authority allowed private enterprise to engage in the identical activity.

6. Comment. The legislature though the court’s holding after a 4 month moratorium on suits based on this holding.

C. EIR Trigger.  XE "CEQA:EIR Trigger" 
1. SUBSTANTIAL EVIDENCE TEST
No Oil v. Los Angeles, (s.162a, Tobriner, 1975) TA \l "No Oil v. Los Angeles, (s.162a, Tobriner, 1975)" \s "No Oil v. Los Angeles, (s.162a, Tobriner, 1975)" \c 1  - Armand Hammer and Occidental Oil wanted to drill exploratory oil wells just on-shore in Santa Monica near Sunset and PCH below the bluffs. By an 8-7 vote the LA City Council voted not to conduct an EIR.  If there is substantial evidence in the record that the project will have an environmental impact, then an EIR needs to be prepared.
Issue: Did the city properly determine that no EIR was necessary? NO

a) CEQA creates a three-tiered structure:

(1) If a project falls within a category exempt by administrative regulation or it can be seen with certainty that the activity in question will not have a significant effect on the environment, no further agency evaluation is req’d.

(2) If there is a possibility that the project may have a significant effect, the agency undertakes an initial threshold study; if that study demonstrates that the project will not have a significant effect, the agency may so declar in a brief Negative Declaration.

(3) If the project is one which may have a significant effect on the environment, an EIR is required.

b) CEQA impliedly requires that the agency render a written determination whether a project requires an EIR b/f it gives final approval to that project.  Here approval was given w/o a written determination concerning the environmental impact of that project.

c) Since the EIR is the key to environmental protection under CEQA, accomplishment of the high objectives of that act requires the preparation of an EIR whenever it can be fairly argued on the basis of substantial evidence that the project may have significant environmental impact.

d) As a matter of law, if there is any substantial evidence in the record that suggests that the project will have an adverse environmental impact then an EIR needs to be prepared.

D. Practical Effect of CEQA.  Developers may just prepare an EIR as the easiest means to moving forward in the process.  This may be more prudent than getting hung up in Superior Court (which could also impact the financing of the project by scaring off lenders).  There was a time when mere controversy was indicia of the need for an EIR.

E. Project Alternatives.  XE "CEQA:Alternatives" 
1. “NO BUILD” ALTERNATIVE
County of Inyo v. Los Angeles, (s.162f, CA, 1977) TA \l "County of Inyo v. Los Angeles, (s.162f, CA, 1977)" \s "County of Inyo v. Los Angeles, (s.162f, CA, 1977)" \c 1  - Inyo County (π) mandated that L.A. city and their DWP (∆) prepare an EIR covering their extraction of subsurface water in the Ownes Valley.  π rejected ∆’s final EIR as it did not comply with the requisitis of CEQA.
Issue: Must an EIR include a “no project” alternative? YES

a) Holding: Review of the adequacy of an EIR is a judicial function.

b) “Judicial inquiry is limited to the question of abuse of discretion, which is established if the agency has not proceeded as req’d by law or if its decision is not supported by substantial evidence.”

c) An EIR must describe all reasonable alternatives to the project.  Here the final EIR did not include a genuine “no project” alternative and thus did not comply with CEQA’s demand for meaningful alternatives.

2. Environmentally Superior Alternatives.

a) Inyo v. Yorty, (CA, 1976) TA \l "Inyo v. Yorty, (CA, 1976)" \s "Inyo v. Yorty, (CA, 1976)" \c 1  - Fn. 8 of this case which is omitted stated that the project must be abandoned if there is an environmentally superior alternative.

(1) Legislature Overruled. Legislature responded by amending CEQA so that you can adopt the environmentally inferior proposal if the superior alternatives are infeasible or there are overriding considerations. CEQA limits, but does not prohibit, the authority to approve an environmentally harmful proposal.

(a) Note. Does CEQA combined with Art. X, §2 (requiring the conservation of resources for the maximum use of its consumers) mandate choosing the environmentally favorable alternative?  Not sure.

b) Laurel Hills v. City Council, (174, CA, 1978) TA \l "Laurel Hills v. City Council, (174, CA, 1978)" \s "Laurel Hills v. City Council, (174, CA, 1978)" \c 1  - The court found that CEQA does not require the responsible agency to choose the environmentally best alternative identified in an EIR and stated that, if mitigation measures will avoid damage to the environment, “there is no need to resort to a consideration of the feasibility of environmentally superior project alternatives identified in the EIR.”

3. REASONABLY ANTICIPATED FUTURE PROJECTS
Laurel Heights v. Regents of the U.C., (s.163, CA, 1988) TA \l "Laurel Heights v. Regents of the U.C., (s.163, CA, 1988)" \s "Laurel Heights v. Regents of the U.C., (s.163, CA, 1988)" \c 1  - Analysis confined to what they were currently doing– they did not analyze planned potential development of the rest of the space.  The Guidelines explain that a discussion of cumulative effects should encompass past, present, and reasonably anticipated future projects.

a) Court held that an EIR must include an analysis of the environmental effects of future expansion or other action if:

(1) It is a reasonably foreseeable consequence of the initial project; and

(2) The future expansion or action will be significant in that it will likely change the scope or nature of the initial project or its environmental effects.

b) Here the Regents foresaw expansion, just not precisely how they use the remainder of the building.

c) There must be a disclosure of the “analytic route the... agency traveled from evidence to action.” Topanga
d) An EIR must include detail sufficient to enable those who did not participate in its preparation to understand and to consider meaningfully the issues raised by the proposed project.

4. INFEASIBLE ALTERNATIVES
Citizens of Goleta Valley v. Board of Supervisors, (s.188, CA, 1990) TA \l "Citizens of Goleta Valley v. Board of Supervisors, (s.188, CA, 1990)" \s "Citizens of Goleta Valley v. Board of Supervisors, (s.188, CA, 1990)" \c 1  - CGV challenged the EIR on the sole ground that it failed to consider a number of purportedly reasonable project alternatives.

a) CA Supreme Court here states that you do not need to consider infeasible sites and we will leave to the legislative body to determine what sites are infeasible.

b) A project alt. which cannot be feasibly accomplished need not be extensively considrered.  A feasible alternative is one which can be “accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, social, and technological factors.”

c) The government’s power of eminent domain and access to public lands suggest that alternative sites may be more feasible, more often, when the developer is a public rather than a private agency.

d) Court concludes that the Board did not abuse its discretion in simply considering whether the project proponent owned or had reasonable access to alternative sites in assessing their feasibility.

F. Developer prepared EIRs.  XE "CEQA:Developer Prepared EIRs" Under CA law it is permissible.  As long as the lead agency can prove they reviewed the EIR and adopted it as a reflection of their own stance.  Local gov’ts are not of course req’d to accept this EIR.

1. Palo Alto Approach.  In Palo Alto, the developer may pay for the EIR, but the city will choose an independent consulting firm to prepare the EIR.  The developer has access to and participation in the drafting of the EIR as any member of the public would.

2. Lenient Approach.  Some gov’t agencies though require the developer to prepare the EIR and the agency gives only cursory review prior to adopting it as their own.

3. Minnesota Approach.  If an opponent can prove adverse effects, then the burden shifts to the developer must demonstrate that the alternative is infeasible for the project to go forward.

4. Michigan Approach.  Professor Sax helped draft their law.  Many more substantive safeguards than CEQA.
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