I.  Historic Preservation (April 8 class)


A.  Casebook material


1.  State v. Powderly v. Erickson (Minn. 1979, p. 5-129)


F: D bought 3 row houses; planned to demolish them to expand shopping center.  P citizens invoked Minn. Environmental Rights Act (MERA) to enjoin the demolition.


H: Under MERA, P’s have to prove (1) existence of a protectable natural resource, and (2) pollution, impairment, or destruction of that resource.  Only issue is #1: are houses protectable under MERA? Court says yes; applies criteria for the Nat’l Register of Historic Sites to determine that these buildings are historical resources.  D fails to rebut evidence of house’s historical significance.


Notes: 


- What historical properties should we save?  Sites that are:


- noteworthy for historical events


- architecturally excellent


- typical of certain construction practices from a prior era


- How to save it?


- Gov’t purchase


- Tax incentives


- Transferable development rights


2.  A-S-P Associates v. City of Raleigh (NC 1979, p. 5-137)


F: P’s own a vacant lot in an area zoned for office use but subject to the regulations on an overlaid historic district, which required P’s to obtain a “certificate of appropriateness” before building.  P’s challenge regulations as being based solely on aesthetic considerations, and thus outside of police power.


H: Though Ct. refuses to hold that police power CAN validly depend on aesthetic considerations alone, it holds that the police power can regulate aesthetics when historically significant structures are at stake.


B.  Rossmann’s packet…


1.  St. Bartholomew’s Church v. City of New York (2nd Cir 1990)


F: P church owns 7-story “Community House” (CH) which it uses for church activities.  CH is under city’s Landmark Law; P applies for “hardship exception” in order to build 47-story tower in place of the CH.  Certificate of appropriateness is denied b/c Church fails to show necessary hardship; P sues, loses in D.Ct.  P’s claims: 


- Landmark law, facially AND as-applied, violates:


1)  Free exercise clause, b/c it excessively burdens the practice of religion.


2)  Establishment clause, b/c it entangles the gov’t in religious affairs.


3)  Equal protection and due process clauses, b/c it applies different standards to charitable and commercial institutions.


4)  Takings clause.


In D.Ct., judge grants SJ to City on all facial attacks.  Holds bench trial limited to evidence presented to the Preservation Comm’n and finds that all claims can be disposed of b/c the Church didn’t show that it could no longer carry out its charitable purpose in its existing facilities.  3 reasons: 1) P failed to prove that CH is insufficient for existing programs, 2) P exaggerated costs of necessary repairs to CH; 3) P failed to prove it can’t afford those repairs.


Appeal is limited to free exercise and takings claims, and claim that D.Ct.’s findings were clearly erroneous.


H: W/ respect to free exercise claim: Court applies standard of Employment Division v. Smith, which says that free exercise clause doesn’t relieve an individual of the obligation to comply w/ a “valid and neutral law of general applicability on the ground that the law proscribes (or prescribes) conduct that his religious practice prescribes (or proscribes).”  Landmarks Law, absent evidence of discriminatory intent, is such a law, even if churches are landmarked more frequently than other buildings.


   -W/ respect to takings claims, Court finds Penn Central dispositive… that case explicitly permits the Landmark Law to “freeze” the Church’s property in its existing use, and the Church can continue its existing activities in its current facilities.  Court refuses to apply “reasonable return” analysis because it’s only appropriate for commercial uses.


   -W/ respect to D.Ct.’s findings, Court upholds them.  Church failed to show inadequacy of CH, exaggerated costs of repairs, and couldn’t prove that it couldn’t afford repairs.


Rossmann: 


- Note that the judge relied on the record from the Commission!  Perhaps the church could have argued this was insufficient b/c they couldn’t cross-examine.


- D.Ct. bullied the church around -- went so far as to tell the church to change its investment strategy.


- But he thinks Court reached the right decision here b/c a non-church would probably have received the same treatment (Penn Central, for example).


- Note impact of Smith decision on free exercise claim.  Congress enacted RFRA in 1993 to overrule Smith and reinstate the prior “compelling interest” standard of Sherbert v. Verner.  Under this test, gov’t can’t “substantially burden” a person’s exercise of religion, even by means of a rule of general applicability, unless it can demonstrate that the burden is in furtherance of a compelling governmental interest, and is the least restrictive means of furthering that interest.”  Supreme Court held RFRA unconstitutional in 1997 in Boerne v. Flores, next case….


2.  City of Boerne v. Flores (US 1997)


F: P applies for permit to enlarge church.  Town refuses, relying on historic preservation ordinance.  P challenged the permit denial under the RFRA (see note just above); D.Ct. found RFRA unconst.  5th Cir. rev’d.  Supreme Court only discusses the issue of RFRA’s validity.


H: (Kennedy)  RFRA exceeds Congress’ enforcement power under the 14th Amendment, §5.  The Enforcement Clause power to enforce the provisions of the 14th A. is remedial, not substantive: Congress can’t decree the substance of the 14th A’s restrictions on the states.  “Congress does not enforce a constitutional right by changing what the right is.”  Court thus looks for a “congruence or proportionality” between the injury to be remedied and the means adopted to that end (essentially a rational basis test is applied to Congress here…)


- History of 14th A’s adoption confirms that it was intended to be limited to remedial measures.


- Early and current case history confirm remedial purpose…


- RFRA is not remedial but is instead a “substantive change to constitutional protections”


- RFRA isn’t limited in its scope, like other laws passed under Enforcement Power; it affects laws whether they were intended to stifle free exercise or not.


Stevens’ concurrence: RFRA is invalid under the Establishment Clause.  It provides the church with an exemption from the landmark law that a museum or art gallery couldn’t get.


O’Connor’s dissent: Smith was wrongly decided; the Court should have revisited that issue here.  She uses lengthy historical discussion to argue that the original intent of the Free Exercise clause was closer to the Sherbert test than to Smith… that it was presumed that religious loyalty was superior to civic loyalty.


Scalia’s partial concurrence: Writes only to rebut O’Connor’s historical arguments; maintains that evidence supports the Smith rule.


Rossmann’s comments:


- Forceful reassertion of Court’s authority to interpret the Constitution by itself!  RFRA passed Congress nearly unanimously.


- After this case, CA leg passed an equivalent statute, but Pete Wilson vetoed it primarily because of fear of flood of prisoner litigation… i.e., prisoners could claim that the penal system inhibited their religious practice, and the “compelling interest” test would have to be applied.


- Why did Congress think it could do this?  Perhaps because of its success in the Voting Rights cases like Katzenbach, in which it told states how to run their elections.  But in those instances there was a demonstrated harm…


3.  East Bay Asian Development Co. v. California (Cal App, Feb. 1999)


F: Large group of P’s challenge Willie Brown’s AB 133, an amendment of the landmark preservation statute that allows an exemption for religious organizations’ noncommercial property, following a public declaration that the org. would suffer substantial hardship if there was landmark designation.  D.Ct. said AB 133 violates state and federal establishment clauses, is an unconstitutional delegation of governmental powers to private entities, and violates the equal protection clause.


H: Court reverses; says AB 133 is valid.  P’s four claims:


Federal establishment clause claim:


- The Establishment Clause test under Lemon:


1)  The challenged gov’t activity must have secular purpose (“purpose” prong)


2)  The primary effect of the activity must neither advance nor inhibit religion (“effects” prong)


3)  The activity must not foster excessive governmental entanglements with religion (“entanglements” prong)


- Application of the test (note that the Court points out that the test is rather roughly applied, and cites one CA case that merges the effects and purpose prongs):


1)  The purpose prong: The purpose of AB 133 is clearly not strictly secular, but the prong doesn’t require that the purpose is unrelated to religion.  Alleviating a state burden on religion is a valid purpose under the test; in fact, the state doesn’t even need to show an ACTUAL burden.  Here, the state could rationally conclude that the landmark law might impinge upon free exercise, so the exception is justified and the prong is satisfied.


2)  The effects prong: to violate this, the state must advance religion through its own activities and influence.  Here, the state hasn’t assisted religions, it’s merely “stepped out of their way.”  Nor does AB 133 benefit religious orgs at others’ expense.


3)  The entanglement prong: the state is not entangling gov’t in religious matters, but rather delegates to the religious organizations themselves the question of whether to invoke the exception.


State constitutional claims: Court rejects these claims for the same reasons as it rejects Fed. Const. claims.


Unconstitutional delegation of power: the CA constitution doesn’t allow a delegation to a private entity of “municipal functions.”  Delegations WILL be allowed, however, if they promote a statewide purpose.  Here, though landmark preservation has been a matter of local concern, the protection of religious freedom is more than a local concern, so the constitutional prohibition is inapplicable.


Equal Protection clauses: Appropriate standard is not strict scrutiny under Corp. of Presiding Bishop v. Amos, b/c law is facially neutral and motivated by proper purpose of limiting gov’t interference w/ free exercise.  Under rational review, law clearly passes.


Rossmann: 


- Thinks that S.Ct. case, Texas Monthly, should apply here – where Ct. refused to allow an exemption to sales/use taxes for religious materials, b/c in effect, tax exemptions force everyone else to subsidize religion 


- The Court also refuses to admit that a community value is at stake.  Shouldn’t the decision to exempt a property from landmark laws be a public decision?


4.  Newly proposed SB 38: this is CA’s latest attempt to pass an equivalent to the RFRA.  See Boerne above.  Rossmann says, this might not be so bad if it reminds local governments that they can’t make things harder for the church.  However, District Courts may be flooded with people claiming a “substantial burden” on their free exercise….


5.  WATCH v. Harris (2nd Cir, 1979).  Ugly, difficult case construing NHPA.  We barely touched this in class – I don’t think I can add much to the other outline, see p. 28 of it…


C.  In-class discussion w/ Betsy Merritt, including the 710 Freeway stuff included in the packet…


1.  NHPA (Nat’l Historic Preservation Act)


a.  Passed in 1966


b.  §106 is the really important part of the statute (see WATCH case, footnote 7, and also footnote 1)  It requires an agency to “stop, look, and listen” before taking any action..  Its two sentences produce a mind-numbing set of regulations.  A unique aspect is its mechanism for compliance, which mandates a roundtable discussion of ALL parties involved.  This can be could b/c it’s flexible, but can make for lots of shady “backroom deals”…


c.  Applies to many more projects than NEPA!


d.  Procedural requirements:


1)  Identify affected properties


2)  Assess effects of project on property


3)  Minimize effects


4)  MOA – Memorandum of Agreement setting forth measures as to modifications/mitigations to project, in a BINDING and ENFORCEABLE statement.  Note that in a few cases each year, the Advisory Council will decide that no mitigation can salvage a project and will issue a negative comment instead of an MOA.  It’s non binding but can inflict a serious wound on a project.


2.  §4(f) of the National Transportation Act (NTA)


a.  Stronger law than NEPA/NHPA, but only applies to transportation projects.


b.  Mandates a bias in favor of protecting properties, whether historic or just parks, etc.  Law came into being during the 60’s when interstate freeways started coming into cities – the path of least resistance was to use land that the gov’t already owned, like parks, etc.  This section provides a remedy.


c.  If there’s a feasible alternative, you HAVE to use it.  


d.  Strong tool for the public, but you have to go to Court to enforce it.


e.  Primary issue under §4(f): is the use requirement satisfied?


1)  Requires a higher threshhold of impact than NHPA (“substantial impairment” vs. “adverse effect”)


2)  “Indirect uses” and “constructive uses”: the use doesn’t have to actually demolish the property in question; if it renders it “substantially impaired” the property will be deemed to be “constructively used” by the project.  Note the room for argument here – is a property used b/c it now abuts a freeway and the noise level is ten times what it used to be?


f.  This played a key role in the 710 case; see the brief.  P’s argue that the alternative of NO freeway (the “low build” option) wasn’t suitably considered.  Officially it was rejected (ironically) b/c it would use historical properties!  But obviously far less than the freeway…  Under NEPA, all the D would have to do would be consider the impacts of alternatives.  Under §4(f), D has to affirmatively demonstrate that there’s no feasible or prudent alternative to using a protected resource.  And if two alternatives both use resources, D HAS to choose the least destructive use.  [that’s why in the 710 case, D couldn’t even admit that the “low-build” option was an alternative, b/c if they did, they’d have to use it!]


g.  The 9th Cir. even tightened §4(f) analysis in the Overton Park case by requiring that a “no-build” alternative ALWAYS be considered – the D would have to show that NOT building would cause a “community destruction of extraordinary magnitude.”


h.  Widespread application!  §4(f) applies not only to National Register sites, but also sites protected under state/local registers.  FHWA (Fed. Highway Admin.) is currently trying to rewrite that part of the statute…





II.  Nuisance Law (April 15 class)


A.  Private Nuisance: becomes increasingly important if environmental laws are given short shrift.  Rossmann also notes that even before Lucas, takings jurisprudence is rooted in nuisance law – i.e., if the state regulation in question is grounded in “background principles” of common-law nuisances, it’s probably acceptable and not a taking.


1.  The prima facie case: from what types of landowner activities should a neighbor be entitled to protection?


a.  Middlesex Co. v. McCue (Mass. 1889, p. 6-3)


F: P’s land is downhill from D’s land; P sues to restrain D’s gardening activities, which fill up P’s “mill-pond.”


H: Holmes decision.  Foreseeability of the harm is not determinative; rather, liability “depends on the nature of the act.”  In this case D has a right to “cultivate his land in the usual and reasonable way,” so no liability.


b.  Rose v. Chaikin (N.J. 1982, p. 6-4)


F: D builds windmill 10’ from P’s property line.  Windmill produces offensive noise of appx. 56-61 dB (city ordinance allows only 50 dB).


H: Nuisance is an “unreasonable interference with the use and enjoyment of land.”  The utility of D’s conduct is measured against the harm to the P.  Court finds D’s use is a nuisance:


1)  Noise alone can constitute an actionable nuisance if


a) injury to health/comfort of ordinary people


b) injury is unreasonable


2)  Non-compliance with ordinance doesn’t prove nuisance, but does impact on reasonableness of D’s use.


3)  Social utility (i.e., environmental/conservation benefits of windmill power) must still be weighed against harm  Here, “benefits are small and irritation is substantial.”


Rossmann: Q - should compliance with ordinance be a “safe harbor,” or should nuisance action still be possible?  See “permissive regulation” defenses, below.  Note that community stds may vary – 60 dB may be bad in the country but unavoidable in a noisy city.


Notes: zoning law is increasingly replacing nuisance law.


c.  Carpenter v. Double R Cattle Co. (Idaho 1985, p. 6-8)


F: P’s live next to newly-expanded cattle farm w/9,000 cattle; farm creates odor, pollution, dust, noise, etc.  Trial ct. applied §826(a) of Torts Rest (2d) (nuisance if harm outweighs utility) and found no nuisance.  P wants ct. to apply §826(b) (nuisance if harm is “serious” and compensation wouldn’t put D out of business).


H: Ct. finds for D.  Only §826(a) is Idaho law.  (b) would place an unreasonable burden upon the very industries upon which Idaho’s economy relies, i.e. to absorb the costs of compensating all their neighbors.


Dissent: The nuisance costs of industry should be absorbed by industry, not by its unlucky neighbors, if there’s a serious invasion of their interests as homeowners.


Rossmann: Compare this case with Hadacheck…


Notes: 5 approaches re/basis of nuisance liability (p. 6-11, 12):


1)  Balance of utilities test -- §826(a); analagous to Holmes’ cost-benefit approach to negligence.  BUT contrary to widely-accepted idea that P doesn’t need to prove neg. to prove nuisance.


2)  §826(b): constrained strict liability.


3)  Strict liability in damages for subnormal uses.  Implicit in Middlesex Co.  D liable when use is more injurious to neighbors than an “ordinary” use.


4)  Strict liability for making a neighbor worse off.


5)  List of factors (see p. 6-5 in Rose).


d.  Fontainebleau Hotel Corp. (FL 1959, p. 6-14).


F: P’s own hotel on beach; seeks to enjoin D from building hotel that will interfere w/ sunshine on P’s pool area.


H: No legal right to free flow of light/air from adjoining land.  City should amend zoning ordinance to include such a right if public policy so demands. (note that city did this after the case)


Notes: US courts have never adopted English “ancient lights” (prescriptive easement to flow of light) or protected  blocked views.  Exception: “spite fences” – structures constructed b/c of malice to neighbor, with no other utility to the landowner.


Rossmann: Had P sought damages rather than an injunction, they might have been more successful, assuming they could have quantified the damages in a reasonable way.


e.  Prah v. Maretti (Wisc. 1982, p. 6-17).


F: P has solar panels on house; tries to enjoin D from building house that will interfere with P’s light collection – wants D to move house just a few feet.  Trial ct. dismisses for failure to state a claim.


H: 3 policy considerations led to common law’s failure to protect access to sunlight:1) Right of landowners to use property as they wished; 2) Sunlight valued only for aesthetics/illumination; 3) General interest in not impeding development.  Court says these interests are no longer applicable: 1) We now regulate land usage for the general welfare; 2) Access to sunlight has new significance as energy source; 3) Policy of unhindered development is no longer accepted.  Thus court finds that private nuisance law is applicable, but remands to decide if actual nuisance exists here.


Dissent: Not convinced that the 3 policies are obsolete; also, state leg. was taking action in the area and he wouldn’t interfere.


Rossmann: Japan also recognizes right to solar access, but only for damages in general.


Notes:


- WI now has statute allowing for damages (note 1, p. 6-22)


- CA court has rejected WI’s reasoning.


f.  Right to a view? (in-class, 4/15).  Rossman talked about Russian Hill case.  Uphill owner (P) sought equitable remedy where downhill owner wanted to build his house up to the city height limit, thus interfering with P’s views.  Holding: for D… no prescriptive easement created for a view.


g.  Falloon v. Schilling (Kan 1883, p. 6-22).


F: P seeks to enjoin D from building small houses for Negroes.


H: Size of house never constitutes nuisance; Negro family is not per se nuisance.


Notes: Courts may enjoin operation of halfway houses where “problems” are actually documented.  Nuisance law has been used to enjoin soup kitchens and housing projects that breed crime – cases seem to turn on how clear it is that the nuisance actually emanates from the operation of the facility.


h.  Note on governmental activity as nuisance (p. 6-25).  Gov’t treated differently b/c:


1) May be able to invoke sovereign immunity


2) P may allege a taking instead of nuisance


3) Courts far less likely to enjoin gov’t than private party.


Airport noise: fed. courts limit recovery to landowners suffering direct overflights.  State courts go beyond this, award compensation to anyone showing substantial damage.


2.  Defenses


a.  Patton v. Westwood Country Club (Ohio 1969, p. 6-26)


F: P wants D golf course to change hole layout so that players won’t hit golf balls onto her property.


H: For D.  P “came to the nuisance.”  To use this defense, D must show that P was initially aware of the situation.


b.  Kellogg v. Village of Viola (Wisc 1975, p. 6-27)


F: P sues for damages to his mink herd caused by smoke from village dump.  D appeals from jury verdict on 3 grounds: 


1) P came to the nuisance.


2) P was equitably estopped from suing by not suing in the past.


3) Mink are abnormally sensitive


H: Aff’s jury verdict for P.


1)  “Coming to the nuisance” defense only applicable to equitable actions, not suits for damages.


2)  D can’t assert estoppel, b/c smoke had actually increased, and when it did, P notified D.


3)  Though sensitivity is a factor in determining if nuisance exists, it’s a question of fact determined by jury; Ct. refuses to hold as matter of law that mink are too sensitive.


c.  Notes on defenses (p. 6-30):


i.  Coming to the nuisance.  Rest. (2d) Torts §840D: acquiring or improving land after nuisance has come into existence WON’T bar an action but is a factor in determining whether it’s actionable.  (should there be a distinction between an acquirer and an improver?)


ii.  Special sensitivity: can’t increase neighbor’s liability for nuisance by putting your property to “special or delicate” uses.


iii.  Implied consent (estoppel)


iv.  Permissive regulation: In general a P’s suit isn’t barred just b/c municipal authorities have approved D’s activity (though some argue that it should bar equitable actions).  BUT in CA, Civ. Code §3482 says that nothing done under express statutory authority can be deemed a nuisance.  Courts interpret this narrowly though, so nuisance law is still alive in CA….


v.  Prescription: controversial defense.  Minority view is that right to maintain a nuisance can ripen by prescription after statute of limitations has run, but most authorities reject this defense.


vi.  Partial Defenses: many of the above defenses may be applied only to reduce P’s award, not eliminate it.


3.  Remedies


a.  Boomer v. Atlantic Cement (NY 1970, p. 6-32).


F: P sues neighboring cement plant for injury from dirt, smoke, general polution.  Trial Ct. grants P temporary damages but no injunction.  App. Ct. affirms.  [note that P can sue repeatedly in the future for further damage]


H: NY rule until this case: grant an injunction if P has suffered “substantial damage.”  But Cts. don’t want to shut down the cement plant even though it’s a major polluter (it’s worth $45 M and employs 300) so they’re looking for an alternative idea.  Options:


1)  Trial ct. solution of temporary damages (damages already sustained)


2)  Conditional injunction: give plant 18 months to come up with a solution to its pollution problem, and if they don’t, then shut it down.


3)  Grant permanent damages to P – compensate them for “total economic loss” of their property.


Court thinks that “rate of research” is out of the plant’s control, so decides that option #3 will sufficiently spur cement plants to research pollution controls.


Dissent: Would choose option #2.  Thinks option #3 “licenses a continuing wrong” and allows cement plant to continue polluting indefinitely upon payment of damages.


b.  Calabresi’s article (6-36):


Proposes a possible 4th rule to solve the nuisance problem (the first 3 have already been applied by courts):


1)  P may enjoin D’s nuisance (D can’t pollute unless P allows it)


2)  P’s remedy limited to damages (D can pollute but must compensate for damages)


3)  D’s conduct NOT a nuisance (P can only stop D by paying him off)


4)  P may enjoin D but must compensate D


Calabresi argues that Rules 1 & 3 would be used if we CAN determine who can more cheaply avoid or reduce the costs of pollution.  Rules 2 & 4 would be used when we CAN’T determine who’s the cheapest cost-avoider (because the cost of valuing damages is unnecessary when we know that).


c.  Notes (6-38)


i.  Arizona ct. applied Calabresi’s rule #4 solution, see note 2, 6-39.


ii.  Injunctions against anticipated nuisances: if it’s a per se nuisance, ct. will allow injunction.  Otherwise P must proved that D’s activity will cause imminent irreparable injury.


iii.  Measure for damages is usually difference between market value of P’s property with and without nuisance.  This is inadequate measure when property is unique…


B.  Public Nuisance


1.  People v. Mason (CA Ct. App. 1981, 6-41)


F: The People sue to enjoin D (restaurant/bar) from making too much noise


H: Ct finds nuisance, says that a public nuisance, which the People (i.e., the Gov’t) may abate, is one which affects an entire community or neighborhood or any considerable number of persons.


Notes: 


- Public nuisance presupposes that those annoyed are numerous enough to merit being called a “public.”


- Courts have allowed gov’t officials to enter private land to abate a public nuisance.


- Zoning has largely eclipsed nuisance law, mostly b/c zoning goes further than nuisance, b/c it allows local gov’t to control land uses that fall short of nuisance.


C.  Gov’t-administered Externality fees?


1.  Reuter and Kushner (6-43) propose that gov’t impose “externality fees” to counter the effects of negative spillovers.  Theoretical, difficult to administer, and, I daresay, of little relevance to our exam, except perhaps where policy alternatives are called for – then we can toss the idea out there in an oh-so-erudite way


D.  “Beneficence” law


1.  Common law rights to restitution for benefits conferred upon neighbors


a.  Campbell v. Mesier (NY 1820, 6-46).


F: Party wall case… P tears down old wall, rebuilds it; seeks contribution from neighbor sharing wall.


H: Court decrees that D should contribute, since we benefited equally from new wall.  Notes that this would not apply had P used some rare material like marble…


Notes: outcome in cases like these is NOT uniform… some courts refuse to compel a contribution from D.


b.  Detroit Base-Ball Club v. Deppert (Mich 1886, 6-50).


F: P (baseball park) sues to enjoin D from letting fans watch ball games from neighboring building.  Trial Ct. denies injunction.


H: Ct. affs; says P has no exclusive right to fans, and that D has right to use his property however he likes so long as it doesn’t interfere w/ P.


Notes: Rest. of Restitution, §106, says NO entitlement to contribution for conferral of external benefits, and caselaw largely follows this position (p. 6-51).


2.  Public subsidization of beneficial uses: this is the most common mechanism to pay for external benefits, since restitution law in this area is largely dead. (e.g., tax-breaks, subsidies, gov’t acquisitions of beneficial land uses, etc.)


a.  Hoffman v. Clark (Ill. 1977, 6-52)


F: P’s challenge constitutionality of state law which: 1) allows land used for agricultural purposes to be taxed at its value for such use (after three years of such use) instead of at FMV (“highest and best use”), and 2) requires that when use changes, payor must pay the difference plus interest for EACH of the last 3 years (like CA’s Williamson Act).  P’s arguments:


1) State leg. doesn’t have the power to “classify” property for different tax rates.


2) “Rollback” provisions are equal protection violation because for 3 years, this farm land is taxed higher than other farm land.


H: Law doesn’t violate state or federal constitution.


1) Classification is within the legislature’s authority.  


2) Rollback provisions are constitutional under Equal Protection.  Subjects law to rational basis scrutiny (weaker version; rationale need not appear on face of statute but will be upheld if “any state of facts can reasonably be conceived that would sustain it”) and determines that fast disappearance of agricultural land is a serious problem and this is a reasonable way to combat it (though the court questions its effectiveness; see p. 6-58).


Rossmann: under CA’s Williamson Act, you’ve got to give 10-year notice before abandoning agricultural usage, but you can circumvent this requirement in some situations by paying a 12% penalty.


Notes: 


- Most land enrolled in programs like Illinois’s or the Williamson Act is far from developing areas; effectiveness of such programs is thus under question.


- Tax preferences are widely used for a variety of land uses; e.g. religious institutions.  Federal tax incentives exist for rehabilitation of historical properties, etc.


- Gov’t sometimes provides direct aid, like under FHA, or emergency shelters for the homeless, etc., but tax preferences are easier because they avoid yearly legislative scrutiny.


b.  Sierra Club v. City of Hayward (mentioned at 6-58) – a CA case in which a landowner was let out of his Williamson Act contract early.  In response to this case, the CA Leg. opened a one-time, one-year window to let people out of their Wmson contracts under a relaxed standard, but another Ct. declared this action unconstitutional, so now ALL landowners are stuck with the Act’s original 10-year plan.


- Rossmann argues that even if the majority of Williamson Act contracts are useless (i.e. away from the urban fringe), the Act is good if it helps in even a few situations.  It doesn’t hurt our tax base in the other situations, because away from the urban fringe, land valuations probably reflect ag. use anyhow, and valuing land at “highest and best use” wouldn’t generate lots of additional tax $.


E.  Land Use WITHOUT Public Regulation


- examples of early San Francisco, and Houston… authors argue that lack of land use controls did not have adverse affect on SF; only minimal effects in Houston now (e.g., zoning would’ve kept more areas strictly single-family).  Notes suggest that buyers DO pay a premium for zoning protection; Houston housing market is inexpensive.





III.  Development Exactions (April 22 class)


A.  Who bears the costs of growth and exactions?


1.  Vicki Been’s overview (p. 7-25)


a.  Types of exactions:


i.  On-site dedication – land within the subdivision for streets, sidewalks, parks, open space, fire stations, schools, etc.


ii.  Off-site dedications – land/facilities not located w/in subdiv.


iii.  Fees-in-lieu-of-dedication – gave developers option of actual dedications or just cash


iv.  Impact fees – Costs that development will impose on local gov’t for public services


v.  Linkages – hybrid of impact fees and off-site dedications, usually used to provide low-income housing, etc., or some other service which is being displaced by the development or for which the development will create a need.


vi.  Set-asides or inclusionary zoning programs – same as above but addressed specifically for low/moderate-income housing


b.  Methods of exaction


i.  Nondiscretionary, predetermined schedule


ii.  Case-by-case negotiations


c.  Purpose of exactions


i.  Shift to developer the costs of public infrastructure required by the development


ii.  Induce a more efficient use of infrastructure (since developer will want to reduce costs)


iii.  Mitigate negative effects of development by forcing developer to internalize the costs of those effects


iv.  Allow growth that might otherwise be stalled b/c gov’t couldn’t provide public facilities fast enough


v.  May be used to discourage all or some growth


vi.  Redistribute wealth from developer to others


2.  Note: public schooling is largest cost of development!  Often # of schoolchildren is the critical variable in a residential development.


3.  Henry George’s bit (p. 7-31)


a.  Best tax will have these characteristics:


i.  Bear lightly on production


ii. Easily and cheaply collected


iii.  Certainty


iv.  Bear equally


b.  What tax has these qualities????  Oh Henry, tell us!!  Why, it’s the property tax, of course.  Easy to collect, doesn’t strain production, etc.


4.  Notes on land taxes


a.  Sure enough, case studies prove Henry right: development activity increases as taxes increase on site-values but decrease on improvements.


b.  Incidence of site-value tax is passed backward to owners; while tax on improvements is passed forward to purchaser.


B.  State court review of exactions prior to Nollan


1.  Pioneer Trust (Illinois 1961, p. 7-38).  Illinois was at one extreme of the spectrum: it required a very close relationship between the exaction and the impact of the proposed development.  Exaction must be “within the statutory grant of power to the municipality” and “specifically and uniquely attributable to [the subdivider’s] activity.”


2.  Most states required only a reasonable relationship or rational nexus.  CA was at this end of the spectrum.


C.  Supreme Court cases…


1.  Nollan v. California Coastal Comm’n (US 1987, p. 7-39) (NOTE that other outline covers this case well, see p.9-10!  Apparently had more material than we did…)


F: P’s applied for permit to rebuild beachfront home; CC conditioned permit on P’s grant of easement across P’s beach property allowing lateral beach access.


H: (Scalia) A taking would have occurred if the CC had required uncompensated conveyance of the easement, so the question is, can the requirement be linked to the permit?


- Ct. assumes that the CC could reject the permit outright under one of its stated justifications, unless this would so limit P’s use of property as to effectuate a taking. (the stated justifications being that the new house would interfere with visual access to the beach, create a psychological barrier to access, and increase the use of the beach)


- Thus, a permit condition that serves the SAME justifications should not be a taking either…. i.e., if you can DENY the permit, you can also CONDITION it on some concession…


- BUT if the condition fails to serve the advanced justification, it’s invalid – it’s an “out-and-out extortion.”  I.e., there must be some ESSENTIAL NEXUS between the condition and the purpose.


- Here, a lateral easement across the beach doesn’t serve any of the stated interests or reduce any of the “evils” created by the P’s new house.  Allowing people to walk across the beach doesn’t: 1) reduce any obstacles to viewing the beach or, 2) lower the “psychological barrier” or, 3) reduce congestion on the beach.


Brennan’s dissent: the degree of exactitude the court is requiring is too great (i.e. this isn’t traditional rational review), and even if it’s not, the CC has satisfied their burden…


Blackmun’s dissent: there’s no taking here.  No adverse economic effect on P’s, no frustration of investment-backed expectations, etc.


Notes: Scalia makes it clear in his opinion that the local gov’t is required to do more than just concoct some more suitable rationales than the CC had… the exaction must “substantially advance” a legitimate state interest, and especially where a transfer of property is involved, additional scrutiny must be applied to make sure the local gov’t isn’t just trying to avoid the takings clause but is actually trying to further its stated objective. (note 2, p. 7-44).


Rossmann:


- thinks that what may have been driving the P here was the right to keep off outsiders.  Note, however, that if this were a new development, either 1), the neighbors could have all covenanted together to create an easement, or 2), the County could have exacted the easement from the developer in the first place, just like they’d exact an easement for a road.


- is it bad to have this heightened scrutiny?  Rossmann thinks maybe not.  Shouldn’t a bureaucracy have to give reasons for its actions?  And otherwise, the CC has monopoly power over the beach.


- note also that this decision is NOT constitutionally compelled.  Scalia is creating a new standard here.  The Court could easily have found a rational basis here.


- Q: could the Court, or the legislature, now extend the public trust to the Mean HIGH High Tide, instead of just the MHT where it is now?  See the “judicial takings supplement.”


2.  Dolan v. City of Tigard (US 1994, p. 7-44)


F: P wants to rebuild plumbing store.  City requires dedication of land in 100-yr. flood plain of neighboring creek, and a strip of land for a bike path.  City’s requirements based on findings that increased pavement would increase runoff, increasing flood potential, and that traffic would increase w/ the enlarged store, so a bike path was required.


H: (Rehnquist)  First addresses the “essential nexus” question of Nollan, and finds that standard satisfied.  Then decides the required degree of connection between the exactions and the projected impact of the proposed development, and chooses the term “rough proportionality”.  Under this standard, the City’s action fails to pass muster… Even though no “precise mathematical calculation is required,” the City failed to show that the additional traffic generated by P’s store expansion reasonably relate to the requirement for the bike path easement.  Neither did the City show why it needs a public easement to reduce flooding.


Stevens’ dissent: Disagrees with the Court’s decision to place the burden on the City to establish the constitutionality of its action by making individualized determinations that the proportionality requirement has been met.  Instead, we should concentrate on whether the “essential nexus” is present, and if it is, place the burden on the developer to show that the condition imposed by the City is “so grossly disproportionate to the proposed development’s adverse effects that it manifests motives other than land use regulation on the part of the city.”


Souter’s dissent: would not require the City to go beyond the standard established by Nollan. 


Rossmann:  Note that this rule of “rough proportionality” only applies in quasi-adjudicatory setting.  Rossmann is disturbed here because to him it looks like the City was just applying the a rule of general application, and the Court sustained a facial attack on it.  Now the City can’t force the bike path on anyone… is this the result we want?!  The City really tried to do it right here, too, in terms of adequate findings that satisfied Nollan.  


D.  State law after Nollan and Dolan


1.  St. John’s County v. Northeast Florida Builders Assoc. (Fla. 1991, 7-55) Discusses the propriety of imposing an impact fee to finance new schools.  The impact fee is only collected from municipalities that enter an agreement with the County, but the money can be spent on schools anywhere in the County.  The Court applies “dual rational nexus” test: there must be 1) rational nexus between local gov’ts need and additional population growth generated by the new subdivision, and 2) rational nexus between the use of the money thus generated and the benefits accruing to the subdivision.  Here, the Court finds that the first prong is met, but not the second, because the fees paid by a particular developer might benefit someone who doesn’t have to pay into the system.  The Court says it would have upheld the fee had it been county-wide.


2.  Ehrlich v. City of Culver City (Cal. 1996, 7-60).  


F: Very confusing!  P buys property in R-1 zone in 1975; applies for and receives a zone change allowing him to operate tennis club.  In 1981, after financial difficulty w/ tennis club, he applies for another change to build an office building.  City refuses; P closes down club in 1988, and applies for change to allow condos.  City felt it didn’t have enough recreational facilities, so it wanted to buy the facility from P, but it didn’t have the cash.  P tore down the tennis facilities, but City then told him the new project wouldn’t be approved unless he built new recreational facilities for the City.  Finally, the City decided to let him start building if he paid an exaction of $280K for such facilities, plus $33K for “art in public places fee.”  P challenged the fees to the City but was rebuffed….


H: (Arabian)


-  First question: what standard of review to apply?  Even though the question is governed by a statute which explicitly calls for a “reasonable relationship” test, the Court decides to apply the Nollan/Dolan tests because it thinks the legislature wanted to codify the “prevailing takings clause standard,” which has changed since the drafting of the statute.


- 2nd Question: do Nollan/Dolan apply to monetary exactions?  Court says yes, at least when they’re imposed on an individual and discretionary basis, because the tests are intended to prevent local gov’ts from extortion & making illegitimate demands, so it doesn’t matter whether the local gov’t is demanding money or property.


- 3rd question: Applying the rule to these facts.  


- First, the $280K fee for recreational uses: 


- Nollan is satisfied; essential nexus is plain.


- Dollan is not satisfied.  City can’t measure its “loss” of recreational facilities by the value of facilities it had no right to take!  City can impose some fee; remands for determination.


- Second, the “ark in public places” fee:


- Ct. decides it’s not subject to Nollan/Dolan because it’s closer to a traditional land use regulation like setbacks, landscaping requirements, etc.


Mosk’s concurrence: While taking of money is different than taking of property, agrees that this fee should be subject to additional scrutiny when imposed on individual basis, because ad hoc determinations are more likely based on improper motivations…


Kennard: concurs re/ art fee, but disagrees w/ Arabian’s decision to change the meaning of the statutory test to comport with the S.Ct. decisions.  Since this was litigated as a takings case, she would apply takings analysis and not statutory analysis.  City could not restrict P’s property  to private recreational uses without violating takings clause, and even if it could, then P was singled out – “spot zoning.”  City should allow P to use property in the same way as all his neighbors, without penalizing him for his unsuccessful attempt to run a tennis club.


Notes: 


- Many states now have statutes governing exactions!


- Only few states authorize impact fees for schools (like St. John’s County above), CA and FL are two of them.


Rossmann notes that the city was wise to let the developer start building as he was pursuing this claim, because then they weren’t subject to a temporary takings claim.


E.  Defenses/remedies


1.  West Park Ave. (NJ 1966, 7-73).  Sheer extortion case.  Exaction is paid under duress when (1) it is induced by the wrongful pressure of the payee, and (2) the payor has no immediate and adequate remedy in the courts to resist the payee.


F.  Types of exactions & their effects


1.  On-site dedications and improvements: prod developer into fashioning efficient layout.  Potential legal issue: what if improvements would significantly benefit persons located off-site?  For example, Dolan seems to be chipping away at the old trend under which courts commonly allowed municipalities to exact on-site land for a street of regional benefit.


2.  Connecting (but off-site) roads and utilities: Who pays for them, and who bears the risk of nondevelopment of land between a new development and the main city?  Three possible scenarios:


a.  City pays costs of extension; recoups costs when intermediate lands are finally subdivided.  Risk is borne by city taxpayers.


b.  Special assessments levied to finance extension.  Risk is borne by owners of intermediate land, which is assessed.


c.  Developer pays, but is entitled to reimbursement when intermediate owners tap into his water main, etc.  Risk is born by developer/homeowners.  This method is increasingly employed.


3.  Impact fees (7-79)


a.  Roads and utilities


b.  Schools and parks: rarely financed by means of charges on nearby landowners.  Regarded as “general improvements.”  Before Dolan, cases were mixed on whether a city could compel a developer to dedicate a park or pay an in-lieu fee.


c.  Inclusionary housing units: case law is mixed.  See Mt. Laurel cases, but also see cases on 7-82 ff, where results are mixed.  Even after Mt. Laurel II, some observers conclude that inclusionary programs contribute little to racial/social integration.





IV. Discriminatory land use controls (April 29 class: Regional Needs – diverse uses, diverse residents).  General: courts may show concern for losers in the political process when 1) loser is victim of discrimation, or 2) loser is victim of systematic failure of the political process.  Two basic methods for correcting municipal discrimination: 1) state constraints, and 2) judicial review.  Since states are cautious about constraining local land use authority, judicial remedies are more commonly sought in the land use context.  Courts more closely scrutinize decisions that disadvantage minorities or other groups….


A.  Restrictions on Discrimination.  The framing question: should local zoning be overridden b/c of disparate impact?


1.  Discrimination on the basis of race.  After Buchanan (1917), zoning ordinances could not explicitly segregate by race, but many still did, and other cities developed indirect land use controls to bring about the same effect.


a.  Constitutional challenges – Equal Protection clause.


i.  Arlington Heights I (US 1977, 8-7).


F: P’s in Chicago suburb sue D (city) under FHA and EP clause when D refuses to rezone 15-acre parcel from single to multi-family.  Trial ct. rules for D, app. ct. revs.


H: (Powell) Court only considers EP question; remands for analysis of FHA claim (see Arlington Heights II, below).  Court finds no EP violation:


1)  The rule: Court requires proof of racially discriminatory intent or purpose for an equal protection violation.


- Under Washington v. Davis (US 1976), a state action isn’t invalid only because of discriminatory effect.


- But P doesn’t have to show that D was motivated solely by discriminatory purposes.


- Discriminatory effect serves important evidentiary purpose, but is not alone determinative.  For example, the history of the decision, and legislative/administrative record are also significant.


2)  Analysis: Court agrees that impact does bear more heavily on minorities, but holds that the record doesn’t demonstrate discriminatory purpose, so ultimate effect is irrelevant.


Notes:


- After this case, few P’s can prove discriminatory intent.


- Note that the court requires a P to prove motive, but in other areas, courts are hesitant to inquire into motive (e.g., free speech cases).


ii.  Note on Standing: standing requirements may impede actions where no parties have interests in specific projects rejected or frustrated by a city’s ordinances; see Warth v. Seldin (US 1975, p. 8-14).  State’s standing requirements are usually more relaxed.


	-- Note also that taking together, cases like Warth and Arlington Heights I may signify that federal courts perceive of themselves as ill-suited to dealing with exclusionary zoning, since state court judges are more qualified in local gov’t matters.


b.  FHA: Rossmann notes that since (as demonstrated above) the Constitution isn’t useful for dealing w/ disparate impact, statutes like FHA have had to do the bulk of the work here….


i.  Arlington Heights II (7th Cir., 1977).


F: Same as above; this case concerns the remand for the FHA issue.  D argues that Washington v. Davis is controlling, so discriminatory intent is req’d to prove even the FHA violation; P argues that discriminatory effect is enough.


H: Court says that outcome turns on FHA language: “it shall be unlawful to deny a dwelling to any person because of race.”  Does this mean D had to intend to discriminate, or is D implicated if discrimination is the natural/foreseeable effect?


- Ct. says that Washington only required intent in equal protection cases; in fact, Ct. in Washington  specifically reaffirmed Griggs which held that for Title VII claims, discriminatory effect was enough.  Though D argues that Congress intended a stricter review for Title VII than for FHA, this Court says there’s no evidence that Congress wanted a different standard for the two (both are part of the Civil Rights Act).


- So Court takes the middle ground… “under some circumstances, a violation of [the FHA] can be established by a showing of discriminatory effect without a showing of discriminatory intent.”  What circumstances exactly?  Factors:


1)  How strong is the showing of discriminatory effect?


2)  Is there at least some evidence of disc. intent?


3)  What’s the D’s interest in taking the action complained of?


4)  Does P seek to compel D to affirmative provide housing, or merely stop D from interfering with individual owners who wish to provide it?


- In the end, Ct. remands for closer determination of factor #1… how discriminatory is the effect?  Ct. says, if there’s no other suitable property w/in Arlington Hts, there’s an FHA violation.


Notes: 


- case was ultimately settled when Arlington Hts. annexed some unincorporated land?  Neighbors of this land intervened, but D.Ct. approved the settlement.  (Rossmann notes that it’s rare for judges to allow intervenors in, after such protracted litigation… letting them in raises lots of Q’s: standing? level of review?)


- This case created confusion b/c of factor #2… some Cts have req’d less evidence of intent where there’s a clear disparate effect; others have abandoned #2 entirely.


- Huntington (2nd Cir., 1988) said that after P establishes prima facie case under FHA, D must prove that its actions served a legit. state interest and that no alternative would serve that interest with LESS discriminatory effect.


ii.  SO… disparate impact on protected classes establishes a prima facie case under the FHA, subject to varying degree of scrutiny under the 4 factors above… but disparate impact alone, absent evidence of discriminatory intent, does not give rise to a Constitutional claim.


iii.  Rossmann’s note on FHA Title VI (no federally funded program can produce disparate impact on protected minorities…): this clause is the basis for EPA’s regulations reviewing racial impact.  The 710 fwy project was challenged under this provision, P’s arguing that housing eliminated by construction of the freeway will affect more Hispanics than whites.  Hard case to prove, says Rossmann, but politically potent, even if not legally potent.


2.  Discrimination on the basis of class (8-19)


a.  Equal Protection (8-22)


i.  Difficult to prove an EP claim for class-based discrimination!  First, P’s would probably have to prove motive/intent under Arlington Heights I.  Second, in Rodriguez (US 1973, 8-22), S.Ct. held that wealth is not necessarily a suspect classification, in which case a local gov’t might not even have to show a compelling interest to justify discrimination.


ii.  Ybarra v. Los Altos Hills (9th Cir., 1974).  City required residential lots to be at least one acre, and allowed only one family per lot.  Mexican-American groups challenged this as wealth-based discrimination, but 9th Circuit, quoting Rodriguez, says wealth is only a suspect class when P’s poverty makes them 1) completely unable to pay for some desired benefit, and 2) as a consequence, absolutely deprived of an opportunity to enjoy that benefit.  Court says first prong is satisfied, but 2nd isn’t, b/c poor people had other housing opportunities in the Santa Clara County area.  NOTE that Court defines the entire REGION as the applicable area, not just the city.


iii.  Rossmann: the CA model, like the 9th Circuit, looks at the region as the whole and essentially respects different communities’ character.  In a Livermore case, Ct. said the city could deny a mall because there was no regional need for one, even if there wasn’t one in the city.  In the Bay Area, ABAG (Assoc. of Bay Area Gov’ts) determines housing need for the area and allocates a certain # to each locality.  Every city’s general plan (required to be updated every 5 years and include a housing element) must indicate how the city intends to meet their share of the low-income housing burden.


b.  Other grounds…


i.  Edwards v. California (US 1941, p. 8-23).


F: D is convicted under CA statute prohibited importation of “known indigents.”


H: Statute is an unconstitutional interference with interstate commerce.  CA can’t isolate itself from the problems of the rest of the nation – “the several states must sink or swim together.”


Note: SO note that commerce clause can be used to challenge local ordinances.


ii.  Statutory protection: e.g., CA explicitly bars discrimination against the poor in land use decisions.  See p. 8-25.


3.  Discrimination against unconventional households


a.  Village of Belle Terre v. Boraas (US 1974, 8-26).


F: 6 SUNY students lived together in a house in violation of an ordinance allowing a maximum of 2 unrelated persons to constitute a “family” for zoning purposes.  P’s challenge ordinance on numerous grounds, most notably violation of right to travel.  D.Ct. said ord. was constitutional, Cir. Ct. rev’d.


H: (Douglas) Surprise decision!  It was thought the right to travel would control this case (as in Katzenbach, Ali’s BBQ), but Court extends great deference to local gov’t b/c ord. interferes with no fundamental right.  Under rational basis review, court says this it is within police power to lay out “a quiet place where yards are wide, people few…”


Dissent: zoning should be confined to issues of use of LAND, and here violates freedom of association and right to privacy.


Note: right to travel COULD have been used here to protect right to settle and thus open the gate to strict scrutiny of all kinds of exclusionary classifications…


b.  Moore v. East Cleveland (US 1977, 8-27)


F: City’s definition of family excludes P’s – grandmother living w/ two grandchildren of different families b/c one mother (grandma’s daughter) died.  City files a CRIMINAL charge.


H: (Powell, plurality op.)  The city is trying to regulate the family and thus violates a fundamental right.  Court refuses to protect only the nuclear family.  (Belle Terre is distinguished b/c it only affected unrelated individuals).  Ord. fails under strict scrutiny b/c it doesn’t even serve city’s stated justifications of preventing overcrowding, etc.  


Steven’s concurrence: Ordinance fails under Euclid and Nectow review b/c it has no “substantial relation to public health, safety, morals, or general welfare.”


Burger’s dissent: P’s failure to use an administrative remedy should foreclose her from pressing this claim.


Stewart’s dissent: would leave “substantive due process” out of it, and find that freedom of association doesn’t protect a family any more than anyone else.


NOTE: City may have been on better ground here had it not attempted a criminal conviction…


c.  City of Edmonds v. Oxford House (US 1995, handout)


F: P operates a group home of 10-12 adults recovering from addictions.  D city charges violation of zoning ordinance defining family and limiting at 5 the number of unrelated persons who may live together.  P sues under FHA, arguing that it prohibits discrimination against people with handicaps.  D says the FHA exempts city regulations which are directed neutrally at population density.


H: (Ginsburg for 6)  The FHA exemption was for density restrictions, but the ordinance at issue is of a different type – a family composition statute.  Edmonds has another density statute elsewhere, and P is well within that limit.  Thus the exemption does not apply, and the ordinance is in violation of the FHA.


Dissent (Thomas for 3):  The exemption plainly exempts “any reasonable local restriction regarding the maximum number of occupants permitted to occupy a dwelling;” this surely includes family composition statutes that have the effect of limiting the number of persons who can occupy a dwelling; therefore the exemption should apply.


Rossmann: 


- SO now under the FHA, a neighborhood’s single family charager can be overriden on a showing of disparate impact.  The Court essentially says, if you can tolerate a family of 9, you can tolerate a group home…


- BUT recognize that Edmonds hadn’t really lost yet… the case went back for trial at which the City could argue, among other things, that this would be the ONLY non-single-family usage in the neighborhood…


- These decisions leave the door open for a City to restrict maximum number of residents across the board based on “external impacts” – e.g., water usage/shortage, etc.


4.  Discrimination on basis of disability


a.  City of Cleburne (US 1985, 8-33)


F: P wants to operate a group home for the mentally retarded, and applies for a special use permit.  City denies permit; P sues under Equal Protection clause, alleging that if the residents weren’t mentally retarded, the use would have been allowed.  D.Ct. applies rational basis review, upholds ord.  5th Cir. holds mental retardation a “quasi-suspect class” and declares ord. unconst.


H: (White) Court says that mental retardation is not a quasi-suspect classification b/c


1) Court is ill-suited to know how to treat this group under the law


2) Legislatures are already addressing the needs of the mentally retarded, and court sees no prejudice or other reason for heightened scrutiny


3) The fact of legislative action demonstrates that this group isn’t politically powerless


4) If we declare this group quasi-suspect, why not others? Slippery slope…


Thus appropriate std. of review is rational basis.  BUT the City’s decision FAILS even this level of scrutiny, because the Court finds that it was motivated only by “mere negative attitudes, or fear, unsubstantiated by factors which are properly cognizable in a zoning proceeding.”  The factors offered by the city – negative attitudes of nearby property owners, possible harassment of occupants by nearby school students, location of home on 500-yr. flood plain, etc. – are all shot down by the court as “irrational prejudice against the mentally retarded.”  Note that this is not your typical application of rational basis scrutiny…


Marshall’s Concurrence/Dissent:  Agrees with the Court’s outcome, but argues that the Ct. is not really applying the minimal review it claims to apply.  The Ct. should admit that this situation deserves heightened scrutiny.


Note: Rational review can now mean several things:


1)  Mild form: if legislature/municipality identifies a rational basis, that ends review…


2)  Stricter form: action sustained only if Ct. can identify a rational basis for itself…


B.  Regional obligations of municipalities (to consider regional needs for LULU’s): Low and moderate income housing.


1.  Mount Laurel I (NJ 1975, 8-49).  


2.  Mount Laurel II (NJ 1983, 8-59).  SEE OTHER OUTLINE (pp. 51-53) FOR THESE CASES… they’re well-covered there.  I’ll just add:


3.  Notes/Rossmann’s comments:


- Note that these cases are based under the NJ state constitution, so the U.S. S.Ct. is off the hook here.


- NJ’s final legislative solution is similar to CA’s: state-wide agency allocates housing burden.  Like emissions trading, cities can send their state/fed. $ elsewhere to meet their fair share of the regional burden.


- Note on Builder’s Remedy (where builder essentially gets permit issued directly by the court): in CA, this occurs only very rarely, where the agency involved is being extraordinarily obstinate with the permit application.  Instead, under CA’s system, if a city doesn’t update its General Plan to accommodate its housing burden within 5 yrs, or if the Plan is not satisfactory, the remedy is to set aside the ENTIRE PLAN… i.e., the city can’t allow ANY more development until it shows that the Plan is in compliance.  Affectionately called the “Shut the City Down” remedy… in some cities, this is worse than a $1 M/day fine.


- Though severe, it’s hard to disagree w/ NJ court’s solution.  Trickle-down theories of low-income housing have failed time and time again.


- Rossmore (sp?) community: gated community in CA wants to incorporate and maintain its 55+ age requirement.  ?? Would this survive rational review? violate any state statutes?  Just a little something to think about….





Thus endeth the outline.




















