LAND USE OUTLINE
FALL 2004

PROF. A. PETERSON

threshold issues:

-- consider all levels of law

i) Federal constitution

ii) Federal statute
esp. Federal Fair Housing Act


   NEPA
iii) State constitution

iv) State Statute
esp. CEQA
v) State common law
esp. takings doctrine


    vested rights doctrine
vi) Local ordinance
incl. procedures for land use decisionmaking
as well as policy…
-- facial v. as applied challenges

AS APPLIED challenge attacks application of regulation to particular piece of property…need to show ripeness, exhaustion, final determination (see Williamson County, where landowner had not sought variance)
for FACIAL, mere enactment of the challenged regulation deprives the landowner of all economically viable use of the property. Ripe the moment the regulation is enacted. Does not need to meet final determination prong of Williamson County. 
-- compare and contrast jurisdictions’ approaches…federal? California? other states we studied such as OR or NJ?

O. Background
A. The Land Development Process 1-36

B. Markets and Planners  p. 37-83

C. Regulators: Local Governments
I.  ZONING

A.  Early Zoning Efforts

Lochner (1905) era – state power to regulate tightly delimited, reg’s commonly overturned as not a close enough fit between legislative goal and means.  strong protection of common law property rights.
1916 – NYC major zoning initiative, trying to confine Eastern Euro. garment workers

1926 – SZEA, Standard State Zoning Enabling Act

-- allows state reg. “for the purpose of promoting health, safety, morals, or the general welfare of the community.”

-- authorizes creation of use districts


-- provides for height and bulk restrictions


-- implemented by most states, has held true to varying degrees


-- rejected by a few courts as SDP violatiive

B.  Euclid
Village of Euclid v. Ambler Realty Co. (S. Ct. 1926) (Sutherland) (p. 89)

Zoning is valid under rational basis standard of review.

P’s property zoned multi-fam res. in newly enacted comprehensive zoning ordinance.  P wanted to build industrial

Facial challenge on SDP and =P
court compares to noxious use but says prophylactic regulation is reasonable

rejects argument that apartments are “parasitic” and as harmful as industry

to be Invalid, law must be “clearly arbitrary and unreasonable, having no substantial relationship to the public health, safety, or general welfare.”

C.  The Adjudicative/Legislative Distinction

1.
	JUDICIAL/ADJUDICATIVE/

ADMINISTRATRIVE
	LEGISLATIVE

	Requires notice and opp’y to be heard under procedural due process (PDP)
	Does not require notice  or hearing b/c generally applicable under PDP

	Less deferential standard of rev. – req’s substantial findings and evidence
	Deferential standard of review – arbitrary and capricious

	Narrow in scope, focused on individuals
	Open-ended, affecting lots of people

	Application of general rule
	Formulation of general rule

	Retrospective
	Prospective

	Initiative process not available
	Initiative process available

	No immunity
	Immunity 


2. In CALIFORNIA, 

-- Arnel – any rezoning is legislative in CA
-- Variances, conditional use permits, subdivision maps and other similar proceedings are adjudicative
-- see Karlsson v. City of Camarillo Cal. App. 1980

legislative decisions can be reviewed by writ of mandate


but same agency’s quasi-judicial decisions get record review, subst. ev. standard
3.  similarly holding local rezoning to be quasi judicial –


Fasano Oregon – need adequate record with findings of fact

Snyder Florida – landowner has burden of proving 
D. Standard of Review Options

1. Strict Scrutiny – not typical of zoning, but if discriminates

a. Burden of proof: burden on gov’t to justify ordinance.

b. Legislative motive: court willing to consider motive of the legislature. Look for compelling state interest.
c. Closeness of fit: Was the least restrictive means used to achieve the end?

2. Rational Basis – MOST TYPICAL FOR ZONING
a. CASES that apply this standard: Euclid, Twigg, Cormier, Willowbrook, Berman, Midkiff
b. CASES that apply stricter version of this standard: Nectow
c.  Burden of proof: Burden on the challenger. Ordinance is presumed valid.

d. Actual Legislative motive: Court doesn’t care…any conceivable rational basis will suffice – even if the legislature didn’t actually think of it. 

BUT note that even under this standard courts sometimes will look to motive.

Example: Cleburne: ct found that motive was fear of retarded people. Ct. struck down ordinance, even though using rational basis standard.

ILlegitimate interests: retaliation, down-zoning to reduce value of land to help city buy, discriminatory, suppression of competition
e. Closeness of fit: Generalizations ok… Leg. granted reasonable margin of error.

Ex: Euclid: over-inclusive method used, but still upheld. 
f. Great deference given to the legislature. Cormier v. County of San Luis Obispo (Cal. Ct. App. 1984) (p. 126)

-- P’s property down-zoned shortly after he bought it. Value reduced by 75%. 
-- Evidence that decision could have been arbitrary.

-- Holding: “such ordinances are presumed…constitutional…If the validity…be fairly debatable, the leg. judgment must be allowed to stand.” p. 128
-- OUTCOME: Calif. has very lenient standard of review
BUT: Arbitrary decision will be overturned. Twigg v. County of Will (Ill. App. Ct. 1994) (p. 123)

-- As-applied challenge to county zoning ordinance. Evidence that original zoning as well as denial of application for rezoning arbitrary.

-- Holding: Though rational basis standard used and burden on the challenger, arbitrary zoning will be overturned.

-- Elements to determine whether ordinance arbitrary:
(a) Existing uses and zoning of nearby property

(b) Extent to which property values would be diminished

(c) Benefit to promotion of health, safety, morals and welfare.

(d) Relative gain to the public compared to burden on individual.

(e) Length of time property has been vacant as zoned.

(f) Suitability of subject property for the zoned purpose.

(g) Care community has used in planning.

(h) Community need for proposed use.
-- OUTCOME: Illinois more likely to overturn legislative discretion.

 Most states are somewhere between CA and IL.
E.  ZONING CHALLENGES: The rights of landowners and developers…

1.  Substantive Due Process


crux of argument: no legit state interest in doing this.

losing cases: Euclid, Berman, Hawaiian Housing Auth. v. Midkiff, Poletown
winning cases:  Nectow, In re Seattle
a.  Nectow v. City of Cambridge (S. Ct. 1928) (Sutherland) (p. 112)

-- Zoning failed b/c not a legitimate state interest. Strict application.

-- Part of P’s prop rezoned res. Master found it would be of comparatively little value for the limited uses permitted in res. zone, based on size, shape and surrounding uses. No rational basis for line drawing.

-- As applied challenge under substantive due process. P seeking injunction against D granting P building permit for any use he desired.
-- Test: don’t set aside unless…”has no foundation in reason and is merely arbitrary and irrational exercise of power having no substantial relation to public health, morals, safety, and welfare. P. 114
-- Holding: Zoning ordinance overturned b/c
(i) Inclusion of P’s property not indispensable to the general plan.

(ii) Master found that would not promote health, safety, convenience or welfare.

-- This case out of step with modern “any rational basis” standard… Prof. P asks: What if City decided to expand P’s res. zone? Would that make the basis for the line-drawing more rational? 
2.  Procedural Due Process

a. Requirements for claim:

-- Decision was adjudicative

--Property was actually deprived. Defining property:

Legitimate claim of entitlement test. Board of Regents v. Roth
-- Rule: Must have more than a unilateral expectation. Must have a legitimate claim of entitlement to make procedural DP claim.

-- Look to state law to determine claim to entitlement.

-- Many cts follow this rule BUT critique --they aren’t really considering the issue – just assuming there’s prop. interest at stake.

b. What process is due?

i. Reasonable opp’y to have issue fairly adjudicated.

ii. Notice

--Adequacy of notice on case-by-case basis in California….Depends on:

(a) Magnitude of the project

(b) Degree to which particular landowner’s interests may be affected.

iii. Hearing

iv. Impartial decision-maker
c. Was procedural due process provided?

i. Matthews v. Eldridge USSC 1976 balancing test:

(a) Private interest affected
(b) Fiscal and administrative burdens.

(c) Value of additional procedure in guarding against error
d. Benefits of procedural DP:

i. Efficiency interest: Decisions made correctly and efficiently
ii. Representational interest: argue merits and get correct interp. of rules
iii. Dignity interest: requires gov’t to explain its actions to those affected
e. Specific areas where procedural DP may be violated:

i. Contract zoning-- frustrates public right to be heard if decision premade
3.  Equal Protection: P being treated unlike others similarly situated
CASES that claim =P: Euclid, Willowbrook
a. Retaliation not a legitimate state interest. 
Village of Willowbrook v. Oltech (7th Cir. 2000) (handout)

City demanded a 33-foot easement before would connect P’s property to town water supply.  P objected b/c normally only a 15-foot easement required. 
Equal protection challenge: City acted to deprive P of rights solely out of spite.

Ct. found for P.--Retaliatory exaction made solely out of spite is =P violation
Note: J. Breyer concerned that all misapplications of zoning could be called =P violation BUT this case can be distinguished b/c of unusually clear retaliatory motive
4. Use of zoning to limit competition
see City of Columbia v. Omni (S. Ct. 1991) (Scalia) (p. 141)

-- Zoning ordinance restricted billboard construction to benefit of one company and detriment of other. P argues that City broke Sherman Anti-trust Act and can’t receive immunity b/c action procedurally and substantively defective
-- Parker Rule: 2 requirements for local gov’t to get anti-trust immunity:

-- Local gov’t exercising it’s power to regulate granted by the State, AND

-- Local gov’t acting under state requirement to constrain/displace competition.

-- Holding: City receives immunity. USSC broadened Parker rule – ok if suppression of compet. is “foreseeable result” of what the statute authorizes
5. Intersection of zoning and freedom of speech 

1st Amdt. as applied to state and local through 14th A DP)


Issues to consider:


a. is it SPEECH (immediate communication of ideas) or just conduct?


b. commercial speech or non-commercial?

-- gov’t has much more authority to regulate commercial – just can’t be unreasonable limitation and must serve gov’t interest

c. content neutral?
-- if yes, balance 1st A interests and gov’t interests.  

(also that rule if comm. speech but NOT content-neutral)
-- if content discrim. and non-comm, strict review, PRESUMPTIVELY VIOLATES 14th A. 
d.  viewpoint discrim…casts further doubt on validity

e. unique and important form of communication?  

--City of Ladue v. Gilleo 1994 Stevens p. 574

-- city objected to small paper antiwar sign in window of home

-- balance interests of 1st A and gov’t

-- this medium of exp. would be foreclosed w/o adequate substitute

-- exceptions (for sale etc.) destroyed credibility of sign rule justifications

F.  Zoning Variances (hardship exceptions)

1.  Basic types:


a. Use variance – permits use normally proscribed by zoning ordinance


b. Area or non-use variance – alters conditions allowed for permitted use


e.g. height, bldg. area, setback

2.  Rationales


-- safety valve to make zoning scheme more flexible


-- prevent constant flow of as-applied takings claims

3.  NO variance if you created the hardship yourself

4.  Will your variance be granted?

--Practically speaking, variances usually stand or fall on neighbors’ opinion

--SZEA standards…grant variance if:


-- not contrary to public interest


-- situation owes to special conditions


-- literal enforcement would cause unnecessary hardship


-- spirit of ordinance will be upheld, and substantial justice done

5.  Special Note for California --- Home Rule Provisions


-- Use variances will not be granted under state law


-- Can’t condition issuance of variance on



-- dedication of property not reasonably related to variance use



-- contribution of money for public works not reasonably related to use


-- But localities can opt out of that through charter—area of municipal concern

G. Conditional Uses (p. 333)


-- Ordinance allows for use, but only with permit

-- Typically desirable uses that could nonetheless cause infrastructure strains


-- Can be used as leverage against developers, sometimes 

· need nexus btwn. gov’t demand and the conditional use sought

-- Ways to review denial of conditional use permit (CUP)…

a. some states look to findings of fact from board that denied permit

b. others substantial evidence req’t from gov’t – more than rational basis


c. California has both A and B


d. inherent attribute of use can’t support denial– would defeat conditional scheme


e. Leg. body sets rules, admin. agency implements –can’t broaden/extend

Glidden DC 1995 p. 333 can’t deny group home as “too many” in neighborhood when ordinance set a limit on how close together they can be

H.  Rezonings by Legislative Bodies p. 341

a. Spot Zoning – singling out a parcel for different use classification, for benefit of owner/to detriment of others


-- deferential standard of review – usually challenges fail

-- how to challenge?



-- =P



-- Procedural DP – analyze steps of process


-- Takings



-- State Statute…SZEA derivatives do not allow spot zoning



Is it spot zoning?


-- Griswold v. City of Homer Alaska 1996 p. 350

Landowner non-conforming use rights but sat vacant too long.

City rezoned back to old way so car lot could resume there.


Competitor sued, alleging spot zoning


Factors to consider:

· consistent with comprehensive plan?

· degree of benefit to community and to landowner (most impt.)

· size of area (other cts. consider most impt.)

Standard of review very deferential – clearly erroneous -- but will reverse if decision arbitrary, prejudiced, improper motive, or no reasonable relationship to legit gov’t purpose.

b.  The Change or Mistake Rule p. 359 –MD, MS, KY, NM, VA, WA…
Some states only recognize 2 legitimate ways to rezone:

i. Change in character of neighborhood since originally zoned, OR

ii. Original zoning was based on a mistake

Burden on supporter of rezoning to show one of these two elements

Reasons: increase predictability, prevent unfair spot zoning
NOTE: In SOME states, this does NOT apply to comprehensive zoning
Critique of rule: Doesn’t capture all reasons why rezoning might need to occur
Berkeley Creek Ordinance – weakened over strong oppo., b/c owners wanted to build/rebuild

c. Contract zoning: transaction wherein both landowner who seeks a certain zoning action and the zoning authority undertake reciprocal obligations through bilateral K
-- Old base rule: Illegal b/c sovereign can’t bargain away police power
Allred v. City of Raleigh (NC 1971) (p. 361)

Developer wanted land rezoned R-4 ( R-10 to allow him to build high rise apts.
Developer assured City what he would do, but no formal commitment

K zoning not valid b/c City contracting away its power/duty to protect citizenry
Rezoning to R-10 would open property to potential industrial uses…

Developer not bound to his promise to build high rise

Once it’s rezoned, the City has lost control -- has to accept all R-10 uses or none
NOTE: 2 options remain for City:

i. Require written agreement w/dev’r that only high rise allowed, OR

ii. Rezone not to R-10 but to a new zone allowing only high rise apts.

-- Chrismon v. Guilford County (NC 1988) (p. 366) Distinguishes conditional use rezoning from illegal contract zoning
-- Differences between K zoning and conditional use zoning:

bilateral exchange of promises, v. unilateral promise by developer
city binding itself/abandoning authority, v. city as ind’t decisionmaker

C.U. zoning – covenant binding developer = recorded BEFORE city rezones 

city can rely on that covenant

Conditional zoning legal so long as:

i. Reasonable

ii. Neither arbitrary nor discriminatory

iii. In the public interest
d. Cluster Zoning (pg. 375) Dev’t technique, allows deviations from min. lot area, setback & frontage req’ts in order to permit home clustering/ preserve character of land
KEY: Overall density remains the same
e. Planned unit development: Depart from both area AND use restrictions to create mixed-use project.

-- Usually begins as floating zones, not on the map.

-- When dev’r proposes project, map amended to attach PUD to particular parcel
-- Essentially the opposite of Euclidean zoning

f. Incentive Zoning
-- Gov’t stipulates in advance basic terms of deregulatory deals it will accept  

-- This entitles landowners to “buy” their way out of reg. at pre-set prices
-- Critique: Not necessarily a connection between exaction and purpose

See Nollan – Scalia argues must have nexus btwn. gov’t interest and regulation…development is a right, not a privilege
-- Distinguished from illegal K zoning b/c gov’t sets its price in advance
-- Benefit of quid pro quo must go to the neighbors – requires connection betwn price and problem. Municipal Art Society v. NYC (NY 1987) (p. 378)

-- Developer was offered option to pay cash bonus to city treasury in exchange for increase in number of floors allowed in new bldg
 -- Cash bonus held illegal…Benefit of cash bonus must go to people in surrounding area who will be affected by the increased size of bldg

g. Mandatory Planning and Consistency (p. 382) (part of SZEA, in force in many states)
-- Consistency requirement: Zoning regs shall be in accordance w/ comprehensive plans
--  BUT doesn’t mean you must have formally adopted comp. LU plan, so long as rational process exists 
-- Kozesnik v. Twp. of Montgomery (NJ 1957) (p. 383) – plan can be shown in zoning itself
-- AND only rough consistency required
-- can think of comprehensive plan like a constitution – a theoretical guide.

[Zoning is the practical means by which the plan is effectuated]
-- EXCEPTION: CALIFORNIA requires stricter consistency
California Statutes requiring general plans and consistency
1. Comprehensive plan (§65300) required for all cities and counties
2. Seven mandated elements to be included in general plan:

a. Land use 
b. Circulation (Transportation)
c. Housing
d. Conservation
e. Open space
f. Noise
g. Safety
3. Specific plans must be consistent w/ the general plan (§65300.5)
4.  Zoning (§65860), tentative maps, parcel maps public works projects must be consistent w/ general plan
5. Development agreements must be consistent w/ general plan
6. General plan be amended max 4 times a year

(but can just do a lot of changes at once)
-- Benefits of comprehensive plan:

-- Reminds city leadership of long term goals
-- Less pressure/potential for special treatment and graft
-- Stricter standard of review than rational basis
-- CLAIMS related to consistency:

1. Not consistent w/ general plan b/c general plan not adequate from the start

-- NOTE: leg. action so deferential standard of review of general plan

-- must be abuse of discretion…Hard to win on this claim
-- abuse of discretion: arb. & cap. OR entirely lacking in ev. support
-- must show nexus between plan inadequacy and your injury 
-- CA case **  – P complained abt. res. parking element. claimed lack of updated housing element…ct. sd. 2 issues not related and threw case out
2. Plan is adequate, but item being challenged is not consistent with plan.

a. What is the standard of review?

-- If planning = leg. act: deferential standard – arbitrary and capricious
-- If not specified leg./ jud.: use state comm. law to decide

-- Haines v. City of PHX Ariz. Ct. App. 1986 

don’t need factual findings

burden on P to show inconsistency

D simply must show they could have decided consistent from evidence
b. Initiative not consistent w/ general plan is invalid. 
Lesher Communications v. City of Walnut Creek (Calif. 1990) (p. 387)
city gen’l plan was growth oriented…initiative restricted growth by limiting traffic
Initiative held invalid b/c not consistent w/ general plan
Initiative was intended as an amdt. to the gen’l plan

but Court said it was a zoning change b/c there was no evidence that that was the intention of the voters (initiative title, summary, ballot description)
Zoning initiative that conflicts w/ general plan invalid at the time it’s passed – Can’t pass initiative and then amend general plan
Practice Guide – first adopt/amend the general plan by initiative, then adopt the ordinance consistent with that general plan
I.  Citizen Involvement
1. Initiatives and Referenda (p. 462)

Initiative: proposes action directly.

-- Certain % of voters required to put on ballot
-- If voter approved, no legislative approval needed
2. Referendum: responds to action already taken by a legislative body…

a. types:
-- Mandatory: certain actions must go to popular vote
-- Voluntary: legislature has option to submit
-- Popular: legislature has already acted, and voters put it on the ballot to undo what’s been done
b. NOTE: Referenda are allowed much more frequently than initiatives
c. Critique/concern: notice and hearing are not provided by initiative
-- CA Constitutional provisions reserving initiative and referenda power to the people trumps notice and hearing requirement
-- BUT fed. req’ts trump state constitutional provisions
d. City of Eastlake v. Forest City Enterprises (S. Ct. 1976) (Burger) (p. 462) 

-- Upholds referenda as reserved power to the people
-- D was approved for rezoning, but req’d mandatory referendum approval of 55% of voters…Referendum failed 
-- D challenged referenda as unconstitutional delegation of police power to the people
-- Referenda held valid
-- NOT a delegation of power – power originates with the people… they’re merely reserving some of their rights
-- Doesn’t matter that it lacks extrinsic standards
-- Can always challenge referendum result in state court
-- Not like Eubanks and Roberge which delegated power to small portion of people – that’s still illegal
-- Powell DISSENT: Referenda only valid w/ general legislative act… when it’s in regard to a limited number of property owners, the act is adjudicative and requires notice and hearing

J. Neighborhood Consent Requirements (p. 452)

threshold question: How is voting apportioned?

i. 1 person, 1 vote… 

Reynolds v. Sims: Right to vote fundamental. States must apportion districts to give each person’s vote equal weight.

ii. 1 vote per lot
iii. Vote based on frontage area (has been upheld for this special purpose)
Meighbors imposing restriction = unlawful delegation of state power 
Eubank v. City of Richmond (S. Ct. 1912) (p. 454)
City ord. granted power to est. setback line to 2/3 of prop. owners on a st
Held to be unlawful delegation of power…Ordinance invalid
Problems with doing it the way Richmond did:
i. Power given to limited number of private parties.

ii. No standard for how power authorized.

iii. Parties may act completely in their own interest (capricious)

Cusack v. City of Chicago (S. Ct. 1917) (p. 455)
Neighbors waiving restriction…oirdinance upheld
Ordinance prohibiting billboards in res. nbhds UNLESS majority of neighbors on frontage consented to billboard; held valid
Washington ex rel. Seattle v. Roberge (S. Ct. 1928) (p. 455)
Neighbors waiving restriction…unlawful delegation of power
City ord. allowed senior citizen home only if 2/3 of property owners consented
Invalid b/c:
i. Legislative body determined that location of senior citizen home ok.

ii. No standards.

iii. Parties can act in their own self-interest.

Distinguished from Cusack: Billboards are deemed offensive, where here senior citizen homes aren’t offensive [critique: is this true?]
Neighbors approving permit…ordinance invalidated.
 Larkin v. Grendel’s Den USSC 1982 (p. 459)

MA law--gov. body of church or school w/in 500ft can veto app. for liquor license

decided on Est. Clause grounds – violated all 3 prongs of Lemon test

other issue: Procedural DP violation?

-- Is there a property interest at stake? (legal entitlement to license?)
-- Is this a legislative or adjudicative act?

Adjudicative b/c applies just to one person
BUT could be considered legislative as a policy decision to not have liquor stores by churches and schools
--Note-- status quo says liquor stores are fine, so long as neighbors don’t object – this is allowing neighbors to impose restrictions
II. TAKINGS

QUICK SUMMARY OF ISSUES:
DEPRIVATION OF PROPERTY? [MULTIPLE TESTS]

PHYSICAL v. REGULATORY

      
DUE PROCESS


NUISANCE EXCEPTION

RIPENESS

OVEARCHING POLICY CONCERN: PRIVATE PARTY BEARING COST OF PUBLIC BENEFIT

[image: image1]
Relevant text of the 5th Amendment: 
“No person shall…be deprived…of property, w/o DP; nor shall private property be taken for public use, w/o just compensation.”
A. When is compensation legally required?

1. Physical use - US v. Lyna (1903): Gov’t never formally claimed title to the land, but built dam that resulted in permanent flooding of land.

Effective taking of fee simple absolute.

2. “nuisance activity” - US v. Cosby (1946): Frequent, low flying flights over P’s land prevented using land as a chicken farm as desired
3.  Government regulations: Bar the gov’t from forcing some people to bear the burden of public benefit – should be borne by the public as a whole
i.e. justice & fairness require that economic benefit should be compensated
4.  Eminent Domain –see infra
B. Is the claim ripe?

Williamson County v. Hamilton Bank (S. Ct. 1985) (Blackmun) (p. 259)

Facts: Final approval given for cluster dev’t,212 units, but add’l plat remained

In interim, county changed zoning ord., reducing allowable units in remaining plat P Developer’s revised plat contained alleged prob’s. 
Final approval denied. Without seeking variance, Psued.  

Ct. refuses to address takings issue b/c claim not yet ripe
2-prong ripeness test – must pass BOTH elements for claim to be ripe:

1. Must have obtained final decision from gov’t. (Only for as-applied challenges) 

2. Must utilize state procedures provided for obtaining compensation first
       Coulda/shoulda/woulda counterexamples for Williamson P:
1. could have sought a variance or waiver (Hodel)
2.  had not yet submitted paln for development (Agins)
3. had not sought approval for any other plan (Penn Central)
Difference between EXHAUSTING admin remedies (i.e. getting a definitive status determination) and OBTAINING a final admin decision/seeking remedy/appealing status. State procedures already in place MUST be utilized
NOTE: If state has provided a process for obtaining compensation and if the process yields compensation, then there’s no claim against the gov’t
Questions/critiques regarding this case:
1. Is USSC saying it lacks power to resolve issues b/c claim hasn’t ripened?

2. Does this rule require any cause of action to be pursued prior to federal takings claim? (e.g., nuisance claims) OR just state takings claims?

3. Why should the landowner have the burden of pursuing litigation in state court when the wrong is a federal one?

4. Does this implicate res judicata? (Closely related claims must all be brought at the same time)
5. Collateral estoppel? Once a claim is brought in state ct. and resolved it cannot be brought again at fed level --Is the fed cthouse door closed?

BUT: Palazzolo v. Rhode Island (S. Ct. 2001) (Kennedy) [see infra]
Once clear what the decision will be, DON’T have to pursue claim any further. 

AND: Needn’t pursue remedy in state ct first. Dodd v. Hood Ri. County (9th Cir. 1995) (p. 270)
[Dodd] Zoning ordinance changed to allow building construction only for necessary and accessory constructions…As applied challenge
Held ripe; rejects second prong of Williamson County – (need to file in state ct). Concerns about res judicata and collateral estoppel barring P’s from fed forum
Only reasonable for Fed ct to deny on ripeness grounds if reasonable prospect that state cts may adjust state law to avoid/alter the const. ?
C. HOW TO DEFINE THE RELEVANT PROPERTY INTEREST?

1. Property as one stick in a bundle – taking one stick is sufficient deprivation

Loretto v. Teleprompter (S. Ct. 1982) (Marshall) (p. 194) 
per se rule concerning physical occupation
Physical occupation = breaking biggest stick in bundle – see infra
2. Property as the whole bundle of rights – taking one stick doesn’t take the bundle

3. Property only consists of actual land

-- Mugler v. Kansas (S. Ct. 1887) (Harlan) (p. 156)

Perm. regulation of property not a taking b/c P still controls the property
-- Penn Central v. City of New York (S. Ct. 1978) (Brennan) (p. 182)
Must consider the “parcel as a whole” – can’t segment spatially
P argued air space is the relevant property to be considered 

Ct rejects that… takings j’prudence doesn’t divide 1 parcel into discrete segments
-- Palazzolo v. Rhode Island (S. Ct. 2001) (Kennedy) (handout) (see infra)
NOTE -- while court looked at parcel as a whole, it was only b/c that’s how it was argued in lower cts… USSC may have been willing to define property differently!

Must consider parcel as a whole – can’t segment temporally…?
-- Stevens dissent in First English
(Majority allowed property to be segmented temporally. Regulation deprived all use for that time period )
-- Stevens in Tahoe
Must consider the property as a whole. Property has two aspects: the area and time of ownership. Can’t sever temporally.

4. Property as a function of what’s been granted by the gov’t

5. Property as legal rights regarding things

Monsanto  USSC 1984 trade secrets are property subject to compensation

D. WHAT’S THE CHARACTER OF THE TAKING?

1. Permanent physical invasion

a. Per se violation. Loretto v. Teleprompter (S. Ct. 1982) (Marshall) (p. 194) (see infra)
Physical occupation the most serious violation of the “sticks in a bundle.”

2. Temporary physical invasion

Rule: Must pay compensation for temporary physical takings.

Example: Taking warehouses during WWII
BUT: Loretto comment (footnote 12): Not every physical invasion is a taking... Temp. invasions subject to more complex balancing test to determine whether = taking
3. Permanent regulation
Mugler v. Kansas (S. Ct. 1887) (Harlan) (p. 156)
Permanent regulation of nuisances not a taking. Deferential standard of review.
State statute declared manufacture of alcohol illegal 
Places that manufactured alcohol deemed nuisances and closed

State filed to have D’s brewery declared nuisance/closed
Holding: NO, not a taking…no compensation due
Shows deference to leg. choice -- alcohol poses threat to public welfare and is nuisance
“No one may rightfully do that which law-making power declares… prejudicial to the general welfare”
Not ED, only a regulation on use…doesn’t disturb owner in the control of his property for lawful uses; does not restrict his right to dispose of the property
Doesn’t matter that owners started brewing at site before it was illegal…no vested right
NOTES: 

a. Described by Rehnquist in Penn Central as a “nuisance exception to the takings guarantee.”

b. Some argue gov’t need not pay compensation for preventing harms, but should pay for extracting benefits
BUT it can be difficult to distinguish what’s a harm and what’s a benefit
AND according to Coase Theorem, no one is at fault/no harmful or beneficial use – just two conflicting land uses
Penn Central v. City of New York (S. Ct. 1978) (Brennan) (p. 182) [see infra]
Permanent regulation of historical landmark not a taking under 3-part balancing test Regulations substantially related to promotion of general welfare 

Agins [see infra]
Lucas v. South Carolina Coastal Commission (S. Ct. 1992) (Scalia) (p. 198) [see infra]
If perm. reg. deprives owner of all economically viable use of land, then it’s a taking. 

Palazzolo v. Rhode Island (S. Ct. 2001) (Kennedy) (handout)
Permanent regulation did not deny P all economically viable use under Lucas test
P’s co. purchased property, then state enacted legislation protecting wetlands from fill Property then transferred from company to P 
Two development applications denied: As-applied challenge
P held NOT denied all economically viable use of land under Lucas
Remanded to consider takings issue under Penn Central
Issues:

a. Is the case ripe? D  argues P did not receive a final decision under Williamson County b/c he failed to explore other, lesser uses of the land.  Court holds the case is ripe…while a landowner must give agency an opp’y to exercise its discretion, once it becomes clear that agency doesn’t have discretion or outcomes reasonably certain, claim is ripe….don’t have to exhaust all possibilities
b. Is P barred b/c he came to the taking? (had notice of earlier-enacted restriction)… ct. holds no, D not barred just b/c he came to the taking 

“If a regulation is unreasonable, it doesn’t become less so by passage of time or title”
State’s proposal would allow it to put an expiration on the taking’s clause; P wouldn’t be able to transfer full interest in title. Loses right to transfer.

Laws don’t become background principles for future land owners by mere enactment
NOTE: Majority claims to be not inconsistent with Lucas, but seems so…if the stick was never in your bundle of rights, then you can’t claim a taking…
c. Was P denied all economically viable use?

D argues P still able to develop upland portion of the property
ct. holds P not denied all econ. viable use of the entire parcel under Lucas test.
NOTE: P tried to raise issue of what the relevant property interest was…USSC refused to entertain since P had not addressed the issue before
d. DISSENT (Scalia): Coming to the taking should have no bearing on taking det.… knowledgeable/land savvy should be able to profit at expense of ignorant/risk-averse
4. Temporary Regulation

First English v. County of Los Angeles (S. Ct. 1987) (Rehnquist) (p. 288)

Temporary regulation a taking.

P owned property within National Forest… fire denuded hill upstream 
then flooding of P’s property, buildings destroyed

D’s interim ordinance banned rebuilding, fo reasonr of health and safety 

P wins: Temp regs that deprive owner of all econ viable use can be taking
Arguments against comp for temp reg as a taking -- possible readings ofAgins:

i. Excessive regulations can never constitute a taking
ii. Even if can constitute a taking, only remedy available is an injunction against gov’t.

iii. No compensation will be paid unless regulation deemed a taking and gov’t THEN decides to go ahead with regulation anyway (i.e., doesn’t rescind)

BUT arguments for calling it a taking:

i. Doesn’t matter how it arose or whether gov’t intended it to be a taking
ii. Self-executing clause of 5th Amendment
1st English DISSENT (Stevens):

i. Distinguish regulatory and physical takings.

ii. With regulatory taking, must consider diminution in value
iii. 3 dimensions of the regulation to be considered:

a--Depth: extent to which owner may not use the property in question
b--Width: Amount of property encompassed by the restriction
c--Length: Duration of the restriction
iv. Property interest: Market value as a whole in fee simple absolute
NOTE: On remand, Cal. Court found NO TAKING.

i. Ordinance for public safety (Mugler)
ii. Not a complete deprivation of value
BUT COMPARE: Tahoe-Sierra Pres. Council v. T. Reg. Planning Ag’y (S. Ct. 2002) (Stevens) (handout)
Temporary regulation not a taking.
Ps bought property around Lake Tahoe, intending to build homes, prior to 1980

Agencies with jurisdiction over Lake area adopted Planning Compact in 1980

Temp moratorium on all bldg around Lake while TRPA developed protective measures
Held temp moratorium on development NOT a per se taking under Lucas
Can physical and regulatory invasions be treated equally?

Holding: NO, not the same. While physical invasions a per se violation under Loretto, regulatory invasions must be considered on case-by-case basis
Should taking be found based on deprivation of all economically viable use (Lucas rule)?

P argues period of moratorium should be severed from period of ownership Complete deprivation during 32 months of moratorium
NO complete deprivation found when consider property as a whole
a.  Lucas stricty limited to cases when there has been a 100% deprivation
b. Property has 2 aspects: area and time of ownershi.

c. Can’t sever temporally, or every planning delay would become a per se total deprivation for that time period
d. Penn Central the appropriate test
Should exception be granted?  NO, would apply far too broadly.

DISSENT (Rehnquist):

No distinction between temporary and permanent physical invasion
The law often changes, therefore nothing can be said to be permanent
Land use regulations are not irrevocable, therefore never permanent
Majority would allow takings determination to depend on how gov’t labeled the action; Gov’t not precluded from extending “temporary” regs indefinitely
First English supports finding a temporary regulation can be a taking
Real issue whether there has been a total deprivation of economically viable use
From land owner’s perspective there’s no difference between temporary or permanent, physical or regulatory takings
Majority would allow gov’t to do by regulation what it cannot do through ED
DISSENT (Thomas): Temporary nature of regulation should go to amount of compensation, NOT the question of whether there’s been a taking at all
6. FOUR CURRENT TESTS

Penn Central v. City of New York (S. Ct. 1978) (Brennan) (p. 182)
As-applied challenges. 3-part balancing test.

NY Historic Landmark law—changes to P’s building façade require special approval 
P wants to build a 55-story office building on top of RR station; denied on aesthetic grounds
P did not submit alternative proposals or try to transfer development rights

P argued: 

--Law was a total taking of their property interest in airspace; or

-- Considering prop. as whole, law subst. diminished value to confer benefits on the public
Holding: No taking… Reasonably related to promoting general welfare

Did not diminish all economically viable use
Test: 3 part balancing test
A What is the economic impact on the claimant?
critical prerequisite: what is the relevant parcel?
B Were there Reasonable Investment Backed Expectations (RIBE)?

Was there reliance or a promise?

C What is the character of gov’t action?

 (i.e., physical invasions more serious, vs. regulatory controls)
P argues that air space = relevant property interest to be considered
Ct. says no-- takings jurisprudence does not divide single parcel into discrete segments
P argues value significantly diminished

Ct. says no -- Just b/c owners of historic landmarks more burdened others doesn’t mean there’s been a taking; even P benefits from preserving historic landmarks
Also, P may be able to build smaller structure – hasn’t applied for permit yet, so doesn’t know if all air rights have been diminished
Also, P has TDR’s, so air rights not completely diminished
NOTE: How great must the diminution be before it’s a taking under this test? Is 95% a taking?

Extent of investment backed expectations:
Expectations remain the same as always – P can continue to use the property as it has always been used [is this a fair standard?]
Character of gov’t action: Not phys. invasion, reasonably rel. to promoting gen’l welfare
Agins v. City of Tiburon (S. Ct. 1980) (p. 217-8) LESS IMPORTANT?
Usually facial challenges. 2-part test.

City downzoned area on slope

Owners of 5-acre parcel claimed rezoning had lowered property’s econ value and was a taking
Facial challenge to city zoning ordinance.

Rule: taking if *either* prong not met. Test: 
Must substantially advance legitimate state interest (from Nectow).

Must not deny an owner of all economically viable use of the land (from Penn Central).

Mere diminution in value not sufficient to constitute taking.

NOTE: Does this mean that there are no temporary regulatory takings b/c they are for a legitimate state interest and are not a complete diminution in value?
Lingle v. Chevron cert granted 2004
Hawaii case– cap on rents of gas stations struck down

states argue “substantially advance” prong is “too intrusive”
Loretto v. Teleprompter (S. Ct. 1982) (Marshall) (p. 194)

Per se test of permanent physical invasion
NY law --landlords must allow cable company to install cable, leave box, on rented buildings

Very small invasion, benefit clearly outweighed the burden
Is this minor, but permanent, physical invasion a taking? USSC holds YES

Any permanent physical invasion is a taking 

public good, amount of invasion, degree of harm all irrelevant
Rationale: Character of the governmental action (from Penn Central) dispositive when it’s a physical occupation…Per se violation.

Physical occupation the most serious violation of the “sticks in a bundle.”

Destroys right to exclude.

Destroys control over use of property.

Destroys right to transfer ownership.

Occupation more severe than regulation.

Amt. of area invaded irrelevant – const. protection cannot depend on size.

NOTE: Temporary phys. invasions not per se violations! but subject to Penn Central balancing test
BUT not all permanent physical occupations are considered takings. If property endangering others, its not considered a taking (i.e., diseased cattle, property used in commission of crime, etc.) Ct. recognizes that state has right to “regulate housing conditions in general.”

Lucas v. South Carolina Coastal Commission (S. Ct. 1992) (Scalia) (p. 198)

Per se test…2nd prong of Agins test
P bought two lots on coastline of SC, intending to build residence

Legislature then enacted regulation prohibiting construction seaward of baseline

Purpose to protect against erosion; No exceptions allowed

Act barred P from constructing anything on property (arguably $0 value)
Issue: Can a regulation constitute a taking?  Holding: YES

Test: When a taking will be found:

Permanent physical occupations (Loretto per se rule)

Regulation denies all economically beneficial or productive use of land (cites Agins, Nollan)

Denying all economic use is equivalent to a physical occupation
Ct. notes difficulty in distinguishing harm from benefit, so dumps noxious use first prong of Agins
What’s the property interest?

(a) Footnote 7: Rule in Agins doesn’t make clear
(b) Might have to consider reasonable investment backed expectations.

(c) Ct. doesn’t have to address in this case since P lost all use of entire parcel
EXCEPTION to this per se rule: State’s property and nuisance law already in place controlling
Burden shifts once prong met…to win this case, SC Coastal Comm’n must prove that state’s existing nuisance law prohibits the type of activity P wants to engage in
CONCUR (Kennedy): Nuisance law too narrow an exception and too static; State should be able to develop regulations as times change
DISSENT (Stevens): 

-- Rule is wholly arbitrary – landowner who loses 95% of value not compensated, while landowner that loses 100% value is compensated ?!

-- Freezes state’s common law not a good strategy
7. WHAT IF YOU CAME TO THE TAKING?

Ruckelshaus v. Monsanto (S. Ct. 1984)

No taking where gov’t disclosed trade secrets that P had been required to submit b/c Pwas on notice that the disclosure might occur at the time it applied for product registration

BUT COMPARE Nollan v. Coastal Commission (S. Ct. 1987)
 Landowners’ rights not altered b/c they got land after the reg they challenged was in effect
AND: Palazzolo v. Rhode Island [see supra]
Claimant not precluded from takings claim just b/c got land after reg came into effect.

[If regulation unreasonable, doesn’t become less so based on passage of time or title]
Otherwise, states could put an expiration on the takings clause
Wouldn’t be able to transfer full interest in title.

NOTE: O’Connor sez coming to the taking affects “reasonable inv.-backed expectations” 
Lucas questions – Does exception created in Lucas bar coming to the taking?

Inherent limitations on title create exceptions from requiring compensation
Can regs that existed prior to the landowner getting property be considered a limitation on title, thereby barring compensation? some state courts say yes
8. WHAT IF YOU’RE A NUISANCE?

LU regs pursuant to police power (protecting public health, morals, safety, and welfare) upheld against SDP attack if rational relationship to a legitimate government interest

Police power regulation that prevents harm to public is not a taking-- Nollan
BUT NOTE: Brennan’s fn 30 in Penn Central reclassifying cases not as preventing “noxious” use, but as implementing policy expected to bring wide public benefit 

Mugler v. Kansas (S. Ct. 1887) (Harlan) (p. 156) [see supra]
Nuisance exception to requirement of compensation. Deferential standard of review. 
Some argue gov’t need not pay comp for preventing harms, but should for extracting benefits
BUT it can be difficult to distinguish what’s a harm and what’s a benefit; see Coase
BUT COMPARE: Pennsylvania Coal v. Mahon (S. Ct. 1922) (Holmes) (p. 162)
Not just any gov’t concern is a legitimate interest. Stricter standard of review. 
Ps signed an agreement that D could mine coal under their property 
But state statute passed subsequently prohibited mining coal if it would cause subsidence
P sought injunction to allow continued mining
Can the police power extend to protection against subsidence? 

P alleges a taking of right to mine coal.

Police power held can’t be used here – not a legit interest; law took coal co’s property rights
Considered extent of diminution of FMV of property—here it took the entire support estate (defined by PA law as a separate property estate)—P has already contracted this away
If a regulation goes too far it will be recognized as a taking. (** Is this a balancing test?)

Strong public desire to improve pub. condition doesn’t warrant taking w/o comp… Must use ED
DISSENT (Brandeis): 

Based on Mugler, restrictions imposed to protect public health, safety and welfare not a taking… here merely prohibiting a noxious use
also questioned the relevant property interest – argued entire holding owned by coal company the relevant interest
NOTE: Keystone Bituminous USSC 1987 5-4 no taking

similar law except said it was serving pub. safety, enhancing land value, preserving water

even if support estates are separate, didn’t show all supp. estates affected, not complete taking

Rehnquist dissent – this is just like Penn Coal
Lucas v. South Carolina Coastal Commission (S. Ct. 1992) (Scalia) (p. 198) 
Nuisance exception if reg inheres in title itself, in the restrictions that background principles of law place upon land ownership.
III. EMINENT DOMAIN
when gov’t admits it’s a taking and offers compensation
A. The Public Purpose Requirement

General rule: Deference to legislature to determine what’s a public purpose. If not public purpose then government can be enjoined.
Berman v. Parker (S. Ct. 1954) (Douglas) (p. 1012)

Expanded scope of public purpose
Slums in DC found injurious to public health, safety and welfare

Attempt to acquire urban slums through ED, clear area and then sell to private entities for redev P owns a department store in area to be acquired through ED
SDP claim/as applied challenge arguing this is not for “public use”/“legit. gov. purpose”

Property cannot be taken through ED for private purpose and put into hands of private citizens

P’s argue simply making the area more attractive is not a legitimate public purpose
Ct. found for D federal agency
Leg has great deference to determine what’s a legit public purpose – use rational basis test 
Role of the judiciary extremely narrow.

This is good for public welfare, expansively defined: “spiritual as well as physical, aesthetic as well as monetary, beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled”

In sum, taking of private property for subsequent private redevelopment is ok – redevelopment doesn’t have to be piecemeal, lot by lot, building by building under the 5th Amendment of Const.

Hawaiian Housing Authority v. Midkiff (S. Ct. 1984) (O’Connor) (p. 1015)
Public use doesn’t have to mean use by the general public. 
Hawaiian land ownership system resulted in very small number of land owners

Most people were renting the land under their home, skewed market, inflated prices

State Land Reform Act: owners must sell land to gov’t—indiv. parcels sold to indiv. homeowners
SDP claim: Action of gov’t not for a legit public purpose b/c property resold to private individuals
Statue upheld; “Public use” does not have to mean land taken via ED is for “use of the public”

Sufficiently rational basis for Act = housing market concerns
Court doesn’t need to decide whether method chosen is the “best” or the most likely to work
Retains a purely private takings exception (last paragraph of case, pg. 1017)
Poletown Neighborhood Council v. City of Detroit (Mich. 1981) (p. 1017)

Boosting economy can be a public purpose. 
White ethnic neighborhood acquired through ED, cleared in order to allow expansion of GM plant

City claims interest in providing jobs
Use of ED upheld City’s announced purpose of strengthening econ base is a sufficient public use
decided under state constitution

OVERTURNED July 2004
BUT COMPARE: In re Seattle (Wash. 1981) (p. 1018)

Redevelopment not a public purpose [State courts are less deferential]
City wanted to acquire d’town property to enable private group to develop retail shopping center
Use of ED overturned: City lacked authority to use ED; bolstering private retail trade not a constitutional public use/purpose under state constitution
Kelo v. City of New London cert. granted 2004
demolition for “smart growth” project – public purpose? ACLU v. envi’s
V. VESTED RIGHTS AND SUBDIVISIONS
A. SUBDIVISION REGULATIONS (p. 476)
Subdivision definition varies from state to state
1. California: Division of improved or unimproved land for purpose of sale, leasing or financing whether immediate or in the future
2. Subdividing is an adjudicative act – findings required
Right to subdivide not the same as right to build. 

Avco Community Developers v. SCRC [see infra] 

Frustration at Avco outcome led to:

Development Agreements and Vesting Tentative Maps
A. Nonconforming use: use, though lawful when initiated, is now unlawful…form of vested right
note: vested rights derive from 
1. Originally thought that nonconforming uses would wither away over time

BUT often they flourish b/c there’s no local competition, sometimes high-demand services
2. Amortization period:  time in which property owner allowed to either comply or end use
a. Unreasonable and unconstitutional to require immediate compliance
b. Not all cts. support amortization, though
Critiques of amortization: deters investment in the property, results in deterioration
c. Reasonableness of amortization period – consider:

i. Balancing harm to individual against benefit to the public
ii. Period required to recover investment
iii. Normal useful life of a structure
iv. Non-financial interests

Village of Valatie v. Smith NY 1994 p. 220
facial challenge fails to losing mobile-home permission when land changes hands
owner has heavy burden of proving loss outweighs public benefit

B. at what point in development process do you have a right to finish project? Rules vary…
1. Some states require developed to have acquired building permit 
2. others only require a building permit have been filed.

3. Different degrees of reliance -- Some req. good faith reliance & subst. expenditure
Avco Community Dev’rs v. South Coast Regional Comm’n (Cal. S. Ct. 1976) (Mosk) (handout)

Strict application of what’s required for rights to vest. 

P developer owns property which it was planning to subdivide

Began some grading, storm drains but hadn’t finished, or applied for/rec’d building permit

Coastal Zone Act required builders in coastal zone to obtain permit for construction

Exception granted if builder had vested right prior to 2/1/73
Issue: Did P have a vested right even though it had not obtained a building permit?

Ct says NO, no vested right…

Though P relied on gov’t’s overall approval of subdivision, CA rule requires P to have obtained a building permit, plus substantial reliance and good faith
Reasons:  P had no details as to what was to be built
Also, issuance of building permit discretionary, not ministerial, so gov’t might not grant
No exceptions for PUDs
Allowing rights to vest merely on subdivision would impair gov’t’s ability to control LU
Developer agreements – leg. created these agreement to avoid waste
City of West Hollywood v. Beverly Towers (Cal. 1991) (p. 499)

Developer’s rights vest when last step necessary has been completed
D had obtained final subdivision map approval to sell condos before City enacted new regs limiting conversion of rental housing to condos
D delayed actual construction and City sought injunction
D held to have vested right to build

Rights vest from the date of approval
D had done the last step necessary at the time to commence conversion to condos
C. Vesting Tentative Maps: Gives developer a vested right to proceed w/ development, including right to obtain all necessary building permits and discretionary approvals, in accordance w/ laws at time application for tentative map complete
1. One bite at the apple rule: If local gov’t can impose condition at time of deciding on tentative map and declines, can’t later impose on dev’r when applying for bldg permit
2. California Statutes re Tentative Maps and Vesting Tentative Maps (handout) 

a. Tentative maps must be consistent w/ general plan
b. For 5 years after approval of tentative map, city can’t require other conditions for approval of permit
EXCEPTIONS: Can impose new conditions if:

i. Failure to do so would pose health or safety risk
ii. Condition required to comply w/ state or federal law
c. To approve a tentative map, applicant shall have:

a. Initiated proceedings via ordinance, resolution or motion
b. Published notice
3. California Grounds for denial of tentative map:

a. Design or improvements inconsistent w/ general plan
b. Site not suitable for proposal
c. Improvement likely to cause substantial environmental harm (unless finding of overriding consideration in CEQA)

d. Likely to cause serious public health problems
e. Interferes w/ public easements
D.  DEVELOPMENT AGREEMENTS
contracts between developer and gov’t

give dev’r “freeze period” during which subsequently enacted laws will not be applied to project
1. Arose out of critique of the results in Avco
NOTE: Still doesn’t protect developers from state and federal regulatory changes.

2. CONCERNS: 

a. Do development agreements bargain away the police power?

b. What rights do neighbors have to participate in the process?

3. Calif Gov’t Code: Development Agreements (handout)

a. Agreements subject to periodic review to assure good faith compliance.

b. Agreements must be fairly specific.

c. Rules and regulations in force at the time of agreement are those to be followed.

d. Agreements are modified or suspended as needed to comply with state and federal law.

e. Agreements must be consistent w/ general plan.

3. Differences between Vesting tentative maps and development agreements:

	Vesting Tentative Map
	Development Agreement

	Gov’t required to issue if standards met
	Gov’t not required to issue

	Rights vest when applied for
	Rights vest when agreement executed

	Adjudicative
	Legislative

	Not subject to referenda
	Subject to referenda

	Limited duration
	Not limited duration

	Freezes standards BUT doesn’t mean you automatically get approval
	Automatic approval


E. STREAMLINING THE REGULATORY PROCESS (p. 598) 
various observers think too many permits are required – costs in time and money

partial solutions:

· consolidate public hearings

· fast-track small/simple projects

· combine local dev’t permits into one?

· use special quasi-judicial hearing officer?
F. OFFICIAL MAPS

Official maps: maps of future streets for undeveloped areas.
A. Municipal Planning Enabling Act: Not required to pay compensation if person decides to build over area of future street

In re Furman Street (NY 1836) (p. 476)

No comp for bldg on prop. public st. site after it has been designated as such. 

Property owner argues should be comp’d not only for prop. taken but also for bldgs on property
No compensation held required
P was admonished ahead of time that he would not be compensated for new buildings
Even if required compensation – no requirement that compensation be made in $...the benefit to P of having streets is greater than the loss of right to build
B. Variations among states:

1. Some require official map

2. Some don’t require official map BUT if you have one, subdiv. regs must be consistent
3. Some restrict building on areas of proposed future streets
G. DENIAL OF SUBDIVISION PERMISSION
Richardson v. City of Little Rock Planning Comm’n Ark. 1988 p. 504
does comm’n have disc’ary auth. to disapprove subdiv. plat that meets min. req’ts in subdiv. ord.?
NO; technical reasons given were not real, and not good to make this subjective

dissent:  they’re trying to build on steep hillside, example of why gov’t needs discretion

also reasons related to issues discussed in ordinance—lot size, shape, and orientation
Lyman v. Winchester Planning Board (Mass. 1967) p. 508

appeal of approval of definitive subdivision plan

regs require considering conditions on adjoining land…
butcan approve without requiring projection of roads, water lines, and sewers, so this is OK
neighbors’ usual remedy is injunction to invalidate wrongly approved map

could court ever impose add’l req’ts in its own right?
See Eschete v. New Orleans La. 1971 cause of action for maliciously approving new subdivisions

See also Sheffet Cal. App. 1970 county liable to neighbors for drainage mess caused by subdiv
H.  UNREGULATED SUBDIVISIONS p. 511-514

typically small ones

other ways to elude:

-- make everything front on main road (by a few feet)

-- four by fouring

-- forcing judicial partition into lots

IV. SUBDIVISION REGULATIONS, BUILDING CODES, AND AESTHETIC CONTROLS 

A. AESTHETIC REGULATION (p. 557)
cultural stability rationale

1. Sign Controls

Passaic v. Paterson Bill Posting, NJ 1905
control is in excess of that essential to effect security of public; not ok to reg this tightly
Federal Highway Beautification Act required compensation (to get signs down, keep fed $)

amortization period req’d, but how long depended on facts of individual sign
Metromedia v. San Diego USSC 1981 (White) p. 560
billboard ban could be construed as safety issue, also aesthetic & economic (Cal. Sup. upheld)
but not narrowly tailored enough, too restrictive of noncommercial speech – facially unconst
Brennan concur: content-neutral ban, ok if sufficiently substantial gov’t interest

Burger dissent:majority insensitive to impact of billboards

forcing either allowing any noncomm signs, or banning all signs

on remand: can’t be saved

regulations on sign design 572-3

Lanham act – can’t make them change trademark

should on-site sign get special protection?

what about in the yard of house you’re painting (NJ says no)

taxes on signs?

do billboard bans increase customer reliance on chains?

how do politicians’ use of campaign billboards play into this?

City of Ladue v. Gilleo USSC 1994 Stevens p. 574
antiwar sign in woman’s window – faulted for ugliness, blight, and clutter, tarnish natural beauty, impair prop. values, impinge upon privacy and special ambience, safety/traffic hazards

Prohibition of signs on home property unconstitutional (at least as applied).
gov’ts may regulate signs, like any other speech, but this is more than a simple t/p/m restriction
no practical substitute esp. if poor or disabled; special audience; special identity-based meaning
more temperate measures could meet reg. needs
exceptions (such as for sale signs) destroyed credibility of ordinance rationales
Baldwin v. Redwood City 9th Cir. 1976 political signs:

· can limit size

· can’t impose fees

· can’t limit # of such signs

2. ARCHITECTURAL REVIEW

a. The Big Orange Splot

b. State ex rel. Stoyanoff v. Berkeley (Mo. 1970)
zoning enabling act authorized architectural review

aesthetic interests protectable as part of promoting welfare, preserving property value

“unsightly, grotesque, or unsuitable” is ok standard, not unconst. delegation of power

c.  1st Amendment intersections? artistic expression through architecture?

d. Vagueness Challenges

Anderson v. City of Issaquah (p. 579)
Purely subjective standard is void for vagueness/facially unconstitutional.
3. HISTORIC PRESERVATION
a. rationales: 
--preservation of social capital…?

-- property values

b. unusual examples: first McDonald’s, Boston Citgo sign
c. State by Powderly v. Erickson  Minn. 1979 (p. 585)
sustaining preservation of row houses as historical resources

factors considered:


1) who built it
2) who lived there

3) location

4) archi

5) unique materials

6) quality of workmanship

7) association w/builders, people, events

8) interaction w/other buildings

d. Rector of St. Bartholomew’s Church v. City of New York 2d Cir. 1990 (p. 589)
Landmarks Law – denied permission to raze “community house” and build office tower
church says free exercise rights violated and taking, both arguments rejected

per Employment Division v. Smith it’s facially neutral, not targeted at religion

per Penn Central  can still use prop in originally expected use

they have great discretion, yes, but no constitutional problem shown

e. A-S-P Associates v. City of Raleigh (p. 592) NC 1979
Oakwood historic district: overlay zoning area, challenged on const. and statutory grounds

historic districts are educational and economically beneficial – promote gen’l welfare

was not =P violation to exclude medical ctr –different kind of bldg, big investments in it already
VII. FINANCING THE URBAN INFRASTRUCTURE 

A. SPECIAL ASSESSMENTS (p. 734)

1. McNally v. Township of Teaneck NJ 1977(p. 734)
special assessments against res. prop’s for st. paving & curb building, calculated by front-foot

assessments supposed to be proportionate to benefit to a lot
instead of leg., can have board of disinterested landowners decide—that’s ok
taxpayers had burden of proving front-foot was not fair method, by clear and convincing ev.

one expert did this for some prop’s ; remand to reduce assessment for those
2. Louisville & Nashville RR v. Barber Asphalt US 1905 Holmes (p. 737)
KY lien against L’ville land for grading, curbing, and paving carriageway

=P claim: just a right of way, lot would not benefit, would be hurt by increase of travel

rejected b/c can’t be exact about amounts of benefit anyway

if the rule is not facially invalid, individual cases are OK even if out of whack

not a 14th A problem, even if not fair
3. Heavens v. King County Rural Library Dist. WA 1965 (p. 744)
const. to create local improvement dist. and levy spec. assessment for libraries?
NO -- can’t do this for public auditorium, same for library -- can’t track benefit to specific area

distinguish park case b/c that increases value of neighboring land

dissent: library more like park than aud. – quiet, not noxious, enhances property value
B. DEVELOPMENT EXACTIONS (p. 751)
1. Exaction v. Special Assessment
Exaction = broad term for req’t that dev’r provide or sometimes pay for a public amenity as a condition of getting approval to build

exactions have roots in special assessments


charged on real property as a way of paying for improvements – e.g. streets

s.a.’s aren’t tied to land use control hurdles -usually paid periodically or continually

exactions are more typically one shot

2. Types:

on site dedication
off site dedication

fees in lieu of dedication

impact fees

linkages – you can build this if you build this

set-asides or inclusionary zoning – same for low-mid income housing


things that can be funded range from water and sewer to parking to child care
3. Rationales:
make infrastructure dev’t more efficient by having developers cover some of the cost

mitigate negative effects of growth – internalize costs – also more efficient

enable growth – gov’t couldn’t provide infrastructure fast enough without this

discourage or guide growth depending on what restrictions and how strict\

ideal under Henry George tax theory –bear lightly on production, easily collected

3. Policy Critiques:


is this extortion from developers, forcing them to fund random projects?


is this codifying corrupt deals?

4. Legal authority for the assessment…
· home rule?

· limitation by statute? (CA Subdivision Map Act)

· state enabling act?

· do tax rules apply?  Prop 13

· Nollan and Dolan takings challenges – substantive justification

· why did you asked for so much (quantification)

Nollan v. California Coastal Commission (p. 764) USSC 1987 Scalia
can CCC condition rebldg. permission on xfer to public of easement across beachfront property?
concrete seawall separates beach from rest of lot

option to purchase conditioned on demolishing bungalow and replacing

building permit granted with easement condition

sought writ of admin. mandamus asking to invalidate condition
USSC: perm. phys. occupation has occurred (Loretto)-- property may continuously be traversed

doesn’t matter that they bought land after reg. came into effect; if CCC could not have deprived prior owners of easement w/o compensation, prior owners transferred full bundle of rights

reg. not a taking if it subst. adv. legit state interests and doesn’t deny owner econ. viable LU
need essential nexus between purpose and restriction
state is playing fast and loose with “access” --walking easement would not resolve blocked view

if don’t have that connection, check whether gov’t can do it (valid purpose) w/o comp – NO here
if purpose doesn’t match, it’s out and out…extortion (quoting NH case, 767)

Brennan (w/Marshall) dissent:  it’s a reasonable condition, we don’t require tremendous exactitude in police power use; even if nature of condition must match burden, this is fine

Blackmun dissent: no taking b/c valid police power and no econ. effect on property, no investment-backed expectations diminished, had notice before they bought

plus longstanding public access to this beach

Dolan v. City of Tigard (p. 770) USSC 1994 Rehnquist
wants to expand business to a bigger building --more runoff/impervious surfaces

exaction: need to improve storm drainage and build bike/ped path
there exists a nexus between the legit public purposes and the project, but as to extent…
what is meant by rough proportionality standard?
doesn’t have to be precise, but it’s about extent; it’s an individualized determination

need this be different from police power rational basis?
p. 776 Stevens dissent:  it’s adjudicative
conditions were not just limitation on use, but req’t that she deed portions to city

Ehrlich v. City of Culver City (p. 785) Cal. 1996 Arabian

sports complex losing $ -- P wanted to turn into condos

city council voted to approve rezone with $ exactions for public rec facilities

Mitigation Fee Act attempted to codify reasonable relationship standard

financial exactions on a discretionary/individual basis trigger the higher scrutiny of Nollan/Dolan

city may not constitutionally measure the magnitude of its loss or of the rec exaction by the value of facilities it had no right to appropriate without payment -- BUT some fee is OK

if greater costs to attract developer b/c this parcel no longer available, those costs ok

could require P to transfer rights to a diff. parcel it owns

remand to decide how much is ok
also 1% of total project value for art fund = ok
not a development exaction subject to Nollan/Dolan; aesthetic control w/in city’s powers

concur Mosk: money is different, and higher scrutiny when discretionary

Kennard concur/dissent:  art part ok, but no fee for loss of private facilities

San Remo Hotel v. City of San Francisco 9th Cir. 1998(p. 266)
need Williamson pursuit of state remedies proof for facial challenge on econ. viable use

but not for legit state interest challenge

West Park Avenue v. Township of Ocean NJ 1966 (p. 796)
billboards…have to pay board of ed. exaction money before can advertise housing development

no lawful authority/no statute supporting this – money to be returned to P

paid it – no remedy/moot?  no, paid under duress; laches not available to a conscious wrongdoer

Centex Real Estate v. City of Vallejo Cal. App. 1993(p. 807)
Property Development Excise Tax as condition on bldg. permit

is this in fact a development fee? no, excise tax -- ok under statute

5.MUNICIPAL DUTIES TO PROVIDE SERVICES
a. Civil Rights Issues

Hawkins v. Town of Shaw 5th Cir. 1971 p. 810
MS town w/ almost total res. seg.; black nbhd. lacks pavement, sewers, streetlights, more

class action section 1983 injunctive relief against mayor, clerk, aldermen

prima facie case of racial discrim shown, so use strict scrutiny – compelling state interest?
didn’t show such here… town must submit plan for rectifying the inequities

special concur:  this town unusual b/c no special assessments for improvements
dissent from en banc per curiam affirm: municipal services always involve subjective priorities

can’t prove compelling interest in doing/not doing a particular thing
Beal v. Lindsay 2d Cir. 1972 p. 813 

P’s = blacks and PR’s in Bronx, saying nbhd park not maintained as well as white-nbhd park

city said vandalism was the cause of problems
dismissed -- =P clause does not mandate equal results, just equal state effort/input
814-817 discussion of whether equal results or equal input are required
b. Extensions to Remote Areas

Moore v. City of Harrodsburg Ky. 1907

homeowner paying taxes for water and electricity, but his house doesn’t get them

ag lands are not exempt from taxation, even if get no benefit
Moore II
courts cannot manage affairs of city by injunction; officials have professional discretion
barring fraud, corruption, or arbitrary action, city decides where to put lines

Crowell v. Hackensack Water NJ Bd. PUC 1968

P asked for order that co. extend water to him without charging him $10K

D says extension is unreasonable and impractical, not req’d to speculate on success of dev’t
here no speculative risk—it’s along natural lines of expansion

public utility has duty to serve where such duty can be reasonably performed

extension here reasonable and practicable, furnishes sufficient business to justify
calabresi/melamed 4 rules or scenarios:
1) P demands service freely provided (Crowell)

2) interim damages for losses from when not provided (sought /denied in Front Royal 4th Cir. 1998)

3) provider can deny without liability (Moore II)
4) P compels service extended, but landowner pays costs (water co’s argument in Crowell)

traditional mandate of public water co’s was to provide for reasonable needs and wants of community now, as well as to plan for prospective and probable increases – Lukrawka Cal. 1915
First Peoples Bank of NJ v. Twp. of Medford  NJ 1991

town sold sewer-connection permits, could get even before dev’t approval, not transferable

Bank unable to buy b/c none left-- sued

court refused-- maybe someday ct. could order a municipality to increase sewer capacity

but these facts don’t support such an order; city has broad discretion

wasn’t arbitrary or unreasonable; all dev’rs had = access to the limited supply for sewer permits

not acting determined not to discharge duty, nocompelling case for supplanting muni discretion

Yakima County Fire Protection District v. City of Yakima WA 1993
challenging validity of outside utility agreements signed by appellant landowners as a condition of receiving sewer service from city of Yakima – must sign future petition for annexation
city takes on duty when holds itself out as willing or where city is exclusive supplier of util service beyond city borders – but in doing so it made annexation condition clear
if normal public utility, can only deny for utility-related reasons like lack of capacity

6. EASING THE FISCAL PRESSURE ON MUNICIPALITIES (p. 826)
--pool the revenue from lucrative things like malls, share throughout region

--rich cities pay others for providing services and amenities like affordable housing

-- shift responsibility for spending programs (schools?) away from local gov’t

VIII. DISCRIMINATORY LAND USE CONTROLS

A. ZONING MEASURES THAT THREATEN CIVIL LIBERTIES

1. Freedom of Religion

Daytona Rescue Mission v. City of Daytona Beach MD Fla. 1995 p. 236

denied church/homeless shelter use permit – that’s ok

shelter is not an accessory use, not a customarily related activity to church, per statute
test (Grosz for 11th Cir)
1) regulates conduct, not belief

2) secular purpose, secular effect

3) balance the interests

there are other shelters in town

religious exemption to code would have snowball effect

overall decision was fine
City of Renton v. Playtime Theaters US 1986 Rehnquist

no adult movie houses within 1000ft of school, park, church, dwelling

it’s a t/p/m reg, serves subst. gov’t interest and allows reasonable alt. means of comm…ok
don’t need locally specific facts about harms of theaters

Brennan dissent:  their findings are crap, nowhere near content neutral
not enough factual justification, plus not enough alt’s – 5% of city, mostly already occupied

RLUIPA (handout) – Religious Land Use and Institutionalized Persons Act of 2000
can’t impose substantial burden on religious exercise unless

-- compelling gov’t interest AND

--  least restrictive means

applies in LU reg or individ. proceedings -- must treat religious facility on [at least] = terms

can’t totally exclude religious assemblies or unreasonably limit religious stuff

2. Other Fundamental Rights

West Side Women’s Serv’s v. Cleveland ND Ohio 1983
strict scrutiny for zoning out repro clinics, b/c abortion is a FR (Roe)
B. DISCRIMINATION AGAINST THE POOR (p. 846)
1.  San Antonio ISD v. Rodriguez  USSC 1973
Wealth/economic class is NOT a suspect class.

Decline to use strict scrutiny in school finance case
2. James v. Valtierra (handout) USSC 1971
Rational basis standard for discrimination against the poor.

US Housing Act of 1937 – loans and grants to states for slum clearance and low-rent housing
const. amendment passed (by voters) bringing housing under referendum policy

plaintiffs, citizens eligible for subsidized housing, brought suit b/c couldn’t get fed funds (voters had rejected low-cost housing proposals)

fed leg. doesn’t require anyone to accept aid, or ban referenda

not an explicit racial consideration in the referendum rule; cal. strong tradition of referenda

slippery slope – are all referenda disadvantaging someone? what about filibusters and gov veto?

Cal. also requires referenda for other stuff – not singling out -- no =P problem, just democracy

Marshall +2 dissent :singles out low-income people, explicitly; invidious discrim

this tramples values of 14th A; wealth should be suspect class
3. Ybarra v. Town of Los Altos Hills ( 9th Cir. 1974)

One acre lot minimum for construction of home
Cited Rodriguez (below) as establishing that wealth is suspect classification only when P’s poverty made them completely unable to pay for desired benefit, and thus they sustained an absolute deprivation of a meaningful opportunity to enjoy the benefit.  

Plaintiffs met 1st  prong, but not 2nd—they can find a place to live elsewhere in Santa Clara Co.

Could have met 2nd if area considered was smaller.

C. DISCRIMINATION AGAINST RACIAL AND ETHNIC MINORITIES 

Village of Arlington Heights v. Metro Housing (p. 833) USSC 1977
village denied rezoning for low-and moderate-income apts.

per WA v. Davis need evidence of intent to prevail on =P challenge
just as a motivating factor, not only cause

impact may be good starting point; historical background is an evidentiary source

esp. if sudden change or departure from procedure points to discrim 

BUT here sequence of events does not raise suspicion

planning commission and board statements were about zoning

realistic concern about neighbors’ reliance for property values; buffer policy longstanding

remanded for consideration of statutory claims

Marshall concur/dissent

Washington v. Davis (mentioned p. 835) USSC 1976
discrim impact is not enough to find official action unconst., need discrim purpose for =P claim.
US v. Yonkers 2nd Cir. 1987and Atkins v. Robinson ED VA 1982 (p. 838)
can still prove intent in extreme circumstances
repeatedly ignoring board’s recommendations, and veiled racial expressions, respectively
Hawkins v. Town of Shaw (p. 810) [see infra]
D. DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES
City of Cleburne v. Cleburne Living Center  USSC 1985 (p. 856)
rational basis standard officially, but with bite it seems (see Marshall concur)

city doesn’t require special use permit for apt. buildings, frat houses, lots of other things

no reason shown why this poses specific threat to city interests

negative attitudes/fears do not provide basis for treating home differently than others

harassment by schoolchildren also not ok (school has retarded students too)

basis was irrational prejudice – so rejected
Bannum  -- circuit split on whether Cleburne applies to recovering-criminal-homes, or recidivism is a valid concern
Smith & Lee Assoc’s v. City of Taylor (p. 863) 6th Cir. 1996

under FHAA, must make reasonable accommodations by allowing elderly to live in group homes for dementia/etc. of up to 9 people (econ. viability minimum), but no disc. intent shown

Courts have differed on whether housing is a program/service/activity under ADA


or “benefit” under rehab act 

E. DISCRIMINATION AGAINST UNCONVENTIONAL HOUSEHOLDS (p. 848)
Many localities and states still prohibit unmarried couples cohabitating

Greeley CO


NC – instance of enforcement early 2004

VA


5 other states

Village of Belle Terre v. Boraas (p. 848) US 1974 Douglas
dwelling, unless fits set exceptions can have only one family

family is one or more persons related by blood, adoption, or marriage, living and cooking together as single housekeeping unit, exclusive of household servants

2 max living and cooking together but not related by blood/adoption/marriage

ok for locality to restrict density this way, under police power

marshall dissent:  privacy rights, zoning auth. should stick to number and kind of dwellings

Moore v. City of East Cleveland (p. 850) US 1977 Powell

single family only; P crim liable b/c people in household (2 grandsons, cousins) don’t fit definition

freedom of personal choice in matters of marriage and family life is one of the liberties protected by the DP clause of the 14th A

strict scrutiny--not narrowly tailored; our const. tradition doesn’t protect just nuclear family

Brennan concur:  disparate impact on black people?
real motivation: prevent kids coming to attend schools by living with uncle or grandparents

admin exhaustion issue b/c she didn’t seek variance? not raised
City of Santa Barbara v. Adamson (handout) Cal. 1980

group of unrelated adults in house -- can’t live together anywhere in town unless master/servants, conditional use permit for boarding house in another zone, or variance

Cal. privacy is broad--right to be left alone, specifically mentions home

need compelling interest -- vague city justification not enough
not narrowly tailored enough-- unfair to regulate unrelated, but not related, households

in general, zoning ordinances are much less suspect when focus on use than on who users are
dissent (manuel): right to live with whomever you want not covered by cal. const.
fine under fed Const – Belle Terre
Farmingville immigrant/day laborer controversy: Neighborhood Preservation Act caps residents

Orinda uproar about city leasing library out as homeless shelter

F. FEDERAL FAIR HOUSING ACT
SPEAKER: Chris Brancart

--constitutional tort statute– damages and full injunctive relief

-- covers discrim in:
rent/sales


otherwise make unavailable – such as no homeowner’s insurance, zoning

rules (terms and conditions)

statements

lies about availability

retaliation

lending

real estate/brokerage services

-- exceptions: housing for older persons, mom&pop situation

-- covers: race color nat’l-origin religion gender familial status disability
-- hierarchy of evidence

direct statements

comparative (tests, FRE 404)

historical (past practice)

statistical (census)

anecdotal (other victims)

circumstantial (timing/events)

a. Town of Huntington v. H. Branch, NAACP  2nd Cir. 1988, USSC aff’d per curiam (handout)
prima facie disparate impact case under FHA does not require showing disc. intent

town violated Act by refusing to amend zoning ordinance to permit construction of multifam dwellings outside urban renewal area and refusing to rezone selected site

site-specific relief to permit bldg. the project was warranted

b. Smith v. City of Taylor (p. 863 see infra REF smithvtaylor \h 
)
IX. REGIONAL AND ENVIRONMENTAL OBLIGATIONS OF MUNICIPALITIES
A. NEPA/CEQA
speaker: Tony Rossman
B. OBLIGATIONS TO CONSIDER NEGATIVE SPILLOVER EFFECTS OF USES NEAR MUNICIPAL BOUNDARIES 
Borough of Cresskill v. Borough of Dumont NJ 1954 p. 877

seeking to build shopping center in very corner of borough, near 3 res. dev’ts in other

responsibility for zoning effects does not halt at city boundary; illegal as spot zoning

Scott v. City of Indian Wells Cal. 1972 p. 879
must give adjoining nonresidents notice to the extent given similarly situated city residents

City of Del Mar v. City of San Diego (p. 880) Cal. App. 1982
SD did not abuse its discretion in approving large dev’t at border with small struggling ag town

Livermore – spillover no strict scrutiny, but if impacts region, must consider welfare of region

here SD suffers the negative effects too; dev’t is not but for cause of – growth effects in area

approval of project bears a real and subst. relationship to the gen’l welfare of entire SD region…

adequately researched & considered competing interests, approval constitutes reas. accomm.
C. OBLIGATIONS TO CONSIDER REGIONAL NEEDS FOR LOCALLY UNDESIRABLE LAND USES
1. Beaver Gasoline v. Zoning Board of Borough of Osborne (p. 896) PA 1971
validity of zoning ordinance presumed, even when it bans all gas stations
but it’s difficult to prove a negative (invalid ordinance)

all app. can do is show that ord. totally bans something that most of the country allows

now municipality’s turn to establish legitimacy of prohibition
2. Valley View Village v. Proffett 6th Cir. 1955 (Potter Stewart) p. 897
ordinance that makes suburb (fragment of whole) all res. NOT per se arbitrary and unreasonable
wouldn’t be fair /consistent w/planning purposes to force village to make comm. and ind. zones

Mo. case 1994 also upheld keeping whole town residential

Been – Legislative strategies for fairly siting LULU’s:

· dispersion

· impact statement

· quality of life (more general version of impact statement)

· fair share (math models for how many where in region)

· hybrid of fair share and impact statement – citywide stmt of needs

· aka fair share criteria

· suspect class

D. OBLIGATIONS TO ALLOW (OR PROVIDE) LOW- AND MODERATE-INCOME HOUSING (p. 911)

1. NAACP v. Mount Laurel (I) (p. 913) NJ 1975; USSC denied cert
town has regulated LU for money (low property taxes), not for people –aff. housing impossible
every munic. must by its land use regs presumptively make realistically possible an appropriate variety and choice of housing..under state law

police power must conform to basic state const. req’ts of SDP and =P

must recognize and serve the welfare of state’s citizens beyond the borders of the particular municipality; every city should bear its share of regional burden

2. NAACP v. Mount Laurel (II) (p. 925) NJ 1983
in exercising land use control, the state can’t favor rich over poor

new municipal land use law explicitly requires zoning with regional consequences in mind

must take affirmative measures, unless removal of barriers actually provides realistic opp.

affirmatives: 1) encourage or require use of state/fed housing subsidies

2) incentives or requirements for private developers setting aside portion for low income housing; things like density bonuses are constitutional and w/in munic. power

builder’s remedies: if seeking to build something that provides subst. low income housing, should get it unless envi or other subst. planning concerns

3. Hills Development v. Township of Bernards (p. 935) NJ 1986

constitutionality of Fair Housing Act (leg. response to Mt. Laurel)/ Council on Aff. Housing
admin agency defines regions, assesses regional lowinc housing need

litigation xferred to agency; decisions can be axed only by ct. “clear and convincing” evidence

muni’s can share burden—xfer 50% $, if housing near jobs & consistent w/regional planning

none of this changes the basic const. obligation; getting courts out of direct involvement is good

neighbor/community pressure *to* provide aff. housing – W. Oakland Central Station project

E. MUNICIPAL OBLIGATIONS TO ACCOMMODATE PRESSURES FOR REGIONAL GROWTH (p. 956)

1. MORATORIA

Associated Home Builders v. City of Livermore (p. 966) Cal. 1976
this is not penalizing travel and resettlement, right to travel cases don’t apply

moratorium ordinance is ok if reasonably related to public welfare—real and substantial relation

does ord., in light of probable impact, represent reas. accomm. of the competing interests?

party challenging ordinance bears burden of proof; P hasn’t tried to meet it here

Mosk dissent – this is presumptively invalid
state rules vary…no moratoria, or explicitly allow, or NJ need public health emergency
2. GROWTH PHASING PROGRAMS

Golden v. Planning Board of Town of Ramapo (p. 976)
there’s a rational basis for req’ing special permits to build –pts. for 5 types of public amenity 

even though wait looks long, give city credit for getting things built eventually

system in Ramapo eventually repealed – unearned points granted, and growth pressure waned

3. RATE OF GROWTH/QUOTA PROGRAMS

Construction Industry v. City of Petaluma (p. 983)
plan was constitutional: temporary freeze on dev’t, then cap of 500 units/year

complicated point system for awarding the 500 permits

if whole Bay did this, decline in housing quality, loss of aff. housing…but Petaluma only is OK
no right to travel or commerce clause problem
Petaluma program also eviscerated in subsequent years
4. ADEQUATE PUBLIC FACILITY REQ’TS p. 980
Florida statutory program of concurrency


locality can’t approve project that would reduce services below minimum levels

1/3 of Cali communities have something similar
5. URBAN GROWTH BOUNDARIES (p. 989)
Oregon 1973 statute-- localities required to establish them– all did by 1986

variance/exception program
      Cf. Oregon Measure 37 (2004 ballot initiative) requiring compensation to landowners if zoning/envi reg has hurt property value/ability to develop
6. DEMAND-DRIVEN SYSTEMS: NEW URBANISM (handouts)

a. Greenbelt Alliance speaker: Tom Steinbach



use infill and developer incentives to increase density attractively



current zoning rules – lot size, setback, etc. – antiquated and counter-productive



reduce parking requirements – easier to find sites, reduce car dependence

b. BayVision 2020 speaker: Mike Heyman


their proposal for integrated regional decisionmaking lost barely in state senate

c. Field Trip/Oakland Redevelopment Agency speaker: Jeff Chew



will “undesirable” uses like low-income housing and industry be priced out?



see also Anchor Steam brewery’s struggle to afford staying in San Francisco


d. NYT op-ed by Paul Krugman: is our national political/social ethos now dominated by car-fixated exurbanites who don’t understand the true meaning of community?
HAS P BEEN DENIED A PROPERTY RIGHT?





IF EMINENT DOMAIN, IS THE PURPOSE PUBLIC?





IS THE CLAIM RIPE?





IS THERE A TAKING?








Which property right/interest?





IS DEPRIVATION SIGNIFICANT ENOUGH TO COMPENSATE?





PHYSICAL INVASION?





Which test are you using?








