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1) INTRODUCTION

a) Historical Background

i) Colonial Period – European nations generally abided by the proposition that discovery granted the right to acquire and dispose of land, but did nothing to disrupt Indian right of occupancy.

ii) Confederation Period – Saw disputes between the individual states and federal government over control of Indian land.

iii) Removal Period (1835-61) – After War of 1812, it was no longer necessary to ensure Indians wouldn’t join British, so policies toughened.  After voluntary removal met with limited success, forced removal, particularly in southern states, took place.

iv) Reservation Policy (1861-87) – Westward expansion reached the Pacific, so Indians could no longer be pushed westward; reservations were created to confine them.

v) Allotment and Forced Assimilation (1871-1934)

(1) 1871 – Congress ended formal treaty making with tribes

(2) 1885 – After Ex parte Crow Dog, Congress extended federal criminal jurisdiction over major crimes to Indian country

(3) 1887 – General Allotment Act – Congressional effort to move Indians away from communal living to agricultural existence.  By 1934, tribal holding reduced by 2/3.

(4) Federal agencies established to take governing responsibilities away from tribes

vi) Indian Reorganization Act (IRA) Period (1934-40) – Ended allotment; gave the Secretary of Interior authority to create new reservations and approve tribal charters and constitutions; allowed for greater Indian self-governance and economic development

vii) Termination Era (1940-62) – Effort to terminate reservation land and assimilate Indians; Public Law 280, passed in 1953, extended state criminal and civil jurisdiction over Indian country in affected states

viii) Self-Determination Era (1962-Present) – Congressional effort (sometimes curtailed by the Court) to increase tribal sovereignty and governance, protect existing land, and move fiscal responsibility for services to tribes

b) Marshall Trilogy

i) Johnson v. M’Intosh (1823) – Marshall splits land title, conveying legal title to the conquerors through the doctrine of discovery while the tribes retain a possessory interest in the land.  While general rule of European discovery is to leave complete property interest with those with whom it originally resides, Marshall claims it’s an impossibility due to Indians’ savage nature.
ii) Cherokee Nation v. Georgia (1831) – Cherokee sue to enjoin Georgia from enforcing state law on the tribe, but Marshall rules that they are not a foreign nation under the Constitution and therefore can’t get into federal court.  Instead of stopping there, Marshall coins the “domestic dependent nation” status, which he states resembles the relationship between a guardian and ward.  
iii) Worcester v. Georgia (1832) – Georgia passes a statute stating that no non-Cherokee can be on the reservation without state approval.  Marshall rules that the Treaty of Hopewell’s “allotment” language actually means “reserved by”; the Reserved Rights Doctrine states that the tribe isn’t getting rights from the government – it already has them, and reserves everything not explicitly ceded.  There is also a subjective component – Indian treaties are interpreted based on how the tribe understands them.  States have no power over Indian affairs – only federal gov’t.
c) Marshall’s legacy: Canons of Interpretation
i) Ex parte Crow Dog (1883) – Both the defendant and plaintiff are members of the Sioux tribe, and the Court rules that, despite seeming plain meaning of treaty, the federal government has no jurisdiction over an Indian for a crime on another Indian.  The Court reasons that the tribe would not have meant to confer jurisdiction; the result would be a savage people being subject to laws they did not understand.
(a) Major Crimes Act (1885) – Passed in response to Crow Dog, assigned primary jurisdiction for major crimes by Indians to the federal government.
ii) US v. Winans (1905) – Most cited case for the reservation of rights doctrine.  The Yakima nation signs a treaty with the US for off-reservation fishing rights, after which Washington sells a fishing license to an up-river company which employs a fish wheel, effectively cutting off the tribe’s supply of fish.  The Court rules that, in the mind of the tribe, the treaty guaranteed a positive reasonable right of access to the river, which trumps the state’s ability to grant fishing licenses.
iii) Menominee Tribe v. US (1968) – Wisconsin attempted to subject the tribe to state fishing and hunting regulations, claiming the tribe was effectively terminated by a 1954 Termination Act statute.  Treaty said that reservation to be held “as Indian lands are held.”  The court interpreted the treaty broadly to include hunting and fishing rights and ruled that the Termination Act couldn’t have meant to abrogate Indian hunting and fishing rights because it didn’t explicitly do so and because the general intent of the statute was to settle debts to the Indians, not to take away rights.  Since the subsequent statute did not expressly overturn the previous statute, the previous provisions should be read into the statute; if Congress had meant to abrogate those previous rights, it would have done so explicitly.  The canons of interpretation apply to STATUTES too.
d) Assimilative Forces

i) US v. Clapox (D.C. Or. 1888) – Indian defendants challenge the jurisdiction of a CFR court created by the Sec of Interior and charged with prosecuting “Indian offenses.”  The court rules that the CFR court does have jurisdiction because Congress delegated authority to the executive branch – the purpose of the court mirrors that of the reservation, to educate, assimilate and civilize tribal members.
e) Indians & Tribes

i) Tribes – Federally recognized tribe defined by treaty, statute, agreement with the federal government.  CFR published all of the recognized tribes, including a provision that allows unrecognized tribe to become recognized even without an agreement.  
ii) Indians – Formal tribal membership is traced to allotment.  Enrollment is not required by many federal statutes, tribes are given leeway in determining membership criteria, and courts are generally deferential to Congressional definition in applicable statutes/treaties of tribal members.
iii) Morton v. Mancari (1974) – Affirmative Action for Indians.  The issue is (1) whether the EEOA of 1972 repeals the preferences given to Indians in BIA jobs by the IRA of 1934, and (2) whether the provision of IRA violates the 5th Amendment.  Blackmun first rules that the EEOA did not repeal § 12 of IRA, and second rules that it neither violates the 5th Amendment because Indians are a political classification, not a racial one, and therefore the case only demands rational scrutiny (statute must be rationally tied to Congress’ unique obligation to the Indians).  Indians should have leadership role in the BIA as a part of self-government.
iv) US v. Antelope (1977) – Defendant Indian makes an equal protection challenge to his conviction of felony murder in federal court; since Utah has no felony murder rule, they argue that because of their race they are being charged differently.  The Court rules that they can’t raise an equal protection claim because Mancari states that they are a political classification and not a racial one.
v) Livingston v. Ewing (1978) – Equal protection challenge to a Santa Fe, NM law that says that only Indians can sell handmade goods.  Court held that the law was valid because “Indian” is a political classification, not a racial one, so only rational basis review. 
vi) Rice v. Cayetano (2000) – Petitioners challenge a Hawaii voting law that restricts voting for certain trustees to Hawaiian descendents.  Court ignores the racial/political classification tension for Indians and just decides based on race classification and applies the 15th Amendment and notes that it would have been reluctant to treat native Hawaiians as an Indian tribe anyway.  
f) Indian Country
18 U.S.C. § 1151: Indian Country Defined
i) All land within reservations
ii) All dependent Indian communities
iii) All Indian allotments (on and off-reservation)
(1) § 1151(b) codified US v. Sandoval (1913) – fee simple communal ownership by tribe constitutes Indian country.
iv) Diminishment
(1) Solem v. Bartlett (1984) – A member of the Cheyenne River Sioux challenges his conviction in state court of rape, arguing that allotment had not diminished the reservation and therefore the crime occurred in Indian country.  The Court rules that only Congress can diminish a reservation, it must do so with a clear statement, and mere allotment doesn’t diminish a reservation.  Part of the Court’s reasoning is the reservation is still majority Indian, and part was the Reserved Rights Doctrine.
v) Dependent Indian Communities
(1) Alaska v. Native Village of Venetie (1998) – Government dissolved the reservation and put the land into a corporation scheme with tribal members as shareholders.  The court holds that the Indian corporation land does not constitute “Indian country” under 18 U.S.C. § 1151.  To be a dependent Indian community, must meet to requirements: (1) land was set aside by the feds for use of the Indians as Indian land, and (2) there is federal supervision over the use of the land.
2) FEDERAL POWER

a) Sources of Plenary Power

i) US Constitution: 

(1) Treaty power
(2) War power
(3) Indian commerce clause
(4) Property clause
ii) Worcester v. Georgia (1832) – tribal/federal relationship is exclusive.  States have no power.
iii) 1885 Major Crimes Act – passed in response to Crow Dog.
iv) US v. Kagama (1886) – The issue is whether the Major Crimes Act is constitutional in asserting federal criminal jurisdiction over tribes.  The Court rules that the MCA is constitutional because Indians are wards of the nation, and the ability to assert criminal jurisdiction is necessary and proper to the federal government’s role as guardian.  
(1) Two problems: (1) This is not a constitutional decision because MCA can’t be justified by any of the clauses in the Constitution (war, commerce, treaty clauses); (2) Guardian/ward relationship doesn’t give you the power to do anything you want with the ward (example: child).
v) Lone Wolf v. Hitchcock (1903) – Treaty says no more land cessions without ¾ approval from male member of the tribe but Congress clearly breaches the earlier treaty.  The Court rules that Congress may unilaterally abrogate an Indian treaty, justified mostly by the ward/guardian relationship.  Unclear whether Congress has to expressly abrogate the treaty (see Dion) but strong argument that trust relationship requires express language.  The case is still good law, although now when Congress institutes a taking of Indian treaty land, it must provide just compensation (Sioux Nation).
vi) US v. Dion (1986) – Defendant is member of Yankton Sioux, and is convicted of shooting bald eagles in violation of Endangered Species Act and Eagle Protection Act; he claims defense by treaty right.  Marshall rules that since the EPA has a provision for Indian religious purposes (with a permit), it must have had the purpose to restrict the general right to hunt eagles and therefore abrogate the previous treaty.  Since there is no treaty defense, Dion has no defense against the ESA.  Marshall rules that in order to abrogate a treaty, the Court need not find clear statement of intent but simply “clear evidence” of intent.
vii) US v. Sandoval (1913) – Criminal prosecution for bringing alcohol into Indian country.  The Court rules that clusters of Pueblo in New Mexico who own land in “community title” fee simple are “domestic dependent communities” and their land constitutes Indian country, giving Congress the power to legislate over them.  Again, the Court used the ward/guardian relationship as part of its reasoning, which is particularly disingenuous given the factual situation here (the Indians held land in fee simple, never having been subject to American conquest at all).
b) Limiting Federal Power

i) Delaware Tribal Business Community v. Weeks (1977) – The Kansas Delaware challenge an Indian Claims Commission claim distribution under the 5th Amendment.  The court rules that Congressional power over Indian affairs is plenary but not absolute, and is subject to judicial review under a very deferential rational review standard.  The case limits Lone Wolf, which seemed to suggest Congressional authority was beyond reproach.
ii) US v. Dion – In order to abrogate treaty, must have clear evidence of intent.  Frickey thinks this is limiting, however, in reality the evidence that is required seems pretty weak.
c) Tribal Recovery: Federal Mismanagement or confiscation
i) Sovereign Immunity
(1) Pre-1946 – Before 1946, tribes/Indians had to ask for a private bill granting a waiver of sovereign immunity and go to Court of Claims.  

(2) Indian Claims Commission Act of 1946 – 
(a) Claims arising before 1946 – broad waiver of sovereign immunity (see supplement for list) for money damages claims arising before 1946.  Must bring claims in Indian Claims Commission, appeal to Court of Claims, then to USSC.  Constitutional claims get FMV at the time of the taking with interest but nonconstitutional claims get FMV without interest.
(b) Claims arising post-1946 – must be raised in the Court of Federal Claims.
(3) Tucker Act (§ 1491)  – waiver of sovereign immunity for individual claims in the following areas:

(a) Regulation of an executive department
(b) Express or implied contract

(c) Liquidated or unliquidated damages not sounding in tort

(d) Executive order

(4) Indian Tucker Act (§ 1505) – tribal claims; violation of statute.
(a) Constitutional claims

(b) Statutes

(c) Treaty

(d) Executive Order

	Tucker Act (§ 1491) Individual claims
	Indian Tucker Act (§ 1505) Tribal claims

	Regulation of an executive dept.
	Constitution [violation of] 

	Express or Implied Contract
	Statutes [violation of]

	Liquidated or unliquidated damages not sounding in tort
	Treaty [violation of]

	Executive Order
	Executive Order [violation of]

	
	Claims otherwise cognizable if not a tribe.


ii) Loss of Aboriginal Title

(1) Original Indian title = cannot be traced to treaty, statute or agreement.  Only right to occupy, no right to convey.
Recognized Indian Title = can be traced to treaty, statute or agreement.

(2) Tee-Hit-Ton Indians v. US (1955) – Small band of tribes lays claim to over 350K acres, claims government owes them money under 5th Amendment for timber (claim brought under § 1505).  The Court rules that Congress had never acknowledged tribal title through a treaty, statute or agreement so none was abridged.  On the constitutional issue, the Court rules that aboriginal title [original Indian title] without government recognition creates no rights against taking protected by the 5th Amendment.  Takings of Original Indian title after 8/13/46 cannot constitute 5th Amendment takings because land is not recognized.
(a) This was bad lawyering – the lawyers shouldn’t have hung their hat entirely a Constitutional claim but should have argued a contract violation or liquidated or unliquidated damages under the last provision of § 1505 (“claim otherwise congnizable”)
iii) Recognized Title

(1) US v. Sioux Nation (1980) – After losing the Black Hills to the government after gold and silver was discovered, the tribe claims that the government abrogated an 1868 treaty.  Lone Wolf allows the government to abrogate treaties with only a good faith stipulation protecting the Indians.  However, Marshall actually says that Lone Wolf is no longer good law and the 5th Amendment should be triggered, giving the Indians right to just compensation with interest.  Marshall points out the conflict between the government acting as trustee and sovereign exercising eminent domain, and rules that since they were not acting in good faith, they could not have been wearing their trustee hat and must have been a sovereign abrogating the treaty.  Key facts: (1) recognized title, (2) good faith, and (3) value of land vs. compensation.
(a) Sioux Nation has refused to accept the money and $200 million sits in the federal treasury.  
iv) Executive Order Reservations

(1) Sioux Tribe v. US (1942) – The tribe claims that is owed compensation for lands granted by executive order and then returned to the public domain.  The Court differentiates executive order reservations from treaty-made reservations – occupancy interest subject to termination at will of the government; no compensation required.
(a) Problem: the language of this case is very dangerous because it suggests that Congress could wipe out millions of acres of exec. order reservations.  However, can we narrow the holding of Sioux Tribe to its facts?  The agreement was only intended to be for a short time.
v) Trust Theory

(1) Step 1: Recognized title
Step 2: Waiver of sovereign immunity
Step 3: Is there a trust relationship created by statutes/regulations?
Step 4: Was there a breach of the trust relationship?
(2) Cheyenne-Arapaho Tribes v. US (Ct. Cl. 1975) – The tribes alleged that the federal government breached its fiduciary responsibility by not investing tribal funds.  The court agrees, without touching the waiver of sovereign immunity issue, and rules that the government has a responsibility to invest the funds in “prudent” areas, similar to a private trust duty.
(3) US v. Mitchell (1983) – The Quinault tribe filed claims for money damages alleging that US breached its fiduciary duty by mismanaging timber (clear-cutting, etc.).  In Mitchell I, the Court ruled that the General Allotment Act only created a limited trust relationship that would not sustain money damages.  When Mitchell II comes around, the court finds that General Allotment Act created an express trust (full fiduciary obligation).  Under § 1491 and § 1505, a suit for damages must be found in other statutes, and construct a cause of action from the idea that the government has full management responsibility because of the trust relationship.  Here, the Court rules that the statute at issue dealing with timber creates a full fiduciary responsibility and therefore can fairly be interpreted as mandating compensation.
(a) Schools of thought: (1) Indian law is different, creating a wide ranging liability (broadly interpret fiduciary responsibility), (2) clear statement requirement: Indian law should be no different when it comes to waivers of sovereign immunity.
(4) US v. White Mountain Apache Tribe (2003) – The tribe alleges that the US has failed to preserve its trust land (military fort held in trust; gov’t demolishes buildings against tribal interests).  § 1505 contains a waiver of sovereign immunity, so the question is whether the applicable statute can be fairly interpreted as creating an express trust.  A divided court says yes.  Even though the statute doesn’t expressly state a fiduciary duty applies, the court infers those duties because: (1) statute says magic words “in trust,” (2) gov’t to manage the property under the statute, and (3) gov’t did actually manage the property.  
(5) US v. Navajo Nation (2003) – Tribe is unsuccessful in renegotiating coal mining contract so invokes statute requiring the US to re-negotiate but the feds negotiate a worse deal.  Result is opposite of White Mountain Apache.  Court finds that no trust relationship was created by the statute so no breach.
(a) Why a different result from White Mountain Apache?  (1) Statute doesn’t say magic words “in trust”, (2) level of management by the federal government, and (3) this case looks more like an administrative law case than a property management case.
(6) Cobell v. Norton (2001) – US gov’t cannot produce an accounting of how it has managed Indian money because the bookkeeping is so bad.  Even if the gov’t had managed the money reasonably, they cannot prove it because of bad record-keeping.  Bad record-keeping is a violation of the fiduciary duty.  Maverick judge held the government representatives in contempt for not producing the records.
vi) Conflicts of Interest

(1) Nevada v. US (1983) – The government represented both the tribe and farmers in a reclamation project divided water resources, an agreement which has hurt the tribe.  The government now claims that its fiduciary responsibility requires it to challenge the prior agreement (essentially admitting a conflict in the previous case).  Rehnquist rules that the case is barred by res judicata – the tribe is still a successor interest to the prior litigation.  He rules that the US Government can represent conflicting interests without compromising any of them.  Congress must have intended for the Sec of Interior to wear two hats, so there was no prior conflict and the Sec can use his discretion.  If the US breached its trust responsibility, then the only recourse the tribe has is against the government, not 3rd parties.
(a) Question: After Nevada, can the government ever be held in breach if it represents a competing interest to the tribe’s?  Some circuits have read Nevada narrowly as a case in which the government was found to have represented the tribe adequately in the prior case, leaving open the possibility of liability if it was found not to have.
3) CRIMINAL JURISDICTION

a) Federal Major Crimes Act – § 1153 – Federal jurisdiction for major crimes by any Indian on another Indian or non-Indian
b) General Crimes Act – § 1152 – General laws regarding punishment for crimes extend to Indian country except:
i) offenses committed by one Indian against person or property of another Indian.
ii) Indian committing any offense in Indian country who has been punished by the local law of the tribe.
iii) By treaty stipulations, Indian tribe has exclusive jurisdiction.
c) Assimilative Crimes Act – Gap-filler that any state crime can be prosecuted in federal court.  Good argument that doesn’t apply to Indian because even small crimes could go to federal court (ex. littering).  
	Crime
	Defendant
	Victim
	Federal Juris.
	State Juris. (except PL 280 states)
	Tribal Juris.

	Major Crime
	Non-Indian
	Indian
	Yes (GCA)
	No (Worcester)
	No (Oliphant)

	Major Crime
	Non-Indian
	Non-Indian
	No
	Yes (McBratney)
	No (Oliphant)

	Major Crime
	Indian
	Indian
	Yes (MCA)
	No (Worcester)
	No

	Major Crime
	Indian
	Non-Indian
	Yes (MCA)
	No (Worcester)
	No

	Minor Crime
	Non-Indian
	Indian
	Yes (GCA)
	No (Worcester)
	No (Oliphant)

	Minor Crime
	Non-Indian
	Non-Indian
	Yes (GCA)
	No (Worcester)
	No (Oliphant)

	Minor Crime
	Indian
	Indian
	No (GCA)
	No (Worcester)
	Yes (Crow Dog, Duro Fix)

	Minor Crime
	Indian
	Non-Indian
	Yes except when tribe punished (GCA)
	No (Worcester)
	Yes (Crow Dog, Cherokee Nation, Duro Fix)


i) Talton v. Mayes (1896) – Talton was a Cherokee convicted of murdering another Cherokee in tribal court; he claims his 5th Amendment rights were violated.  The Court rules that the Cherokee are a sovereign whose power of self-government does not flow from the Constitution but rather existed prior to it.
ii) Oliphant v. Suquamish Indian Tribe (1978) – Petitioners are non-Indians being charged in tribal criminal court on a heavily-allotted reservation that is less than 1% Indian.  The Court rules that tribes do not have criminal jurisdiction over non-Indians absent clear delegation of that authority from Congress.  The Court says that Congress never intended for tribal jurisdiction over non-Indians because non-Indians were not included in the Major or General Crimes Acts.  Marshall’s dissent argues that Indians retain the right to punish crimes in Indian country as an inherent right of self-government absent affirmative withdrawal of that right from Congress.
iii) Duro v. Reina (1990) – The Maricopa tribe is attempting to assert criminal jurisdiction over a non-member Indian for a crime against another non-member Indian (a 14 year old girl who was killed, although the actual charge is a weapons charge, a minor crime).  The Court rules that Duro’s relationship to the tribe is similar to the non-Indian’s in Oliphant; the tribe may not assert criminal jurisdiction over a non-member Indian.  The dissent argues that a jurisdictional void is created for minor crimes committed by a non-member Indian on another Indian.
(1) Question: How could the court have distinguished Oliphant?  (1) Oliphant was a case about and specifically addressed non-Indians, and (2) factually, the crime in Oliphant occurred on a heavily allotted and non-Indian reservation.
iv) “Duro Fix” – To avoid the jurisdictional void alluded to by the dissent, Congress amended ICRA to give tribal courts criminal jurisdiction over all Indians (both members and non-members).
(1) Question: Is this a delegation of authority from Congress?  If it is, tribal courts must comply with Constitutional mandates and we may have a double jeopardy problem if the federal government wants to prosecute along with the tribe (US v. Lara, 8th Cir.).  The statutory language calls it an affirmation instead of a delegation, but wouldn’t better language coin it a “removal of a preemption,” much the same way that Public Law 280 “removed” Worcester?
v) United States v. Lara (2004) – tribal member assaults a federal officer while removing him from the reservation per tribal order.  Both tribe and feds prosecute D and D claims violation of the double jeopardy clause.  The double jeopardy clause doesn’t apply to tribal and federal prosecutions because the tribe is acting as an independent sovereign.
4) TRIBAL SOVEREIGNTY

a) Basic Principles

i) Indian Civil Rights Act of 1968 

(1) § 1301 – Definitions 
(2) § 1302 – Constitutional Rights (differs slightly from Bill of Rights – i.e. no establishment clause)
(3) § 1303 – Writ of Habeas Corpus available to detainees in tribal court to test legality of detention (limits federal remedy to criminal cases).
b) See Criminal Jurisdictional cases – diminished jurisdiction over Indians and non-Indians.
c) Tribal Civil Regulatory Authority: Taxation & Land Use
i) Considerations:
(1) Land ownership
(2) Demographics
(3) Underlying federal policy
ii) US v. Mazurie (1975) – Defendants are non-Indians who operate a bar on the reservation without a permit from the tribe despite tribal law requiring them to have one.  Rehnquist, although somewhat ambiguously, rules that tribal authority to regulate the introduction of liquor onto the reservation is a delegated right from Congress.  Also see Rice v. Rehner in state authority to support proposition that tribe no longer retains inherent power to regulate liquor because of history of governmental regulation on liquor industry.
(1) Question: Is the ability to regulate liquor an inherent right of self-government?
iii) Montana v. US (1981) – The issue is whether the Crow Tribe can regulate hunting and fishing by non-members on a heavily allotted reservation.  The Court rules that the tribe can regulate hunting and fishing on reservation and trust land, but cannot regulate non-member hunting and fishing on non-member fee land.  The Court also states, in dicta, that the tribe retains the right to regulate non-member activity if (1) there is consent or, it affects the (2) political integrity, (3) economic security, or (4) health and welfare of the tribe.
(1) Two problems: (1) the Court treats the tribal police power on the reservation as a delegated power from Congress, which is a huge misrepresentation of settled law (Reserved Rights Doctrine), and (2) asserts that Oliphant stands for the proposition that powers of inherent self-government don’t extend to non-Indians at all, obviously a huge overstatement.
iv) Merrion v. Jicarilla Apache Tribe (1982) – Oil company under a long term lease on Indian land; in the middle of the lease, the tribe imposes a new tax.  The Court upholds the tribe’s ability to tax, ruling that it’s a necessary instrument of self-government.  The tribe was wearing its sovereign hat when imposing the tax, not its contracting party hat.  
(1) Problem: this case contradicts Oliphant because there is a participation deficit for non-Indians on the reservation but here, the Court doesn’t seem to care about that and doesn’t even recognize the contradiction with Oliphant.
(2) Underlying policy theme: Court wants to protect criminal rights more stringently.
v) Kerr-McGee Corp. v. Navajo Tribe (1985) – The tribe applies taxes to non-Indians as well as Indians without first getting Sec of Interior approval.  The court points to Merrion for the proposition that the tribe’s ability to tax is a power inherent to sovereignty, and that while Congress can check that power, it has not done so in this case.
vi) Brendale v. Confederated Tribes & Bands of the Yakima Indian Nation (1989) – The issue is whether the Yakima can regulate zoning on their reservation of non-member fee land.  There is no majority decision.  Stevens’ plurality rules that the tribe is permitted to zone non-member fee land in the closed area of the reservation because they have a legitimate interest in preserving the character of that land.  However, the tribe cannot zone the open portion of the reservation because, by allowing heavy allotment they have given up the ability to define the character of that portion of the reservation.  White’s opinion argues that Montana stands for the general rule that tribes cannot regulate non-member fee land at all because it does not go to tribal self-government unless a nuisance-style claim arises from one of Montana’s three exceptions.  Blackmun’s opinion argues that since Montana was such a departure from settled case law (Colville, LaPlante, Merrion, National Farmers) it should be read narrowly and its exceptions broadly – in essence, the exception should eat the rule.
d) Tribal Civil Jurisdiction 
i) Williams v. Lee (1959) – The Court ruled that a non-Indian could not sue tribal members for failure to pay their debt at the plaintiff’s reservation store; the Court rules that the plaintiff could not sue the member Indians in federal court.  The case is seen now as falling under a Montana exception (there was language about protecting the power to self-govern), as most cases since have attempted to get non-Indians into federal court and away from tribal courts.
ii) Santa Clara Pueblo v. Martinez (1978) – The issue is whether ICRA can be interpreted as sustaining declaratory or injunctive relief for violations of § 1302.  Here, a mother challenges the patrilineal lineage requirements for tribal membership.  The Court rules that the only federal remedy allowed by ICRA is the writ of habeas corpus.  This essentially limits federal substantive review to criminal cases.  
(1) This is also a bad-facts case for the petitioner – What goes more to the inherent power of self-government than the ability to define membership?  There is an exception to the rule: officers of the tribe can be sued in their official capacities for injunctive relief in federal court. 
iii) National Farmers Union Insurance v. Crow Tribe (1985) – The issue is whether the tribe has civil jurisdiction over non-members after Oliphant; an Indian child is injured on school district property on the reservation.  Stevens rules that Oliphant doesn’t apply, mainly because the federal government hasn’t explicitly taken over civil jurisdiction the way they had criminal jurisdiction (MCA & GCA).    
iv) Iowa Mutual Insurance v. LaPlante – Car accident on the reservation (unclear whether tribal or state road).  Petitioners attempt to remove their case to federal court by asserting diversity jurisdiction but the court rejects this argument and places an exhaustion requirement on civil adjudicatory jurisdiction – tribal court remedies must be exhausted before a federal court may examine the case.  Even then, the federal court review the case for jurisdiciton only, not substantive review.
e) Erosions of tribal civil judiciary authority
i) Strate v. A-1 Contractors (1997) – Widow of a tribal member and her 5 member children bring suit against the non-member defendant stemming from an auto accident on a state highway within the reservation.  By the time this case gets to the SC, the only issue is non-member P versus non-member D.  The Court holds that the civil authority of Indian tribes generally doesn’t apply to nonmembers unless it fits into one of the Montana exceptions, either (1) consent, or (2) a direct effect on tribal political autonomy, economic interests, or health and safety.  The Court has a very narrow definition of consent (even here, where D’s company is under contract with tribe), and the tribe’s political autonomy is not affected by the inability to exert regulatory or adjudicatory power over state highway accidents.
(1) Problems: (1) extends Montana from non-member fee land to all non-Indian land (alienated non-member land as in Brendale), and (2) narrows the Montana exceptions
(2) Arguments in favor of the tribe – see class notes for lots of ‘em…
ii) Atkinson Trading v. Shirley (2001) – The Navajo Nation imposes an occupancy tax on any hotel within its boundaries, including petitioner’s, which is on fee land.  The tribe relies on Merrion, but Rehnquist distinguishes the case because that case dealt with tribal land; this case is governed by Montana because it’s on non-member fee land, and therefore the tax must fall under a Montana exception.  The Court rules that there is no consent here because the tax must derive exactly from the consensual relationship (so tribal services to the hotel don’t count), and second that the ability to tax the hotel doesn’t go to tribal political integrity.
(1) Problem: The reservation is 90% Indian, so doesn’t this look like closed land from Brendale?  How is Brendale now justified, as the only case in which the tribe can regulate non-members on non-member land?  It may be the language about preserving the character of the closed land that can go to a Montana exception.
iii) Nevada v. Hicks (2001) – Here, respondent filed § 1983 claims against the state wardens in their individual capacities for destroying his property during a search by state officers, which occurred on member fee land on the reservation.  Scalia rules that land title is not dispositive in this case (because the incident occurred on member land), that the only question is whether the Montana exceptions apply, which they clearly don’t here.  Scalia doesn’t even care that there was no exhaustion in the case.
(1) Good lawyers will try to limit this case to its facts -- where state officers are being sued, there is no tribal jurisdiction.
	Plaintiff
	Defendant
	Source of Claim
	Jurisdiction 

	Indian
	Indian
	Indian Country

Non-Indian country
	Tribal (exclusive)   Williams v. Lee
Tribe or state (concurrent)

	Indian
	Non-Indian
	Indian Country (except non-Indian fee land)
Non-Indian fee lands in Indian country

Non-Indian country
	Tribe or state (concurrent)  National Farmers
State, possibly tribal (concurrent)

Montana, Brendale, Strate
State (exclusive)

	Non-Indian
	Indian
	Indian Country
Non-Indian country
	Tribe (exclusive)    Williams v. Lee
State, possibly tribal (concurrent)

	Non-Indian
	Non-Indian
	Indian Country
Non-Indian country & Indian country fee lands
	State, possibly tribal (concurrent)
State (exclusive)



       *Doesn’t apply in PL 280 states
f) Tribal Sovereign Immunity

i) Oklahoma Tax Comission v. Citizen Band, Potawatomi Indian Tribe of Oklahoma (1991) – Tribal-owned convenience store sells cigarettes to non-members.  State attempts to sue the tribe for back-taxes.  Court holds the tax is valid but finds that the state cannot sue the tribe unless there has been an express waiver of sovereign immunity by the tribe or Congress.
ii) Kiowa Tribe v. Manufacturing Technologies (1998) – The tribe retains sovereign immunity, even for claims arising out of off-reservation activity.  This is like an old Indian law case, with tribes retaining sovereignty that is derogated only by Congress and subject to the canons.

5) STATE AUTHORITY

a) Public Law 280 (1953)
i) State jurisdiction authorized to 6 mandatory states: California, Minnesota (except Red Lake), Nebraska, Oregon (except Warm Springs), Wisconsin (except Menominee), Alaska.
ii) 1968 amendments were positive for tribes, including:
(1) tribal veto—tribes could refuse state jurisdiction
(2) retrocession—states can give jurisdiction back to the feds (no tribal consent req.)
(3) one tribe at time—states can take jurisdiction one tribe at a time
(4) subject areas—states and tribes can negotiate for state to have jurisdiction in only certain subject areas.
iii) Bryan v. Itasca County (1976) – Minnesota attempted to assess a property tax on tribes under the civil jurisdiction provision of Public Law 280.  State has a strong plain meaning and purposive arguments that the statute meant to assert civil regulatory authority over tribes, but the Court rules that Public Law 280 confers only civil adjudicatory authority over tribes and not regulatory power.  The state doesn’t have the power to tax because PL 280 doesn’t expressly grant that right.  This is the strongest application of the canons ever – cite whenever possible.    
b) State Authority Absent Congressional Delegation: Case-by-case analysis 
Federal Preemption test OR Tribal self-government test


i) Williams v. Lee (1959) – “Infringement test” – would the application of state laws infringe the rights of Indians to make their own laws and be ruled by them?  Navajo law doesn’t allow for garnishment of wages on court judgments but state law does allow for garnishment.  Because of this difference, Navajo law must apply here or there would be an infringement on the tribes right to make their own laws and be ruled by them.The Court ruled that a non-Indian could not sue tribal members for failure to pay their debt at the plaintiff’s reservation store; the Court rules that the plaintiff could not sue the member Indians in federal court.  The case is seen now as falling under a Montana exception (protecting the power to self-govern).
ii) Warren Trading Post (1965) – “Garden variety federal preemption” – Licensed Indian trader with primary place of business on the reservation.  State cannot apply sale s tax because of federal pre-emption.  
iii) McClanahan v. Arizona State Tax Commission (1973) – State attempted to impose state income tax on Navajo member who earned entire income on reservation.  The Court held that the state cannot impose an income tax on a member of the Navajo for income derived from on-reservation activity.  Federal [Indian law] preemption test – state cannot regulate on the reservation when federal law pre-empts state authority (balancing of state, federal & tribal interests).  Dangerous language in the opinion -- “platonic notions of Indian sovereignty.”
iv) Washington v. Confederated Tribes of Colville Reservation (1980) – The issue is whether Washington can impose a cigarette sales tax on non-Indians in Indian country.  McClanahan makes it clear that they can’t impose the tax on members in Indian country absent Congressional intent, but is silent on effect on non-members.  The Court rules that the state can impose sales tax on non-members on reservation when state interests outweigh tribe & federal interests.  Key facts: (1) No value added on the reservation; (2) tribe is marketing an exemption from state law; and (3)  there is a substantial off-reservation effect, including loss of revenue and unfair competition.  

Here, the tribe doesn’t have an infringement argument because: (1) they can still impose their own tax, and (2) doesn’t go to self-government because burden borne completely by non-members.
v) Central Machinery v. Arizona State Tax Commission (1980) – The petitioner is an off-reservation company that sells farm equip. to the tribe on its reservation so the tribe doesn’t have to pay the state sales tax.  The Court rules that the state can’t impose its sales tax on the transaction occurring on the reservation.  The case can be differentiated from Colville in several ways: (1) value added on the reservation because farm equip. to be used on res.; (2) buyer is the tribe so not marketing exemption to non-members, (3) not much loss to the state because one-time sale.
vi) White Mountain Apache Tribe v. Bracker (1980) – Logging company operating on the reservation.  The Court rules again that Arizona cannot impose profits or fuel usage tax on transactions that occur on the reservation.  Federal preemption test Like Central Machinery, the tribe is the buyer and there is value added on the reservation, whereas the only state interest is general revenue-raising and provides no services to the tribe.
vii) New Mexico v. Mescalero Apache Tribe (1983) – Tribe created a hunting & fishing resort on the reservation allowing non-members to hunt without following state regulations.  The Court rules that the state cannot regulate the tribe’s hunting and fishing complex; the gaming occurs entirely on the reservation and is regulated by the tribe along with the federal government for the benefit of its members, and the state has identified no legitimate off-reservation effects.  First Colville factor (marketing state law exemption) is NOT determinative.
viii) Rice v. Rehner (1983) – The Court rules that California may require on-reservation trader to obtain a liquor license.  Since the federal government did not preempt the ability of the state of regulate liquor and the tribe did not originally retain that authority as part of its inherent power of self-governance because history of gov’t regulation of liquor sales, the state may regulate liquor licensing on the reservation.  
ix) California v. Cabazon Band of Mission Indians (1987) – California wants to regulate gaming on the reservation.  The Court rules that Public Law 280 applies only to prohibitory laws (entirely criminal) but not to regulatory statutes that happen to have criminal penalties.  Because gaming is not entirely prohibited in CA, the statute is regulatory so the state does not have jurisdiction.
(1) Problem: The prohibitory versus regulatory distinction is a poor one because almost any criminal statute could be construed as a regulatory law (ex. DUI, homicide).
x) Cotton Petroleum v. New Mexico (1989) – both state and tribe impose taxes on nonmembers leasing res. land for oil drilling and multiple taxes exceed off-res. taxes.  The Court grants the state authority to tax oil and gas profits on non-member lessees on the Jicarilla Apache Tribe because: (1) no federal preemption, and (2) no infringement on tribal self-gov’t because multiple taxes.  
(1) How is this case different than Bracker?  (1) New Mexico provides direct services to the tribe, (2) state has a history of regulation/taxation on the reservation (off-reservation effects of overturning status quo), and (3) the Court rules that there is no pass-through effect on the tribe so the on-reservation effects are minimal (this probably isn’t right).
	State regulation upheld
	State regulation invalidated

	Colville—cigarettes to nonmembers where tribe marketing their state tax exemption, no value added on res. & spillover effects off-res.
	Williams v. Lee – infringement test.  State garnishment of wages for tribal member not allowed b/c tribe doesn’t allow it (infringement). 

	Rice—state alcohol licensing regulation.
	Warren Trading Post—Indian trader sales tax

	Cotton Petroleum—multiple tribe and state tax on oil production
	McClanahan—state income tax on tribal member who earned entire income on res.

	
	Bryan—property tax

	
	Central Machinery—one time sale of farm equipment

	
	Bracker—gas tax on non-member timbering contractor on the reservation.  

	
	Mescalero Apache—hunting resort

	
	Cabazon Band—bingo and card games on res. not subject to state regulation


Policy themes:


When Indian has to pay the tax, Court strikes down the tax (tribe as buyer).





When non-Indian has to pay the tax, the Court upholds the tax (tribe as seller to non-Indian) 











Bad facts:


Demographics are important.








General Rule:


The states cannot regulate Indians on the res., but when regulation targets non-Indians, state, federal & tribal interests must be weighed on case-by-case basis.





Two Tests:





(1) Federal [Indian law] Preemption





(2) Infringes on Indian self-gov’t











Consider whether the state is providing services to the tribe.











Fed. property management responsibility is important – (1) how much management were they legally req. to do? 


(2) how much did they actually do? 








