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1. Historical Background

a. Art III of the US Constitution provides for federal courts.

i. Supreme Court is created by Art. III.

ii. Constitution left for Congress to actually decide whether to create inferior federal courts.

b. Judiciary Act of 1789
i. Congress took that authority from Art. III and went ahead to create lower courts.
ii. Structure of today’s courts can be traced back to this act.

c. Circuit and District Courts

i. Act created these two types of courts.  [different now]  

ii. Circuit courts staffed by Supreme Court justices “rode” the circuits and district judges who resided in the circuit.

iii. District courts staffed by district judges.  

iv. Jurisdiction

i. Circuit: original and appellate over district court; district: only original jurisdiction. 

ii. Diversity jurisdiction

a. Act conferred diversity jurisdiction (original), exercised concurrently with state courts.
b. Modern jurisdictional provision conferring this on federal trial courts is 28 USC 1332.  

iii. Removal jurisdiction

a. circuit courts could also hear diversity cases removed from state courts.  Permitted when D was an out-of-state citizen, as it is today.  Modern statute is 28 USC 1441(b).
iv. Admiralty 

a. exclusive in federal courts.

v. No general original federal question jurisdiction

a. not that big of a deal to not have federal question jurisdiction because back in 1789, there were not that many federal rights, so few federal question cases.  

d. Supreme Court jurisdiction

i. Original jurisdiction: suits between states, suits between states and citizens of other states.  Similar to today.
ii. Appellate jurisdiction: Act gave Court appellate jurisdiction over state decisions when right was claimed under federal law and state decision was unfavorable to federal right claimed.

i. important because Court becomes supreme expositor of federal law

iii. Appellate jurisdiction over circuit courts:

e. Rules of Decision Act: 

i. Provided that federal courts shall follow laws of states in cases “where they apply”

ii. Basis for Swift v. Tyson and Erie.
f. Summary of Judiciary Act of 1789:
i. Created a federal court system: congress took earliest opportunity to do so.
ii. Narrowed jurisdiction than what was authorized by Art. III: 

i. inferior courts given some but not all authorized by Art. III; Congress since has never conferred full scope of constitutionally authorized jurisdiction.

iii. Established categories of suits within federal courts’ jurisdiction: including…
i. domestic commerce and possible prejudice against out-of-state citizens
ii. foreign commerce and international relations

iii. assertion of federal rights

iv. No general original federal question jurisdiction by this Act

i. conferred in 1875 by statute.

g. Civil War changes:

i. Amendments and Civil Rights Act of 1871

i. 13th, 14th, 15th amendments created federal rights that had not previously existed; Congress could implement these amendments “by appropriate legislation.” 

ii. Civil Rights Act: 

a. Act prohibits anyone acting under color of state law from depriving any person of rights under the Constitution; conferred jurisdiction on inferior federal courts to hear cases brought under the Act.  

h. General Original Federal Question jurisdiction

i. 1875: Congress conferred general original federal question jurisdiction on the federal circuit courts.
ii. Jurisdiction over cases “arising under” federal law; 

iii. First construed to be as broad as “arising under” under Art. III, but had been reduced by judicial construction to its modern dimensions.

iv. 28 USC 1331

i. Creation of Circuit Courts of Appeals [1891]

j. Specialized Courts

i. Territorial 

ii. DC courts
iii. Claims court

iv. Etc.

2. Cases and Controversy
a. Introduction:

i. Federal courts created by Art III are bodies of limited competence: Power of judicial review is limited in two important ways:

i. “Case or controversy”

a. a constitutional limitation
ii. Justiciability

a. sometimes seen as part of case or controversy; sometimes just prudential factors.
ii. Meaning of case and controversy

i. A question must be presented as part of a judicially cognizable dispute.

ii. Justiciability—a sub-constitutional question, often hinges on prudence.

b. The power of judicial review Marbury v. Madison [1803]
i. Marbury brought suit in original jurisdiction of Court for delivery of a commission appoint him Justice of the Peace; in-coming President Jefferson said no way.
ii. ( Marbury validly appointed and entitled to commission, but not entitled to mandamus remedy.
iii. Marshall thinks that Art III writ of mandamus could only be exercised under the Court’s appellate jurisdiction; Congress’s attempt to issue writ in a suit brought under original jurisdiction was unconstitutional.  
iv. “Province and duty of the judicial department to say what the law is.”  
i. [narrowly read, case only states that Court cannot be compelled to do something that it thinks is unconstitutional.]
c. Modern Scope of Judicial Review:
i. Declare unconstitutional acts of Congress and state statutes
ii. Substitute its constitutional judgment for that of President and order President to perform.
iii. Order state officers.
iv. Note: Docket management, by 1988: almost entirely discretionary.  
d. Relation of Judicial Review to case or controversy and justiciability 
i. Because of power of judicial review—to require branches of federal government and state governments to follow interpretation of law—and tenure of judges, one way to reduce their power is through case or controversy and justifiability.

e. Advisory Opinions
i. Some sub-elements [also appears in other doctrines]

i. will not answer questions from a coordinate branch of government about contemplated action.

ii. there must be adverse parties seeking resolution of a concrete and bona fide dispute.

iii. will not decide case if liable to being overturned by one of the coordinate branches.

iv. Note: Art. I courts and state courts: not subject to bar against advisory opinion; not created by Art. III.
ii. Correspondence of the Justices
i. Jefferson sent questions to Justices; refused to answer. 
ii. Reasons

a. Do not want to commit answer now, only to change it later upon closer inspection.

b. Abstract hypos not likely to lead to sound judicial opinion; need particular facts.  

c. No adverse parties to advocate their side and underscore for court the consequences of action

d. Other branches can get their own legal advice. 

iii. The demise of advisory opinion?: Buckley v. Valeo [1976]:

i. action for declaratory/injunctive relief attacking constitutionality of all the major elements of the Federal Election Campaign Act of 1971, including limitation of political contributions, etc.

ii. statute provides that any individual eligible for vote, etc, can bring action as appropriate to “construe the constitutionality of any provision of this Act.”  Provided for expedited hearing

iii. ( court took the case and answered all questions and noted in passing that Ps have personal stake, there is real and substantial controversy, etc.

iv. Notes: 

a. Fletcher thinks court should not have taken case; no facts alleged, only questions raised in complaint.  No factual development and Justices know very little about campaign finance.  Admitted that there is adversary.

b. Congress really passed statute to get Court’s advice.

f. Executive/legislative revision: the requirement of finality 
i. Reluctant to issue judgment if subject to revision by coordinate branches of government.
i. Would violate principle of separation of powers.  

ii. Interfere with finality of judgments.

ii. Secretary of War has final say, not the court: Hayburn’s Case [1792]
i. Invalid Pension Act of 1792: charges federal circuit court to determine whether pensioner has been injured, etc; if so determined, then goes to secretary of war, who placed pension on list, unless he suspects “imposition of mistake”—i.e., secretary could withhold pension.  [Even if approved by court and secretary, Congress could refuse to pay]
ii. ( Court refused to hear case, raised issues of executive and legislative revision.  

iii. Court considered whether courts could express nonbinding opinions on veterans’ benefits

iv. [Violated separation of powers, since judicial actions could be revised and controlled by legislature and executive]
v. [Implication: it is a Art III problem, not a standing problem; court will not decide a case that it has no final say on; ]
iii. Gordon v US [1864] [p.103]
i. Federal statute provided that a money judgment issued against the US by Claims Court [non-Art III court] would be paid only after “an appropriation therefor shall be estimated by the Secretary of the Treasury.” 
ii. ( interpreted provision to provide for executive revision, and thus stated that Art III court cannot decide an appeal from such a judgment because of the lack of finality.

iii. US v. Jones [1886]: Congress responded to Gordon and amended statute and court upheld its own jurisdiction. 

iv. Congress violates separation of power: Plaut v. Spendthrift (1995)
i. Court applied Hayburn’s Case to find unconstitutional a federal statute that overturned a Court decision dismissing certain cases.
ii. In 1991, Court ruled that actions brought under the securities laws had to be brought within certain time limits.  Some pending cases were thus dismissed with prejudice.

iii. Congress then amended the law to allow cases to go forward that were filed before this decision.  Petitioners then moved to reopen the lawsuit.

iv. ( SC ruled that Congress violated separation of powers, trenched on the judicial power; cannot reinstate suits that were dismissed and resulted in final judgments.
v. Scalia: Constitution “gives the Federal judiciary the power, not merely to rule on cases, but to decide them”

vi. BUT Compare: in a case where an appeal of the dismissal is pending—no final judgment yet—Congress has power to change the law and to require application of the new law.

v. Outer Limits of prohibition against executive and legislative revision

i. Mere possibility of executive or legislative revision not enough to prevent Art III court from hearing case; in Hayburn and Gordon—explicitly written into statute.
vi. Monetary claims against the US always subject to possible revision: 
i. Payment of any judgment against the US requires a general or specific appropriation by Congress; suits against US present especially complex problems involving legislative revision of judicial judgments.  [because cannot be compelled to pay]

ii. Adding to complexity, many of these claims decided by non-Art III tribunals, whose judgments are subject to Art III appellate review.
iii. When this happens, Court has to determine whether its own judgment might be subject to impermissible legislative revision.  

iv. Good faith of the US: Glidden v. Zdanek [1962] [p103]: 
a. ( Congress had validly reconstituted the Court of Claims as an Art III court
b. in last 70 years, only 12 instances when Congress refused to pay.

c. there was no power in the judicial branch to compel payment of the Court of Claims’ money judgments against the US

d. it was enough for purposes of Art III requirement of finality that the Court of Claims could rely on the “good faith of the US.”   [so even though chance of revision, will take it.]
g. Judicial Revision:
i. Prohibition against Art III court issuing judgments that will be revised does not apply to judicial revision.  Allow same branch of government to revise does not erode the independence of the judiciary or violate separation of powers; 

ii. See e.g., Tutun [1926]: stands for proposition that principle of separation of power does not prohibit the judicial revision of prior judicial decisions.  
i. Naturalization decisions may be set aside in later de novo judicial proceedings.  
h. Feigned Cases:
i. No attempts to obtain opinion by set-up case [feigned/collusive case]

i. Muskrat [1911]: Congress allotted land to Indians, later enlarged the group of people entitled to it; passed a statute stating that certain individuals could ask for declaratory judgment stating that 5th amend not violated by enlarging the group of allottees.

ii. ( Court said no way, an attempt to get advisory opinion.

ii. But Muskrat weakened
i. SC v. Katzenbach [1966]: Voting Rights Act of 1965 authorizes a state to seek a declaratory judgment that a proposed change in state voting practices does not violate the act.  Dissent argued that allowing a state to seek advance authorization violated principle of Muskrat but Court sustained the Act.
ii. Northern Cheyenne Tribe [1976]: statute allows tribe to sue for a declaratory judgment that re-vesting of property does not violate 5th amendment rights of the individual allottees; only after judicial determination will re-vesting take place ( Court ruled on the merits w/o even a nod towards case or controversy doctrine.

iii. Pretending to be adversaries: US v. Johnson [1943]: 
i. landlord had instigated the litigation, paid P’s lawyer, and controlled course of litigation.

ii. ( Courts must dismiss suits where the parties collude to bring a case 

iii. Suit brought by the plaintiff at the request of the defendant, who also financed and directed the litigation, had to be dismissed.  
iv. BUT test cases:
i. As long as interests of parties are adverse, fact that case framed as test litigation is OK.
ii. Evers v. Dwyer [1958]: 
a. black P boarded a bus once, refused to sit in the rear, got off and brought a class action for a declaratory judgment against enforced segregation
b. ( found action justiciable despite findings that P had ridden a city bus only on that occasion and then for purposes of instituting the litigation.  

3. Ripeness, Mootness, and Standing
a. History: 1930s, growth of admin state, duties impinging on everybody’s business ( creates a wide range of problems; second, growth in constitutional rights; really a creation of the 2nd half of 20th century.
b. Problem with standing law is that it is complex: any attempt to answer standing question must deal with the substantive body of law.  
c. Standing
i. P must have personal stake in the litigated matter; 

i. Art III case or controversy requirement

a. Must show P has personally suffered some actual or threatened injury as a result of D’s conduct.  

b. Must show remedy sought is likely to remedy her injury. 

ii. Prudential requirement 

a. Can cut a case even if satisfy Art III.

iii. Blurred line between Art III and Prudence:

a. Blurred, a confused doctrine.
ii. Injury:

i. injury may be small; 
a. Flast v. Cohen: federal taxpayer may challenge an expenditure even though only a few cents of her total tax payment go to the challenged expenditure.

ii. Injury need not be economic:

a. May be aesthetic interest, such as environmental beauty.  Sierra Club v Morton 1972.

b. Or interest in living in a racially integrated environment. Trafficante v Met Life 1972.

iii. Injury cannot be general

a. Injury is insufficient for standing if it is shared generally by the population and does not affect the P in particular.

b. E.g., that government has violated the law
c. E.g., allegation of racial stigma arising out of governmental action asserted to be racially discriminatory is insufficient unless P alleges that he has personally suffered from discriminatory treatment.  Allen v. Wright, 1984.  
iv. Injury cannot be speculative:

a. Claim to fear of injury will not suffice.

b. P subjected to chokehold by LAPD, sued for damages and injunction.  Ruled has standing for damages but no standing for injunction because he was no more likely to be subjected to chokehold than any other person in the city.  City of LA v Lyons.
c. SCRAP:  
i. Granted standing

ii. environmental group had standing to challenge railroad rates of Interstate Commerce Commission because it discourages recycling, affects air quality, pollution, not wanting to see litter, having to pay more for finished products--this is their injury.

iii. contrast to Sierra Club: ideological interest in matter not enough for standing, but in SCRAP, students would actually be injured.
iv. Remedy sought in SCRAP is preparation of environmental impact statement; this is statutorily required when a proposed action may have an adverse impact.
iii. Ability of court to remedy injury

i. if no remedy, then even if injury, no standing.  

ii. Linda RS [1973]: 
a. mother sues DA to compel him to enforce TX statute that requires fathers to pay child support.  DA had refused because he thought statute only applied to fathers of legitimate children.  
b. ( no standing: court reasoned that relief requested—throwing him in jail—is not certain to redress the injury, namely, lack of support.
c. [court’s rational unconvincing—common sense suggests that threat of criminal prosecution will have effect on delinquent father]
d. real reason is that Court doesn’t like to give private citizens power to influence prosecutor’s discretionary decisions about whom to prosecute.
iii. Warth v. Seldin:

a. Low income Ps challenged exclusionary zoning ordinances
b. ( denied standing; no showing that invalidation of the zoning ordinances would mean construction of houses that Ps can afford.
c. BUT compare: Arlington Heights, 

i. Low income Ps challenged refusal to rezone a specific parcel of land to permit a proposed housing project.

ii. Court found standing, on ground that there was a substantial probability that if zoning were changed, project would be completed and Ps benefited.
iv. Duke Power v Carolina Environmental [1978]: people living near a nuclear power plant under construction brought suit for a declaratory judgment that the Price-Anderson Act was unconstitutional in limiting liability for nuclear accidents in federally licensed private nuclear power plants
a. ( Ps have standing to challenge constitutionality of Act; injury-in-fact, however, was not the limits on liability, but on the environmental and esthetic harm that would occur by the building of these plants, the building of which would not be possible w/o the limitation of liability provisions of the Act.  In this way, the Act ‘caused’ the injury.
b. The requirement of nexus (connection between injury and violation) was limited to taxpayers’ suits.  Here, a P need only demonstrate ‘injury in fact and a substantial likelihood that the judicial relief requested will prevent or redress the claimed injury’ in order to establish standing. [!] 

c. but there was never any nuclear power plant!  a lot of other contingency that would block effect of Price-Anderson act...

iv. Nexus between injury and constitutional violation: Flast v Cohen 1968
i. To establish standing, P must demonstrate a logical nexus between injury and constitutional violation claimed.
ii. In Flast, this is satisfied under two part test: 
a. statute relied on Taxing and Spending Clause of Art I Sec 8, 
b. law violates “specific constitutional limitations” imposed on that Taxing and Spending Power.  Here, P claims that giving federal aid to religious schools violated 1st Amendment’s Establishment Clause (prohibits government from creating or favoring a religion).
iii. Flast never overruled, but unlikely to be extended unless suits are virtually identical to this case.
iv. But Court has denied standing to raise other constitutional challenges to federal expenditures.  In US v Richardson, taxpayers lacked standing to challenge CIA statute under Art. I, sec 9.; statute was not enacted under this section.

v. Valley Forge (1982): limitation of Flast: challenged constitutionality of federal grant to religious college on establishment grounds.

vi. ( no standing because the legislation authorizing the donation was not an exercise of the taxing and spending power but rather rests on Property Clause (Art IV, Sec 3, Cl 2).
d. McClure v Reagan [1981] [p. 165]:
i. Background: Mikva was a member of Congress before he was put on the D.C. circuit; big fight over his confirmation; conservatives seized upon a constitutional provision that says someone cannot be appointed to an office in federal government if that person has voted for a pay raise for that position.  It was possible that Mikva’s appointment to the D.C. Circuit violated that provision.

ii. Senator McClure relies on special statute authorizing challenge of appt of former Congressman Mikva to Appeals Court, DC circuit on the ground of the Emolument Clause.  
iii. ( no standing 
iv. attempt was nothing more than an attempt to send to the Court a question already lost in Congress.  
v. [McClure could not allege that his vote was impaired; simply on losing side of confirmation battle]

e. 3rd Party Standing: 
i. depending on prudential factors, the Court may permit parties who meet the Art III case or controversy requirement to asset interests of absent 3rd parties in arguing their cases.
ii. Craig v Boren [1976]: Male challenged OK statute that denied beer sales to males under 21 and females under 18; vender of beer joined, seeking declaratory and injunctive relief; Male reached 21, so case moot for him, but vender continues case

i. Issue: May vender assert the constitutional rights of her customers, when a restriction on the vendor would result indirectly in the violation of the customer’s rights?

ii. ( Yes, because vender's right would be affected in fact by the law prohibiting males under 21 to drink; law has inflicted an injury in fact upon vendor sufficient to guarantee the concrete adverseness demanded by Art III.

a. Def. never challenged vender's standing.  Court’s limitation on third party standing is a rule of self-restraint, and since case has gone this far, will not remand.

b. Vender has shown an injury in fact: legal duties imposed directly on her; she must comply or face sanctions; her customer’s rights would be adversely affected.

ii. Early exceptions allowing 3rd party standing:

i. Barrows v Jackson [1953]: white person sold property to a black purchaser despite a racially restrictive covenant purporting to prohibit such as sale
a. White beneficiary of the covenant sued the seller for damages; 

b. In urging the invalidity of the covenant, the white seller was permitted to assert the interests of the black purchaser because such a purchaser would seldom be a party to a suit on a covenant; seller was the only effective adversary.
iii. Discrimination itself is harmful: Heckler [1984] [p. 134]:
i. Congress had provided larger benefit to women under SSA than to men in similarly situated men.
ii. Severability clause provides that if provision in question were found to deny equal protection, then men and women both received lower amt
iii. ( upheld male P’s challenge, despite lack of material compensation for him. 
iv. Discrimination itself can cause serious non-economic injury.  

f. Power of Congress to Confer Standing:
i. Fundamental doctrine: Congress cannot confer jurisdiction on Art III federal courts that is not authorized by Art III.  Thus, if P lacks standing in Art III court, Congress cannot by statute confer standing on that person.  
ii. Lujan v Defenders of Wildlife [1992]: Defenders of Wildlife filed action against secretary of the interior, claiming that recent regulation misinterprets the Endangered Species Act.
iii. Act provides that any person may commence a civil suit on his own behalf to enjoin the US who is alleged to be in violation of the Act.  
iv. Issue: May Congress convert the public interest in proper administration of the laws into an individual right such that all citizens may have standing to sue?
v. ( No [but if could show injury in fact, then possible]
vi. P raising a generally available grievance about government does not have standing under Art III; neither P nor any of its members suffered any injury in fact. 
i. at least two Ds traveled abroad to observe endangered species and intended to do so again, Court found these averments insufficient to establish “imminent” injury: no concrete plans to visit again
ii. also no redressability: withdrawal of American funding may not cause projects to be terminated and threat to endangered species thereby eliminated.
vii. Standing depends on the ‘citizen-suit’ provision in ESA, any person may commence a civil suit on his own behalf," but…
viii. Cannot permit Congress to convert undifferentiated public interest in the executive officers' compliance with the law into an 'individual right' vindicable in the courts--this would permit Congress to transfer President's most important duty (to take care of that laws be faithfully executed Art II, sec 3) to the courts.
ix. With that said, Congress may not eliminate the requirement of a concrete personal injury; this does not preclude Congress from creating legal rights, the invasion of which creates standing.
x. Note: 
i. Scalia hates citizen enforcement of executive agency administration; whole line of cases about private attorney theory; no standing issue when AG enforce various duties, but problem when citizen do what AG would be doing.

ii. Uncertain scope of Lujan: unclear, statutes still provide that any person may sue; suggests that person must be personally injured to sue.  
iii. Lujan first case [some evidence in Muskrat and McClure] in which Court found congressional grant of standing to violate Art III.  
g. Informational injury: FEC v. Akins [Breyer 1998] [p.143]: 

i. The Federal Election Commission (FEC) determined that the American Israel Public Affairs committee (AIPAC) is not a “political committee” as defined by Federal Election Campaign Act (FECA).  Therefore, AIPAC does not have to disclose certain information, which would be beneficial to Ps.  

ii. Ps filed complaint with FEC, which was rejected; then come to federal court seeking an injunction against the FEC to require them to follow the statute.

iii. ( there is standing

iv. FECA: “any person who believes a violation of this Act has occurred, may file a complaint with the Commission.”  And “any party aggrieved by an order of the Commission dismissing a complaint filed by such party…may file a petition” in district court seeking review.

v. Injury in fact is the deprivation of info for deciding how to vote.
vi. FEC’s strongest argument: this is a generalized grievance—shared in equal measure by a lot of citizens.

vii. “informational injury…directly related to voting” is sufficiently concrete and specific. [!]
viii. Scalia dissent: 
i. FECA’s provision is extraordinary—allows a private citizen to drag executive agency into court to enforce law against a 3rd party; if commonplace, the role of executive branch would be reduced, and therefore its scope should be reduced.

ii. Injury should be particularized and undifferentiated.  

iii. “If today’s decision is correct, Congress could authorize any interested person to manage (through the courts) the Executive’s enforcement of any law that includes a requirement for the filing and public availability of a piece of paper.”
ix. Note: 

i. fundamental tension between Akins and Lujan. Some conclusions:
a. injury required by Art III may exist solely in virtue of statutes creating legal rights, the invasion of which creates standing

b. in creating these rights the invasion of which creates standing, Congress’s power is solely one of “elevating to the status of legally cognizable injuries concrete, de facto injuries that were previously inadequate at law”

c. whatever else may count as “concrete, de facto” injury “previously inadequate in law,” inability to procure information to which Congress has created a right is a now-settled example.  

ii. Fletcher: The fight between Scalia and the majority is really about the structure of the administrative state. Scalia wants the administrators to have much greater freedom in determining how decisions are made.  It’s part of the power and responsibility of the President to ensure that the laws are carried out, an executive branch decision.  And if the voters don’t like it, vote out the President.

iii. Notice that we have a nice clean decision between Breyer and Scalia, two former professors of administrative law.  Both know exactly what they want, and what they’re doing.  There’s no failure of intellect here.  Scalia won in Lujan v. Defenders of Wildlife, Breyer wins in this one, and the cases are in fundamental tension.

x. Limited congressional power to confer standing:

i. prior to Lujan, SC found standing in a number of case where Ps would have been found to lack standing absent the statute.

a. consistent with Lujan, because Ps lacked prudential standing but had sufficient injury in fact.  

ii. Trafficante: white residents in apt complex brings injunction under Civil Rights act of 1968 against landlord’s discrimination against non-white applicants.  ( standing found.

a. Some Justices say no standing if not for Act.

iii. Geraghty: P in class action challenging guidelines; no longer personal stake in it, but Court allow appeal denial of class certification; found that Congress conferred statutory right on a person in Ps position to appeal.
iv. Havens Realty [1982]: 

a. Black “tester” [who posed as renter/purchaser of housing to collect evidence of racial steering practices] had standing to seek equitable and monetary relief against private parties under Fair Housing Act

b. Act conferred on the tester an enforceable legal right not to be denied, because of racial steering, truthful information about the availability of housing.

c. [White tester who was given truthful information by D would lack standing under this theory.]

h. Taxpayer standing:

i. Taxpayer standing is permitted in some cases.

ii. Federal taxpayer standing permitted in limited circumstances to challenge expenditures alleged to be in violation of the Establishment Clause.
i. Flast v Cohen two part test:
a. Expenditure must be an exercise of the taxing and spending power rather than merely an “incidental expenditure” connected with a regulatory program.  
b. The expenditure must be prohibited by some specific constitutional limitation rather than merely beyond the powers delegated to the federal government.  
iii. State and municipal taxpayer action:

i. what happens when state court decided constitutional issue that federal court has no Art III jurisdiction?

ii. Doremus v Board of Education [1952] [p. 162]: 

a. state court action to declare invalid under Constitution that a NJ statute that requires five verses of the Old Testament to be read in school.

b. Ps are state and municipal taxpayers, but asserted no financial relation between tax and statute.

c. State court ruled on the merits and upholds prayer.  
d. ( SC said no justiciable controversy.
e. Taxpayer suit allowed, but this is just a religious difference w/ no financial interest.  

iv. Note: In Tileston and Doremus, the state court rejected the claim of a federal constitutional right.  
i. Tileston v Ullman (1943): 

a. state court rejected on the merits doctor’s constitutional challenge of state statute prohibiting use or distribution of contraceptives

b. ( no standing

c. only constitutional attack on statute—that it worked a deprivation of liberty w/o due process—was based on rights of patients, not rights of doctors, and therefore, no standing to sue.

ii. Tileston and Doremus important for two reasons. 

iii. As a statutory matter, prior to 1988, if a state court ruled against a litigant asserting a federal constitutional claim as the source of a cause of action, that was a mandatory appeal.  You can see why.  The framers, and the drafters of the statute, thought that whenever you get a state court upholding a state statute against a federal constitutional challenge, there’s a structural suspicion to justify mandating review.  Under the 1789 Act, the only power the Supreme Court had under Section 25 was the ability to cases in which state courts sustained a state statute against a constitutional claim; if the state court struck down the state statute, the Supreme Court had no jurisdiction to hear the appeal.  In 1988, the jurisdiction statute of the Supreme Court was amended (with trivial exceptions for election cases), so that all the Court’s jurisdiction is discretionary (certiorari). 

iv. Recall ASARCO.  Public schoolteachers and state taxpayers challenge sweetheart deals in state court.  The state court sustains the federal claim, doing exactly what the jurisdictional structure says we don’t need to be suspicious about.  But what the Supreme Court does is to say the defendant has been injured by the decision, and since it is the defendant seeking review in the Supreme Court, there is standing and Article III jurisdiction in our court.

a. Problem with this picture is you get one-way appeal.  If Ps had lost, then no Art III standing despite federal claim.  

i. Bearing of State Law on Standing
i. Art III standing requirement applies to federal courts only; state courts are free to adjudicate federal questions even when there is no Art III case or controversy.
ii. ASARCO [1989] [p. 139]:  
i. “when a state court has issued a judgment in a case where Ps in the original action had no standing to sue under the principles governing the federal courts, we may exercise our jurisdiction on certiorari if the judgment of the state court causes direct, specific, and concrete injury to the parties who petition for our review, where the requisites of a case or controversy are also met.” 
ii. Ps challenged statute governing mineral leases; state court found statute invalid.
iii. ( Court held that under federal court action, Ps would have no standing; pure speculation whether relief sought would lead to tax reductions for Ps.
iv. Even if Court lacked power to hear case in the first instance, it can review state court decision.  
v. And, state adjudication adverse to the Ds constituted the kind of injury cognizable in this Court on review from the state courts.

iii. Nike v. Kasky [2003]

i. Kasky sues Nike under CA business code 17200, which allows anybody to bring suit against a company engaged in an unfair business practice; K no connection with D otherwise; never alleges that he ever bought a Nike shoe.

a. alleges that Nike lied about the conditions under which some of its products are manufactured overseas; false advertising.  

b. state supreme court overrules the demurrer, and says K has successfully alleged commercial speech, and if K can prove falsity, he’s got a false advertising claim.  

ii. Nike relies on ASARCO to bring case to federal court, even though Kasky would have had no Art III standing.  Court said Nike has no standing.

iii. “The rationale supporting our jurisdictional holding in ASARCO, however, does not extend to this quite different case.  Unlike ASARCO, in which the state court proceedings ended in a declaratory judgment invalidating a state law, no "final judgment altering tangible legal rights" has been entered in the instant case.  Rather, the California Supreme Court merely held that respondent's complaint was sufficient to survive Nike's demurrer and to allow the case to go forward.  To apply ASARCO to this case would effect a drastic expansion of ASARCO's reasoning, extending it to cover an interlocutory ruling that merely allows a trial to proceed.”

iv. You see the problem though.  We have a very important federal constitutional first amendment question as to which the law is uncertain.  On the merits, it’s a very difficult case.  And if the state courts are free to decide these, and the Supreme Courts have no power to hear it, what are we supposed to do about it?

j. Notes:

i. Standing: federal courts constrained by Art III case and controversy; state courts bound by state law.
ii. Federal and state courts have overlapping subject matter jurisdiction; state courts have general jurisdiction; if not forbidden by federal law, then can hear both federal and state law issues.
iii. Fletcher:  The Supreme Court, particularly prior to 1988, and because of the mandatory appellate jurisdiction that they were blowing off, developed a series of justiciability devices to avoid these cases.  In Tileston, they didn’t want to say there was no substantial federal question (there was).  So they lied about the case, saying Tileston alleged no injury to himself.  Clearly, though, he did.

iv. In a series of cases of cases, the court uses justiciability doctrine to duck awkward cases.  And if you read some of those cases from that period, as if they were intended to tell you want Article III demands, you’re mistaking what they’re really telling you. Bickel, in “The Most Dangerous Branch,” vigorously advocates this.  He says you want to have principle in the cases you do decide, even if it means you duck some cases in an unprincipled way.  You’d rather not have them “fudging the merits”.
v. Gunther, reviewing Bickel’s book, calls it “100% principle 20% of the time”.  But that’s what’s going on with much of the justiciability doctrine.  After 1988, the pressure to uses these devices as a docket control measure is gone.  Sometimes they’ll grant cert, and then realize they shouldn’t have, but otherwise that problem is largely gone.

k. Ripeness: 
i. requirement that a dispute has progressed to the point that the parties are in clear disagreement over their legal rights and duties.  

ii. Actual, immediate, and concrete controversy 

iii. Part of the requirement of “case or controversy” limitation of Art III.  But sometimes even if constitutional requirement met, will not be ripe for “prudential” reasons.  

iv. Ripeness and declaratory judgments:  for a while, thought that ripeness precludes courts have issuing declaratory judgments

i. Willing v Chicago Auditorium [1928]: suggested that declaratory judgments outside of scope of Art III power. 

ii. Court affirmed declaratory judgment in Nashville [1933].  

iii. Congress passed Declaratory Judgment Act in 1934: 

a. court may declare declaratory judgment in a “case of actual controversy”; did not authorize courts to take cases not authorized by Art III.  

b. Aetna Life Insurance [1937]: upheld Act’s constitutionality.  

iv. Damages suit—not necessary to articulate any ripeness requirement b/c dispute already crystallized.

v. Injunction—also not needed b/c requires immediacy of threatened injury.

vi. Declaratory judgment suits—no factual pattern or doctrinal substitute that ensures concreteness, so ripeness need to be articulated.

v. Doctrine:

i. Court must “evaluate both the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration.”  Abbott Laboratories [1966].

vi. Hypothetical Threat: Mitchell [1947]:

i. federal civil service employees sought declaratory judgment that the Hatch Act could not constitutionally prevent them from engaging in political activity; w/ one exception, all employees described activities that they would engage in if Act did not prevent it.

ii. ( refused to issue judgment; a mere hypothetical threat.

iii. two justices thought it was ripe, and 1A rights important enough and Act broad enough that no developed record of actual behavior needed.  

vii. Ripeness as prudential doctrine 

i. Politically inexpedient decision—Poe v. Ullman [1961]: married couple seek declaratory judgment that CT statutes prohibiting use of contraceptives and dispensing of advice about use was unconstitutional.

a. ( only one prosecution in 75 years; no serious threat of actual enforcement; court was unwilling to enter politically charged controversy over contraceptives.

ii. Relief not favored by court—O’Shea v. Littleton [1974]: 

a. plaintiffs seek structural injunction to bring criminal justice system into conformity with Constitution; some of Ps have been subject to alleged illegal practices 

b. ( no case or controversy: do not know if Ps will be arrested; requested injunction is really a ongoing federal audit of state criminal proceedings and would be intrusive and unworkable.  

c. [also a standing case—Ps injuries, caused by illegal practices in the past, were not redressable by injunction]

iii. Illegal chokehold unlikely to happen again: City of LA v. Lyons [1983]:
a. P injured by LA PO when they applied chokehold for traffic violation; alleged that chokeholds routinely applied pursuant to PD policy; lower court granted injunction.
b. ( reversed

c. failed to demonstrate a case or controversy; [relied on O’Shea]
d. Harm to P must be real and immediate to show an existing controversy; past exposure to illegal conduct does not by itself show a present case or controversy.

e. unlikely that same thing will happen to P again! has to show that he would have another encounter with PO, and that all PO always choke their victims.  
f. Marshall dissent: since no one can prove that he will be choked again in the future, no one can challenge the constitutionality of this policy.  Unlike O’Shea and Rizzo, P suffered real injury, not just future possibility of injury.

g. policies that authorize persistent deprivations of constitutional rights cannot be challenged unless an individual can show that it will happen to him again, with substantial certainty.
h. Note: 

a. No one challenged Lyons’ standing for damages; is that not enough for case or controversy?  

b. larger question is, what is role of court in reforming the operation of government in order to remedy constitutional violations?  
iv. First Amendment: Adler v Board of Education [1952] [p.227]:

a. teachers challenging constitutionality of law requiring discharge of teachers for belonging to subversive organizations.

b. tr court and SC decided case on the merits without considering ripeness.  
c. Dissent said that it should follow Mitchell, since teacher’s conduct was not at issue or fact that they claim to have suffered injury (i.e., deterred from joining as result of law).  Only issue presented was whether the statute was constitutional.
v. Takings claims: Williamson County [1985] [p.229]: 

a. 5A takings claim is not ripe because P had failed to institute an inverse condemnation action under state law and had not applied for potentially available variances. 

b. The Court has basically said they will not tell you whether a regulation is a taking until you have worked your way all the way through whatever the land use regulating authority is. You’ve got to take all the appeals and variance procedures available to you in the county system before you go to federal court. Because you can’t always tell what the county is going to do ahead of time.

c. What this really does is take most of the takings adjudication out of the federal courts, leaving it in the state courts.

viii. Fletcher notes:
i. The term “ripeness”, like “standing”, is a relatively new arrival in jurisprudence.  You don’t see it prior to the 1930s.  Prior to the adoption of the declaratory judgment act, you didn’t need the ripeness doctrine.  The kind of relief you would be seeking would be injunctive relief – that already had its own sort of ripeness criteria built in, e.g. immediacy of the harm, and so on.

ii. Now with the availability of declaratory judgments, you have a new definition, with its own nuances.  Fletcher thinks the ripeness doctrine here is quite sensible.  The standards for a declaratory judgment are very different than with injunctions, and by design.  

iii. To this extent, the ripeness doctrine is a non-Article III doctrine. At its boundaries it’s a constitutional question, but in most cases it’s a judgment call about the fitness for adjudication and hardship to the parties.

l. Mootness: 
i. Concerned with timing—too late, where judicial relief irrelevant.  

i. derives from Art III; if moot, no longer any direct concern to litigants; court decision would be answering hypo question.

ii. prudential concerns: if not moot, may still be dismissed for prudential reasons.

ii. Examples:

i. Ps moved to CO less than 6 months and challenges election statute prohibiting people who lived less than 6 months to vote

a. ( moot because by time of lawsuit, election had passed and by next election, Ps would be eligible.  

ii. P convicted for distribution of anonymous handbill; then sought declaratory judgment that the statute was unconstitutional.

a. ( moot; no showing that now violating statute or intend to; already convicted, so cannot challenge it now.

iii. white male rejected from law school and sued on ground that affirmative action program violated equal protection of law; state ruled he should be admitted; university appealed

a. moot; by time got to court, in final semester of law school, and university conceded it will not expel P even if it prevailed in court.

iii. Voluntary cessation of activity

i. If D voluntarily ceases challenge, does not necessarily mean moot

a. Public interest in adjudication of legality of conduct

b. D could begin conduct again

iv. “Capable of repetition, yet evading review”

i. exception to normal mootness principle for cases that only have a short life span.  

ii. example: Roe v. Wade 

a. P was pregnant when case started but no longer when it got to SC

b. Rules that human pregnancy will seldom survive the trial stage.  

v. state courts have different idea of mootness—if continuing importance to the public, then will decide case; 

vi. Relation of Mootness to Standing:

i. In Laidlaw [2000][p.203] rejected notion that standing must continue through the existence of lawsuit. 

a. Friends of Earth bring citizen suit to enjoin violation of environmental laws; after Ds violations ceased after filing of suit, lower court held moot.

b. ( reversed.

c. There are circumstances in which the prospect that a D will engage in (or resume) harmful conduct may be too speculative to support standing, but not too speculative to overcome mootness.  

d. May take years for litigation to come through; so wasteful to abandon it at advanced stage—argument from sunk costs.  However, not to say that mootness does not eliminate cases where parties clearly have no continuing interest.  

vii. Disposition of Mooted Cases in the Federal System:

i. Munsingwear [1950] [p.209]: 

a. “established practice of the Court in dealing with a civil case from a court in the federal system which has become moot while on its way here or pending our decision on the merits is to reverse or vacate the judgment below and remand with a direction to dismiss.”  

b. In this case, moot by change of applicable law, not conduct of parties.  

viii. Mootness and State Court Litigation:

i. if a state court holds moot a case involving a federal question, is Supreme Court review precluded?  

ii. Question of mootness itself a federal question: Liner v. Jafco [1964] [p.211]: 

a. state court enjoined picketing in a labor dispute, despite contention that its jurisdiction was preempted.

b. Pending decision on appeal, construction was completed, and state appellate court held the case had become moot.  

c. ( Court held that “in this case the question of mootness is itself a question of federal law upon which we must pronounce final judgment.
d. Holds case not moot; indemnity bond requiring payment if the injunction was “wrongfully” sued out; 

e. also relied on the frustration of federal policy that might result if the state court’s ruling on the preemption claim were immunized from review.  

ix. Mootness and class actions: 

i. pose special problems in class actions because the legal rights of an entire class of litigants rather than a single individual are at stake.  

ii. Rule: claim of a single member of a class—even if named representative—may become moot w/o rendering the class action moot because other members may still have live controversy.

iii. Sosna v. Iowa [1975]: 

a. P moved to IO and sought divorce but IO requires one year residency; sued as a class.

b. By time case got to SC, she had already lived there for one year and had obtained a divorce from another state

c. ( not moot as to members of the class.

d. Rule: certification as a class action could save litigation from mootness even after named P no longer had an individual claim.

e. Exception to Sosna: Gerstein v. Pugh [1975] [p.214]: 

i. Ps tried before class certification; then sought class action to challenge pre-trial detention procedures

ii. ( not moot

iii. a showing that the case was not moot as to all named Ps at the time of certification ordinarily would be required to avoid mootness under Sosna.

iv. But this case is suitable for exception—not certain that any individual would be in pretrial custody long enough for a district judge to certify the class.  

iv. Certification: a class must be certified before the class action device can save a case from mootness; 

a. If a class certification has been denied, the named P may appeal the denial even after the suit has become moot as to him
b. Geraghty [1980]:  P sought parole from federal prison; denied because failed to qualify under parole release guidelines; challenged guidelines as a class, but denied.

i. P was released from prison before any appeal

ii. ( issue of class certification not moot on appeal even though P had been released from prison.

x. Prudential concerns:

i. many times, decide based on whether it wishes to decide on the merits, e.g., DeFunis.

ii. Prior to 1988, SC used justiciability req to duck awkward cases.

m. Political Questions
i. Really a single label to apply to questions that federal courts will not adjudicate; case with political question cannot be judicially decided, no matter how ripe or live the dispute.  

ii. Modern formulation of principle: Baker v Carr
i. “a textually demonstrable commitment of the issue to a coordinate political department; 

ii. lack of judicially discoverable and manageable standards for resolving it;

iii. or the impossibility of deciding without an initial policy determination of a kind clearly for non-judicial determination;

iv. or the impossibility of a court’s undertaking independent resolution without expressing lack of the respect due coordinate branches of government;

v. or an unusual need for unquestioning adherence to a political decision already made;

vi. or the potentiality of embarrassment from multifarious pronouncements by various departments on the question.”
iii. Nixon v. US [1993]
i. former federal judge impeached by House of Rep after he was convicted of criminally accepting a bribe.

ii. Senate appointed committee to take evidence and hear testimony; then committee reported to full Senate; the judge objected to this procedure, arguing Constitution requires that Senate has sole power to try all impeachments.
iii. ( will not take case

iv. the manner by which the Senate “tries” a case of impeachment presents a non-justiciable political question.  

n. Debates over principle of standing 

i. Bickels: Court should use standing doctrines as a passive virtue; use it to avoid or postpone politically expedient or procedurally awkward cases.

ii. Wechsler: should apply neutral principles to decide cases and what cases to take
iii. But debate over what standard to use more important when there was mandatory appeal.  Since 1988, Court’s appellate jurisdiction has been entirely discretionary.  
o. Fletcher article:

i. “In seeking to determine whether a particular plaintiff has standing, we should ask, as a question of law on the merits, whether the plaintiff has the right to enforce the particular legal duty in question.  Standing, if seen in this fashion, is a question of substantive law, and the answers to standing questions will vary as the substantive law varies.”

4. Review of State Court Decisions by Supreme Court 

a. Establishment of the Jurisdiction 

i. Constitutional basis 

i. Art III provides that except for cases within its original jurisdiction, the Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as the Congress shall make.

ii. Judiciary Act of 1789

i. Section 25: provides for appellate review of state court decisions in which state court decided against a federal right.
b. Constitutionality of Supreme Court Review of state court decisions: 
i. Background: some advocates thought states were sovereigns and could not be subject to the Supreme Court, a federal sovereign.  

ii. Martin established Court’s power to review federal issues decided in state court; Murdock limits Court’s power to review non-federal issues decided in state court.
iii. Martin v. Hunter’s Lessee [1816]: Martin (D) heir to estates belonging to British loyalist; VA claimed property through legislation and conveyed title to Hunter.  
iv. PH: 
i. Hunter brought ejectment.
ii. D defended on grounds of US-British treaty that protects British-owned property.
iii. VA Appeals sustained Hunter’s claims and VA law
iv. SC reversed for D and treaty law

v. VA refused to comply with SC

vi. D appealed again

v. Issue: Does the SC have appellate jurisdiction over the highest state courts on issues involving the Constitution, laws, and treaties?

i. ( Yes, VA courts must obey the SC’s rulings.

ii. Judiciary Act of 1789 provided for review by the SC of final state court decisions rejecting claims under the federal Constitution and laws.

iii. D is making claim under federal treaty.

iv. Appellate jurisdiction is given by the Constitution to SC in all cases where it does not have original jurisdiction.

v. All cases involving Constitution, laws and treaties of the US are included in the judicial power granted by the Constitution to the SC; hence all such cases are properly subject to the Court's appellate jurisdiction, and Judiciary Act is valid.

vi. Such power is needed for uniformity of decisions throughout US.

c. No review if just state law: Murdock v. City of Memphis [1875]
i. Murdock’s ancestors conveyed land to Memphis for the purpose of creating a naval depot

ii. The deed of sale provided that the land would revert to the grantors or their heirs if the U.S. did not use the land for the specified purpose.
iii. Although the city transferred the property to the federal government, the land was never used for the construction of a naval depot.
iv. Ten years after acquiring the property, the U.S. returned it to the city

v. Murdock sued the city, requesting that it return the property to him under the terms of the conveyance

vi. ( The Court held that the issue presented did not involve federal law, but instead was a state law matter concerning whether Murdock retained a reversionary interest based on the original conveyance instrument

vii. Court held that it lacked any authority to review state court rulings as to state law.
viii. Court held that it could review only questions of federal law and that the decisions of the state’s highest court are final on questions of state law.
ix. Section 25 was based on a belief that the Court must be available to ensure state compliance with the Constitution, but that there was no indication that Congress intended to oversee state court decisions on state law matters

x. No policy justification either.
xi. Note:

i. original sec 25 of Judiciary Act restricted Court review to issues that “immediately respect[ed]” federal question.  

ii. in 1867, got rid of this sentence.  What is meaning of this?  Removal means more power to Court to review cases, including ones that does not immediately respected federal question.  Justice Story wanted this sentence deleted his whole life; idea is to provide uniformity in law, primarily commercial law.  
iii. Murdock stands for proposition that Court cannot decide questions of state law in cases coming up on appeal from state courts.

a. Court may decide question of state law when state court manipulated state law to avoid command of federal law.

b. Murdock does not prevent Supreme Court from hearing state law questions in cases coming up from the lower federal courts—diversity case, federal question case with supplemental jurisdiction over state law claims, or federal question cases in which issues of state law are involved.  

d. Relation between State and Federal Law
i. The Interstitial Character of Federal Law [p494]: “Federal law is generally interstitial in its nature.”  
i. As the editors point out, this is no longer true in the degree to which it was true when this was written. Growth of federal legislation and administrative regulation supply both right and remedy and occupy whole fields.
ii. State law was there first. There was state law and general law, all this non-federal law.  Federal law was adopted in the background, usually when the other law proved unsatisfactory, either wrong or incomplete.  It’s important to see that federal law is interstitial - passed to fill in the gaps, but also when there is a disagreement with state law, and when Congress has the ability to pass it.  
iii. But even today, most of our conduct is governed by state law: torts, contract, real property, for example.  But state law is still predominant, and is likely to remain predominant.
iv. Given that, what we find is that frequently, the behavior of any given set of individuals is governed simultaneously by state and federal law.  Litigation is often couched simultaneously in both federal and state law.  Count I alleges a violation of state law; Count II alleges a violation of federal law; and so on.
v. What do we do when confronted with a case in which there is both state and federal law?

ii. K invalid on state and federal law: Fox Film v. Muller [1935]

i. state court invalidates K on state law ground; K is also invalid b/c it violates federal antitrust.

ii. Court won’t issue opinion on fed law because non-federal law ground is enough to support judgment.

iii. Note:

a. Murdock would not review case resting on independent and adequate state ground—this is prudential reason.
b. Later cases rests it on lack of jurisdiction.

c. Today, because of certiorari, Court will just deny w/o providing reason.  

iv. Note 2: 

a. Keep in mind state law as antecedent to federal law versus state law as distinct basis for relief.

b. Antecedent: 
i. P must prevail on state and federal law in order to obtain relief.

ii. If state court decides against P on state law, then Court lacks jurisdiction because ruling on federal law would not change outcome.
iii. Hard question is: is state ground “adequate” to support judgment and/or is there reason to reject state court determination (e.g., using state law to undercut federal rights)?

c. State law as distinct basis for relief:

i. When state law provides relief that is entirely distinct from federal law, so that P can prevail on either ground.
ii. Lots of complex possibilities: suppose taxpayer contends state tax violates both federal and state constitutions [p.499]

1. state invalidates tax under state law, w/o reaching federal constitution ( no Court review
2. state holds tax invalid under federal law and independently invalid under state constitution ( no review [problems: state court interpretation of federal law could be wrong but unreviewable; is this reason enough for Court to take case?]
3. state holds tax valid under state and federal law ( state ground cannot independently support the judgment [if valid, must be valid under two grounds], therefore, federal law ruling is subject to review.  
4. state court invalidates tax under federal constitution, w/o reaching state law ( yes, review.  If Court reverses on federal question, will remand to permit state courts to decide state law issue.  Alternatively, Court could vacate state court judgment and remand for consideration of state grounds whose decision may obviate need to reach federal constitutional question.  
iii. Plain statement of adequate and independent state ground: Michigan v. Long [1983]
i. Search and seizure 4A case coming from the Supreme Court of Michigan; state constitution has its own version of 4A; state court cites both federal and state cases, and holds that the search was unconstitutional, without clearly basing the decision on either state or federal law.  

ii. ( Reversed state court ruling for Long; remanded for further proceedings.  
a. Respect for independence of state courts and refusal to give advisory opinions are two main reasons why SC doesn’t review case where there is adequate and independent state ground

b. Here, state court relied exclusively on federal cases (Terry) and not a single state case was cited in support.

c. Rule: SC has jurisdiction in cases where there is a lack of plain statement that decision below rested on adequate and independent state ground.
iii. The question is whether the Court should decide the federal question when it is at least possible that there is an independent and adequate state ground. O’Connor said the state can tell us, if it wishes to do so, that there is an independent and adequate state ground, and if the state tells us that clearly, we won’t review the decision.  But if it is ambiguous whether or not it is decided on an independent and adequate state ground, we’ll go ahead and decide the federal question, and remand for the state court to decide on the state ground if they like.
iv. Fletcher:  The Court is at least running the risk of its opinion being purely advisory, depending on what state court says on remand. If the state court suppresses the evidence under state law, the result is that it’s an advisory opinion.  Is the mere risk of an advisory opinion enough to make it unconstitutional to decide the federal question?

v. Why is the Supreme Court changing the presumption in Long?  Prior to Long, the presumption was that if there was a sufficient likelihood of an independent and adequate state ground, the Court wouldn’t go forward. Why the change here?

a. Maybe the Court didn’t like the state court’s interpretation of 4A. This was in 1983, when the Court was re-deciding the meaning of 4A. It wanted to have a greater pool of cases from which to choose. That’s certainly part of it.
b. But maybe there’s more. Why would a state court blur its opinion, so that it mixes the state and federal cases on which the holding is based?  One possibility is that state court judges are vulnerable to elections.  So there is temptation for state judges to lay off the responsibility onto federal judges.
c. There’s a hint of an accountability issue.  They seem to be saying, “If you on the state courts wish to take responsibility for your job, you’ve got to make it clear, and expose yourselves to the law-making authorities of your state, so those authorities can correct the statutes where necessary.  Let’s draw clean lines of accountability, and then you do your job.”

vi. Possible approaches to ambiguous state decisions [p510]
a. Seek clarification from state court

b. Resolve ambiguity by looking at state law

c. Dismiss on ground that obligation to establish jurisdiction has not been satisfied

d. Presume the decision rested on federal ground.  [Long embraced this]
e. Note

i. Why not alternative 1, vacate and remand?  Disrespectful?  

ii. If conserving resources and/or reduce number of advisory opinions are goals, wouldn’t Long generate the most?!

iii. Vacate and remand—least likely to lead to errors.  [problem is it causes delay]  That was the standard practice until 1983. Minn v National Tea [1940].  
iv. Independent: State law incorporation of federal law 
[not assigned this year]
i. State law may incorporate federal law—does Court have jurisdiction over such incorporated questions?
ii. State Tax v. Van Cott [1939]
a. The Utah SC sustained an exception from state income tax for a federal employee; state court did so with understanding that federal law required the exception.  
b. ( therefore, state ground not independent.  
c. On remand, state court reaffirmed that salaries not taxable and its interpretation correct.  
d. [appeared to SC that Utah court’s construction of state law rested on misunderstanding of federal law.]

iii. Standard Oil [1942] [p.521]: 
a. CA statute exempted from state motor fuel tax any fuel sold for official use to a department of the US.
b. Since state statute incorporated federal law for its definition of a US dept and its official use, the state law decision was not “independent.” 

c. State court looked at the relationship between post exchanges and the government of the US, a relationship controlled by federal law [but what provision of federal law did CA state court misinterpret?]

v. Federal Law protecting state-created interests:
i. Indiana ex rel. Anderson v. Brand [1938] [p.523]: a teacher who works for the public schools, works for a time. A statute is passed purporting to give her tenure.  After she has vested tenure under the state statute, the legislature passes a new statute applicable to township teachers, taking it away.  She gets fired, and she claims that they have breached the federal contract clause.
a. Issue was whether tenure teacher law is granted by statute or contract; 

b. “on such a question, one primarily of state law, we accord respectful consideration…but in order that the constitutional mandate may not become a dead letter, we are bound to decide for ourselves whether a contract was made…this involves an appraisal of the statutes of the State and the decisions of its court.” [p.525]  
ii. Fairly early on, however, the Court construed the Clause to apply to cases where the state was a party in certain kinds of breached contracts.  Under the current case law (and by the time of this case), not just any breach of contract violates the clause -- it has to be a legislative abrogation of the contract.  [Art I.10: state shall make no law impairing the obligation of contracts] Here we have a statute that’s passed, and it’s clearly that it’s a breach under the meaning of the Contract Clause. Rather, the question is whether this is a contract.  The Court says that the definition of contract under the Clause is necessarily a federal question.

iii. Where does that stop, and where does that start? Suppose a federal court says one dollar is sufficient consideration.  Does the Contract Clause give the federal court the power to define that, and to say that any state definition to the contrary violates the clause?  Student doesn’t think so.  Where does the power of the federal court start, then?

iv. Notes [p.528]

a. Other state-created interests protected by federal law—liberty and property interests by 14A due process.
b. Difficulties in determining whether an underlying entitlement exists and hence is protected by federal law.
c. Three approaches
i. Existence of protected interest is defined by federal law.

ii. Existence of protected interest depend only on whether state law recognizes it

iii. Intermediate position: federal criteria that interest must satisfy to merit federal protection, then look at state law to determine if such an interest has been created.
v. Contract Clause:

a. Whether acknowledged contractual obligation has been impaired, within meaning of Contract Clause, involves only interpretation of the Constitution.

b. What law to determine the antecedent question of whether there was a contract in the first place?  Brand says a question primarily of state law.  

c. Brand vs Murdock: Brand Court willing to review state court’s determination of an issue of state law vs Murdock [not willing]?  Brand and Martin—state law is antecedent claim for relief under federal law.  
vi. Due process and takings clauses

a. Whose law governs the existence of property or liberty interests protected by 5A and 14A against deprivation w/o due process or against taking w/o just compensation?
b. If protected property or liberty interest exists, federal law governs whether there has been deprivation and whether due process was afforded; but whose law govern whether protected interest exists?
c. ( cases point to state law. [p.531]

5. Scope of Constitutional Grant of Federal Question Jurisdiction 
a. Art III and 28 USC 1331 uses identical language in conferring jurisdiction over actions “arising under” federal law, but it is well-established that Art III reaches more broadly than does the language of 1331.  

b. What are outer boundaries of this grant of federal question jurisdiction?

c. Created by federal law: Osborn [1824]
i. Congress created the Bank of the US; authorized it to sue and be sued in federal courts.  Not limited to federal rights, could also sue on such things as ordinary contract claims under state law.  
ii. Issue: state-law based suits “arose under” federal law within meaning of Art III?

iii. ( Marshall holds that the Congress could confer fed jurisdiction over suit brought by the bank because it owed its existence to fed law.  

iv. The creation of Bank was constitutional under the Necessary and Proper Clause, and because the state law imposing the tax on Bank was unconstitutional and void, the circuit court correctly directed Ds to repay the money being held in the state treasury, regardless of the fact that they were authorized by state law to seize the money.

v. Background to case:

i. Ohio enacted statute providing that US Bank pursues its operations contrary to state law; levied a tax on Bank and authorized the state auditor to seize the levied tax. 
ii. Bank obtained injunction, auditor's agent forcibly removed from Bank a sum of money and delivered it to the state treasurer. 
iii. Bank sued to enjoin Ds from paying away the money and to require them to restore the money. 
iv. The state court directed defendants to repay the amount seized with interest, and Ds appealed; US SC affirmed. 
vi. Broad Reading of Art III
i. The Bank’s capacity to act depends on fed law, so it forms an original ingredient in every cause whether or not a fed question actually comes up in the suit. [This reading criticized by modern Justices. How can this be federal question jurisdiction, just b/c bank formed by federal law?]
ii. Marshall’s opinion directed at companion case, Planter’s Bank, a harder case because Bank sued on state law grounds only, so court cannot rely on federal law but on the clause that created Bank, even though there may not be any federal question raised.  There are federal rights antecedent to the rights being litigated.
iii. Though Marshall does not explicitly rely on the rationale that the Bank is a fed instrumentality and therefore possibly subject to state court prejudice, this rationale works better.  If Bank is not sued in federal court, it will be subject to hostility of the state courts.
iv. Probably at outer limit of fed question jurisdiction. Though criticized, it has never been overruled.
d. Bankruptcy:

i. For many years, federal district courts had power to decide bankruptcy cases in which no federal questions are raised.

ii. Northern Pipeline [1982]: ( non-Art III judges could not adjudicate bankruptcy claims based on state law; must be decided by Art III judges; 

i. what is rationale for bankruptcy jurisdiction?
ii. Frankfurter view: justified such jurisdiction by calling it “analytically outside the federal question category but sufficiently related to the main purpose of bankruptcy to call for comprehensive treatment.” 

iii. Protective jurisdiction [rejected by Frankfurter in Textile, but Court never discussed this]

a. Wechsler—federal courts should be able to exercise a protective jurisdiction over matters of federal concern in all case in which Congress has authority to make the rule to govern disposition of the controversy but has allowed the states’ substantive laws to govern the dispute and has conferred jurisdiction in the federal courts to enforce the state laws.
b. Mishkin—allow federal courts to decide cases based on state law only when there is “an articulated and active federal policy regulating a field.”  

iii. Supplemental jurisdiction: 
i. allows federal courts to adjudicate certain state law claims in which there is no independent jurisdictional basis in Art III; test is whether in a case over which there was already federal court jurisdiction, state and federal law claims derived from a “common nucleus of operative fact.”  

e. Making federal common law: Textile Workers Union v. Lincoln Mills [1957]: 
i. Suit filed under Taft-Hartley Act, which confers jurisdiction on the federal courts over actions for violation of labor-management contracts in industries affecting commerce [says nothing about federal law]
ii. ( jurisdiction no problem

i. the Court says we construe the Act to authorize the federal courts to make federal common law with respect to collective bargaining agreements. [Act says nothing like that specifically]

ii. Once the Court creates that common law, the arising under question is simple.  
iii. Frankfurter dissent: 
i. a statute that merely purports to create jurisdiction does not give Court authority to make federal common law in that case.

iv. In theory, Congress has power to enact federal contract law under Commerce power.  Without doing so, does Congress have power to confer jurisdiction on contract cases? [no answer to this; Court never answered it]
v. Logic of holding: e.g., doctors can get Congress to enact jurisdictional statute, all malpractice suits in federal courts, but applying state law( this would be OK under Lincoln Mills.  
vi. One can argue that if Congress has power to enact substantive statute, then there is jurisdiction even if statute not adopted; others are worried about this.
f. If substantive federal law raised, then jurisdiction no problem?: Central Bank of Nigeria [1983]

i. Foreign Sovereign Immunities Act (FSIA) governs suits brought against foreign nations in federal and state courts; sets forth provisions re immunity.

ii. Dutch corp suing Nigerian government for breach of contract having effects in US.

iii. ( upheld jurisdictional grant

iv. no need to decide Art III jurisdiction, because it is undisputed that a suit against a foreign state under this Act raises questions of substantive federal law at the very outset; Congress has undisputed power to decide whether and under what circumstance foreign nations should be amendable to suit in the US.  

g. Red Cross [1992]:

i. [in Osborn, constitutional question arose only when sue or be sued clause was interpreted as conferring federal court jurisdiction]

ii. Federal statutory charter of the Red Cross authorizes sue or be sued in federal court; said so explicitly; 
iii. Ps sued Red Cross in district court in tort; 

iv. ( yes, there is jurisdiction in federal courts.

v. Upheld Osborn.

vi. Dissent:

i. charter only established Red Cross as a juridical entity but did not confer federal court jurisdiction; in Osborn, statute provided specifically what courts Bank can sue and be sued (and omitted district courts, for example).  
vii. Implications:

i. federal charter better be specific in future? Why permit federal court litigation, when dissent gave good basis for distinguishing Osborn?  

ii. reaffirms Osborn; no federal question here at all.
iii. Note that under the present case law, the scope of jurisdiction premised on the United States being a party (that’s a separate head of jurisdiction from the “arising under” head) has been construed so far as to include federal agencies, but not federally chartered corporations. That’s probably correct, because federally chartered corporations aren’t really owned by the government.

h. Law of nations to private rights: Sosa [2004]:  
i. Whether D, abducted by DEA to US to stand trial, may sue US under the Federal Tort Claims Act (FTCA or Act), and whether he may recover under the Alien Tort Statute (ATS). ( NO.
ii. The FTCA's exception to waiver of sovereign immunity for claims "arising in a foreign country," bars claims based on any injury suffered in a foreign country, regardless of where the tortious act or omission occurred.

i. here, harm caused by action in US and in Mexico.  Must be in that country alone.  

iii. ATS--is a jurisdictional statute creating no new causes of action—common law would provide cause of action.

iv. Great caution in adapting the law of nations to private rights.  Refuses to extend prohibition of arbitrary arrest as status of binding customary international law.
6. Congressional control of distribution of judicial power among federal and state courts
a. Three sources of congressional power are important 
i. Appellate jurisdiction of the SC should be subject to exceptions as the Congress shall make.

ii. Vesting of judicial power in one SC and in such inferior courts as the Congress shall make
iii. Certain claims under federal law permit but do not require judicial determination; pursuant to Art I, Congress may provide or withhold original federal jurisdiction to decide such claims.
b. Congressional Regulation of Federal Jurisdiction 
i. Congress has a certain amt of unquestioned power to restrict jurisdiction of federal courts; but there is also questionable power to accomplish other aims under the guise of jurisdictional restrictions.  Not always clear re the contours of Congress’s power over the federal court’s jurisdiction.  [best way is to look at important cases]

c. Sheldon v. Sill [1850]
i. P, NY citizen, assignee of bond and mortgage; received assignment from MI citizen.
ii. P sues another MI citizen on the bond and mortgage

iii. ( no diversity jurisdiction under section 11 of 1789 Judiciary Act because statute looked to the citizenship of the assignor rather than the assignee.  

iv. [congress conferred diversity jurisdiction on the federal trial courts by the Judiciary Act, but did not confer full constitutionally authorized diversity jurisdiction; this refusal continues to this day. 28 USC 1332]

d. SC appellate jurisdiction controlled by Congress: Ex parte McCardle [1869]
i. M, a Southern newspaper editor, was held in custody after Civil War on charges of publishing articles hostile to Reconstruction; sought release on habeas corpus from federal trial court in MS.
ii. M took appeal straight to SC based on statute just passed, making it easier to get appeal.
iii. Argued in court but before decided, Congress repealed the new appeal statute to prevent Court from invalidating Reconstruction Act. 
iv. Issue: Does Congress have the power to limit or otherwise make exceptions to the appellate jurisdiction of the SC?

v. ( Yes.
vi. Art III: SC shall have appellate jurisdiction “with such exceptions, and under such regulations as the Congress shall make.”

vii. Appellate jurisdiction derived from Constitution, not Congress, but Constitution subjected appellate review to regulations of Congress.

viii. Act of 1868 repealed earlier act, giving M authority to seek review in SC. 

ix. [but what about fact that case was already heard by Court?]
x. Implication/Significance: 
i. when case goes to court and Congress doesn’t like it, just repeal the statute; Congress deliberately used its power over Court’s appellate jurisdiction to achieve a political result in a particular case.  
ii. Douglas and Black in 1962 questioned whether McCardle would get a majority view today; but it is still good law; however, unclear whether Congress can deprive Court of jurisdiction over a case by repealing the jurisdictional statute after the case has been argued is open to some doubt. 

iii. Case stand for notion that an aroused Congress can use its power over jurisdiction to intimidate and control a politically weak Court ( states an important truth about the balance of power among the three branches of federal government.  
e. Congress cannot tell courts how to rule: Klein v US [1872]
i. during Civil War and several times after, Presidents offered pardons and restoration of property to those who participated in rebellion.

ii. By statute, Congress granted jurisdiction to Claims Court (and by appeal to SC).  Loyal owners upon proof can recover proceeds.
iii. By a later statute, Congress sought to take away jurisdiction from SC whenever a litigant relied upon a pardon as evidence of non-participation in a suit for restoration of property.  [Republicans outraged that disloyal folks getting proceeds back; passed this statute, stating that presidential pardon is evidence of disloyalty]
iv. ( statute is unconstitutional.
v. Republican statute was unconstitutional in two respects: 
i. prescribing how a court should decide an issue of fact
ii. denying effect of a Presidential pardon.
iii. Since law was unconstitutional, court cannot dismiss Klein’s case

vi. Notes
i. Fletcher: limitation of McCardle; impermissible substantive end is sought by prescribing a particular evidentiary or substantive rule under the guise of a jurisdictional regulation, the attempt may be disregarded as means to an end.  

ii. Can McCardle and Klein be reconciled?  Congressional control of cases heard by SC versus SC ruling that Congressional act denying Klein recovery is unconstitutional?
iii. Harlan [41] tried to reconcile the two.  McC is about what cases go to SC, about regulation; Klein is about Congress telling how SC to rule on a case, to resolve a person's rights in Klein, more apparent in Klein than in McC: legislatures ought not act like courts.
iv. Another distinction: presidential pardon power, Congress cannot undermine this power, exclusively an executive power and Congress cannot interfere with this, which is what it tried to do in Klein.
v. Compare Battaglia.  
f. Federal court jurisdiction generally:
i. Norris-LaGuardia Act: don’t mess with Congress, will take jurisdiction away
i. First decades of 20th century, Court struck down legislations to forbid or limit remedies to enforce “yellow dog” contract [contract by which an employee agrees not to join a labor union]; so Congress passed 1932 Act, which provided in part that no federal court has jurisdiction to grant legal or equitable relief to enforce yellow dog contract.

ii. Court never addressed yellow dog provisions; but sustained another part of the Act.
ii. Lauf v. Shinner [1938]: 
i. Part of Act imposed strict prerequisites for the granting of injunctions in other kinds of labor disputes.  

ii. Also drafted as a limitation on the federal court’s jurisdiction, but the prerequisites imposed by the section were variations of the traditional requirements for the exercise of equity jurisdiction.  

iii. ( sustained

iv. “there can be no question of the power of Congress thus to define and limit the jurisdiction of the inferior courts of the US”

iii. Significance:

i. One reading: Congress could prevent federal courts from enforcing such contracts by withdrawing jurisdiction to grant any relief for their violation. Use of jurisdictional device to accomplish indirectly what Congress cannot do directly.  
ii. BUT: narrow reading of Lauf possible
a. Court’s language could be read to refer only to that portion of Act that imposed traditional equitable limitations on the injunctive power; not clear if Court meant to say the same about contracts

b. View of Court has changed by 1938, so would have sustained a statute openly outlawing these contracts; 

g. Congressional preclusion of both state and federal court jurisdiction:

i. Example of legislation taking away both state and federal court jurisdiction is Portal-to-Portal Act of 1947, to correct what Congress took to be misinterpretation of Fair Labor Standards Act, an interpretation that threatened employers with financial ruin. [Re the Portal-to-Portal act, the Court says that time spent traveling down to the mines was compensable time, counting for overtime, and so on, under the Fair Labor Standards Act.]
i. “no court of the US shall have jurisdiction to…” adjudicate claim for damages under Fair Labor Act.  
ii. May control jurisdiction so long as due process clause respected: Battaglia [2nd 1948] [p.346]
a. “exercise by Congress of its control over jurisdiction is subject to compliance with at least the requirements of 5A.  That is to say, Congress has the undoubted power to give, withhold, and restrict the jurisdiction of courts other than the Supreme Court, it must not so exercise that power as to deprive any person of life, liberty, or property w/o due process of law or to take private property w/o just compensation.” 

ii. Note on Battaglia principle:

i. under what circumstances would withdrawal of jurisdiction be a violation of 5A?

ii. Does the invocation of the term “jurisdiction” insulate the statute from the review it might otherwise have had if Congress had simply said, “The statute does not include time spent traveling to the mine”?  

iii. We know Congress has enormous power to regulate jurisdiction.  But can it insulate the substance of what it’s doing by labeling it “jurisdiction”?  

h. Meaning of all: Art III, sec 2: 
i. Does Constitution help in defining the power of Congress to limit court’s jurisdiction? 

ii. What does “all” mean?  

i. appeared three times, but not for diversity jurisdiction [this makes intuitive sense]

ii. Fletcher’s preferred reading: “all” means Congress has power to create exclusive jurisdiction, e.g., all patent/copyright cases go to federal courts
iii. shift from “cases” to “controversies”?  The usage in those days of “controversy” was that it was only a civil case.  The usage of “case” was either civil or criminal.

iv. But the “all” is an important point. The textual argument for the mandatory vesting in the federal courts somewhere for jurisdiction over cases of a certain type is historically questionable, because of Section 25.

i. Congressional authority to allocate judicial power to non-Art III courts
i. Introduction:
i. Art I gives power to Congress to create legislative courts—examples are military courts, territorial courts, tax, Claims, administrative, magistrates, bankruptcy.

ii. Crowell v. Benson [1932]: 
i. Under Longshoremen’s Act, injured employees could seek compensation from their employers in administrative tribunal.
ii. employers objects to award of damages on ground that he was entitled to initial hearing before Art III court.
iii. ( sustained award

iv. agency’s findings of fact as to matters clearly within its authority could be treated as final as long as they were sufficiently supported by evidence.  

v. Questions of fact going to issue of jurisdiction of the agency had to be reviewable de novo by the district court.

vi. Note: 
a. Unusual case because parties were private.  
b. If it was between individual and government, then clearly a “public rights” case in which it would have been clear that no Art III tribunal was required.  

c. Part of Crowell requiring de novo review of fact is not good law because administrative determinations are given more finality today.

d. But general principle remains: that there must be some meaningful review by Art III court of a decision by Art I court.
iii. Note on Administrative Law

i. By 2000, over 1300 admin law judges;
ii. Public Rights and Private Rights: 
a. Public rights need not be adjudicated in courts.  Such as: 

i. Claims against US for money, land, or other things.

ii. Disputes arising from coercive governmental conduct outside the criminal law;
iii. Immigration.

b. Public Rights and judicial review:

i. [p.370]; Court suggested can be removed from purview of courts altogether, but common law and equitable remedies against government officers are allowed.

iii. Judicial Power in private rights case:

a. Questions of fact—given high deference
b. Questions of jurisdictional fact—also given high deference now; judicial review is infrequent, and independent judicial fact-finding virtually never occurs
c. Questions of law—with judicial courts in appellate review, legal questions are reviewed de novo, with no deference; but in admin law, when a federal administrative agency construes a statute relative to its business, an agency’s construction of its own statute is given deference.  Only if the agency’s construction of the statute is clearly wrong can the Art. III court correct it.

iv. When non-Art III judges may be used: Northern Pipeline [1982][380]: 
i. [only case invaliding congressional employment of legislative courts]

ii. Bankruptcy Act of 1978 gave non-Art III federal bankruptcy judges jurisdiction; here, may Art I bankruptcy court exercise jurisdiction over state law claim between private parties?  Not diverse. 

iii. ( no, three categories of cases where non-Art III judges allowed (military, territorial, and public rights)—not the case here.
iv. public rights defined as civil suits brought by individuals against government [this definition expanded in Union Carbide and Schor]

v. [not a federal concern, but plurality insists that Art III judge must hear it; really at the boundary of a federal court’s jurisdiction, so why this insistence on Art III court hearing it]

vi. Why public rights not heard by Art III courts? Sovereign immunity. No constitutional right to recover money from a sovereign; only if sovereign is willing to waive it.
v. De minimis intrusion allowed: Commodity Futures v Schor [1986]
i. Ps sought reparations from a commodity broker before the Federal Commodity Futures Trading Commission, an administrative tribunal.

ii. Broker counterclaimed for money owed under state law; voluntarily dismissed state law counter claim to allow it to be brought before the commission; later claims that commission has no jurisdiction.  
iii. ( sustained jurisdiction of the administrative tribunal over the counterclaim as a “de minimis” intrusion on Art III courts.  
iv. [makes sense to have multiple matters involving same parties heard in same court—a matter of efficiency, especially since it is agreed that some matters can be heard outside Art III courts]

v. [but why is the first suit heard not heard in Art III court?  Private parties?  Public rights—this is stretching the definition really.]
vi. Brennan Dissent [394]:

a. Art III too important to allow incremental erosion.  No reason to make exception to this case.
b. Legislative convenience and efficiency should not be a reason; see INS v. Chadha
 and Bowsher
—both struck down though useful; rigid there, yet supine here.

c. [Court understands when Congress is making choices between Art. III and Art. I tribunals; in contrast, it does not know the world of one-house vetoes and budgetary compromises very well.  The Court is ignorant and nervous in those areas, and so draws a crude line in the sand.  Instead of having the reaction it should have -- saying these are matters involving political questions, best left to the legislature -- it instead reads things into the Constitution that it shouldn’t have.  Fletcher doesn’t like those two cases - the Court is being crude, ignorant and ineffectual.]

d. [worried about Congress taking jurisdiction away from Art III courts and put it in hands of Art I courts; now, really at mercy of Congress to allocate between Art III and Art I courts]

vi. Even private parties can be heard in admin panel: Union Carbide [1985][p.395]: 
i. federal statute requires that a firm registering a pesticide to submit data to the EPA; if EPA uses data to evaluate the registration of another firm’s pesticide, the first firm is entitled to compensation from second.
ii. Amount of compensation is determined before an arbitration panel, subject to review only for fraud, misrepresentation, or misconduct.

iii. ( sustained the scheme.

iv. even though between private parties, right to compensation bore many of the characteristics of a public right because it was created as an integral part of a program safeguarding the public health.

v. [if this is public rights, it has departed from sovereign immunity origins—sets up Schor.]

vi. [what’s left that Congress cannot do!?  One explanation is that the regulatory schemes set up in Schor and Union Carbide have no counterpart in common law.]
vii. Diversity for DC residents: Tidewater problem [p.416]: 
i. District of Columbia citizen sues citizen of Maryland on insurance contract involving MD law

ii. 1940 statute gave district court jurisdiction in actions between citizens of DC and the states. [because Art III made no mention of DC or territories for purposes of diversity jurisdiction]
iii. is statute valid?

iv. ( yes, diversity jurisdiction found.  
v. Many rationales
a. Jackson argues that Congress had power under Art I to confer jurisdiction over cases of federal concern on Art III courts even if no authorized by Art III.  
b. Jackson’s opinion rejected: Congress cannot confer jurisdiction on Art III court when Art III does not authorize that jurisdiction.

viii. Military tribunals 

i. Cases have not made clear what extent the constitutional basis for employing military tribunals resides in the President’s Art II commander-in-chief power and to what extent in conjunction with that power with congressional powers under Art I.  

ii. Milligan [1866][p.408]: 
a. Court held military tribunal lacked jurisdiction to try a US citizen living in Indiana, of conspiring to aid the Confederacy.  

b. Regular courts in Indiana are fine, never obstructed federal government.

iii. Quirin [1942] [p.409]: 
a. Upheld jurisdiction of military tribunal to try in the US, eight German service members apprehended on America soil during WWII; 
b. Indictment charged violations of the law of war; Congress by statute and President by proclamation had authorized trial of offenses against the law of war
c. Difference between lawful and unlawful combatants; here, spies not deemed to be and not entitled to protection as prisoner of war.

d. Historical practice of trying such people before military tribunals is conclusive of constitutional validity.

e. Fact that one of them American citizen makes no difference
f. Milligan distinguished: 

i. Milligan was not a part of or associated with armed force of enemy, was a non-belligerent, not subject to laws of war.

ii. [this is unconvincing—Milligan was charged with violating laws of war!]

iii. Quirin did not say this, but Congress authorized use of military tribunals in this case, but did not do so in Milligan.

j. Federal Authority and State Court Jurisdiction
i. When state courts may hear federal cases?
ii. Concurrent jurisdiction ordinarily assumed:  where a federal statute is silent, state and federal courts have concurrent jurisdiction over cases brought under that statute.  
i. RICO statute: Tafflin v. Levitt [1990]: 
ii. concurrent jurisdiction over federal RICO actions?

iii. ( yes
iv. state possess sovereignty concurrent with that of the federal government, limited by Supremacy clause; 

v. state courts have inherent authority and are thus presumptively competent to adjudicate claims arising under the laws of the US.  

vi. Congress can affirmatively oust state courts of jurisdiction over a particular federal claim: from statute, legislative history, clear incompatibility between state-court jurisdiction and federal interests.
vii. [Fletcher thinks Scalia concurrence is right: presumption is that there is concurrent jurisdiction; if congress wants to take it away, must say so explicitly; state courts have general jurisdiction.]
iii. Removal: Tennessee v. Davis [1880] [p.429]
i. federal official looks for people who do not pay taxes, gets into fights, shoots one of them; and petitioned for removal to federal court.

ii. why?  Jury is still going to be from TN and hostile to federal tax collector.
iii. Predecessor to removal statute for federal officers sued in civil or criminal proceedings in state court.

iv. Contrast Osborn: do you need federal question for removal?  
iv. Current Removal Statute: 28 USC 1442
i. Mesa [1989] [p.433]: construed 1442(a) to permit federal officer removal only when the defendant officer avers a federal defense, rather than simply claiming innocence of the offense charged.  

a. Government argued that under Davis, D had not asserted federal defense to the killing but only state law defense; so Davis upheld removal in the absence of federal defense.
ii. court rejected this view: Davis’s defense depended on federal revenue laws to determine if he was lawfully seizing or stealing; 
iii. Note:
a. Concern in Mesa is that removal w/o federal defense may lead to a case in which question did not arise under federal law within constitutional sense.    

v. Power of State Courts to Enter Orders Against Federal Officers
i. Tarble’s Case [1872] [p.433]
a. State court ordered man’s release from US military on ground that under federal law he was underage when enlisted.
b. issue: can state grant habeas relief to federal officer.
c. ( no, state court constitutionally incapable of granting habeas against federal officers.  
i. Power not conferred by US upon state courts; no state can authorize one of its judges to exercise judicial power by habeas corpus within the jurisdiction of another and independent government.

d. SC reluctant to grant state courts power for this, because during civil war, do not want states to threaten federal officers and hinder operations of federal government.
e. No federal statute allowing states to do this, so Court refused.

f. still good law even though times have changed since 1860s and 70s.
g. [Fletcher thinks this is wrong, nothing constitutionally incapable about this; at time of framers, state courts can decide these things because lower federal courts was discretionary and federal habeas would be meaningless if state courts could not issue them.]
ii. Note

a. Prior to Tarble, state courts asserted right through habeas corpus to take persons out of the custody of federal officials.  
b. Protection of Tarble’s Case unnecessary because of 28 USC 1442—suits brought against federal officers in state courts are removable to federal court.

c. Tarble’s constitutional mandate: 

i. One theory: some categories of federal jurisdiction were inherently exclusive of state court jurisdiction; in some categories, state courts had no “pre-existing” jurisdiction before Constitution’s ratification, and so if not pre-existing, then exclusive jurisdiction of federal courts.  

vi. Congress may require federal law cases heard in state courts:
i. Testa v. Katt [1947] [p.443]: 
a. Federal Emergency Price Control Act passed during WWII; provided that state and federal courts have concurrent jurisdiction over suits brought to recover treble damages for violation of federal price controls.

b. State of RI refused to hear suit, on grounds that federal law is foreign in the international sense.

c. (  reversed
d. federal government vis-à-vis the states is not like foreign country; must hear even “penal” treble damages suits based on federal law.

e. Art VI, sec 2: Constitution, laws of US, treaties shall be the supreme law of land and judges in every state shall be bound thereby.

ii. Note on the obligation of state courts to enforce federal law:

a. When can State Courts refuse?
i. When a state court does not have jurisdiction over that kind of case, the court may refuse to hear federal cases of that kind.

ii. Testa suggests: RI courts had jurisdiction to hear similar claims if brought under RI law and had previously heard claims for double damages under federal labor laws.
iii. ( if RI had no jurisdiction over this type of case, then federal government cannot require RI courts to hear it.

iv. Testa is an anti-discrimination case: do not discriminate against cases brought under federal law (as opposed to under state law).  

b. From power to obligation to enforce federal law: 
i. many doubts about power of Congress to impose jurisdiction on state courts

c. State’s obligation to non-discrimination: 

i. State courts may not discriminate against federal causes of action.
ii. But Alden v Maine: held that 11A is understood to mean that state enjoy sovereign immunity from un-consented suits and Congress lacks power to compel state courts to exercise jurisdiction over such suits.

iii. As for federal claims that do not implicate sovereign immunity, Court cited Testa: Congress may require state courts of adequate and appropriate jurisdiction to enforce federal law.  

vii. Non-discriminatory refusal to entertain federal cause of action: Felder [1988] [p.450]: 
i. 1983 suit against local officials; 1983 has its own statute of limitation
ii. state notice-of-claim statute applied to federal civil rights action under 1983; must notified defendant within 120 days of alleged injury
iii. ( no good.

iv. Court found discrimination against 1983 suits [even though statute treats state and federal law claims against government officials identically]
v. Note:
a. Could be read as overriding a state’s non-discriminatory refusal to entertain a federal cause of action.  

b. Claim of discrimination is not very persuasive

c. Valid excuse, if no discrimination: forum non conveniens and geographic limitation.
viii. Scope of obligation to follow federal law

i. Generally, state courts may follow their own procedural rules in enforcing substantive federal law, just as federal courts may follow their own procedural rules in enforcing substantive state law.

ii. Exception: Dice v Akron [1952] [p.453]:
a. Federal Employers’ Liability Act: designed to protect railroad workers on interstate railroads; brings in comparative negligence; FELA also brings in various other procedural advantages to the plaintiffs.
b. P, a railroad worker who’s injured, alleging negligence on the part of the railroad in Ohio court; D company asserts release signed by P as defense; P claimed defrauded into signing it.
c. who decides what kind of fraud this is?  OH law says judge; or federal practice

d. ( must follow federal practice

e. right to trial by jury is part and parcel of remedy afforded railroad workers under the Act.  
iii. Note:

a. Goes against Hanna v Plumer—federal district courts follow FRCP, w/o sensitive inquiry into the effect of the federal procedure on the enforcement of state law.
b. FELA statutes got special attention from Justice Black, who wanted to protect railroad workers; Dice may just be idiosyncratic and may not stand for a broadly applicable general principle.

iv. Hart, relation between state and federal law:
a. The general rule is that federal law takes the state courts as it finds them.

b. But procedural differences can lead to different results in actions to enforce federal rights; if difference affects calculations of outcome, then tips towards use of federal.  

7. 11th Amendment: Suits challenging state official action

a. Introduction:
i. 11A traditionally read as support for sovereign immunity of the states.  

ii. State sovereign immunity versus federal power 

i. anglo-american law—assumed that sovereign is immune from suit by private persons unless sovereign consents; before adoption of Constitution, states, as sovereigns were presumed to be immune from un-consented suits 
ii. federal power—adoption of Constitution diminished sovereign status of states; unclear how much of states’ sovereign power reduced.
b. Some background: 
i. Art III: confers jurisdiction over controversies between a State and citizens of another State, or foreign citizens or subjects.
ii. Chisholm [1793] [p.978]
i. suit brought under Art III State-Citizen diversity jurisdiction; 
ii. SC citizen sued Georgia for breach of contract, did not pay; suit was not based on federal law;

iii. Georgia declines to assert sovereign immunity; Court held that diversity clause abrogates whatever immunity GA had under Art III State-Citizen diversity jurisdiction.

iii. Passage of 11th amendment

i. After Revolutionary War, many states had accrued lots of contract-based debts; do not want those debts enforced against them in federal court w/o their consent.
ii. 11A passed to overturn result of Chisholm—plain text suggests that whenever out of state citizen sues unconsenting state, suit is barred.

c. Meaning of 11A

i. Judicial power “shall not be construed” to extend to any suit commenced against the states by citizens of another state or foreign state.

i. “construed”—suggests that 11A is correcting erroneous construction by court.  [what of Art III?] 

ii. nothing said about citizens of own state suing state [Hans took care of this.]
iii. if wanted to bar all suits against states by private citizens, language could have been drafted so.

d. Diversity Explanation of 11A:

i. “the diversity explanation is that the Eleventh Amendment was designed to overrule Chisholm by eliminating the state-citizen diversity jurisdiction from Article III.  In more complicated but more precise terms, the amendment required that the state-citizen diversity clause be construed to authorize jurisdiction only when the state was a plaintiff; when the state was a defendant, the clause was not to be construed to authorize jurisdiction.  In the words of Chief Justice Marshall in Osborn v Bank of United States, the Eleventh Amendment "has its full effect, if the constitution be construed as it would have been construed, had the jurisdiction of the Court never been extended to suits brought against a State, by the citizens of another State, or by aliens."   n17 So understood, the Eleventh Amendment was not intended to eliminate or restrict other heads of jurisdiction.  If jurisdiction existed over a suit against a state under the admiralty jurisdiction or the federal question jurisdiction before the passage of the amendment, such jurisdiction continued to exist after its passage.  There is substantial evidence to suggest that admiralty jurisdiction existed both before and after the adoption of the amendment.  Whether federal question jurisdiction existed before the passage of the amendment was unclear, however, and perforce remained so after its passage.”
e. Hans v. Louisiana [1890] [p.973]: 

i. ( in-state citizens cannot sue a state in federal court.  

ii. Clarified 11A.  
iii. Louisiana ex rel Elliot v. Jumel [1883]
i. Out of state citizen sues Louisiana; court says no
f. The fiction of stripping authority: Ex parte Young [1908]:

i. MN railroad case; [state sought to regulate railroad rates charged by railroads crossing their states; state legislatures are loyal to farmers, so want to charge lower rates, but railroads want higher]
ii. MN passes statute regulating rates; railroad shareholders bring suit in federal court; 
iii. Court enters injunction against AG of state ordering him to not litigate the legality of rates in state court

iv. Young disobeys the injunction and goes to state court; now, a contempt proceeding in state court.
v. Claims he is federal officer and cannot be enjoined under 11th.
vi. ( federal court can enjoin state official from violating federal law; a negative injunction. [official not protected by 11A]
vii. Here, enjoined state AG from enforcing in state court an unconstitutional state rate-setting order for railroads.  

viii. Rationale: a suit against a state officer is not a suit against the state when the remedy sought is an injunction against an illegal action, for an officer is not acting on behalf of the state when he acts illegally. [that is the legal fiction, at least to prevent 11A from operating] 
ix. [how to give bite to 14th amend?  Sue the officer, but that is affirmative injunction, versus negative injunction in Young]
x. Note: 
i. Young is inconsistent with prohibition against certain kinds of state action under 14A; injunctions are permitted against state officers who act under color of state law to violate 14A.  
ii. what is not act for 11A purposes, is act of state for purposes of 14A.

iii. legal fiction states in Young that officer is not acting on behalf of state; injunctions are permitted under 14A for officers who act under color of law.  

iv. no diverse parties in Young, so what basis other than 14A did Court have jurisdiction?

g. State as the real defendant; prospective/retroactive: Edelman v Jordan [1974] [p.995]:

i. 11A bar is jurisdictional, meaning in effect that it can be raised for first time on appeal.

i. 11A defense may be raised on appeal even if the state failed to raise the defense and lost on the merits at trial.  

ii. Ps sue state officials, seeking declaratory and injunctive relief, alleging that Ds were processing applications for a federal-state aid program more slowly than the applicable federal statute required.  Basis is 14A.

iii. Ps sought injunction requiring officials to process applications in a timely fashion, and sought to recover money that had not been recovered in the past.

iv. ( yes to injunctive relief; no to money recovery.

v. Distinguishes between prospective relief and retroactive relief.

vi. Holding that Young permitted prospective injunction; payment of funds was retrospective relief barred by 11A because…

i. “when the action is in essence one for recovery of money from the state, the state is the real, substantial party in interest and is entitled to invoke its sovereign immunity from suit even though individual officials are nominal defendants.”

ii. doesn’t matter what you call the monetary relief, fact is, money will be withdrawn from state funds.  

vii. Dissent:

i. state waived its immunity by participating in federal program; matters falling within the enumerated powers delegated to Congress.  

viii. Note:

i. Neither is Edelman giving us an inviolable principle without qualification.  The central exception is constitutional tort suits brought against state officers, where monetary relief is sought based upon past behavior.  For example, an excessive force suit brought under 1983 against a highway patrol officer is not barred by state immunity, even though the state routinely pays the damages out of state funds.  The Court has never given us an answer as to this unquestioned line of cases. We know the what, but not the why.

ii. suit against statewide agency is considered a suit against the state under 11A.  

iii. local governments and their officials have no 11A immunity.  

h. Modern application of Young:
i. Look at Edelman to draw line: prospective versus retroactive relief [requiring payment of funds from the state treasury].  
ii. Coeur d’Alene [1997]:
i. Tribe sued Idaho state officials for declaratory and injunctive relief that would have prevented the state from interfering with the tribe’s use and enjoyment of banks and beds of a lake and surrounding rivers as to which both tribe and state claimed ownership.
a. ( suit against the officers (in their individual capacity) barred by 11A
b. suit was functional equivalent of quite title action that would extinguish State’s control over vast reach of land and waters long deemed by the State to be an integral part of its territory.  

c. Special concern of state—sovereign control of land; intrusive effect on state interests.  
i. 11A and federal court relief for violations of state law
i. Young operates only for state officers who violate federal law, not state law. Pennhurst [1984] [p.1000]
i. P sued state officials under state and federal law for injunctive relief about running of mentally retarded institution.
ii. Round 1: no relief based on federal law; Round 2: 3rd Cir found relief under state law
iii. ( no relief based on state law
iv. Interests of Young [vindicate federal rights and hold federal officials responsible] and Edelman [need to promote supremacy of federal law] wholly absent when alleges that state official has violated state law.
v. Relief in such a case does not vindicate supremacy of federal law; intrudes upon state sovereignty to tell state officers how to conform to state law.
vi. [such state claims are barred even it they would otherwise fall within a federal court’s subject matter jurisdiction based on the existence of diversity or supplemental jurisdiction.]
vii. Dissent:
a. Young was not based on conduct of sovereign; state officer’s act is simply an illegal act, whether violating federal or state law.  
viii. Implications of Pennhurst: [p.1002]
ix. What’s left for P—who has plausible claims under state and federal law for equitable relief against a course of ongoing state action—after Pennhurst?

j. Congressional authority to abrogate state immunity: 
i. No abrogation under commerce or Indian commerce clause: Seminole Tribe of FL [1996][p.1004]:  
ii. Indian Gaming Regulatory Act created a mild remedial scheme against the state; tribe may bring suit to compel state’s performance of good faith negotiations with tribe.
iii. Clear congressional intent to abrogate state immunity.  

iv. ( declined to issue injunction ordering state officers to obey the commands of federal Indian Gaming and Regulatory Act. No jurisdiction.  
v. Was Act passed pursuant to constitutional provision granting Congress the power to abrogate?

i. 14A is one—it can intrude into 11A.

ii. Union Gas—only other case—found power to abrogate in Interstate Commerce Clause.  Overruled here.

iii. Agreed that Act was passed pursuant neither to 14A or Commerce clause, but does Indian Commerce Clause suffice?

vi. Act is unenforceable against state and Court would not order the state officers to perform the obligations required.

vii. Notes that under Young, an action brought against state official would expose official to full remedial powers of federal court, including contempt.

viii. Do not want to rewrite statutory scheme in order to approximate what Congress might have wanted had it known the Act was beyond its authority.

ix. Note:

i. Court was unwilling to read the Act sympathetically in order to grant injunctive relief against state officers.  
ii. Requirements for abrogation ( 
a. Clear statement: The statute must clearly state its intent to abrogate 11A immunity.

b. Congress may not abrogate immunity with a statute under the Commerce Clause or the Indian Clause or other Art I power [but spending clause?]
i. No Art I power to abrogate 11A immunity, but Congress may abrogate the protection of 11A by a statute passed under Section 5 of 14A.  
c. §1983 does not abrogate state sovereign immunity, but state officers may be sued.  [Monell( 1983 suits can be brought against counties and municipalities—not state for purposes of 11A.] 
iii. [Union Gas found power to abrogate under commerce clause, but deciding justice said he disagreed with much of reasoning

a. any principle basis for distinguishing commerce clause as basis and Indian commerce clause?  ]
iv. “Congress may not abrogate state sovereign immunity pursuant to its Article I powers.” [Fl Prepaid, 1999]
v. Qualification?: the spending clause, allows the federal government to spend money for the general welfare.  If the federal government says to a state, “Here’s $100 million, but if you take the money, you have to abide by the federal rules and allow yourself to be sued.”  Under those circumstances, Fletcher is pretty sure that the state will be deemed to have waived its immunity.  That’s not really abrogation though; the state struck a deal.  
vi. Bankruptcy.  It’s also an Art. I, Section head of power, and the Court has just granted cert on a case called Hood, in which the lower court said bankruptcy is different, and state sovereign immunity can be abrogated.  Fletcher thinks the history is right on this. If the Court pays attention to the history, it might find that immunity can be abrogated. Re discharging debts, the ordinary rule has always been that tax debts may be discharged, both state and federal.  If state sovereign immunity cannot be abrogated for bankruptcy, it would mean state tax debts could not be discharged, and that would be a radical change.

vii. Options after Seminole:

a. Ex parte Young: historically, government immunity does not preclude suit for injunctive relief against the appropriate governmental officer.  Young recognizes a federal common law basis for such a relief.
b. Also a statutory provision for injunctive relief against state officers—1983; applied even when officer defendant for action that could only be taken in official capacity.  Etc.
k. No unconsented suits: Alden v Maine [1999] [p1039]
i. Pet. probation officers filed suit against their employer, Maine, in federal court. Pet. alleged that Maine violated the overtime provisions of the Fair Labor Standards Act of 1938 (FLSA), and they sought compensation and liquidated damages. Lower courts all dismissed Pet’s suit.
ii. ( held for Maine; affirmed the dismissal. 
iii. The Court reasoned that the powers delegated to Congress under Art. I did not include the power to subject non-consenting states to private suits for damages in state courts and that Maine did not consent to suits for overtime pay and liquidated damages under the FLSA.
l. Note on Alden: [1059]
i. Seminole and Alden dealt with silence of Constitution on issue of sovereign immunity; contest between history and originalism/textualism. If history is correct, then it points to a result not really supported by text of 10A or 11A.  
ii. Question is one of first impression.  Dealt fairly with dicta/precedent?
iii. State Sovereignty versus State Sovereign Immunity

i. federal government’s power limited to those in Constitution; 10A makes clear that powers not delegated to central government are reserved for states and the people.
ii. BUT to an extent, states may be regulated by federal government acting in exercise of its delegated powers.  If so, makes sense to have free-standing notion of state sovereign immunity from suit that exceeds the substantive scope of state sovereignty (or autonomy) with respect to those matters? [why have immunity over matters that the federal government can regulate?]
iii. Seminole and Alden relied on notion that an un-consented suit against a state was an affront to its dignity.

iv. Administrative agency also barred by 11A against un-consented states: Federal Maritime Comm [2002] [p1061]

i. holding that state sovereign immunity precluded a federal administrative agency from adjudicating a private party’s complaint against an un-consenting state.

ii. Dissent:
a. FMC should be considered a part of the executive branch.

b. They evaluate complaints, not adjudicate them, so 11A or other sovereign immunity do not apply.
v. Contra Testa v Katt: discrimination against Ps on basis of source of law
i. Alden majority rejects argument that the state discriminated against the Alden Ps on the basis of the source of law on which they relied.
a. Maine concedes that same claims can be brought based on state law, but not on federal law.
b. Testa: state courts required to enforce damage provisions of federal law, partly because same type of claims arising under state law could be enforced.
c. Alden majority claims that Maine did not engage in “systematic” manipulation of  its immunity to discriminate against federal claims; and concludes that as “a privilege of sovereignty concomitant to its constitutional immunity from suit” the state may choose “to consent to certain classes of suits while maintaining its immunity from others.”  
d. How is this not discrimination, when the only significant difference between the two classes of suits is the source of law on which P relies?  

vi. Commandeering of state courts

i. Alden majority tacitly claims that power to press state courts into federal service to coerce other branches of the state is “the power…ultimately to commandeer the entire political machinery of the State against its will and at the behest of individuals.” 

ii. But what about Supremacy Clause?  State courts have dual function as courts of state and of the nation; one of its functions is enforcement of federal law against the state and its instrumentalities.
vii. Implications:

i. lot of commentary—most express concern that steady expansion of state sovereign immunity threatens federal supremacy by significantly restricting the avenues for effective vindication of federal rights, in general and 14A in particular.  
ii. Alden and Seminole versus the broad power of Congress to impose substantive obligations on the states; so states have immunity from suit but not federal regulation.
iii. How to square Testa’s non-discrimination principle?
viii. Consent to suit:

i. must be “by most express language or by such overwhelming implications from the text as [will] leave no room for any other reasonable construction.”  Edelman.

m. 1983 suits against state officers and local governments
i. Scope of Federal constitutional protection against unauthorized state action: Home Telephone [1913] [1067]: 

i. If rights protected by Constitution are identical to that protected by state, are invaded by state officers claiming to act under state statute—one is not barred from seeking relief in federal court under the Constitution until after the state court has declared that the acts were authorized by the statute. [do not have to wait until final judgment from state]
ii. 14A addressed to States, persons, whether natural or judicial, who is the repository of state power.

iii. Under 14A, the Federal judicial power can redress the wrong done by a state officer misusing the authority of the State with which he is clothed; under such circumstances inquiry whether the State has authorized the wrong is irrelevant. Ex parte Young followed.
iv. Note:

a. Frankfurter’s view: action of state official not a state action subject to federal law until highest court of state confirms such action and thereby makes it the law of the State.

i. Implication ( would 14A be adequately protected when it prohibitions are addressed to the State as a whole only after it has spoken with its final judicial voice?

v. Recurring issue( should federal law be construed to regulate the conduct of state officials acting w/o authorization under or contrary to state law? 
a. Monroe Pape and Monell ( proper interpretation of §1983

b. Parratt v Taylor ( state-law remedies provide enough due process for state official deprivation of liberty or property so as to preclude Due Process claim under Constitution?   

ii. §1983 remedy available against official conduct: Monroe v Pape [1961] [1072]:
i. POs ransacked D’s home, held him for a long time w/o access to lawyers and other rights violation.
ii. Sued under 42 USC §1983 for acting under color of law; complaint dismissed.

iii. ( reversed.

iv. One purpose of §1983 was to give federal remedy where state remedy, though adequate in theory, was not available in practice. [history of KKK violence, unwilling in South to prosecute some crimes]
v. “Under color of law”—misuse of power, possessed by virtue of state law; made possible by wrongdoer clothed under authority of state law.  
vi. Frankfurter dissent:

a. state law affords full protection here.

b. failed to state 1983 claim because state decisions would protect that right already.  

iii. Note:

i. Monroe established two principles:

a. 1983 is a federal remedy, cognizable in federal court, against state officials for violation of federal rights.
b. 1983 remedy is available even if the official conduct is wholly unauthorized under state law.

ii. Frankfurter’s position:

a. Permits immediate resort to federal court when D’s acts have formal sanction in state law

b. [but this makes no sense?  Harlan: you have adequate state remedies protecting federal rights, why allow resort to federal courts when PO’s act already sanctioned by state]

c. [his position would require federal courts to decide if state custom or usage sanctions D’s acts]

iv. Individual officers, local governments, and states as Defendant in §1983 suit [1084].  
i. Personal capacity: 
a. officers sued in personal capacity pay damages out of own pocket; attorney’s fees can be awarded only against the officer, not against the government.  11A is inapplicable, since the relief does not directly affect the state.  [think about Edelman]
b. but clear that they have immunity doctrines shielding them from damages liability; most have qualified immunity unless conduct violates clearly established statutory/constitutional rights; 

c. officials in legislative, judicial, or prosecutorial capacity enjoy absolute immunity from damages liability.

d. and states often indemnify the Ds in 1983 suits.
ii. Official capacity: 
a. in this suit, look to the government entity itself; even though government not nominally the defendant, can be ordered to pay damages and attorney’s fees.
b. Because will be paid from government treasury, only if certain rules are met…Monell, etc…
c. Equitable relief sought(official is ordinarily named in an official capacity; 11A is no bar if relief is deemed prospective in character.  [Ex parte Young—even in official capacity suit, authority-stripping rationale applies, D is treated as stripped of his official character and subject, like any tortfeaser, to an injunction against continuing harm.]
n. Local Governments as Defendants: Monell [1978] [1086]
i. Between Monroe 1961 and Monell 1978, court reaffirmed that municipalities are not “persons” within meaning of 1983.

ii. Monell changed that: local governments are “persons” and liable under 1983.

i. class of female employees sued municipal agencies for back pay and injunctive relief, challenging D’s policy of requiring pregnant employees to take unpaid leaves of absences.
ii. ( Brennan held that cities and counties can be sued where action implement policy adopted by that body’s officers; local government can be sued for custom even though certain custom had not received formal approval.
iii. Reexamined history of Civil Rights Act .
iv. rejected liability on Respondeat superior basis: must be based on execution of government’s policy or custom.  [Stevens refused to join dictum on Respondeat superior, noting ] [p1087]
iii. Effect of Monell:

i. opened city, county, and school board treasuries to 1983 damages actions.

ii. in effect, 1983 suit always call for vicarious liability—taxpayers foot the bill.

iii. Qualified immunity?  Nope.  In Owen [1980], Brennan held that municipalities cannot avail itself of qualified immunity from 1983 damages liability, even if officials can show that it is entitled to such immunity in their personal capacity in a 1983 action against them.

o. Meaning of Custom or Policy: 

i. Pembaur [1986]: county prosecutor instructed PO to enter P’s office 
i. ( single decision of high official “may fairly be said to represent official policy”, was adequate basis for imposing government liability.

ii. City of Canton [1989]:

i. failure to train employees

ii. liability for failure to train permitted by 1983, but only where the failure to train amounts to deliberate indifference to the rights of persons with whom the PO and officials come into contact.  [1089]

p. §1983 as remedy for the violation of a federal statute 

i. §1343(a)(3)—jurisdictional counterpart of §1983, is limited to rights secured by the Constitution or by “any act of Congress providing for equal rights.”  
ii. §1983 talks generally about violations of federal law; is it limited to claims for violation of equal rights statutes?  NO.  §1983 can cover all federal law.
iii. Expanding scope of §1983: Maine v. Thiboutot [1980] [1092]:
i. challenge to denial of welfare benefits.
ii. ( [Brennan] complaint, which asserted no denial of equal rights, stated a good claim under §1983.

iii. Dissent:

a. Legislative history showed clear intent to restrict to rights secured by Constitution and laws providing for equal rights.  
b. Concern about explosion of cases: hundreds of cooperative regulatory and social welfare enactments may be affected. 

iv. Aftermath: 

i. Thiboutot did not consider whether its construction of §1983 imply a private right of action under a federal statute that does not expressly provide for one.  
a. Does 1983 supply missing remedy, if federal statute does not expressly provide it, for suit against state official?
b. Is private remedy implicitly excluded by Congress re 1983?  

ii. Private right? Indicates no. [1094]

a. Pennhurst—no right of action under 1983 because statute complained against did not confer any private rights enforceable under 1983.  

b. Gonzaga University ( family educational rights and privacy act provided no person rights enforceable under 1983;  

c. Etc.
q. Common Law Torts and Constitutional Torts
i. Nearly every common law tort deprives injured party of liberty and property.  Should every common law tort committed by state official acting under color of law give rise to a constitutional tort action under §1983 for deprivation of liberty or property w/o due process?  

i. court never defined what is constitutional tort and what is not.

ii. Parratt v Taylor [1981] [1098]: Post-deprivation remedies
i. A prisoner ordered hobby materials. When they get to the prison, the prisoner is in segregation. When he gets out, his materials are nowhere to be found.  He brings a 1983 suit for negligent deprivation of property by prison officials.  
ii. The Court holds that there’s no violation of Due Process…how can this be a deprivation of due process when you could have gone into state court under state law?  If the state provides a sufficient post-deprivation remedy, there is no remedy for negligent deprivation.
iii. Notes:

i. Parratt doctrine: so long as post-deprivation remedies exist, there is no denial of due process.
ii. If proof of scienter necessary in order to establish a violation (for which relief under §1983 is sought) of the constitutional provision in question?   
a. Hudson v Palmer [1984]—extended Parratt doctrine to intentional deprivations claimed to violate due process clause 
i. P, an inmate, brought 1983 action against a prison official for intentionally and unjustifiably destroying some of his property during shakedown.

ii. Refused to distinguish Parratt on grounds of intent.
iii. Adequate post-deprivation remedy satisfies demands of due process, whenever deprivation occurs through “random and unauthorized” acts of state employee.  In such a situation, pre-deprivation procedures are simply impracticable since the state cannot know when such deprivations will occur.  
b. Daniel v Williams [1986]—negligent acts do not constitute a deprivation within the meaning of the due process clause of 14A.
i. P, an inmate, tripped over pillow left negligently by prison official.  Brings 1983 claim for deprivation w/o due process.

ii. ( whether or not there is post-injury state remedy, no constitutional violation because mere lack of due care by state officer cannot constituted a deprivation of liberty or property under 14A.

iii. Zinermon [1990]: Procedural due process 
a. P voluntarily committed to state mental hospital; there longer than allowed for voluntary commitments; after release, brought 1983 suit, alleging deprived of liberty w/o due process.  Alleges that defendants should have known that he was incompetent to give consent.  
b. ( should not be dismissed [5-4], notwithstanding availability of state remedy.
c. Due process clause encompasses procedural fairness; so 1983 claim can be brought for violation of procedural due process.
i. In these claims, violation when state fails to provide adequate due process.

d. Not barred by Parratt or Hudson because:

i. Deprivation is not unpredictable—foreseeable that a mental patient may be incapable of informed consent.  
ii. Pre-deprivation process is possible here.
iii. State officials’ conduct is not “unauthorized” within meaning in Parratt and Hudson; state delegated to them power and authority to effect the very deprivation complained of here.  

iv. Notes: Zinermon’s significance [1109]
a. Court held that Parratt applies to claimed deprivation of liberty as well as of property.
b. Parratt does not apply to alleged violations of substantive (as opposed to procedural) due process or of specific guarantees of the Bill of Rights—violations that are viewed as complete when the conduct complained of occurs.  
i. Views on this ruling: reduced to question of whether procedural due process requires a pre-deprivation hearing—a la Mathews?
ii. Another view—Parratt and its progeny are not a procedural due process cases; cases in which substantive due process claims was unavailable.

r. Official Immunity
i. Harlow v. Fitzgerald [1982] [1112]:
i. Ds are aides to President Nixon; entered into conspiracy.  
ii. [Bivens suit: federal common law has been employed on a few occasions to infer private causes of action from constitutional provisions.
a. P searched by federal agents w/o probable cause; if state agents, remedy available under §1983; no comparable statute for violations by federal agents; SC inferred a private cause of action for damages directly from prohibition of 4A.]

iii. absolute immunity of president extend to aides?  

iv. ( qualified immunity only for aides [based entirely on judgment, no statute or constitution on this].  Objective and subjective aspect--
a. qualified immunity would be defeated if an official knew or reasonably should have known that the action he took within his sphere of official responsibility would violate the constitutional rights of the P, or if he took action with the malicious intention to cause a deprivation of constitutional rights or other injury.  
ii. Notes [1120]: 
i. Rationale for official immunity: [Hand]

a. lesser of two evils—leave un-redressed wrongs done by dishonest officers than subject those who try to do their duty to the constant dread of retaliation.

ii. Absolute vs qualified immunity:

a. Absolute: can be dismissed by R12(b)(6) motion, so unlike qualified immunity, no burden, expense, anxiety of litigation.
iii. Judicial immunity:

a. Rationales—act freely w/o worry about consequences; likely that loser will want to retaliate.

b. Overcoming immunity—clear absence of all jurisdiction; not performing a judicial act.  

iv. Prosecutorial immunity
v. Legislators 

a. Art. I, sec 6: Speech or Debate Clause; 
s. 11A summary: 
i. 11A protects states against certain forms of un-consented suits; stands in direct tension with 14A--imposes liability for state actors under color of federal law
ii. Union Gas, Seminole Tribe, Fitzpatrick; abrogation debate is not entirely finished; should be allowed under bankruptcy power; 

iii. spending clause; Seminole tribe suggests congress has no power under art i to take away sovereign immunity of state; but congress has spending clause power to get states to waive it; but this is not abrogation; if you want this money, you have to waive 11A defense for violations; 

iv. Ex/Exp:

i. effect of 11A—make it difficult to hold state accountable for violation of Constitution 

ii. stripping power only allows enjoining state officials from violating federal law in the future 

iii. redress for past violations is nearly impossible other than through remedies provided by state.

iv. abrogation is limited essentially through 14A, for other violations, damages can only be awarded if state waived immunity; otherwise, money will come from pocket of state officials, usually empty or has common law immunity

v. will it encourage court to violate federal law?  Alden says no—good faith of the States provides important assurance that Constitution will be supreme law of land.  
vi. one of the exceptions of 11A—allow suit against state to be brought in the name of the US.

vii. Alden notion that state immune from damages at odds with federal supremacy.  

viii. all because of Hans and its progeny—should have confined 11A to bars against suits of states by citizens of other states—not expand to general doctrine of sovereign immunity.
8. Judicially-Developed Limitations on Federal Court Jurisdiction
a. Introduction:

i. Concurrent jurisdiction means that state and federal courts decide each other’s questions.

ii. Federal and state supreme courts are authoritative expositors of own law.

iii. Thus, a case in federal court may depend for its resolution on a question of state law or vice versa; may then be expositor of law that would not be authoritative.  

i. there is no appellate review by state courts of federal court decisions, so state could not affect federal interpretation of its law.

ii. doctrines of abstention and others developed to mitigate this problem.  

b. Abstention:

i. When a federal court asked to decide question of state law in a case that is properly within its jurisdiction, but when it is inappropriate for the federal court to decide the question.  Used when
i. a decision on a state law question may permit a federal court to avoid a constitutional question
ii. when federal decision on a state law question would disrupt an important state administrative policy

iii. when state law is unsettled and involves an area of particular local concern

iv. when federal litigation would duplicate litigation pending in state court.  

c. Definitive state ruling needed so as to avoid federal constitutional question: Pullman abstention [1941] [1186]:
i. Texas Railroad commission required conductor rather than porter to be in charge of sleeping cases on trains.
ii. Pullman company wants to put a porter in charge of sleeping car (when there is only one). [conductor are paid more than porters; white vs black]

iii. Pullman and others contend that Commission’s order was beyond its statutory power and violates the Constitution.

iv. federal district court held Commission lacked authority under state law to issue the order and did not decide on federal question.

v. ( reversed 

vi. require district court to abstain from decision, so that a proceeding could be promptly brought in state court to obtain a definitive ruling on the state law question.

d. Application of Pullman abstention 
i. Avoidance of federal constitutional question: abstention used to allow a state court to decide a question of state law that may allow the federal court to avoid deciding a federal constitutional question.

ii. Abstention is appropriate when state statute is fairly subject to an interpretation which will render unnecessary or substantially modify the federal constitutional question.

iii. Note:
i. Pullman is used to allow state to decide whether constitutional question could be avoided, when avoidance could be achieved by reliance on state law.
ii. only applies when there is “unsettled question of state law”—meaningless to abstain if the state law is already clear.

e. Burford and Thibodaux Abstention:
i. Coherent policy: Burford abstention: requires federal court to abstain when its decision on a question of state law would disrupt state efforts to establish coherent policy on a matter of substantial importance to the state.
i. Court has not defined the contours of this abstention with precision.

ii. make most sense if restricted to cases in which a particular state court through its exclusive appellate jurisdiction, works as a de facto partner of a state admin agency in developing state regulatory policy?

ii. The case:

i. Texas railroad commission had authority to regulate oil drilling under state-law regulatory scheme; channeled all disputes to one court so that it has expertise; some suits—about 10%--are filed in federal courts; previous federal decisions have been confusing and interfered with the regulatory scheme.

ii. ( Court ordered federal suits to be dismissed

iii. Example:  Alabama Public Service [1951]
i. railroad challenged order of Commission.
ii. ( Court ordered federal court to abstain because effective appeal from administrative order was available in the state courts.

iv. Unsettled question of state law: Thibodaux abstention:

i. permits a federal court to abstain when there is an unsettled question of state law in an area of particular local concern.

ii. city of Thibodaux sued to condemn private property belonging to Louisiana power and light company; removed to district court, abstained pending resolution of state law questions concerning the city’s authority to condemn
iii. ( Court sustained, pointing to involvement of state “sovereign prerogative” in eminent domain proceedings, as well as fact that state law unsettled and subject to many local variations.  

iv. But case decided on the same day casts doubt:

a. Frank Mashuda: Private property owner challenge in district court condemnation undertaken by county; district court abstained;
b. ( ordered district court to hear case; “state’s power of eminent domain no more justified abstention than the fact that it involves any other issue related to sovereignty.” No unsettled state law.

v. Conclusion:

a. Eminent domain by itself is not enough to require abstention.  
vi. Certification: 

a. In some states, fed courts may certify question of unsettled state law to a state court for decision.
f. Equitable abstention
i. Federal courts are sometimes asked to enjoin state court proceedings in order to protect federal rights; generally reluctant to grant such injunctions.  Must first decide

i. no statutory prohibition against injunction of state court proceedings

ii. is injunction proper under equitable abstention?
a. equitable abstention: even if no statute prohibits a federal injunction against state judicial proceedings, requirements of equity and comity must still be satisfied before an injunction may issue.

b. doctrine of equitable abstention often called "our federalism"--idea that national government must respect the legitimate activities of the state.

ii. Younger v Harris [1971] [p.1213]
i. two grounds supporting equitable abstention
a. traditional equitable principles—party seeking injunction must show she has no adequate remedy at law, and that she will suffer irreparable injury.

b. Comity—should not enjoin if violate the principle of comity—a doctrine that requires proper respect for state functions and that rests on the belief that the federal system will fare best if the states and their institutions are left free to perform their separate functions in their separate ways.
ii. Rule ( when there is pending state criminal prosecutions, federal equitable relief was generally unavailable.

a. Rationale: federal right asserted in federal injunctive suit can be used as a defense in the state criminal proceeding

b. State courts presumed to be competent in deciding federal issues; so no sense in granting federal injunction if the issue can be raised in state court.

iii. application of doctrine
i. criminal proceedings: generally, no, except in narrowly defined and unusual circumstances.  
ii. civil: yes, extend to these cases
iii. civil rights cases: arise most frequently in federal civil rights cases brought under 1983; an exception to Anti-Injunction Act
iv. Historical background

i. Douglas v City of Jeanette [1943]

a. “It is a familiar rule that courts of equity do not ordinarily restrain criminal prosecutions.”

ii. Chilling Effect: Dombrowski [1965]

a. civil rights activists in Louisiana sought an injunction against threatened state court prosecutions, contending that the prosecutions were not in good faith and that their 1A rights were being infringed.
b. ( granted injunction

c. bad faith and chilling effect

iii. Note:

a. Younger said chilling effect alone is not sufficient for federal injunction against state court proceedings.
v. Exceptions to Younger rule:
i. bad faith harassment
a. a series of repeated prosecutions might in some circumstances constitute harassment.  
ii. flagrant and patent unconstitutionality of state statute
a. not much left of this exception after Trainor v Hernandez [1977]—Ds in state court action filed federal suit challenging constitutionality of state court attachment against their property; lower court found procedure violates due process clause ( reversed [doesn’t elaborate on whether this is Younger exception]
b. could be argued that if statute is patently unconstitutional, then state courts will know what to do.

iii. other unusual circumstances
a. when federal claim or defense cannot be raised in state prosecution

b. when state tribunal is biased

vi. Criticisms of Younger [p.1224]:
i. fails to respect congressional policy in 1983—specifically interpose federal courts between States and people, as guardians of people’s federal rights.  

a. Tension between Younger’s trust in state enforcement of federal rights and parallel distrust in cases like Mitchum [1972], as well as 1983’s demand for federal court jurisdiction.  

ii. relegates Ps to state courts when they expect that federal courts may be more sympathetic to their claims.

iii. too high a barrier.

vii. Relationship of Younger to Pullman:

i. Pullman—whether federal Ps should be forced to obtain state court resolution of state law issues.

ii. Younger—state proceeding either has been or is about to be commenced by the state authorities, and the entire case should be litigated in that proceeding.  
iii. Pullman entails postponement, nor relinquishment of federal jurisdiction; Younger entails federal courts dismissing the suit, and underlying federal claims adjudicated in state criminal case, subject only to Supreme Court review; state court adjudication will have full res judicata effect in subsequent federal court proceedings, including 1983 suits.

viii. Threatened rather than pending state proceedings
i. Declaratory judgment: Steffel v Thompson [1974] [p.1229]: 

a. whether declaratory relief is precluded when a state prosecution has been threatened, but is not pending (and no bad faith or special circumstances).
b. Ps sought a declaratory judgment that his leafleting was protected by 1A. No state prosecution pending.  

c. ( yes, federal court may decide.

d. Principles of equity, comity, and federalism do not preclude a federal court from entertaining an action to declare unconstitutional a state criminal statute when a state criminal prosecution is threatened but not pending at time the federal complaint is filed.  

e. Declaratory judgment less intrusive than an injunction

f. Equitable requirements are less strict; 

ii. Preliminary injunction: Doran v Salem 

a. Ps sought declaratory judgment that ordinance was unconstitutional and preliminary injunction against its enforcement in state court.

b. ( OK, federal courts can decide.  

iii. Permanent injunction: Wooley v Maynard [1977]
a. Ps sought permanent injunction against future state court prosecutions for covering motto “Live Free or Die” on license plate.  Had been prosecuted three times already.  No state prosecution pending when federal suit filed
b. ( OK, federal courts can hear it.  

iv. Issues:

a. Pending/non-pending jurisdiction: is this convincing?  Equity, comity, and federalism have less force in the absence of pending state proceeding.
b. Steffel appears to tell prosecutor when and how and if he is to bring a prosecution.
c. But Court’s almost total unanimity in both cases?  

v. Interests in anticipatory relief

a. Future

i. What if never violated law but only deterred for fear of prosecution?

ii. This is the purpose of declaratory judgment act.  

iii. Must pass standing and ripeness barriers; 
b. Past

i. Engaged in conduct but no plan to do so again; now seeks declaratory judgment that past conduct was constitutionally protected.

c. Continuing 

i. Violated it, and will continue to do so; seeks federal equitable relief for similar conduct not yet undertaken.

ii. Offers federal P a lot of advantages over defending against a state prosecution…if federal court grants equitable relief based upon protected nature of P’s conduct, P has protection against a second prosecution for similar conduct undertaken in the future.
iii. No such protection in state court.  

ix. Meaning of Pending: Hicks v. Miranda [1975][p.1244]

i. includes obviously proceedings that are actually in progress at the time the federal injunction suit is filed.

ii. Facts of Hicks: 
a. theater in OC showing “Deep Throat”; PO seize copies of the movie, and bring misdemeanor criminal charges against a couple of employees of the theater (but not owners). 
b. The owners refuse to participate, and instead file a federal suit under 1983.  They seek a TRO from the district judge, which is denied, but the judge does convene a three-judge court.

c. After the denial of the TRO, the prosecutor expands the indictment to include the owners as defendants.  The state moves in the federal civil suit to dismiss under Younger because there is now a pending prosecution.  
d. The Court per White says that’s good enough.  So long as the proceeding is pending in state court before any proceedings of substance on the merits in the federal court, you cannot interfere.

iii. Later-filed state proceedings: 
a. Rule: Federal injunction is also barred under “pending” rationale, if a state court prosecution is filed “after the federal complaint is filed but before any proceedings of substance in the merits have taken place in federal court.”

iv. Dissent:

a. Allows for race to the courthouse; under this rule, state can avoid defending on the merits by filing a prosecution promptly in state court.  

v. Rationale:
a. State forum presumed to be just as competent; want to adjudicate in a timely fashion; 

vi. Notes:
a. Without Hicks, Younger trivialized?  With Hicks, Steffel trivialized?  

b. Proceedings of substance on the merits: 

i. TRO in Hicks does not suffice as proceedings on the merits.

ii. Doran v Salem [1975] [p.1247]: 
1. three bars feature topless dancing complied with ordinance but then brought suit in federal court seeking declaration of unconstitutionality and TRO; one of three owners immediately resumed dancing; district court granted preliminary injunction.

2. owner who violated ordinance barred from getting injunction because of Younger—federal litigation was only in embryonic stage

3. two who complied—their prayers for declaratory judgment governed by Steffel; no state prosecution at the time.

4. Implication: can usually avoid the consequences of Hicks by seeking a preliminary injunction against the prosecutor’s filing a state court prosecution.  Preliminary injunctions can be obtained quickly, leaving little time for a state proceeding to be filed

5. preliminary injunction is a proceeding of substance on the merits.  [Hawaii Housing Authority 1984]—but did not say that TRO was.
iii. Doran seems to shut the door on Hicks.

1. merely filing a motion for preliminary injunction is not proceeding on the merits

2. usually, a prosecutor can file charges before much has happened with such motion.  
x. State Civil proceedings:
i. extended Younger to prohibit federal injunctions against certain state civil proceedings.  Huffman [1975]
a. Huffman: state brings nuisance suit against adult movie theater in state court.  

b. Final judgment obtained—ordering theater closed for a year

c. Owner brings injunction to allow non-obscene films shown.

d. ( Younger prevents federal injunction where the “the State is a party to the…proceeding is both in aid of and closely related to criminal statutes.” 
ii. Inappropriate for state or local legislative action:

a. New Orleans [1989]:  

i. Utility company sought rate increase; denied by city council; then sought federal injunctive and declaratory relief, stating that rate order violated federal law; also filed in state court.  District court dismissed, relying partly on pending state action.

ii. ( reversed

iii. “it has never been suggested that Younger requires abstention in deference to a state judicial proceeding reviewing legislative or executive action.”
iv. Suit is essentially a challenge to “completed legislative action.”

iii. Younger applied to state executive functions:
a. Rizzo [1976]:  
i. Ps sought 1983 injunction against mayor and other officials of Philly for discriminatory PO practices.

b. ( injunction refused on other grounds, but also invoked Younger for additional support

c. we think Younger principles “likewise have applicability where injunctive relief is sought, not against the judicial branch of state government, but against those in charge of an executive branch of state or local government.”

d. Implication: usually interpreted to mean that federal courts should be reluctant to interfere with ongoing operations of state governments. 
xi. Parallel Proceedings:

i. factors on when abstention proper to avoid duplicative proceedings.
ii. Colorado River [1976] [p.1258]
a. US sued in federal district court for declaration of water rights in certain CO rivers; 
b. Shortly after federal suit filed, US was joined as defendant in an ongoing state proceeding where all the government’s claims, both state and federal, could be decided.

c. Joinder of US in state proceedings were authorized by federal McCarran Act
d. ( sustained district court dismissal of federal suit

e. does not fall under abstention doctrines, but dismissal proper because of a number of factors:
i. adequacy of state proceeding to resolve the federal claim

ii. lack of sustained proceedings in federal court at the time of dismissal

iii. Act’s policy of avoidance of piecemeal adjudication of water rights in a river system.  

f. General policy is to avoid duplicative litigation.  

iii. No duplicative litigation: Moses Cone [1983] [p.1267]

a. Construction co sued hospital in federal district court to compel arbitration under federal arbitration act.
b. Earlier, hospital had sued co in state court for declaratory judgment that it owed nothing under the contract and that co waived its right to arbitration.
c. ( ordered federal suit to continue
d. none of Colorado river’s factors apply

e. basic issue governed by federal act and probable inadequacy of the state-court proceeding to protect co’s rights.  

� Chadha was the one-house veto case.  Under the one-house veto, Congress passes a statute authorizing actions by the admin agencies or the executive, subject to veto by the Senate or the House.  It was a very useful procedure, but the Court said it was unconstitutional.  It does not accord with bicameralism.  The Court struck down what was a very useful way of doing business, allowing Congress and the executive to get around political problems.


� In Bowsher, the Court struck down part of the Gramm-Rudman Act.  The statute was a way for Congress to bind itself to a spending limit, by giving the comptroller extra discretionary powers.  Again, it was a very useful way for the government to proceed, but the Court struck it down as a violation of separation of powers.
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