FAMILY LAW OUTLINE
I. MARRYING
A. Incest

· Singh v. Singh, CT 1990 
sought annulment b/c they discovered they are uncle and niece

annulled b/c entered into on mistaken belief (didn’t know uncle and niece)

then reconsidered, sought to open judgment b/c only half niece

counsel hadn’t advised that was different

consanguinity is the key (incest by marriage does not count), this is still incestuous

· Back v. Back ,IA 1910
ok to marry former stepdaughter, after the divorce

estate must provide for widow, marriage not void

Levi-Strauss – there is no natural ground for the incest ban

genetic problems would resolve themselves if there were no ban

ban fosters mutual dependency among families

Mead -- we have narrowed our family definition to household

old English rules against marrying dead wife’s sister, so no tension while alive

step-relative incest becoming common, not always hurtful?

B. Polygamy

· In Re Black UT 1955
children of illegal polygamous marriage declared neglected

they’ve knowingly failed to train kids properly

must apply harsh treatment as deterrent

concur:  not willing to say polygamy is morally wrong
Maloney – what’s so bad about polygamy?  
were they allowed to remain there as long as they contributed $ to economy?

is it any different from serial polygamy?

seeming correlation of polygamy with abusive relationships, marrying minors, incest

· Sanderson v. Tryon Utah 1987 custody case
under BIOTC standard, nothing else cuts in favor of dad, except mom’s polygamy

Black does not apply – moral references deleted from law since

remand to consider polygamy as but one factor

generally, presumption in favor of most recent marriage if equal evidence of validity

C. “Sexual Preference and Identity”

· Jones v. Hallahan Ky. App. 1973
2 women applied to marry, claimed constitutional violations in denial

“what they propose is not a marriage”

federal DOMA:
“no state, territory, or possession shall be required to give effect to any public act, record, or judicial proceeding of any other State, territory, possession, or tribe respecting a relationship between person of the same sex that is treated as a marriage under the laws of such other state, territory, possession or tribe, or a right or claim arising from such relationship”

also definition of marriage: spouse = person of opposite sex

possible attacks:


it’s contrary to full faith and credit clause purpose


it’s interfering with state’s rights

· Baker v. State VT 1997
can’t bar same-sex couples from marriage rights, under Common Benefits Clause of VT Constitution – NOT 14th A of US Const.
many queers have kids, state has condoned that, help kids by allowing marriage

Johnson concur: grant the licenses! rather than letting legislature draft compromise

VT Civil Union statute – all the state marriage rights and responsibilities, tack this on

MA SJC Advisory Opinion on civil unions – not good enough! reinforces stigma
Brause v. Bureau of Vital Statistics Alaska Super. 1998 privacy provision of state Const. covers right to choose partner – based on hair length case

· MT v. JT  , NJ App Div 1976 this wife was postop pre-marriage
wife filed for child support, husband replied that wife was a man, marriage void

if postop transsexual functions sexually in new gender, no legal barrier, social taboo, or public policy reason should prevent treating, for purposes of marriage, as new sex

this is UNLIKE most other trans cases – see e.g. Kantaras in Florida
what about impotent/castrated men? n.1 p. 45

D. Constitutionality of Marriage Restrictions

· Loving v. Virginia USSC 1967 Warren 

interracial marriage, sentenced to 1 yr suspended if they leave for 25 years

stated reasons – preserve racial integrity, prevent a mongrel citizens and obliteration of racial pride

marriage traditionally subject to state reg w/o federal intervention

no legit purpose beyond invidious racial discrim; only white-other marriages banned

equal protection and due process violations, as marriage is a basic civil right

· Zablocki v. Redhail USSC 1978 Marshall
Equal Protection overturn of marriage restriction for those owing child support
right to marry at least as protected as right to procreate or abort

strict scrutiny b/c fundamental right

incentive does not justify infringement

preventing the marriage just creates illegit kids – not good either

Rehnquist dissent: very strong state interest in making sure kids supported

· Turner v. Safley USSC 1987 
prison inmates in MO could only marry if warden gave permission

Zablocki applies

prisoners get their rights substantially restricted but significance of marriage remains

constitutionally protected marital relationship in prison context

security concerns may justify rules, ,didn’t show reasonable relation, so facially invalid

· Moe v. Dinkins SDNY 1981 

15yo wanted to marry, alleged due process violation in needing parental consent

says mom won’t consent for her welfare benefit

mental capacity restrictions on marriage

Tep – UT tried to ban people with HIV from marrying, that’s an ADA violation

· Heiman v. Parrish KS 1997

engagement ring = conditional gift in contemplation of marriage

fault (of ring giver) in end of engagement does not matter

impossible to determine what’s a justified breaking of engagement
· Rappaport v. Katz  SDNY 1974

claim of due process violation from dress code and ring req’t to marry at city hall

no federal jurisdiction over this issue

E.  State of Mind Restrictions

· Lester NY Dom. Rel. 1949
if coercion or fraud used to procure marriage, marriage treated as void

here they signed contract saying marriage against his will, and thus null and void

but they lived together for 10 more years – by estoppel she is entitled to support

· Johnston  Cal. App. 1993

wife unaware of drinking, money, hygiene problem until after married

evidence insufficient to support finding of fraud

F.  Common Law Marriage

· Garges PA 1977
oral statements constituted agreement to marry

wearing ring, taking out spouse life insurance, telling people married, cohabitating, all supporting evidence

need clear and convincing evidence to rebut presumption that it’s not marriage, if the cohabitation started while one was married to another

· Estate of Schenck   NE 1997 3 part test for common law marriage:
1)present intent and agreement to be married

2)continuously cohabited

3)general and substantial public declarations of being husband and wife

fail here b/c sometimes they held selves out as single
· Snetsinger MT 2005
U. must recognize same-sex common law marriage b/c it recognizes opp.-sex c.l.m.

3pt MT test: 1) is competent to enter into a marriage, 2) mutually consents and agrees to a common law marriage, and 3) cohabits and is reputed in the community to be husb+wife.

HHK thinks this case’s reasoning is flawed b/c c.l.m. is supposed to be a form of regular marriage, not a separate status that can maintain diff. rules.

II.  MARRIAGE

A. Traditional Model

· Graham ED Mich. 1940

they contracted that she would grant him specific monthly $ allowance
contract void as against public policy

husband can’t get around obligation to support wife financially 

other problems: wife’s capacity to contract, consideration

· McGuire v. McGuire NE 1953

suit for maintenance and support money

couple still married and together, bare minimal necessities of life provided

wife is being supported, court won’t get involved

Demos -- family as community, family as refuge, family as encounter group

nuclear family preeminent – less opportunity for friend intimacy or caring for others’ children

Sorrentino – Changing Family in Int’l Perspective

US highest divorce rate, Scand. highest cohab rate, Japan most traditional

industrial fertility rates have dropped

women outlive men by about 7 years; most women expect to live alone for a while

almost everyone in US marries not true elsewhere

fewer 3-generation families, more single-parent households – mostly women

lots more moms with young kids working

Carbone + Brinig…Rethinking Marriage

no-fault divorce didn’t have to preclude recovery for marital contract breaches

do costs imposed by determination that marital ob’s have been breached exceed the interests to be protected by an expectation or reliance standard?

Becker view – separate paid and domestic employment on efficiency grounds

Cohen view – wives depreciate quickly, fair econ. det. hard and not good use of jud. resources

HHK view [in article] – law should discourage specialization based on gender roles
compensate older dependent homemakers but phase that out

eventually women should stop making econ. disabling choices, law should not cut them slack

O’Connell – what about those who never start down the lucrative career path (thus can’t prove departure from it) for family reasons?

Singer -- continue splitting income for ½ the number of years of marriage, post-divorce?

[economic partnership approach]

cultural feminism – work to improve fate of children in marriage and divorce

Stiehm – Gov’t and the Family

gov’t supposedly stays out of family in this country

provides some services that family once did – schooling

also supp. family efforts to care for itself – economic policies could strengthen families

current economic situation creates “isosceles” triangle where kids closer to mom

Nat’l Comm’n on Children, Beyond Rhetoric

mothers marching steadily into labor force

we need to accept that and plan child care and other services accordingly

· Dunn v. Palermo TN 1975

no legal requirement that woman take her husband’s name

· Edwardson KY 1990
is a prenup specifying property disposition at divorce enforceable?

yes. they don’t really promote divorce, might discourage it

limits:  no material omission or misrepresentation; not unconscionable at enforcement (can modify); only property and maintenance not kids 

· Simeone PA 1990

prenup signed by both, but she alleges sprung on her night before and she didn’t understand it

women should no longer be regarded as categorically weak and stupid

regular contract, regular rules of fraud, misrep, duress

can’t overturn on basis of her not having counsel

things happen in marriage, you spell out contingency in prenup or you bear the risk

always circumstances change, that can’t negate it

she knew there would be a prenup before wedding eve and expressed no reluctance

concur: prenups are contracts of adhesion, women are not equal yet, majority justice is not living in the real world

Miller – Confused Middle Class Husband 1971

he feels guilty about wife being oppressed?

having two competitive, overworked spouses per home will not help society

· Stanley USSC 1972

all IL parents (both sexes even if unmarried) should get fitness hearing before kids taken

if he’s a fit father, state is moving away from its stated goal

maybe most unwed dads are unfit – but Const. recognizes higher values than efficiency

· Lehr v. Robertson USSC 1983

unwed father does not have abs. right to notice and opp. to be heard before kid given up for adoption

state keeps putative father registry, to be notified before adoption finalized

his name was not on list

he did petition for paternity det. and visitation

he says DP lacking, and gendered adoption consent statute violates =P

const. right doesn’t come just from biology, have to be involved

with a postcard he could have signed up to be warned of adoption proceeding

no substantial relationship with kid, so no =P problem

White +2 dissent but for mom’s flight there would have been a sig. relationship

state must put forth reasonable effort to determine ID of putative father and give notice

he’d id’d himself with paternity suit

· Michael H. v. Gerald D. USSC 1989

kid was lover’s not husband’s child, both held out kid as theirs

new lover, biodad rebuffed, sued for filiation

ex-husb got sum-J; presumed dad b/c pat.test not filed w/in 2 years

traditionally protected fundamental right of Michael (biodad) to see daughter?

traditionally we protect marital fam against biodad type claim

strong common law rules against married woman’s kid being illegitimate

O’Connor concur – historical analysis of fundamental rights bad

issue: narrowness of the protected right to “parenthood”

Brennan +2 dissent…playing fast and loose with history

we protect parenthood very much

it shouldn’t only be about adulterous biodads, “unitary family” is anachronistic

pluralistic society should respect nonconformity more

Van v. Zahorik Mich. thought he was dad, cohabited 5 years, can’t rely on estoppel or equitable parenthood to assert parental rights once relationship over
· Griswold v. CT USSC 1965 *privacy aspects* Douglas

ED of PP-CT and doc charged with giving contraceptive info/advice

analogy to Pierce, education cases

rights in BOR have penumbras

1/3/4/5/9 amendments put together imply constitutionally fundamental privacy interest

Goldberg concur – just go by 9th Am.
White concur – this is just a due process problem

Black dissent – it’s Lochnerian to strike this down

· Lawrence v. Texas  USSC 2003

two men caught having anal sex in Houston

the history is more complicated than Bowers court let on

moral proscriptions are longstanding, but specific legal bans on gay sodomy are kinda new
not getting into =P analysis b/c that could make it look like only gay-specific laws are bad

Bowers was wrongly decided – due process problem with statute (no legitimate state interest)
this is consenting adult private nonconsensual common-for-gays sex

O’Connor concur – would not overrule Bowers, would go with Equal Protection
Scalia dissent – majoritarian sexual morality is a legit state interest

fornication, bigamy, adultery, incest, bestiality, obscenity…

· Brotherton 6th Cir. 1991
wife had property interest in her husband’s corneas

can bring 1983 action for improper removal

· Cruzan  USSC 1990

brain damage from Missouri car crash, PVS

assuming competent person would have const. right to refuse food and water

but by def. this right must be exercised for her

MO clear and convincing evidence standard ok --  strong state interest at stake

MO Sc finding not clear and convincing ev. here was not error

Brennan  dissent:  fundamental right
and she had expressed her wishes before the accident

erroneous decision here *either way* irrevocable, heightened standard doesn’t make sense

unrealistic to expect intent phrased in medical or legal terms

Stevens dissent: people with her best interest should control

including how she wants to be remembered

state can’t “protect life” by doing this to her

· Schiavo various cases and 2005 jurisdictional legislation 

[we didn’t read it but discussed in class and in review session…]

III.  DIVORCE
Friedman, A History of American Law

more pressure on couples as nuclear family more emphasized

thus divorce more prevalent, and in turn more accepted under law

· Benscoter PA 1963

no divorce

wife’s MS explains and excuses harassment behaviors and verbal abuse of husb.
evidence that HE has been cheating -- can’t discard wife now

· Hughes LA. App. 1976

daughter testified to continued harassment by father after they moved back in together

sufficient to justify separation of bed and board

· Arnoult LA App. 1997

circumstantial evidence of adultery generally good enough
same-sex conduct and non-intercourse generally NOT adultery, with exceptions

· Crosby LA App. 1983

alimony should be allowed -- ok for her to refuse to move to a new town

 statute unconst. that allows husbands to decide where to live

· Rankin PA 1956 recrimination:
they both did awful stuff, incl. his injury-causing violence, but does not justify divorce

· Sargent NJ 1920 connivance:

husband made no effort to stop adultery w/chauffeur, so no divorce

· Willan England/Wales 1960 condonation
husband says wife was violent and demanded sex

asked for divorce but slept with her again upon harassment – no divorce

· Fuhs NY 1946

she agreed to divorce in exchange for custody

can reopen even though he’s remarried now

· Anonymous NY Nassau 1962
divorce ok here

insanity was a defense to adultery, standard unclear, but she knew it was adultery and wrong

1966 Report by CA Governor’s Comm’n on Family

lots of divorces happening

need to reduce hostility

fault stuff just shows that relationship has already broken down

fault rules encouraging dissembling, hypocrisy, and perjury

new cal statute..irreconcilable differences

usually yes divorce if one spouse says irrec. diff. and the other says no

UMDA – grant divorce if marriage “irretrievably broken”
· Massar NJ App. 1995

written agreement to seek no-fault divorce after 18 mos. separation

then she filed for cruelty divorce

no per se rule on whether to enforce agreement – they’re good but can hide DV

no-fault divorce order upheld

· Hanger DC Superior 1974

husband says they already settled on property rights

adultery (hers) but agreed to call it voluntary sep

agreement said live as single, so he started hooking up

presumption against custody to adulterous parent, but she was too

custody to him, liberal visitation to her

· Flora Indiana App. 1975

divorce defenses from fault regime no longer apply

· Ellam NJ 1975

slept elsewhere but maintained presence in home

did not want neighbors to know they’d separated

not living separate and apart (even though no sex)

· Twyman Texas 1993
no NIED in divorce proceeding, but IIED yes

attempted to engage her in deviate sex

concur/dissent: this tort will come up in many divorce cases, that’s why not a good idea

light bondage, she didn’t like it, reminded her of prior rape

this is really just alienation of affection

dissent: men have downplayed these claims, sexist not to allow the tort here

covenant marriage – need 2 years apart and sometimes counseling to get out
started in Louisiana, expanding to other states now
· Aflalo NJ 1996

Orthodox Jewish husband refuses to provide “get” for religious divorce

his atty. moved to be relieved – religious grounds – that’s denied
can’t order him to religious divorce – religious freedom issues, how would you enforce?

she consented to the religious marriage

· State v. Cone 1893

married underage, voluntary sep, he remarried, bigamy? yes

original marriage was voidable, not void

Raoul Felder, Divorce

hired gun theory of representation
the client is always right; I am tough b/c opposing counsel is tough

Pilpel, The Job the Lawyers Shirk

we don’t know how to help people reconcile

Goldman, Counseling the Divorce Client

do what you can to “counsel” clients, it saves stress and costs

Freeman and Weihofen, with commentators

gross sexist story about young woman client coming on to him

Bowen, Emotional Problems In Divorce Cases

not good guys v. bad guys

if marriage lasted a while, assume it had some merit
· In Re Braun NJ 1967 ethics complaint ( sharp reprimand

met with both parties, counseled

she then sought divorce through separate counsel

he told husband, got details, charged $

then took over representing wife

· Klemm v. Superior Court of Fresno Cal App 1977

friend of family, w/o compensation, consulted with both, got oral agreement

continued for conflict of interest when wife doesn’t seem to understand what’s up

there’s no real conflict between the parties here – eventually represents both

· Board of Bar Overseers v. Dineen Maine 1985

husband was client of atty.

then rep. both, wife checked herself into rehab, lawyer disclosed to husband

wife filed motion to compel withdrawal – improperly using DUI info, had represented both

mandatory withdrawal applies – knew rule violations

· Berg Kansas 1998
attorney disbarred for basically requiring sex as payment from poor divorce clients

most states categorically bar lawyer-client sex

IV.  CHILD CUSTODY

· Rose v. Rose 1975 custody to formerly suicidal mom!
many experts and family members on suitability of parents

judge ends up taking husband’s “courtroom demeanor” into account

guest speaker: Dr. Sikorski
later: kid has problems, dad out of school, too much travel back and forth

custody awarded to dad

· Devine AL 1981  tender yrs. presumption for mother unconstitutional

farther back in history it was a paternal preference rule

Caban v. Mohammed USSC can’t treat moms and dads differently based on “fundamental difference in…relations”

not substantially related to a significant state interest, just a cost-saving maneuver

dissent – it was just a factor, not a compelling presumption

· Hassenstab NE 1997

custody modification proceeding

only last year or so of mom conduct relevant

alcohol, moving a lot, lesbian relationship, but not hurting kid

sexuality of parent insufficient to establish material change in circumstances w/o nexus

ok that kid knew about relationship, she was not exposed to sex

· Allen v. Farrow NY App. 1994

Woody, Mia, Soon-Yi, strange focus on daughter to expense of sons

sleeping with older stepdaughter -- traumatic effect on other kids

can have contact with Dylan, but only in therapeutic setting

other kids need to see him and Soon-Yi but not together

don’t force them to see him if they don’t want to

would it have mattered if F/A were married? if soon-yi were bio daughter?

· Simpson 1998
on arrest day OJ signed kids over to maternal grandparents
after acquittal requested termination of guardianship

should admit evidence from murder trial – not saying he did it, but evidence of rage

DV entries in Nicole’s diary

stuff about first wife excluded as too remote in time ; remand

· Carney CA 1979
best interests of kid v. civil rights of disabled?

became quadriplegic while he had custody

mom didn’t see kids for 5 years or offer any support, would be a big uprooting change for kids

evidence insufficient to show need for change, even if he breaks up with “stepmom”

· Palmore v. Sidoti USSC 1984

Burger -- major issue in taking custody from mom was her interracial remarriage

outcome would have been different if she were with a white guy

strict scrutiny; state has strong interest in protecting little kids; prejudice does exist

but it’s not sufficient justification for this

· Farmer NY Supreme, 1981

should you put daughter with parent w/whom she’s racially identified?

child will be perceived as black, kid will still have issues if looks like parents

black people more accepting of mixed kids? child favors mom?

mother treats her best, custody to mom

would this have been different after Palmore?

· Quiner Cal. App. 1967
mom not supposed to associate with anyone outside Brethren, including dad

socially and intellectually impoverished environment for kid

can’t vote, eat lunch with classmates, read anything but Bible, have medical insurance

mom goes to religious meetings 9x/wk

living with her he’ll lack rapport with dad and other relatives

custody to mom but liberal visitation to dad

can resort to courts if she does anything illegal

· Kendall Mass. 1997

agreed to raise kids jewish, dad became born again, mom became orthodox

neither may indoctrinate kids in a way that substantially promotes alienation from other parent

GAL shall mediate and explain to kids

divorce judgment didn’t burden dad’s free exercise rights

· McMillen Penn. 1992 role of child’s preference

kid, now 15, starting at 11, prefers to live with dad; specific reasons – problems with stepdad

in his best interests to modify custody order for dad custody

respecting kids v. putting too much pressure on them to choose

liking the permissive parent? 

· DiStefano NY App. 1976

psych study done trial court should not have held results confidential 

must establish accuracy, be allowed to argue about it

rule should be forcefully applied when mom is a practicing lesbian

great risk of error in using these studies

· Chicoine SD 1992

mom’s lesbian affairs broke up marriage

limited visitation…no unrelated female or homo male could be present during kids’ visits

husband argues abuse of discretion in allowing unsup overnights

kissing hugging “I love you”; walked in on them – said telling secrets

twice took kid to gay bars; sometimes shared bed naked
discussed homosexual marriage

mom admits behavior was inappropriate

psych says she’s better, but no evidence of that…

remanded -- home study and enforcement provisions encouraged

· Schutz FL 1991

free speech violation to order mom to speak well of dad?

state has substantial interest in promoting best interests of kids

incidental burden on mom’s free expression rights

can restrict talking to kids, just not everyone else

· Smith v. Smith 1980

dad trying to get visitation, mom in contempt, 5 days in jail

she says kids didn’t want to go, she encouraged them

time suspended on grounds she complies in reasonable time

other tactic: faking sex abuse allegations to cut off visitation
· Egle 5th Circuit 1983
kids caught in crossfire between vengeful parents, canal zone/Maryland

he moved to modify for more visitation

then amended that to seeking custody b/c she moved without telling him

her behavior casts doubt on her fitness, modified to give custody to father

· Gleiss v. Newman Wisc. 1987

mom can’t sue dad and stepmom for IIED –interfering with her visitation rights 

too many actions would happen, other remedies exist

compensatory and punitive damages would distract from BIOTC

· Kemp Maryland 1979

enough ev. of extraordinary circumstances for suspending appellant’s visitation with 11yo son?

kid refuses to visit dad

child support suspended until he does, dad must pay for psych

asthma and stomach cramps associated with visits

kid hates stepmom but that’s not all of it

dad didn’t do anything terrible, didn’t show that visits endanger kid

Japan – private right of visitation, not by injunction but as defense to withholding support or trespass

· Franz v. US 1983 DC Cir.

Witness Protection, dad went quiet with wife and stepkids, biodad sued 

Marshals deliver letters from dad to exwife, but haven’t tried to set up safe meeting or otherwise reconcile interests

custodial parent has authority to make decisions, non- spends less time with kid

there is some const. right not to have parental relationship totally terminated; BIOTC

plea that feds figure out a plan for this stuff, but no relief here

child visits as security problems?  hiding contraband, ignoring rules, not subject to usual punishments? but they have to allow it—const. rights

8th Cir. 1994 male inmates got no overnight visitation, women did, ok on security grounds

· Bevis SC 1970
abandonment justifies stepmom adoption? no

contact with mom not detrimental; they are older kids with mom relationship

Bohannan – Divorce Chains and Households of Remarriage

name change issues – other parent generally can’t block change upon remarriage

· Thronson Utah 1991

Joint Legal Custody, not physical custody, rebuttable presumption by new statute

need parental agreement, best interests, and parents capable of implementing

abuse of discretion to impose it when parents disagree

Steinman – Joint Custody

requires sig. effort

works best if parents agree on rules, flexibly share responsibility

should NOT be presumed just b/c it’s an easy out for the judge

Kelly – Further Obs. on Joint Custody

we have higher expectations for split families

kids need to get to know dad meaningfully

need to study moms who refuse joint c, see why – may be legit reasons or lingering pain

· Birnbaum Cal. App. 1989

one mom, one dad, one to alternate

he got modification b/c they moved to coastside from san mateo – worse schools
no abuse of discretion in making this change, upheld
parents who bring in courts have to accept court decision

parenting types: exclusive, parallel, shared, cooperative

· Schult v. Schult CT 1997 p. 689

can attorney for kid oppose GAL’s position?

no bright line rule possible

supposed to keep attorney-client relationship as normal as possible if minor client

different opinions—that’s okay

· Garska v. McCoy WV 1981

mom had her parents adopt kid so he could get UMW insurance

dad habeas petition for custody of son

but no emotional connection to child, no reason to change her custody

primary caretaker presumption

10 point plan for child caretaking, p. 699-700

adoption was not mom’s intent to abandon

· Young v. Hector Fl. App. en banc 1999

ok to give mom custody

housekeeper caring for kids, she worked, he puttered and hunted treasure

he had an affair in new mexico

no agreement that he would not work

dissents: dad was primary caretaker, mom acquiesced in what she criticizes now
Mnookin – Child Custody and Judicial Inadequacy

hard to say what’s best for a kid: inadequate info, predictions, what values to use?

· Perreault NH 1974

high standard of changed circ. for modifying

treating mother’s remarriage as *detrimental* to children/ relationship with biodad?

· King  RI 1975

kid’s getting older is itself a substantial change…

Wexler – unconstitutionality of custody modification?

justification for state intrusion no longer exists

· Lazarevic v. Fogelquist NY Supreme 1997

let kid follow mom and stepdad to Aramco compound in Saudi Arabia

safety would not be perfect here, US culture is not the only way to raise a kid

good HS deal relevant, ok that it’s not a mandatory move

3 long visits a year required

Braver et al. BIOTC New Evidence 

either parent moving bad for kid, burden of proof should lie with relocating parent

· Baures NJ 2001

autistic kid , can’t afford to be a single mom in NJ w/o normal day care

wants to move to where her parents can help care for him

no, that would impair relations with dad

kid’s wellbeing closely tracks that of custodial parent

to move here: show good faith reason, and that kid will not be harmed…remand

· Bodne GA 2003

don’t presume custodial parent’s move is in BIOTC

no abuse of discretion to give custody to mom

dissent: abandoning established law

custodial parent needs to be content too

CA LaMusga consider BIOTC all over again on request to relocate
V.  Property/Spousal Support/Child Support
A. Property + Spouse Support
analyzing property division…

1.  fault

2.  need 

3. status (windfall theory of marriage)

4. rehab (endpoint based on either need or status)

5. contribution (sort of like social security)

computation:

a. market value of services

b. partnership (equal division)

c. foregone opportunities

d. enhanced earning capacity

8 community property states:  AZ CA ID LA NV NM TX WA and sort of WI

partnership approach/contribution principle

· Ferguson v. Ferguson MS 1994 p. 766

replacement value of a homemaker spouse is $40K/year, consider emotional values as well

· Siegel  NJ Superior 1990

casino debts from marriage shared or no?

wife may have not even known, they were separating

husband bears responsibility

· Rose Alaska 1988

assets and kids from prior marriages

short marriage – more appropriate to put back where they were pre-marriage

no significant commingling in less than 2 years
· Mills  Or. App. 1996

wife is young, healthy, has real estate license, will get some $ from sale of house 

ok to make support 4 years only

investing in the marriage v. the market

· Simmons v. Simmons App. of Ill., 1980

can’t increase expense budget to eat out more per divorce

share equally cost of the failed marriage – he pays surplus plus half diff of their total budgets
· Postema Mich. App. 1991

law degree as divisible marital asset

shared stress and economic sacrifices to put him through school

this is the minority view
Meyer WI 2000 also count her premarital contributions to his education

· Laing  Alaska 1987

nonvested pension as marital property? don’t consider it in initial division

after vesting, nonrecipient spouse can petition to have it considered/split

ERISA provides for doing this too

B. CHILD SUPPORT

· Schmidt  SD 1989

mom makes more, mom gets no support (but one kid v. two)

concur dissent/this has to be more flexible

· Bush Ill. App. 1989

both doctors, nannies for kid, same salary

dad support trust fund – must pay 20% of income, minus life support and monthly pmt.

large income need not mean big spending

federal guidelines on equitable child support

go by percentage of parent income, or need of child? “needs” diff. by class?

· Solomon v. Findley AZ 1991

post-majority educational support in contract, rather than divorce decree?

court lacks J

unfair to kids of intact families whose parents won’t pay?
· Johnson Iowa 2002

appeal from denial of modification for postsec ed subsidy

rational basis for discrim against illegit kids

· Graham DC Ct. App. 1991

increase in non-custodial parent’s ability to pay CAN itself justify increasing support

it’s a material change of circumstance; no guarantee but worth reevaluating

what if non-custodial parent has religious reasons for not working?

retirement – what age? should you consider that before having kid?

· D’Ascanio CT 1996

ok to halve alimony b/c cohabitating with “stepfather”, per agreement

· Ainsworth VT 1990 

ok to revise support based on having 2nd family? of only stepkids?

reversed and remanded b/c reasons for support were not said

dissent…sometimes 2nd family might warrant departure from guidelines, but don’t throw them out the window

HHS – Child Support Enforcement

$8.2B collected annually plus nonpayment is a huge problem

kids need both emotional and financial support
· Hicks USSC 1988

suspended sentence on condition of paying the child support

unconst. to put burden on D of proving not in contempt? is this criminal?

on remand – criminal – need to revise statute

· Rose USSC 1987 Marshall

it’s fine to make him pay child sup. out of VA, benefits are for vet *and his family*

· State Dept. of Revenue v. Beans Alaska 1998

suspension of license for nonpayment of child support?

this would be unconst. if applied to someone who couldn’t pay

but unwilling is different

not facially unconst.

have to allow judicial relief if claiming inability to pay

· Eunique 9th Cir. 2002
no const. violation in denying passport for failure to pay child support

even though she indicates int’l travel would help her make the money

dissent:  right to travel is imp’t, should get heightened scrutiny

· WI v. Oakley WI 2001

probation condition of not having another kid unless he shows he can support that one and the 9 others, is not overly broad

dissent: you can never criminalize the birth of a child

see Zablocki
C. SEPARATION AGREEMENTS

Mnookin/Kornhouser Divorce

property, ongoing money, child support all interrelated

strategic behavior

· Davis  DC App. 1970
can court set aside prior sep agreemtn and set new alimony/ child sup? no

not without circumstances justifying modification

that she could have done better doesn’t make agmt. unconscionable and void

· Oedekoven WY 1975

if property agreement didn’t specifically order compliance, failure is not contempt

· Portlock DC App. 1986

court was required to interpret agreement's attorney fees waiver provision consistently with parties' intent at time they entered it.

court had authority to revise child support –can do so without regard to unforeseen changes if the original award was not adequate

· Griffin CO 1985
parents agreed to select school jointly -- unenforceable

father objected to mom’s chosen religious school

but custodial mom has final say

D.  ALTERNATIVE METHODS

Burger – State of Judiciary

need arbitration and other ADR to reduce the backlog

· Faherty NJ 1984
arbitration provision in separation agreement enforceable?

you can bind yourself to arbitration of alimony

but BIOTC makes it problematic for child support (not at issue here)
· Lange MO App. 1981
negligent representation by divorce lawyer?

husband wife lawyer met in hospital to discuss

wife says lawyer failed to inquire into husband’s financial state and tell her about rights
unable to show proximately caused damages

Folberg – Divorce Mediation

deal with the social and emotional aspects
very different from arbitration

co-mediation teams?

issues of authority in mediation

· McLaughlin v. Superior Court San Mateo Cal.App. 1983
unconstitutional to have mediator make recommendations about custody
· Grayson v. Wofsey CT 1994
negligence/legal malpractice claim against divorce attorney
sought to reopen judgment based on fraud in husb’s financial affidavit
sufficient evidence to support finding of negligence

even though she agreed to settlement and judge approved

amount not excessive in this context

VI.  ALTERNATIVE LIVING ARRANGEMENTS

· Penobscot Housing  Maine 1981

group home for retarded adults – 6 people

city won’t count it as a single family home

discussion of definition of family

having rotating staff makes it less so; affirmed

there is a shortage of places for group homes to go, but that’s a legislative problem

· Hann v. Easton E.D. Pa. 1989

can a section 8 app be denied b/c applicants are unmarried?
federal reg says related by blood or marriage OR stable family relationship

Congress amended that to prevent gay rights accruing

leg. and social history don’t support denying access to committed hetero couple

this family is clearly stable, let them move in

· Glassboro NJ 1990
ten college students sharing a house – “family” for zoning?

there are other ways to regulate noise and neighborhood disruption

students’ relatives owned house, household relatively stable

functional equiv. of family, let them stay

Kephart – Family, Society, Individual

Putney commune
economic and sexual interconnectedness

mutual criticism policy

complex marriage

women were supposed to have veto power on sex

eugenics program

kids raised by village – not allowed to have special bond with bioparent

· Mahoney NY App. 1987

xfer custody to dad

mom’s commune was not going to let him visit anymore

commune also teaches kids to avoid and fear the “real world”

· Lozoya v. Sanchez NM 2003
loss of consortium claim by unmarried hetero partner is viable
together 30 years, married later

rejecting various slippery slope arguments

you can only have one recovery-eligible intimate relationship at a time

must show committed and exclusive relationship

burden of proof of relationship on claimaint

· Norton v. Hoyt D. RI 2003

IIED claim defeated on sum-J over his saying for 23 years he’d leave wife for her
intentionality not shown
no promissory estoppel b/c it wasn’t a clear and unambiguous promise

· Village of Belle Terre v. Boraas USSC 1974 Douglas

6 college students seeking to live together

zoning ordinance that disallows is constitutional – no = prot. problem

urban problems with denser living arrangements

Marshall dissent: not narrowly tailored, tied to right of privacy

· Marvin v. Marvin Cal. 1976

contract between unmarried couple can be enforceable

it’s not just a contract for meretricious sexual services

NOT creating “palimony” from whole cloth – they did have a written agreement

eventually on appeal her judgment reversed, no obligation/unjust enrich shown
VII.  PROCREATION
· Carey USSC 1977

no selling contraceptives to people under16, even if married

holding based on privacy rights, specifically Griswold

can’t ban or per se require parental notification for abortion

so of course not for contraception

no clear showing that blocking contraceptive access reduces sex

Rehnquist dissent:  this would horrify Founding Fathers
· Rust v. Sullivan USSC 1991

Title X guidelines – federally funded health agencies can’t encourage or promote abortion, or provide counseling on it, except through a physically and financially separate projects

gov’t can advance a goal in this way, it’s not viewpoint discrimination

not denying a benefit to anyone

not blocking anyone’s right to an abortion

Blackmun dissent – clear viewpoint discrimination

suppressing truthful information regarding constitutionally protected conduct
O’Connor – this is exceeding statutory authority

· Procanik NJ 1984

wrongful life claim, survives, but only for medical expenses

Kentucky Sickle Cell Disease Detection Act

blood test on marriage – genetic counseling if both carriers

is that a 4th A violation?

· Planned Parenthood v. Casey USSC 1992

liberty finds no refuge in a jurisprudence of doubt

uphold essential holding of Roe, reject trimester framework
line between woman’s constitutional right and kid’s is viability

undue burden standard – 


medical emergency definition ok


informed consent requirement (24h wait) ok

spousal notification not ok b/c so many women victims of DV


informed parental consent ok (it has judicial bypass provision)

Scalia concur/dissent – const. says nothing about abortion, uphold all of this

historical tradition in USA favors banning abortion

TN – state constitution requires stricter scrutiny than “undue burden” test

· Hathaway 1st Cir. 1973

woman wants voluntary sterilization – hospital refuses

her medical problems make other contraception difficult

insurance won’t cover it and they’re below poverty line

if state is going to operate this hospital, can’t preclude a particular operation that touches on a fundamental right

· In Re Baby Boy Doe Il. App. 1994

refusing C-section for supposed fetal benefit – state can’t compel her

IL recognizes common law right to refuse treatment for yourself

icky to enforce if state could order the surgery

· Whitner v. SC SC 1997

criminal child neglect by using crack in 3rd trimester

statute should be interpreted to include viable fetuses

· State v. McKnight SC 2003

homicide by child abuse – cocaine while pregnant

she did have the requisite criminal intent

legislative history defense unpersuasive – they acquiesced in Whitner
· Buck v. Bell  USSC 1927

feeble minded white woman sterilization in Virginia

trying to ensure due process

public welfare can justify taking a life, certainly can justify taking fertility--upheld

Skinner v. OK can’t invol. sterilize arbitrary classes of criminals

· Moe Mass. 1982

mentally retarded person, sterilization requested by mom/guardian

GAL objected – no legal authority for judge to authorize

substituted judgment  -- do get testimony of the ward

7 factors to consider—probabilities and medicalities

conscientious judge can handle this

Nolan dissent – this is irreversible mutilation, pregnancy is not inherently evil

· In Re Estate of DW IL App. 1985
mom sought court order appointing her temporary guardian for medical procedures, once learned daughter was pregnant -- 18 w/ abilities of 5 year old

psych said she can’t understand responsibilities of pregnancy, would need dangerous CS

guardian can exercise judgment, w/o proving necessity for mom’s life/health

· Pointer Cal.App. 1984

can woman convicted of child endangerment and violation of custody decree be prohibited from having another kid?

macrobiotic (malnourished kid, stunted growth, kid dying when brought to veggie doc

in hospital, she sneaked him food and high-sodium breast milk

foster home, abducted to Puerto rico

permanent damage from neglect/diet

prison would educate her, help keep her from getting pregnant again (would not take BCP)

probation cond. must be rationally related to crime/future criminality/not noncriminal conduct

this condition is reasonable

but overbroad – could just require pregnancy testing and prenatal supervision if pregnant

do they have the resources to do that?

not ok to put her in a position where abortion is the only way to avoid prison
· Adoption of Anonymous NY Surrogates, 1973

AI from another donor w/consent of husband
new husband wants to adopt kid, presumed father refusing, mom says he’s not father…

AI kid of marriage is legitimate within that marriage – stepdad cannot adopt yet

· Jhordan C. v. Mary K. Cal Superior 1986

known donor insemination, he now wants rights

mom and lesbian partner were to raise kids

trust fund, bought stuff for kid, asked to be legal guardian but mom rejected that

mom terminated visits, he sued for paternity/visitation

Sonoma county sought child support to repay welfare

Victoria sought joint custody and visitation as de facto parent

physician req’t in statute, they did not do it that way -- useful for medical history

their conduct shows not excluding him, so he retains paternal rights

don’t resolve de facto parent issue – court ordered visitation already

no judicial preference for having a father

· Dunkin Cal. App. 2000
agreement upheld to grant nonmarital partner paternity rights to AI kid of relationship

previous action under UPA res judicata effect? – not same primary right, no

this is totally different from the lesbian couples who did *not* have anything written

he can’t get damages for dep of paternity rights, but maybe for economic loss?
· MJ Illinois 2003

mother sought to establish ex-bf’s paternity and get support for AI kids of relationship

he promised her after he retired they’d move to where interracial marriage ok and do so

she says he consented to and encouraged AI efforts

then she found out he had a wife and another name

IL Parentage Act only grants legal paternity in other’s-sperm situation if written consent

but oral contract or promissory estoppel claims can survive
· In re Baby M. NJ 1988
surrogacy contract voided as contra public policy

surrogate mom wanted to help, also wanted $10K, then decided she wanted to keep kid

surrogacy conflicts with no-pay-for-adoption statute, separates kid from natural parent(s)
will benefit rich at expense of poor

some evidence that they hadn’t planned this in detail, surrogate wasn’t well counseled

BIOTC test seeks to produce not intelligentsia but well-integrated person

none of the experts favored surrogate outright

decide visitation on remand, but give custody to biodad and his wife

· In Re Buzzanca Cal.App. 1998
embryo genetically unrelated to either parent raising her

they split…trial court ruled she had no legal parents

but these two brought her about, by planning the surrogacy procedure

statute does not talk about genetics

paternity is not the only issue anymore, extrapolate to maternity

policy favors establishing legal parenthood with concomitant responsibility

raising parents both designated legal parents, he must provide child support

· Smith v. Hartigan ND Ill 1983
IVF doctor has care and custody of child under IL statute

attacked as void for vagueness, violating 1/4/9/14 amendments

dismissed for lack of jurisdiction – no IL decisions on this, wrapped up in statute

British policy report – allow IVF, egg donation, embryo donation, but not nec. at every hospital

· Davis TN 1992

what to do with frozen embryos in cryobank, after divorce?

he wants to leave them frozen until he decides whether to parent outside marriage

she wants to try getting pregnant now

other options: split equally, discard all, donate to science, award veto power to both
there was no agreement between the parties

right of procreational autonomy – he strongly doesn’t want kids to live without a dad

she can still adopt

weigh interests of both, usually one against parenthood should prevail

eventually these were destroyed at his direction

VIII.  PARENTS AND CHILDREN
· Roe v. Doe NY 1971

father wants to stop supporting 20yo minor daughter

she moved off campus and otherwise rebelled

reasonable for father to constrain her to dorms, or cut off funding

LaFollette – Licensing Parents

race and class and education implications

logistical impossibilities, inconsistencies

might cut down on abuse and other problems

Novak, Family Out of Favor

sense of failing as a father
generalizes about undereducated blacks

· Prince v. Mass. USSC 1944

preaching and selling Watchtower on the street at night
kid believed she had to do this or go to hell

family privacy and religious liberty are important rights, but not end-alls

law said no exercising any trade in street or public place, by boy under 12 or girl under 18

presence of guardian makes it safer but not totally safe

dissent:no grave or immediate danger shown, this is religious not evil activity
· Parham v. JR USSC 1979
parents seeking to commit minors

application signed by parent/guardian, hospital admits for observation, if evidence of MI and 

parents don’t always act in BIOTC

need due process like neutral factfinder, background check, kid interview, periodic review

formalized factfinding hearing not required --would make it too adversarial

system not per se unconst., but can’t say every kid treated fairly either

Brennan concur/dissent: DP requires post-commitment. hearing for everyone

· Stephanie L. NY Supreme 1993

wife in divorce wants to enjoin husband telling daughter that wife has cancer

3 docs said don’t tell her yet, one said try to prepare her psych?

ct does have the power to enjoin making statements against BIOTC

serious harm? understandable fear of trauma to kid, but all options here are flawed

but they are both still her guardians

no reason for court to intervene – injunction motion denied

· Henne v. Wright 8th Cir. 1990

can’t choose name they want – 14th A violation?

had filed but not finalized divorce at birth, couldn’t give last name of actual father

no American tradition supports right to give kid random last name

passes rational basis test: avoid fraud, link kid to parent

concur/dissent older traditions did not dictate last names; this is a fundamental right

Education – traditionally a means of infringing upon parents’ rights

· Pierce v. Society of Sisters USSC 1925

statute: 8-16 compulsory public school

appellees are private schools

have standing to sue on arbitrary destruction of property interests

· Mozert v. Hawkins County 6th Cir. 1987
parent objection to stories in Holt reader on religious grounds

supernatural, women outside home

these are fiction, poetry, fantasy, not requiring them to state a belief

Yoder  is vaguely applicable but does not create a const. right

they can home school if they want; not irreconcilable like in Yoder
school voucher proposals
need careful safeguards of poor families’ interests, religious quandaries abound

· Guardianship of Philip B Cal.App. 1983  developmentally delayed child

parents: his life is miserable, why prolong it? in institution, with heart problem

no point in emotional attachments

volunteer guardians – saw him as someone capable of growing, got guardianship

he had the surgery, guardians set up a trust for him to live in halfway house

eventually adopted him

he goes to school and works in hospital cafeteria and does special Olympics

· Maine Medical Center v. Houle  Sup. Ct. ME 1974
newborn – parents want to cut off feeding and not repair things surgically

ct. has equitable jurisdiction to step in as parens patriae

this is life or death, work out permanent custody later (kid died in 10 days)
· Bowen v. AHA USSC 1986 Stevens

concern that Rehab Act HHS regs govern hospital’s ability to cease treating severely disabled infants

SHHS changed position – now a non treatment decision, no matter how discriminatory, by parents does not violate 504

that is not the hospital’s agency, that’s fine

investigations not authorized by statute
ethics of neglecting infant, v. newborn

what types of disability/handicap/pain/hopelessness make it ok? if any?

does it make sense to let family decide?  (Jewish tradition the opposite)

baby jane doe from Bowen case was doing ok 7 years ago, many disabilities but mother glad she’s still alive
· Curran v. Bosze IL 1990
mother denied consent for testing marrow of half-siblings of leukemia patient

odds low that it would help

mom decided it’s not worth the trauma (not of test, but of transplant procedure)

parent may give consent to bone marrow donation by kid only when in BIOTC

minor risks to donor
they don’t know they have a half-brother

would need emo support of primary caregiver if they did this, she’s opposed…

G.A.L. recommended against doing the test

what is the standard for giving consent for kid’s procedure?

when you would do it for yourself?

no discernible risk?

isn’t it a positive thing to try to help others through kidney donation, research studies, etc.?

· Miller v. HCA Texas 2003
premature labor, they decided don’t treat the infant if born alive

doctor on hand ordered treatment, reasonable chance infant will live

Apgar 3/6, brain hemorrhage ( severe impairments

parents sued for battery and negligence, big $ verdict

doctors provided life-sustaining treatment under emergent circumstances

in an emergency can treat a minor without parental consent

so no battery and no negligence

· Moore v. East Cleveland USSC 1977 Powell

housing zoned to single family, strictly defined

she’s out of compliance for living there with two grandsons who are cousins

violates 14th A substantive DP rights

ours is by no means a tradition limited to respect for…the nuclear family

Brennan concur: it’s only white suburbia that lives by nuclear family – law was racist

Stevens concur: this was a taking of property rights w/o justification

Burger dissent:  unripe case – she had a remedy, via administrative variance

Stewart dissent:  not every association gets 1st A respect, slippery slope problem

White dissent:  no heightened protection – handle this legislatively
can’t broaden SDP to cover everything we historically value

this ordinance only keeps the group out of one suburb, move to another

· Painter Iowa 1966 custody of kid after mom’s death?
mother came from conservative Iowa family; dad is a CA hippie
not a strong paternal bond previously, not as stable or secure an enviro

leave with grandparents, he can still have good relationship with father (?)

later he ended up living with dad in Santa Cruz

· Peter L. NY App 1983 foster parents v. grandmother
relative does not take precedence over agency designee, when state has already given agency the power to consent to an adoption (mom signed over rights, dad killed)

grandmother not the greatest parent figure anyway – wants kid to avenge dad’s death, will be mourning him for years yet – not in BIOTC to let her interfere in adoption placement effort

· Troxel v. Granville USSC 2000
WA statute, any person can petition for visitation rights at any time – grant if in BIOTC

statute unconstitutionally interferes with parental rights to make kid decisions

Stevens dissent – even a fit parent is capable of treating a child like a mere possession

apply strong presumption that parent can decide, this statute could be applied fine

· ENO v. LMM Mass. 1999 lesbian de facto parent gets visitation

obviously planned and raised kid together, written agreement that she’s a parent

called about adoption, didn’t complete before breakup

Fried dissent – can’t give person unrelated by blood or marriage visitation rights without showing of unfitness, this is not even within court jurisdiction

similar holdings in Penn. and Maine since then

IX.  GROWING UP IN THE LAW

· Tinker v. Des Moines SD USSC 1969 Fortas

anti-Vietnam war armbands in school get 1st A protection
this was not a general rule, it was content-specific, no interference w/ school shown

snarky dissent: it was disruptive, we should teach discipline and order in schools

· Hazelwood SD v. Kuhlmeier USSC 1988

no 1st A violation in HS newspaper censorship

educators can exercise editorial judgment over style and content, as reasonably relates to legit pedagogical concerns

Brennan dissent:  a lot of content was axed, not shown to be disruptive, holding too broad

· Peterson v. Sorlien MN 1980

false imprisonment and IIED claim for attempt to deprogram cult member

jury determined her behavior (going along for a few days) constituted waiver

dissent:  parents may dislike adult child’s religious beliefs but it’s not their business

dissent: no criteria given for impaired judgmental capacity – this is a bright adult
Unification Church case – 42 USC 1985 religious discrim by deprogrammer parents

· Meyer MO App. 1973

teenager married, then divorced, wants child support back – no, emancipated

· Polovchak v. Meese 7th Cir. 1985

Russian kid seeking asylum in US – violating parents’ rights to DP?

Mathews v. Eldridge balancing test (and he has a strong interest in not getting stuck in USSR)
need pre-separation hearing, but so close to his 18th birthday, he stays
· In re Sumey WA 1980

runaway teen placement violating DP by not requiring parental unfitness first?

interests of state and child are sufficient to support this intrusion on parent rights

dissent: this kid was not even that far out of control

· Gore v. Stowe Cal.App. 1986
emancipated minor doesn’t get the underage extra time on civil statute of limitations
minority is not a suspect classification

Kingsley 12yo trying to “divorce” his parents – foster parents could then adopt

X.  CHILD NEGLECT AND ABUSE

Areen – Reappraisal of the State’s Role

it’s always been inconsistent, racist, and classist

· Roe v. Conn ND Alabama 1976

child picked up by police b/c mom was living with black bf in black nbhd
no hearing for 5 weeks

experts affirm that summary removal is bad for kids, use only in emergency

fundamental right to family integrity – statute unconst. vague

Severo (NY Times) – Short Unhappy Life of Ruben Almeyda

mom had psych problems, dad had worse, he eventually killed baby

friends and his mom knew he was abusive

city “homemaker” was visiting daily, didn’t notice other wounds?

· Commonwealth v. Rodgers Penn. 1987

dead baby had “battered child syndrome” – evidence of ongoing abuse and neglect

ok to admit expert testimony on the syndrome – not going to culpability of particular D
· Dept. of Social Services v. Father and Mother SC App. 1988

13yo girl disciplined with belt, ears ringing and many bruises left

constitutional to call this excessive force and order parenting classes

· Walker v. Superior Court Cal. 1988

child died of meningitis b/c Christian Scientist mom refused medical treatment

manslaughter, or does exemption from child endangerment statute apply?

Legislature could have put an exemption in that one too, didn’t

no less restrictive alternative to protect state’s interest in saving sick kids

courts split on the Christian Science issue

Christine M. NY Fam.Ct. 1992, can withhold vaccination for religion but not sci. skepticism

· D.K. SD 1976

kid had lung problem, special diet recommended but not fully followed

taken to hospital repeatedly

found with wet clothing and long gaps between meals – child neglect, take him away

this is not a permanent termination of rights, she can earn him back

dissent: this is denying the realities of living poor

several neglect statutes held unconst. vague

· Doe v. O’Brien 11th Cir. 2003

several sexual abuse allegations involving father and other kids

DCF investigated, consulted with lawyer, immediately took kid away

this was a bona fide emergency, no need for hearing/court order first
NY App -- mom who witnesses dad beating kid can be criminally charged with child endangerment

FL -- sexual offense against one child does not automatically allow finding of dependency for other kids in household, but it it strong evidence

· Castorr v. Brundage 6th Cir. 1982

kid small, delayed, fearful, but did better once out of mom’s household

judge immune from liability for making this choice, fed cts. no habeas jurisdiction

Bullard et al. – Failure to Thrive

combination of social/family and physical/genetic factors

some parents don’t seem to realize there is a problem
does foster care provide comfort and structure? can be worse

· In Re East Ohio Juvenile 1972

newborn child of “incorrigible” teen mom – can she keep it?

preemptive finding of neglect – due to her own bad home life she can’t care for kid

don’t put kid through inevitable harm – make her demo responsibility first

· In Re Rice Iowa 1975

9 conditions mom had to fulfill to get previously neglected child back

one was to stop working as a masseuse in x-rated environment – const?

job fostered her instability and immaturity, against his best interest, condition ok

· DeShaney v. Winnebago County USSC 1989 Rehnquist

mother and child sued County DSS for DP violation – failed to protect from violent dad

DP clause does not require state to protect life lib prop of citizens against private actors
Blackmun dissent – this is sterile formalism, action and inaction are equivalent

· Wilder v. Bernstein 2nd Cir. 1988

class action about religious agency placements (institutions and foster homes)

if voice religious preference, parent decides:


a) wait until first vacancy in your own religion’s best program


b) next best in-religion program


c) best available out of religion program

settlement is ok – not excessively entangling or infringing

· In Re Jewish Child Care Ass’n NY App 1959

foster placement was not to lead to adoption, foster parents tried hard anyway

uphold parental custodial right (take away from fosters b/c too attached)

dissent:  better kids be in loving foster environment, third home clearly not best for kid

· Kingsley Fl. App. 1993
can kid initiate own termination petition? no, but others were filed for him
trying termination and adoption proceedings simultaneously was not appropriate, shifted focus to comparison when it’s not supposed to work that way BUT harmless error

dissent says not harmless, would grant new hearing

XI. ADOPTION

Zainaldin – Modern American Family Law

history of adoption law – Mass. was model in US

· In Re Adoption of Michelle T., Cal App 1975

state opposed adoption purely b/c of ages (70/54)
age is a relevant consideration in parent fitness but shouldn’t determine/ yank kid out

· Petition of RMG  DC App. 1982

white foster parents v. black grandparents, in adoption of black kid

racial consideration survives strict scrutiny

look at:  family impact on kid developing sense of identity, comparison of that, and significance of race compared with all the other factors – remand for these details

1996 federal law – federally funded agencies can’t delay adoption b/c of race of adopter

many other policy considerations in setting up adoption preference systems

· In re MMD DC App. 1995

can same-sex couple adopt, 2nd-parent adopt? yes and yes
extensive analysis of why it’s in her best interest

apply step-parent exception (don’t terminate rights of one dad when adding the other)

dissent: if legislature wanted this they’d have said so

· Petrie AZ 1987
lawyer broke conflict of interest rules by speaking with both prospective adoptive parents and prospectively giving-up-kid mom

but 30 day suspension unduly harsh – just censure and pay costs

· Ferdinand v. DCF Dist. RI 1991

seeking adoption subsidy for special-needs kid, allegedly declined it earlier

but evidence illustrates no good explanation – grant injunction/subsidy now

· Scarpetta v. Spence-Chapin Adoption Service NY App. 1971

Colombian birth mom wanted to back out of adoption once her family agreed to support her

record supports determination that BIOTC served by giving her back to birth mom

extensive litigation, kid ended up with the prospective adoptive parents

· In re Clausen Mich. 1993

bio parents v. 3rd party custodians (foster parents)

mom revoked consent to adoption a few days after birth, then father filed affidavit of paternity

interstate jurisdiction/enforcement problems

enforce Iowa judgment, give child back to bio parents

dissent: no family relationship was established

· In Re Estate of Ford CA 2004

no equitable adoption for estate purposes

mom said once to a friend that they thought they couldn’t adopt him legally

first a foster child, treated as their son for many decades

need clear and convincing evidence, didn’t show it

· In Re Robert Paul P. NY App. 1984

man, 57, seeks to adopt 50yo male partner

sex within parental relationship repugnant to our society

if we’re going to allow this, let the legislature do it

· McKinney v. State WA 1998
negligent failure to disclose kid’s health needs by adoption agency is actionable

abrogation of adoption? generally no even if all parties consent, sometimes yes if can show “unadoptable” condition existed undiagnosed pre-adoption

· In Re Roger B Ill. 1981

keeping adoption records sealed is not uncsonstitutional

state has strong interests in confidentiality, bioparents have right to remain stealth

many states have changed this legislatively

· In Re Estate of Zastrow WI 1969

adopted-out child is “child of body” for will purposes

· Estate of Van Der Veen KS 1997
innocent grandson, where son killed the deceased, can still inherit when was adopted out

deceased weren’t aware the son existed, but will was per stirpes
· Groves v. Clark MT 1996

specific performance ordered on visitation agreement between adoptive and bio parents

may contract for visitation and may enforce it when in BIOTC
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