I. Relevance

A. FRE 402

1. RULE:
All relevant evidence to be admitted; all irrelevant to be excluded

2. Relevant = having any tendency to make the existence of any fact more or less probable than it would be w/o evidence.  FRE 401.

B. FRE 104

1. SIMPLE RELEVANCE (a): preliminary questions determined by court; not bound by rule of evidence except rules of privilege. 

a. Whether proffered item concededly “consequential” under 401

b. Whether proffered item has tendency in reason to prove point for which it is offered

c. Standard – preponderance of the evidence

d. No rules of evidence except privilege apply

2. CONDITIONAL RELEVANCE (b): conditional relevance for jury, must demonstrate presentation of evidence that condition is met

a. Reasonable person standard

b. Strictly parallel to JMOL & directed verdict standard (I’m not sure I get this?)
3. In general –

a. Judge admits evidence

b. Jury determines if condition is met

c. People don’t often pose 104b questions either b/c doesn’t occur to them or following leading treatise which advocates ignoring the question

4. Policy rationale –

a. 104b designed to give more factual issues to jury than otherwise would get as w/o it, everything would be decided by judge under 104 (a)

b. Assign some questions to judge on basis of expertise, less constricted by rules (only privilege applies), avoiding prejudice – can view issue as if expertise is needed, then judge gets the question

i. However, such an approach isn’t in the text of the rules…

C. Prejudice – FRE 403 – In general, FAVORS ADMISSION

1. RULE:
Evidence excluded if probative value substantially outweighed by danger of unfair prejudice, confusion of issues, misleading to jury, OR considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

2. Judge does the balancing

3. Old Chief v. U.S. – 

a. Party presenting case may present it however s/he likes – narrative richness argument

i. NB that D doesn’t usually get to offer similar testimony

b. Abuse of discretion to admit the record when admission was available

c. However, stipulation alone is not enough to exclude evidence; however, here, high degree of prejudice likely (balancing act)

4. METHOD –Evidential hypothesis – draw inference from 1st piece of data onwards ( to conclusion 

5. PROBLEMS –

a. Flight – 

i. Where FBI requested interview & party went from VA ( FL = not flight.  US v. Beahm
ii. See problem 2-B in book

b. Photographs –

i. Sometime routinely admitted for homicide.

ii. Grounds for admission –

· ID victim

· Prove existence of act

· Atrociousness of cirm

· Corroboration

· To explain testimony

· To explain how & why homicide committed

iii. Where no issue about murder or circumstances, murder photos not relevant.  State v. Chappell – here found 2 errors = substantial error (ordinarily photos alone not enough for substantial error)

D. Character Evidence & Relevance

1. PROPENSITY inference – FRE 404(a)—

a. PROHIBITED to prove action in conformity w/character (
b. EXCEPTIONS – 

i. NONE for CIVIL proceeding – some doubt as whether can apply to pseudo-crim civil actions (tort action for assault, but in general only criminal)

ii. For Crim – Admissible where

· (a)(1) Character of accused -- Offered by accused, by pros to rebut same; offered by accused against victim, then pros can make like charge against D

· (a)(2) Character of victim, HOMICIDE ONLY – offered by accused, by pros to rebut, or pros offers peacefulness to rebut 1st aggressor theory

· Witness Character – see 607-609

· Other crimes, wrongs, acts ADMISSIBLE where not offered to show conformity w/character

c. EXCEPTION FOR SEXUAL OFFENSES—

i. FRE 413 (a): in crim, evidence od D’s commission of other sex offense is ADMISSIBLE for its bearing on ANY relevant matter

ii. FRE 414 (a) in crim case of child molestation, evidence of D’s commission of other child molest. ADMISSIBLE on ANY relevant matter

iii. FRE 415 (a): in civil case for damage arising form sex assault or child molest, evidence of commission of like ADMISSIBLE as under 413 & 414

d. Policy rationale – often wrong, significant risk of prejudice

2. Non-propensity use – 404 (b)

a. RULE: admissible for other than action in conformity with – proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake/accident, upon NOTICE or GOOD FAITH

3. Character in Issue 

4. Habit – FRE 406

a. ADMISSIBLE to prove conduct on SPECIFIC occasion

b. DISTINGUISH btw trait of character, character, or routine ( predisposition, almost involuntary act is habit

c. Judge decides whether admissible under 104(a) –

i. Entails info on how often certain actions committed, etc.

d. Organizational practice – assumption is that org. practices are likely to be followed as written in a manual.  Will still want a witness to testify to them.

5. METHODS allowed –

a. FRE 405 (a) offer by reputation or opinion; x-exam may ask conduct questions, but cannot offer specific, extrinsic evidence.  Can ask “Did you know” question to discredit witness’s judgment or basis of opinion.

i. Requires reasonable foundation for questions

b. SOMETIMES evidence of past conduct – see XXX
Table 2. Summary – Character Evidence Offered to Show Conduct in Conformity w/Character on Specific Occasion

	Evidence about
	May be introduced by
	Rep or Opinion Proof OK
	Extrinsic Specific Acts Proof OK?

	D’s traits inconsistent w/charged crime
	D – 404(a)(1)
	Yes
	No

	D’s traits consistent w/charged crime
	Pros to rebut D’s character evidence – 404(a)(1)
	Yes
	No

	D’s sex-related traits in sex assault/child molest
	P, Pros, or D – 404 (a)(1), 413-415
	Yes, intro by crim D or pros to rebut such, 404 (a)(1)
	Yes, intro by any party – 413-415

	Victim’s trait (usually aggressiveness)
	D – 404(a)(2)
	Yes
	No

	Victim’s trait (usually peacefulness)
	Pros to rebut D’s character evidence about V or (homicide only) V aggressor – 404 (a)(2)
	Yes
	No

	D’s trait ID to victim as shown by D w/character evidence
	Pros – 404 (a)(1)
	Yes
	No

	Victim’s traits in sex assualt
	Pros or D in specific, rare situations – 412
	No
	Yes


E. Insurance – FRE 411

1. RULE: Evidence of insurance NOT admissible to show negligence or wrongful act.  HOWEVER, admissible for other purposes – proof of agency, owner ship, control, bias, or prejudice

a. DOES NOT exclude evidence otherwise discoverable b/c presented in context of settlement

b. ADMISSIBLE for other purposes – bias, prejudice of witness, negating charge of undue delay, or providing effort to obstruct a crim investigation

F. Remedial Measures –FRE 407

1. RULE: Measures taken after injury cause by event not admissible to prove negligence, culpability, product/design defect.  HOWEVER, evidence admissible for other purposes – proving ownership, control, feasibility of measures if controverted, or impeachment

2. FRE applies to both negligence & SI; CA rule doesn’t not apply to SI on policy rationale that companies have reason enough to make best products – Ault v. Int’l Harvester.

a. Tension btw state & fed can create Erie issue.

b. Recently S. Ct. said that if a fed rule at stake, then rule is to be enforced as long as it has procedural purpose, EVEN if affects outcome of case

3. If D says something is the best procedure, puts feasibility at issue & evidence introduced.

G. Medical Expenses – FRE 409

1. RULE:
evidence of offering/furnishing/promising to pay injury expenses is NOT admissible to prove injury

2. NB – any statement made in conjunction w/offer to pay IS admissible

H. Settlement

1. POLICY rationale to promote settlement & efficiency of courts

2. Civil Cases – FRE 408

a. RULE:
Evidence of (1) furnishing/offering/promising to furnish, or (2) accepting/offering/promising to accept valuable consideration in attempting to compromise a claim DISPUTED (validity or amount) NOT admissible to prove liability or invalidity of claim/amount.

b. ISSUES TO REMEMBER –

i. When was statement made, if before dispute, then admissible

ii. Statement may not be admissible to prove guilty but often can x-examine as to bias to get same info in

3. Criminal Cases – FRE 410

a. RULE: Following evidence NOT admissible against D (civil or crim) who made or participated in plea discussion

i. (1) guilty plea w/drawn,

ii. (2) nolo plea,

iii. (3) ANY statement made under FRCrimP 11 or sim state regarding aforementioned pleas, or

iv. (4) statement made in plea discussion w/pros atty that doesn’t result in guilty or guilty plea w/drawn

b. CAVEAT IN RULE: above statements ADMISSIBLE where –

i. another statement made in course of same plea/discussion & the statement in question in fairness ought to be considered contemporaneously OR 

ii. in crim proceeding for perjury/false statement if the statement was made by D under oath, on record, in presence of counsel.

c. ISSUES TO REMEMBER– 

i. many law enforcement officials avoid rule by refusing to negotiate unless D waives rights.

ii. Was there a negotiation or not? Plea bargain or confession? 

iii. Conflict btw plain meaning of rule & comments – not sure I see the tension here
Table 3.  Comparison of Admissibility of Statements Under FRE 408, 409, 410

	Points of Comparison
	Civil Settlements
	Payments & Offers Med. Ex.
	Nolo & Guilty Withdrawn

	FRE
	408
	409
	410

	Dispute Required?
	Yes
	No
	Impliedly

	W/whom must “liable party deal?
	Anyone who can settle dispute
	Anyone who can accept payment
	Prosecutor NOT police

	Offer or actual settlement admissible for liability?
	No
	No
	No

	Offer or actual settlement admissible otherwise?
	Yes
	Yes
	No

	Related statements/conduct admissible for liability?
	No
	Yes
	No

	Related statements/conduct admissible otherwise?
	Yes
	Yes
	Complete partial disclose & perjury cases


I. FRE 106—

1. RULE: when writing or recorded statement offered, adverse party may require introduction at that time of any other part of or any other writing or statement which aught in fairness to be considered contemporaneously w/it.

II. Hearsay

A. GENERAL

1. FRE 801(c) hearsay = statement made, other than at trial or hearing, offered for the truth of what it asserts

2. 801(a) statement is EITHER—

a. (1) oral or written assertion, or

b. (2) nonverbal conduct, INTENDED by the person as an ASSERTION

3. What’s so bad about it?

a. Reasons to exclude

i. Absence of x-exam at time of statement

ii. Absence of demeanor evidence – Vetter doesn’t think much of this one

iii. Absence of oath 

b. Risks inherent

i. Misperception

ii. Faulty memory

iii. Misstatement

iv. Distortion or Insincerity

4. Negative hearsay = testimony of lack of complaints

a. Cain v. George – negative hearsay admissible where NOT dependent on the veracity or competency of other person BUT ADMISSIBLE where just knowledge – value derived solely from their credibility

b. In general, admissible

5. Indirect hearsay = reflects what someone told the witness, could be a personal knowledge issue, but necessary compromises are made to allow such things

a. Cannot get out of court statement into court by testifying to one side of the conversation.  US v. Check. UNLESS admissions were made (see FRE 802)

6. Speaking Animals & Machines –

a. Time – if you check your own watch, OK, BUT if ask for the time, hearsay

b. Need to lay foundation for machines that they were in proper functioning order

c. Computer screen reads – hearsay b/c someone is entering the data

d. Animal reactions – sometime admissible, sometimes not

7. Statements made NOT for truth of matter asserted – not listed in rules but accepted by courts

a. Impeachment – 

i. Prior inconsistent statements, see 403 – only admissible for impeachment, not for substantive effect, judge often gives limiting instruction

b. Verbal acts – 

i. Words as acts –

· Speech estb’ relationships, crime (extortion, perjury), tort, gift, an offer (K)

· Solicitation problem in book

ii. Verbal objects –

· Words that have ID aspect (license plates, insignia)

· Problems – 

· having matchbook w/Eagle’s Nest name as proof that D had been in the restaurant, 

· proof that living in a particular house, that it contained a mug w/college insignia & nickname

· proof that bartender knew defendant, that she “pointed him out” to police officer ( “marked” individual & occasion

c. Effect on listener or reader

i. Statement put someone on NOTICE

ii. Person had certain emotion

iii. Personal behaved reasonably

iv. Reasonable response to warnings, notices, threats

· Gas company problem (p. 128) – for contributory negligence if someone tells you something that makes you think that to follow what they say is reasonable, then not hearsay here – notice issue

d. Circumstantial evidence of state of mind

i. To show declarant’s knowledge

ii. To show declarant’s state of mind (sanity, fear)

iii. Offered as circumstantial evidence of declarant’s state of mind – no memory or perception problem b/c not relating what someone else said

iv. Conditions necessary to admit as NOT HEARSAY –

· Rule out that person obtained info in some other manner

· Rule out that person did not invent or imagine 

v. Examples—

· Anna Sofer’s will – will speaks her state of mind that all was not well between them, evidence that something was wrong between them ( doesn’t matter if what she said is true or not, it was her particular state of mind

· Betts v. Betts (p. 150) – child’s statements about mother’s boyfriend not admitted to prove their truth but to prove that girl is fearful.  Admissible b/c use doesn’t depend on the truth

e. Circumstantial evidence of memory or belief

i. To show fact & that declarant knew of that fact

ii. Conditions –  

· Must be unique

· Need independent evidence of its existence

· No other way for declarant to know of fact

iii. Example –

· Papier Mache man – girl describes room in great detail & it’s very unusual – she could not have invented this description, thus it is what she remembers ( can match it w/something in the world

8. Prior trial statements by testifying witnesses—

a. HEARSAY under FRE unless fit into exceptions

b. CA code allows such testimony

9. Problematic cases

a. Cases in which statement may be performative or a speech-act

i. ACN to 801 – Verbal conduct which is asserted but offered as a basis for inferring something other than the matter asserted [is] also excluded from the definition of hearsay by the language of subdivision (c)

ii. Examples –

· Anna Sofer’s Will – she said something about another person, but it was non-hearsay as it showed a problem in the relationship even if the statement was not true.  Only if you take it for the truth of matter asserted is it hearsay

· US v. Singer – admissibility of envelop address to Carlos Almaden to prove that Izquierdo (aka Almaden) lives at that address ( ct says that “belief of the existence of the condition may be inferred … If this letter were submitted to assert the implied truth of its written contents – that Carlos Almaden lived at 600 Wiltshire – it would be hearsay and inadmissible.  It is, however, admissible nonhearsay b/c its purpose is to imply from the LL’s behavior – his mailing a letter to Carlos Almaden … that Almaden lives there.” Also contained eviction notice – legal operative effect

· Note that Vetter disagrees – assertion used for hearsay

· Taking calls at betting or drug operation – usually officers allowed to testify to the substance of the calls on basis of “mixed acts & assertions”

b. Statements that are not declarative

i. Is that a red barn? Look at the red barn – should be viewed as hearsay despite lack of declaration

ii. Evidence of nickname from statement’s addressed to party—US v. Weeks – doesn’t fit non-assertive use (asserting his name is Gato).  More easily admitted under admission exception to hearsay – that he answers to nickname is an admission

iii. Problem 3-J:  wife states that “my husband is in Denver” but find him in Quincy, MA. 

· Easy answer: not hearsay as she’s lying, so not offered for truth

· Other answer: her false story tends to show consciousness of his guilt, & that’s the purpose for which it’s offered. Inference here akin to flight of suspect.

· Other aspect here – by lying to FBI she committed fed offense (18 USC § 1001) – impeding police, evidence of performative aspect

iv. Airplane & marijuana trafficking – statement that accused party told others that plane was stored at his airstrip, offered to show what he didn’t mind telling the public ( nonhearsay.  Admitted for what it does (tends to show he’s not guilty if telling people about plane) rather than for the truth of itself

c. Statements to Prove Matters Assumed

i. US v. Pacelli (pre-Rules) – conversations of others that implied Pacelli guilty

· HELD hearsay – “extra judicial statements clearly implied knowledge & belief on the part of 3rd person declarants not avalable for x-examination as to the source of their knowledge regarding the ultimate fact in issue, i.e., whether Pacelli killed Park, Lipsky’s testimony as to them was excludable hearsay.”

· Possible explanations

· Thought Pacelli killed Parks & their conversation expressed that belief

· Didn’t know what happened, spoke on basis of rumors – akin to indirect hearsay in Check

· Similar to husband in Denver – given she’s lying, jury asked to infer she believes her husband is guilty.

· If source of belief is husband, then lies admitted on basis of her underlying assertion

· Here though, dealing w/omission not lie

· NB if the source isn’t Pacelli then source is hearsay

· Behaved as though Pacelli did the deed as though that were understood & acted to protect Lipsky ( performative aspect

· What is persuasive is what is NOT said & what did NOT happen – Vetter’s view ( majority justified on not admitting it as insufficiently reliable, all evidence comes from Lipsky

ii. US v. Reynolds – 2 cashing unemployment checks; when one arrested says “I didn’t tell them anything about you.”

· Multiple interpretations again – 

· Appeal/warning/invitation to other party not to say anything as in prisoner’s dilemma

· Apparent message is that both are involved

· Merely made statement, but can infer from that statement that both are involved

· HELD “Statements containing express assertions may also contain implied assertions qualifying as hearsay & susceptible to hearsay objections.”

· RULE: where probative value depends on the truth of assumed face that it implied ( inadmissible hearsay

iii. Krulewitch v. US – pre-Rules, but same logic – where statement implies that party was guilty of crime for which on trial inadmissible hearsay.

III. Hearsay Exceptions

A. Prior Statements

1. FRE 801(d)(1)(A) – Statement is not hearsay if declarant testifies at hearing or trial, is subject to x-exam, AND the statement is (A) inconsistent w/declarant’s testimony, was given under oath subject perjury penalty at a trial, hearing, or other proceeding, or in a depo.

a. “Other proceeding” 

i. Preliminary hearing qualifies ( will favor pros as D usually doesn’t call witnesses at prelim hearing.

ii. Embraces grand jury testimony usually.

iii. May embrace stationhouse written statement.  State v. Smith.

· NB – since not hearsay, then admissible for substantive effect

· Vetter thinks it was hearsay

· Cf. US v. Livingston (postal inspector typed witness’s statement after asking questions, & got her to sign it ( not other proceeding); US v. Williams (excluding affidavit where no evidence given in proceeding)

iv. Agency hearings may be other proceedings.  US v. Castro-Ayon (immigration hearing – more formal than stationhouse), cf. US v. Day (recorded statement to IRS agent not hearing)

b. Inconsistent

i. Amnesia of witness – problem p. 163-64.  

· Pros will attempt to show that amnesia is inconsistency & then can get grand jury statement in.

· D will object as witness will not be x-examinable on previous statement if cannot remember robbery or grand jury.

· Ct was right to admit – can x-examine as to previous career as robber, etc. and generally impeach his testimony ( Confrontation Clause issue

ii. One may be “subject to x-examination” under FRE 801(d)(1)(C) even if lack of memory about event makes witness “unavailable” as a witness under 804 for purposes of hearsay exceptions in latter provision.  US v. Owen.

iii. Cf.  X-examination requirement should not be made ‘effectively meaningless’ and in many, if not most cases, where witness suffers “total memory lapse concerning both the prior statement and its contents” he cannot be considered subject to x.  US v. DiCaro. 

iv. CA courts admit ALL prior inconsistent statements regardless of under oath & lack of memory is inconsistent ONLY IF feigned.

2. FRE 801(d)(1)(B)– Statement is not hearsay if declarant testifies at hearing or trial, is subject to x-exam, AND the statement is consistent w/declarant’s testimony & is offered to REBUT express or implied charge against declarant of recent fabrication or improper influence or motive. 

a. Attacks under (d)(1)(B) –

i. X-examiner suggests witness is making something up or has been paid or threatened to change story

ii. “You are the mother of the d, aren’t you”

iii. “Didn’t you talk to P’s counsel shortly before testifying here?”

iv. “When did you first decide to change your testimony for trial?”

b. What consistent statements rebut charge?

i. Timing – US v. Tome – ct seems to say that 801(d)(1)(B) prior statements can be admitted for substantive effect only before motive to falsify arose.

· Possible interpretations of Tome –

· Tome only on point where issue is fabrication or undue influence & DOES NOT speak to rehabilitation in other impeaching attacks ( cannot therefore use prior statement for substantive effect, only for rehabilitation – get limiting instruction for jury

· Tome limits all use of all prior consistent statements to those situations listed in (d)(1)(B)

· For consistent statements made after motive arose, cannot be admitted for substantive effect BUT to rehab w/limiting instruction.  IF statement before motive arose, admissible for substance & rehab.

· Tome could mean that only prior consistent statements made before motive arose are admissible for both purposes BUT if not otherwise, statement not admissible at all. 

c. If statement made after motive to fabricate arose or we cannot tell – statement may be inadmissible or admissible only for rehab ( not automatically admitted b/c of relevance issue

d. Impeaching attack on DIFFERENT GROUNDS – compelling case can be made for certain kinds of impeaching attacks outside d1B – bad memory is most compelling – Prior consistent statement closer in time to event than trial testimony

3. FRE 801(d)(1)(C) – Statement is not hearsay if declarant testifies at hearing or trial, is subject to x-exam, AND the statement is one of identification of a person made after perceiving the person.

a. Where witness works w/police sketch artist to produce sketch of perpetrator, sketch is non-hearsay under d1C.  State v. Motta.

i. Sketch artist need not testify – assertion is the victim’s not the artist’s.

b. Third-party can testify to victim’s ID of perp in police lineup, but identifier must take stand. State v. Chinn.

c. Identification embraces statements to police made a day after crime.  US v. Lopez.

d. Recall that x-exam satisfied despite memory loss of perceiving party. US v. Owen.

B. Admissions Doctrine – 801(d)(2)

1. Intro

a. Often admissions could come in as impeaching effect ( BUT admissions come in for SUBSTANTIVE effect, unlike impeachment.

2.  (d)(2)(A) Individual Admission

a. Almost no exceptions

b. Unsent email containing admission is admission.  US v. Sprick.

c. Opinion of owner that EE started fire likely comes in.  Problem p. 185-86.

i. No requirement that it be against own interest.  Self-serving admissions come in as well.

ii. Personal knowledge not always required – dog bite cases

d. Policy rationale 

i. Can explain own statement b/c he’s a party

ii. Party ought to be held to own statement

iii. Part of adversarial system

e. Drunk declarant not excluded.  Commonwealth v. Walker.

f. Severely injured or hospitalized –

i. Admitting statement from P despite admission of last rites & severe injuries.  Finnerty v. Darby.

ii. P suffering from pain & taking morphine not reason to exclude admission; only exclude where conclusively appear that declarant is “incapacitated from making a rational admission.”  Aide v. Taylor.

g. Sleeping admissions – borderline; Vetter would admit & although he wouldn’t believe it.

h. Prior guilty plea in criminal action—

i. Not admissible for SJ or collateral estoppel as not admitting that only party responsible

ii. However, had issue been litigated then sufficient for collateral estoppel

iii. PSJ on liability – often sufficient but not granted if D contests admission.

i. Co-defendant’s admissions in trial – Bruton.

i. Problem when co-defendants are tried together.  Admission of one about guilt of both is admissible to that party but is hearsay w/r/t co-D.  Limiting instruction is not sufficient here.

· Issue for Pros to call witness to whom admission was made & then risk that declarant (D) will testify.  Then other D can x-examine BUT if doesn’t testify, co-D cannot confront.

ii. Resolution—

· Separate trials – time consuming & expensive but avoid prejudice

· Redact statement – can be obvious to jury that co-D was implicated, so not very effective

· If oral statement, difficult to coach witness such that s/he doesn’t reveal

· Two juries – one for each D.  Ask one group to leave when witness testifies to admission.

3. (d)(2)(B) Adoptive Admissions

a. Silence can lead to adoption of admission, but need more than presence at time statement was made & subsequent silence.  US v. Hoosier. NB – doesn’t say what more was available.

i. Assumption here is that if admission was wrong, party would have objected. If atty-client privilege or something else would interfere from denial, then possibly not adoption.

b. Unanswered letters -- Unsolicited letters do not bind based on K law. If P’s atty writes D’s atty about substance of recent conversation, if no response, not adopted.

c. Recurring invoices could eventually become admissions if party makes periodic payments.

d. Post-Miranda silence cannot be used for impeachment of D on x-exam.  Doyle v. Ohio.
i. Such silence is unsoluably ambiguous – cannot even be used to impeach.

ii. State conceded couldn’t use for substantive effect.

iii. Does not apply to PRE-ARREST silence.  Jenkins v. Anderson.

iv. Can use post-arrest silence where police do not question & do not give Miranda warnings.  Fletcher v. Weir.
v. Miranda warnings given mid-confession are ineffective & any such confession is inadmissible.  Missouri v. Seibert.

4.  (d)(2)(C) Speaking Party

a. What speaking agents say is not hearsay b/c verbal act, but the exception reaches to truth of matter asserted

b. Lawyers, VP for public relations, guardians for the court, etc are speaking agents

c. Principal liable for any statement made by speaking agent

d. Are legal complaints admissions by one’s atty?

i. FRCP 8d allows pleading in the alternative, so hard to argue that actually an admission

ii. No actual rule here, varies by jx

5. (d)(2)(D) Scope of Agency of EE

a. Dealing w/ordinary agents & EEs

b. Statements must fall w/in scope of employment – does not apply to independent contractors.

c. No req. for personal knowledge.  Mahlandt v. Wild Canid Survival & Res. Ctr.

d. Often multiple hearsay issues – see FRE 805, if an exception covers each layer, then ok

e. BUT statements by public EEs are NOT admissions by gov’t – no personal stake in outcome of dispute & agents cannot bind the sovereign. US v. Prevatte.

f. In house statements by agents to other agents are admissible against ER or person making statement.  Mahlandt v. Wild Canid Survival & Res. Ctr.
i. However, BoD minutes are not admissible against agent.  Mahlandt.

g. Statement alone cannot estb agency – see text of rule.  Can cause 104a/b conflict – as case may hinge on whether person was agent or not…

6.  (d)(2)(E) Co-conspirator

a. REQ co-venturer, pendency, & in furtherance of conspiracy

b. Statements often function in two ways –

i. Nonhearsay – Verbal acts by suggesting the existence of conspiracy

ii. Hearsay – truth of the matter asserted often relevant as well

c. Judge decides whether exception applies under 104(a).  Bourjaily v. US.

i. Standard – preponderance of the evidence.  

ii. Judge may depend on statement itself – ignores everything but privilege rules. 

· NB – FRE 801 amended to make clear that need independent evidence of conspiracy besides statements.

iii. Some courts use James hearing to resolve such issues prior to trial.

iv. Apollo approach – b/c coventurer problem raises issue of predicate fact & ultimate issue for jury, should be treated as conditional relevance issue under 104(b).

d. Exception does NOT reach statements made either before or after conspiracy – concealment phase NOT part of conspiracy.  Krulewitch v. US.

i. BUT SEE Grunewald v. US (exception for post-conspiracy statements that further “the main criminal objectives of the conspiracy”).

C. FRE 803

1. (1) Present Sense Impressions – based on immediacy

a. relationship btw event & statement so close that the occurrence impelled the words out of the declarant – no time to lie or forget.  Nuttall case (husband being forced to work & dies while there, wife’s recollection of conversation admissible)

2. (2) Excited Utterance – statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by event or condition.

a. Asking “what happened” does not destroy excitement required. US v. Iron Shell.

b. Must be under stress/excitement but lapse of time “although relevant is not dispositive.” Iron Shell.

c. Often brings up CC problems esp. post-Crawford (see infra IV)

d. Excited utterance can prove itself. US v. Brown – but not universal.

3.  (3) State of Mind – statement of declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but NOT including a statement of memory or belief to prove the fact remembered or believed UNLESS it relates to the execution, revocation, identification, or terms of declarant’s will.

a. Then-Existing Physical Condition

i. Words must describe how s/he feels as s/he talks. 

ii. Admissible when spoken to doctors OR family members, friends

b. Then-Existing Mental or Emotional Condition

i. Only applicable to PRESENT mental state 

ii. Courts reluctant to draw inferences of continuity in condition over time

iii. Often fact-laden statements – Oberman v. Dun & Bradstreet—

· Can admit statement about reason to deny (state of mind) but not for truth of state of bank acct, etc.  Must use limiting instruction.

· Need to decide if nonhearsay state of mind or exception under 803(3) – latter excludes statements to prove fact remember or believed

· Where state of mind is element of crime –issue for extortion, self-defense, etc. where threats or statement can show party was fearful.  Must limit statement to fear & not other factual matters.

c. Subsequent Conduct

i. Intent issue – may implicate other things and may involve many facts

ii. State of mind exception may be used to prove actions of a 3rd party. Mutual Life Ins. v. Hillmon. Still contested.

· Letter used to show intent of one party to travel w/another.  Admissible to show intent of both parties.

· US v. Pheaster – approves of use of intent of party to prove what D did.  Bars use of present state of mind to show belief as to the past. Does allow declarant’s statement of intent to do a joint act w/a 3d person to show/infer future act.

· Some cases req corroboration of intent of 3rd party

4. (4) For Purposes of Medical Diagnosis – statements made for purposes of medical diagnosis or treatment & describing med history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

a. Problematic in sex offense/abuse cases – testimony from physician about perp of sex offense, claims that it is important for treatment as if family member, want to get them out of the home.  State v. Blake.

b. Statements of fault do not usually qualify.  Compare ‘I was hit by a car’ with ‘car was driven through red light.’

c. Diagnosis & treatment usually don’t embrace removing sex abuse victim from home.

d. Add’l problems raised post-Crawford b/c of testimonial nature of such statements.

5. (5) Past recollection recorded – 

a. Admission req’s – (taken from rule)

i. Demonstration that witness lacks present recollection of matter,

ii. Statement accurately reflects knowledge once possessed,

iii. “made” or “adopted” the statements, AND

iv. did so while matter was “fresh” in his/her mind.

v. If so, statement read in NOT admitted UNLESS offered by adverse party.

b. Offshoot of present recollection refreshed.  Ohio v. Scott.

i. If refresh & then witness is still inconsistent, not an issue as statement not admitted into record.  Just the inconsistent statement is on the record.

c. Lack of memory – can either be absent or incomplete.  Ohio v. Scott.

d. Accuracy req’m – Not clear whether it is enough to state that never sign a false statement

e. Made or adopting—

i. If not taken down word for word, signing & swearing to the statement means adoption. US v. Williams.

ii. Even if not signed, can be adoption if can prove that other party can verify accuracy of tx & observer can testify as to the accurate recollection contained w/in. ( can embrace acts of TWO PERSONS as long as both testify

f. Conflict w/CC clause – any statement asked for by police may be viewed as testimonial

i. Also if not available for MEANINGFUL x-exam may be a problem

6. (6) Business Records – memo/report/record/compilation in any form of acts/events/opinions/diagnoses made at or near time or from info transmitted by person w/knowledge if kept in the course of a regularly conducted business activity, & if it was the regular course of regularly conducted business activity to make the memo (etc) all as shown by the testimony of the custodian or other qualified W or by certification under other 902(11) or(12) UNLESS the sources of info or method of prep indicate lack of trustworthiness.  Business embraces callings of every kind.

a. TEST—

i. Regular business, regularly kept record

· Only if each person involved in prep was acting in the regular course of business

· Applies to sole proprietors – embraces even drug dealing

ii. Personal knowledge of source – insiders 

· exception contemplates multiple hearsay, so may not be direct personal knowledge

· in MM cases, physicians must document the injuries they observe, not merely report what patient tells them for the info to be admissible.  Petrocelli v. Gallison.

· Hard to combine 803(4)&(6) – would need to be necessary for diagnosis & regularly kept business recorded.

iii. Contemporaneity

· Need close to the time of the event

iv. Foundation testimony

· Needed from custodian of records or other qualified witness – need knowledge of the record-keeping system to describe manner of record preparation, not the matter in question

b. Norcon v. Kotowski – harassment suit. Records prepared by outside co.

i. Records were regularly prepared in Purcell’s business, but contain statements of others NOT in his co ( plausibly view as part of same enterprise (Vetter’s view)

ii. Normal duties to give such info?  Duty of EEs to enquire about breaches of company policy conceivably w/in scope of their duties.

iii. If excluded here, can get in on 801(d)(2)(D) – scope of EE

c. Justifications—

i. Necessity – 

· time consuming & inconvenient to call each indiv who participated in generating record

· Indiv who regularly make records may forget the particular matters at hand

ii. Reliability –

· Close time period – likely better reflect reality

· Incentive to keep accurate records to advance the business

· Likely checked for accuracy if part of regular business practice

· No incentive to lie about routine matters

· Regularity implies expertise in recording procedures

iii. Fair Opportunity to x-exam foundational witness

d. Reports dealing w/EE incidents –

i. Pre-FRE investigations into EE accidents not part of CL business record exception.  Palmer v Hoffman.

ii. If EE accident reports are not prepared by those involved in the accident then OK. Lewis v. Baker.

7.  (8) Public Records—records in any forms of public offices or agencies setting forth (A) activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to matters where duty to report, EXCLUDING however in crim cases matters observed by police officers & law enforcement personnel, or (C) in civil actions/proceedings & against gov’t in crim cases, factual findings resulting from an investigation made pursuant to authority granted by law UNLESS lack of trustworthiness.

a. Operation—

i. Clause A – documents describing “activities of the office or agency.”

ii. Clause B – “matters observed” subject to restrictions

· Barring “in criminal cases matters observed by police officers and other law enforcement personnel”

iii. Clause C – factual findings subject untrustworthiness

· t

b. Rationale—

i. Necessity as above

ii. Responsibility of proper discharge of gov’t duties – reliability

· ACN comment to (C) -- 

iii. Distinterestedness of official preparing such documents

c. Admissible public records may rest on statements or info supplied by persons OUTSIDE unlike business records.  Baker v. Elcona Homes Corp.

d. Evaluative report not otherwise inadmissible b/c opinion of fault is contained within.  Baker v. Elcona Homes Corp. – subsequently affirmed by S Ct in other case.

e. B & C issues—

i. If person is employed by law enforcement to produce evidence to enforce laws = law enforcement.  US v. Oates.

ii. Oates also says that if evidence doesn’t get in under 803(8) then it cannot get in otherwise. May be this way b/c person making record was unavailable to testify.

iii. Building inspector is not law enforcement, although enforces building code.  US v. Hansen.
iv. Where monitoring everyone rather than investigating, then admissible.  See US v. Puente, US v. Orozco – border crossing info admissible under 803(8).

v. D may offer reports that would be excluded if offered by pros.

f. Untrustworthiness Clause – Judge may exclude records if sources of info or other circumstances suggest untrustworthiness

i. Applies to all three sections

ii. Burden on opponent to demonstrate untrustworthiness

iii. Factors –

· Skill, expertise, motivation of investigator

· Sources of info

· Procedures followed in preparation of record

· Timeliness of investigation

· Whether hearing held and level at which conducted

· Method of checking data

· Peer review

D. Where declarant is “unavailable”

1. Unavailability 804 (A)

a. Defined—

i. (1) exempted by privilege

ii. (2) persists in spite of ct order to testify 

iii. (3) testifies as to lack of memory of subject matter of W’s own statement

· Difference from 801(d)(1) prior inconsistent—

· Under 801d1 – W had to be subject (at some level) to x-exam about statements in general

· 804A3 – x-exam regards the subject matter of the underlying statement (doesn’t remember the matter at hand)

iv. (4) death or infirmity/disability – how sick is sick?

v. (5) absent from hearing, proponent cannot get W to show up by reasonable means

· Reasonable means

· Depends at amount of $ at stake, how vital W is

· Party that wants to call W may have only feeble incentive to do so if prior statement really good ( judge should weight carefully (CC concerns)

· Gov’t has authority to require US citizens to return from abroad (may have to pay costs)

b. Party who procures the absence of W should not be allowed to invoke exceptions created by 804(b).

c. Cannot detain W “if the testimony of such w can adequately be secured by depo.” 18 USC § 3144 ( but in criminal cases, FRCrimP says that depos are only allowed at trial in “exceptional” cases.

d. If incarcerated in another state, gov’t can have W transferred for trial.  Barber v. Page.

2. Former Testimony Exception – 804(b)(1) – testimony given as W at another hearing of same or diff proceeding or in depo taken in compliance w/law in course of same or another proceeding, if the party against whom the testimony is now offered, OR in a civil action/proceeding by a predecessor in interest, had an opportunity & similar motive to develop testimony by direct, x-, or redirect exam.

a. REQ PAST CHANCE TO X-EXAM

b. “predecessor in interest had opportunity & similar motive to develop the testimony by direct, cross, or redirect”

i. Question of substantial identity of parties is important only w/regard to the parties as against whom such testimony is offered.  Travelers Fire Ins. v. Wright.

ii. Best analogy is that parties must be in privity – Vetter’s view

3. Dying Declaration—804(b)(2) – in pros for homicide or in civil action/proceeding, statement made while believing death was imminent concerning the cause or circumstances of what was believed to be impending death

a. REQ belief of IMPENDING death for admission

b. Usually declarant says something about cause or circumstances of death.

c. What constitutes impending death?

i. Nature of wounds & comments by MD that had no chance to survive.  Mattox v. US.

ii. Shot & struggling to breathe.  State v. Buggs.

iii. Not being poisoned slowly – no knowledge of impending death. Not in “shadow of impending death.” Shepard.

iv. Matter decided by judge under 104(a).

v. Issue post-Crawford where statement is testimonial.

d. Rationale –

i. Dying declarations are reliable b/c of fear of divine sanctions

4. Declarations Against Interest – 804(b)(3)—statement that at time of its making was so far contrary to declarant’s pecuniary or proprietary interest, or so far tended to subject decl. to civil or crim liability, or to render invalid a claim by decl. against another that a reasonable person in the decl’s position would not have made the statement UNLESS believing it to be true.  
Statement tending to expose the decl to crim liability & offered to exculpate the accused is IS admissible under this subdivision in the following circumstances ONLY – (A) supported by corroborating circumstances that are trustworthy, [see book as rule is in flux, p. 223]

a. Context – may be refused if self-serving

i. Must balance btw against interest & self-serving interest to determine admissibility

ii. Statements made to police or in investigatory/law enforcement context that implicate declarant & another party are NOT likely to fall into this category.  Williamson v. US.
· Not a problem if someone says “Joe & I did it” if “I” is on trial.  Problem comes where “I” is unavailable.  Also admission on “I’s” part

· NB – Williamson only interprets FRE, not constitutional.

· Just being in custody will trigger this concern.  US v. Magana-Olvera.

· BUT dual inculpatory statements may fit the exception.  Schiappa – one D said in front of other D to roommate that just killed someone and Kim (other D) beat his ass too.

· CC issues – Lilly—against-interest exception NOT firmly rooted, so court had to determine the reliability & trustworthiness based on particularized inquiry and found inadmissible.

· But post-Crawford different analysis

iii. Statements made to non-law enforcement likely fall into this category.  US v. Barrett – guy tells poker buddies that he & buzzy did it but then he dies.  Reveals inside info & knowledge linking him to crime.  Statement exonerated Bucky as well.

b. Types of interests to be balanced—

i. One way interest – taxpayer returns admissible as to minimum that person earned, gross receipts for business would be max possibility generated ( not really statements against interest, but reliable as floor or ceiling

ii. Circumstantially adverse facts

iii. Declarant’s understanding –

· must be aware of facts making it against interest

· must be against interest AT THE TIME statement is made

iv. Effect of later events

v. Conclusory remarks

· Compare “I’m sorry; it’s my fault” with “I should have stayed in my lane.”  Former often not allowed although changing

5. Forfeiture by Misconduct – 804(b)(6) – statement offered against party that has engaged or acquiesced in wrongdoing that was intended to, and did, produce the unavailability of decl as a witness.

a. 104(a) issue for judge under preponderance standard.  See Bourjaily.

b. B/c of threats, judge will often admit evidence more readily than normal

c. Where CC issue, if discuss threats outside D’s hearing, should have D’s atty present

d. Forfeiture in conspiracy context—

i. Facts – Joshua & Teresa Price & 3 other tried on drug conspiracy charges.  Joshua murdered Lurks who’d made statements against them all.  Lurks’ ex-wife informed Joshua b/c she was angry about custody dispute.

ii. TC found that Price waived CC rights although circumstantial evidence supported that Teresa drove Josh to murder site & she was singing in the bkg.

iii. 10th Cir applied Pinkerton test – waiver of CC occurs if—

· D “participated directly in planning or procuring decl’s unavailability through wrongdoing, OR

· Wrongful procurement “was in furtherance, w/in scope & reasonably foreseeable as a necessary or natural consequence of ongoing conspiracy.

iv. 10th Cir said that scope of conspiracy not ltd to primary goal but can include 2dary goals like evasion of apprehension. & conspirators are responsible for acts of colleagues unless they w/draw from conspiracy.

· Compare w/co-conspirator hearsay exception – conspiracy ends w/primary goal, doesn’t embrace evasion

v. Thus, ct ltd scope-of-conspiracy to waiver situation to possibly finding that Teresa & others waived CC rights, but not charging them w/murder. ( should deal w/all this in limine & note that limiting instruction will be hard to follow in such cases

E. Catchall Exception – 807 – statement w/circumstantial guarantees of trustworthiness is not excluded if ct determines that (A) statement is offered as evidence of material fact, (B) statement is more probative on point than any other evidence, and (C) general purposes of rules & interests of justice will be best served by admission.  Must inform adverse party in advance of trial to prepare to meet it.

1. Rarely invoked as wanted by Congress

2. Dallas County Case – admitted newspaper article which outlined a previous fire thereby negating county’s case that tower falling was due to lightning.  ( rationale here – no motive to lie in paper, normal dangers not apparent, article is more trustworthy

3. State v. Weaver – trustworthiness analysis for catchall – (baby falling incident).  Need to estb how plausible it was that this statement was made and was true/

a. Multiple affidavits – mutually reinforceable (note cannot use affidavits as would be double hearsay)

b. Decl had first hand knowledge (Mom saw baby fall)

c. Statement made shortly after incident – expected to be well remembered

d. Statement unambiguous & explicit that event occurred

e. Statement in response to open-ended question NOT interrogation.

f. Statements made to multiple parties who agree on what was said

g. Similar accounts of other traumas on separate occasions

h. Statement corroborated by objective med evidence

i. Affiants didn’t socialize w/decl

j. They didn’t know D

k. All available to testify

IV. Confrontation Clause

A. Intro

1. 6th Amendment – In all criminal prosecutions, the accused shall enjoy the right…to be confronted w/ the witnesses against him.
a. General Rule – When testifying for pros must

i. Testify in front of D

ii. Be sworn

iii. Subject to x-exam

iv. In view of trier of fact

B. Pre-Crawford – Ohio v. Roberts
1. CC requires that adverse W must be produced at trial if available – Barber v. Page
2. If W is unavailable, then hearsay decl may be admitted against the accused if they are reliable

a. NB—FN says unavailability might not always be req’d.  Examples follow

i. Co-conspirator statements (prominent instance) – reliable b/c of context in which made – US v. Inadi
· At trial, declarant is either the accused or evading pros in exchange for testimony (not very reliable), BUT

· During conspiracy, no taint of currying favor & might seem calculated to serve the criminal enterprise

ii. For firmly rooted exceptions –

· Former testimony exception (Roberts itself)

3. Reliability taken for granted for “firmly rooted” hearsay exceptions.  For others, statement must carry “particularized guarantees of trustworthiness”

a. Firmly rooted exceptions – reliability is presumed

i. Dying declarations

ii. Excited utterances

iii. Purpose of med treatment or diagnosis

iv. Former Testimony

v. Business & Public records

vi. Co-conspirator statements

· Unavailability not req’d – 

vii. Admissions

b. Particularized Guarantees of Trustworthiness

i. Must be judged w/o regard to extrinsic evidence.  Idaho v. Wright (pre-Crawford) ( Vetter finds this puzzling

· Factors may include in child abuse cases –

· Mental state of decl

· Spontaneity & consistent repetition

· Unexpected terminology for child 

ii. Subject to totality of the circumstances surrounding the statement.  Wright.

C. Crawford

1. Views main function of CC to assure x-exam of decl who has made testimonial statements

2. RULE: CC applies to testimonial statements – reqs unavailability & prior opportunity for x-exam.

a. What is testimonial?

i. Not defined in opinion – at least statement to police by W where statement describes crime & both parties know will be used in prosecution

ii. Acc to Richard Friedman (scholar) – made knowingly to authorities describing criminal activities.  If statement made before the crime, not likely to be testimonial.  Statements btw conspirators are not testimonial

b. What is prior opportunity for x-exam?

3. What about Roberts?  Called “inherently and, therefore permanently, unpredictable” in opinion. Did it survive at all?

4. Seems to state that if prior x-exam of testimonial statement is offered when decl unavailable, it may be admitted.  How does this work – see California v. Green.

a. When x-examined – w, here x-exam’d in preliminary hearing & W claims bad memory, prior statement admitted.  CA v. Green.

i. Were admitted in state trial under prior inconsistent statement ( only for impeaching effect in fed, but CA allows substantive use

ii. Under fed rules to get substantive use, would have to find under 804(b)(1) former testimony – was he really unavailable?

iii. Under oath for x-exam but not for prior statement ( avoids demeanor problem & satisfies x-exam & oath criteria

iv. Minimal x-exam opportunities still OK –

· Even witness who denies making statement can be x-exam’d adequately.  Nelson v. O’Neil
· D took stand & denied making statement implicating O (no Bruton problem as took the stand) ( O would have been worse off if D remembered the statement so OK

· W who doesn’t remember is adequately x-examinable.  Owens.

· Sufficient to bring out bias, lack of attentiveness, etc.

· W that forgets all crucial elements in his earlier statement still available for x-exam. Foster.

· Expert testimony admitted even where couldn’t remember upon what the testimony was based.  Delaware v. Fensterer
· ( “CC guarantees an opportunity for effective x-examination, not x-examination that is effective in whatever way, and to whatever extent, the defense might wish.”

b. When opportunity to x-exam is not taken—

i. Crawford says need opportunity, but wasn’t at issue in the case so not clear what would happen.  Most D attys do not x-exam at preliminary hearing as don’t want to give away case strategy.

5. Timing of x-exam

a. Court doesn’t say when opportunity for x-exam must take place ( just says prior should be enough

b. X-exam at trial is not restricted by CC.  Cites Green – 

c. Inability to x-exam at time of statement is not of crucial significance as long as have full & effective cross at trial.

D. Post-Crawford
1. Is statement testimonial?

a. YES – CC applies & can be satisfied by cross – not clear whether x-exam prior to trial is sufficient or whether cross at trial regarding pre-trial statement is sufficient

b. NO – CC either doesn’t apply OR Roberts applies

i. If Roberts applies ( firmly rooted exception?  If not, then particularized guarantee of trustworthiness?

ii. If Roberts doesn’t apply, then what?

2.  “New Hearsay”

a. CC issues in child abuse cases—

i. See Idaho v. Wright above – not clear where this case stands post-Crawford

b. Protected witness testimony

i. Coy – cannot screen child witness from D – CC guarantees D a “face-to-face meeting w/witnesses.”

· Exceptions to this rule cannot be statutory but must come from “individualized findings”

ii. Craig – remote testimony transmitted by closed-circuit television ok ( state’s interest in “physical well-being” of child abuse victims trumps D’s right to face-to-face.

· Still requires case-specific finding that this procedure is necessary ( REQ more than nervousness – “emotional distress”

V. Impeachment

A. Non-specific Impeachment

1. Bias & Motivation – bias NOT in FRE
a. Denying x-exam on bias can violate CC.

i. Blocking efforts to show victim lived w/boyfriend where rape charges could have been concocted to protect her rel’p when out driving w/other men.  Olden v. Kentucky
ii. Preventing x-exam of juvenile about previous run-ins under state statute violated CC.  Davis v. Alaska.

iii. Must enable D to uncover basic facts about W.  Alford v. US, Smith v. Illinois.

b. Permissible to impeach witness by showing bias under FRE even though not mentioned.  US v. Abel (Aryan Brotherhood issue)

i. Unlike under 608(b), extrinsic evidence allowed.

ii. Court may impose reasonable limits to just demonstrate bias (didn’t allow use of “Aryan Brotherhood”)

c. No REQ for foundation.

d. Plea agreements must be revealed & D may freely x-exam ( only where safety of W is at issue will judge limit x-exam

e. Paying for testimony – 

i. Limited where extend to invasion of W’s privacy but otherwise usually ok

2. Sensory & Mental Capacity –

a. Allowed to show adverse W suffers from perceptual or mental impairment

i. No witness is incompetent b/c of mental illness.

b. Impairment can be permanent or exist at time of observation

3. Character for Truth & Veracity –FRE 608

a. RULE (a) -- W’s credibility may be supported or attack by evidence in form of opinion or reputation subject to limitations –

i. Refers only to character of truthfulness or untruthfulness
ii. Evidence of truthfulness admissible ONLY AFTER such has been attacked by opinion or reputation or otherwise

b. RULE (b) – Other than provided in 609, specific instances of character may NOT be proved by EXTRINSIC evidence BUT may be x-exam’d on issues w/court’s discretion
c. X-Exam on Nonconviction Misconduct 608 (b)

i. Subject to ct’s discretion to limit damaging W beyond issues on veracity

ii. REQ – (Murphy v. Bonnano)

· Examiner has factual basis for questions &

· Bad acts bears directy on veracity w/r/t issues involved at trial

iii. Pre-trial notice NOT req.

iv. Usually ltd to behavior involving lies & deception.

· Threats to induce false testimony bear on character for veracity.  US v. Manske.

· Prior thefts usually don’t fit but receiving stolen goods may.

· Failure to file tax returns & bribery bears on veracity.  US v. Wilson.

v. Not many cases on this as hard to find such kinds of conduct – often comes out in divorce-related cases.

d. Proving Prior Convictions

i. FRE 609 (a): for purposes of attacking credibility –

· (1) evidence that W (not accused) has been convicted for crime is admissible subject to 403 IF crime was punishable for death or imprisonment >1 yr & probative value > than prejudicial effect, and

· (2) evidence of that any W convicted of crime is admissible if involved dishonest or false statement regardless of punishment

· NB – no 403 reference in this one

ii. FRE 609 (b) Time Limit – evidence NOT admissible if period > 10 yrs has passed from date of conviction OR release from confinement, whichever is later, UNLESS in interests of justice, probative value is supported by specific facts & circumstances that substantially outweigh prejudice.  NOT admissible w/o giving adverse party sufficient advance written notice.

· NB – reverse 403 here
iii. Court may inquire into bkg facts & circumstances under its own discretion. US v. Lipscomb.

· Impt b/c if W testified & jury didn’t believe, more probative of credibility than otherwise.

· May need this info to do balancing test

· Very impt b/c most Ds have prior convictions

iv. Where certain crimes may fall –

· Burglary & stealth crimes usually don’t fall under a2 but thought to carry more weight on credibility than crimes of violence

· Larceny depends on circumstances – if embezzlement then yes

v. Prejudice considerations different for pros & d W – concern about spill-over credibility influences D’s W more than pros.

vi. Gordon factors for probativeness—

· Nature of conviction

· Recency or remoteness

· Similarity to charged offense

· Cleanliness of D’s record – more probative of credibility if con’t pattern of crime

· Impts of credibility issues

· Impt of getting D’s testimony

vii. Usually only get name, fact & time of conviction admitted

viii. Choice btw 608 & 609?

· If try to go w/608 can just not mention conviction & get in all the facts, which wouldn’t be allowed under 609 – can be extremely prejudicial

· Often cts limit conviction-related testimony to 609 b/c otherwise jury gets idea that W “got away w/it.”

ix. TC decision on whether to allow priors NOT reviewable if D doesn’t testify.  Luce v. US. 

· Just construes FRE, not binding on states

· Not dependent upon proffer – overrules 9th Cir.

· D cannot testify on direct to conviction to minimize impeachment & then appeal decision to allow impeachment by priors.  Ohler v. US.

e. Character Witnesses

i. Restricted to veracity issues in response to veracity being questioned – 608(b)

ii. 608(b) allows rehabilitation of W through adverse W BUT opens the door to adverse W detailing the specific instances of conduct upon which opinion is based.

B. Specific Impeachment

1. Prior Inconsistent Statements

a. FRE 613: (a) In examining W about his prior statement, statement need not be shown nor its contents disclosed to W @ time, but ON REQUEST same shall be shown/disclosed to counsel.

b. FRE 613 (b): Extrinsic evidence of prior inconsistent statement by W not admissible UNLESS W is afforded opportunity to explain or deny & opposite party is afforded opportunity to interrogate witness on it OR in interests of justice.  NOT applicable to 801(d)(2) 

i. NB – rule doesn’t mention order of these events – explanation can come after impeachment

ii. If W leaves, if beyond reach of subpoena ( extrinsic evidence not allowed in

c. In general –

i. In CA admitted for SUBSTANTIVE effect unlike 801(b)(1) – only admissible to impeach
· ONLY admissible for both purposes under 801(d)(1)(A) – prior statement under oath & W available for x-exam about statement
d. FRE 607 – credibility of any W may be attacked by any party.

i. For pros & own W – requires good faith belief when impeaching own witness.  US v. Webster.

· “Impeachment by prior inconsistent statement may not be permitted where employed as a mere subterfuge to get before the jury evidence not otherwise admissible.”  US v. Morlang.

· Issue is the primary purpose of the examination

ii. More problematic – pros needs W’s testimony BUT isn’t solely favorable & unfavorable part is changed compared to previous statement.

· Call W, impeach on prior statement BUT get ltd instruction to tell jury what should be impeached ( pros doesn’t have to give up favorable testimony

· If couldn’t impeach own witness, then impeachment would be self-inflicted b/c could only ask about the favorable info

e. Miranda Issues

i. May impeach w/prior non-Mirandized statement.  Harris v. NY.

· Statement otherwise not admissible – but if D takes stand & lies, it comes in

· Problems arise when police begin to wait to Mirandize in order to get Ds to make statements that can be used to impeach

ii. Pre-arrest silence admissible for impeachment.  Jenkins v. Anderson.

· Cf. Doyle v. Ohio – post-Miranda silence is insoluably ambiguous

· Possibly bad decision as there are so many reasons why might now want to talk

· Post-arrest but pre-Miranda silence is admissible as well.  Weir v. Fletcher.

· Issue in these cases is whether gov’t action induce/coerced D’s silence

· Hinges on whether D takes the stand – if D doesn’t testify then CANNOT get silence in to combat alibi defense

· In any case, silence comes in during x-exam not case in chief

iii. Post-Miranda response to questions when ask for counsel is admissible for impeachment as well.  Oregon v. Haas.

2. Contradiction

a. Contradicting counterproof must have add’l, independent relevance besides impeaching effect.

i. Types of counterproof—

· Tending to prove substantive point

· Tending to make other impeachment

ii. Why recognize contradict as separate when it needs add’l relevance?

· Justifies departing from normal trial sequence

· Justifies admitting evidence that would otherwise be inadmissible – usually where party opens the door that’s usually not open in FRE (i.e. propensity evidence)

b. D’s statement made in response to proper x-exam reasonably suggested by D’s direct testimony are subject to otherwise proper impeachment by gov’t, even if evidence has been illegally obtained & is otherwise inadmissible.  US v. Havens.

i. Ordinarily scope of x-exam is ltd to scope of direct. FRE 611(b)
ii. Applicable only to constitutional issues –

· Cf. US v. Sotomayor – sweeping denial of prior involvement of scheme opens door to proof of such prior involvement

iii. Rationale –

· Arriving at truth is fundamental goal of justice system

· Still doesn’t allow pros to use barred evidence in case in chief

· Attempt to balance individual rights w/avoiding lying on stand – constitutional issue

· FRE 404 – tries to improve accuracy of trial outcomes by excluding character evidence

· Miranda-like context (Havens & Harris) – cannot admit evidence in case in chief

iv. Problem – again a case that fundamentally impairs D’s right to testify on own behalf

C. Repairing Credibility

1. Rebutting Impeaching Attacks

a. ALLOWED to deflect attack by following parties bringing forth following info –

i. Any party may ask her expert about payment for services

ii. Pros or defense may elicit from own witness that has been convicted for prior crimes

iii. Pros may elicit that witness has entered a plea bargain

iv. Calling party may elicit any connection or affinity that she has w/witness (avoiding bias charges)

b. REQ—

i. Prior attack

ii. Must repair right away

2. Evidence of Good Character – FRE 608(a)
a. Post-attack, may introduce evidence of good character via character evidence upon proper foundation

b. Problems –

i. Open up that witness to be asked about the specific instances supporting attacking party’s attack ( FRE 405
ii. When party rebutted impeaching attacks & x-exam can be characterized as attack on veracity, w/in discretion of TC to allow party to provide character evidence of good character.  US v. Medical Therapy Sciences.

c. General Issues –

i. No expert testimony on truthtelling – (a) experts unable to determine truthfulness & (b) domain of jury to resolve questions of credibility

· Evidence of mental/behavioral symptom testimony—

· NB that in light of child molestation cases, experts often allowed to give framework describing familiar or other settings on which abuse occurs, likewise, rape trauma syndrome & battered woman’s syndrome 

· ( issue becomes that since such testimony supports the contention that the victim or D is likely to be telling the truth b/c her experience matches many others, that such should be excluded unless veracity is contested as req’d under 608 (a)

· Evidence of physical symptom testimony allowed

3. Prior Consistent Statements

a. FRE 801(d)(1)(B) defines prior consistent statement offered to rebut “an express or implied charge … of recent fabrication or improper influence or motive.”  Admitted for TRUTH OF ASSERTION.

b. BUT rehab of witness isn’t covered by 801(d)(1)(B) as it’s not hearsay anyhow

i. Tome related issues – how can prior consistent statements come in?

· If Tome applies to all prior consistent statements, then not allowed for rehab as if rehab isn’t for recent fabrication then not admissible

· If 801(d)(1)(B) regulates all uses of prior consistent statements WHEN attack was on recent fabrication grounds, prior statement must occur prior to motive arose & then admissible for credibility & substantive effect

· OR 801(d)(1)(B) only regulates substantive uses of prior consistent statement & not applicable here

VI. Opinion & Expert Testimony

A. General & Lay Witness

1. CL approach:
welcomed factual testimony by law witnesses & rejecting their opinions.  Based upon –

a. Misreading English precedent that req’d firsthand knowledge

b. Experts should be allowed to state opinion as based on underlying data, unlike opinion of lay witness

c. Trier of fact should draw its own conclusions

2. FRE approach

a. Lay witnesses – FRE 701
i. RULE: If not an expert, W’s testimony of opinion or inferences ltd to opinions & inferences which are (a) rationally based on W’s perception & (b) helpful to clear understanding of W’s testimony or fact in issue & (c) not based on knowledge in 702.

b. Personal knowledge – FRE 602
i. RULE: W may not testify to a matter unless evidence supports finding that W has personal knowledge of matter.  Evidence need NOT consist of W’s own testimony.  Subject to 703.

c. No ultimate issue rejection – FRE 704
i. RULE: (a) except in (b), testimony in form of opinion or inference otherwise admissible is NOT objectionable b/c it reaches an ultimate issue decided by trier of fact.
(b) No expert W testifying w/r/t to mental state or condition of D in crim case may state an opinion or inference as to whether D did or did not have the mental state reqd.

ii. Cannot have expert testify as to proper application of legal standards.

· Can be difficult to determine when testimony is relevant to facts & law ( think tax professor or expert 

3. Modern Approach – collective facts doctrine

a. Certain ideas w/in common experience can best be expressed & are reliable by means of shorthand word or phrase –

i. Mental or physical condition of person

ii. Character or reputation

iii. Emotions manifest by acts

iv.  Speed of a moving object

v. many others…

b. Cts have admitted the following kinds of opinion testimony

i. Decisions to prove on nat’l origin

ii. “Personality changes” post-accident in terms of educations performance

iii. RR X-ing in poor condition & difficult to cross

iv. Claimant was alcoholic & couldn’t work

v. Seemed that P had time to get out of the way

B. Expert Witnesses

1. Expert Defined

a. FRE 702:  someone w/specialized knowledge

i. Embraces those w/formal education, suitable training/education may be enough

ii. Extends to those w/o formal education, but w/practical experience – mechanics, etc.

iii. Skilled witnesses – bankers, landowners, business owners

2. When can Experts Testify?

a. FRE 702: only when what will be said will “assist the trier of fact to understand the evidence or to determine a fact in issue.”

i. FRE 702: If scientific, technical or other specialized knowledge will assist trier of fact to understand evidence or to determine a fact in issue, W qualified as expert by knowledge/skill/education/training may testify in form of opinion or otherwise if (1) based on sufficient facts or data, (2) product of reliable principles and methods, & (3) W has applied the principles & methods reliably to the facts of the case.

ii. Flexible bar (think Festo) according to Kumho.

iii. Not just inquiry into the principles & methods, but also their application.  See Kumho.

b. Testimony not necessarily ltd to matter beyond jury experience. See In re Japanese Electric Products Antitrust Litigation.

i. Policy rationale – experts may aid the jury to understand even familiar matters b/c of their experience or training

ii. HOWEVER, where the testimony is only marginally helpful, should be decided under 403 (prejudice).

c. Court may appoint experts – FRE 705 (p. 174)

i. Where consolidating class actions may be best approach.  AL case about breast implants – judge appointed panel of experts in three relevant fields.

3. Bases for Expert Testimony –

a. FRE 703: Facts or data upon which expert based opinion/inference may be perceived/made known to expert at or before hearing.  If reasonably relied upon by experts in the particular field in forming opinions or inferences upon subject, facts or data need not be admissible in order for opinion/inference to be admitted.  Such shall not be disclosed to jury by proponent of opinion/inference UNLESS court determines that their probative valued in assisting jury to evaluate expert’s opinion substantially outweighs their prejudicial effect.

i. Firsthand observations—

· Encompassed by FRE 602 personal experience

ii. Learned of at hearing

· Testimony heard by expert in courtroom

· Info conveyed by hypothetical questions summing up previously admitted testimony

iii. Outside data – from other sources

· Not to make new hearsay exception

· Cannot look up the knowledge & then testify about it.  US v. Tomasian (ivory case)

· BUT crim cases – expert testimony that solely relies on hearsay reports violates CC.  Must give D access to hearsay reports to have effective x-exam.  US v. Lawson.

b. Reliability Standard for Scientific & Technical Evidence –

i. Frye standard – “generally accepted science” – before promulgation of FRE

· Gives judge an easy out to “defer” to the scientific community & not resolved admissibility on own

· Viewed as to vague & manipulatable

· Too often excluded cutting-edge science

ii. Daubert  v. Merrell Dow Pharma—

· Overturns Frye standard in FRE jx – still law in those states not following FRE

· Judge must decide pursuant to 104(a) whether expert’s testimony is admissible – gatekeeper role
· Judge determines admissibility by asking –

· Is it valid science?

· Is it relevant to points at issue? (701)

· Helpful to jury? (701)

· Must pass 403 hurdle as well

· Considerations—

· Whether theory can be tested

· Subjected to peer review & publication

· Known rate of error

· Existence & maintenance of standards controlling technique

· General acceptance w/in community still applicable, but just one factor now

· “…reliability assessment does not require, although it does permit, explicit ID of a relevant scientific community & an express determination of a particular degree of acceptance win that community.”  Downing.

· Potential problem – judge well verse in law, but not science.  Much responsibility to decide scientific standards

iii. Applied to all technical knowledge in Kumho.

· FRE doesn’t distinguish btw scientific & technical knowledge so application shouldn’t either

· BUT not all criteria equally applicable to technical questions – remember perfume sniffer

· Emphasizes discretion of TJ on which criteria to apply

· Diluted rigor of Daubert—

· Judges need not determine whether theory is correct but whether it is valid

iv. Standard of review – abuse of discretion

· Potential issue – would prefer uniformity of standards across country; current standard is too deferential to enable appellate courts to enforce a more uniform approach (akin to Markman hearing idea).  Appellate judges just as capable of determining the issue.

VII. Burdens of Proof & Presumptions in Civil Cases

A. Burden of production

1. Carried by party who must produce evidence to win

2. In most jx, “cogent & compelling” evidence presented by P can shift burden to D to rebut presented evidence

B. Burden of persuasion

1. Party can only win if evidence persuades trier of existence of crucial facts

2. Never shifts

C. Presumptions—

1. Defined – procedural device that relates two factual propositions so that proof of the 1st fact (basic fact) is sometimes treated as equal to the proof of the 2nd fact

2. Types of presumptions—

a. Conclusive or Irrebuttable  -- not really presumption, but principle of substantive law.  If estb one fact then another is assumed to be the case.

i. Black lung in miners

ii. Formerly in CA, husband was presumed father of any child born in the marriage

b. Mandatory Presumption or Presumption of Law – on the proof of certain basic facts, a further fact (presumed fact) will be found to exist

c. Rebuttable Presumption, Inference, Presumption of Fact – from the facts shown, certain other facts/inferences MAY be drawn

i. Res ipsa loquitur is best known

d. Prima facie Case – used in two different ways—

i. Evidence requires a particular conclusion – presumption

ii. Evidence permits that conclusion – inference

3. Applications of Presumptions –

a. One-sided – if basic facts est’b by cogent & compelling evidence/stipulation & no counterproof offered ( trier must find presumed fact

i. Works on both ends of the spectrum (party advancing or opposing)

b. Contingent – enough proof to support finding BUT not enough to REQUIRE finding ( presumption affects decision only if trier finds the facts to be so

i. Judge must give a contingent or conditional instruction that If jury finds X, then it must find the presumed fact Y.

ii. Harpsichordist example – if jury finds that no crack prior to move, then must find for P

· Presumption – Bailee at fault if no evidence of damage when left bailor’s residence (outside acts of God)

c. In-between – not in one-side situation where presumption controls b/c no counterproof & not in the opposite one-sided situation b/c counterproof not cogent & compelling

i. Bursting Bubble Approach – presumption vanishes in face of conflicting view of the reliability of presumed fact

· Still retains currency in FRE 301 (see infra)

ii. Reformist Approach – once there is satisfactory proof of basic fact, presumption shifts the burden.  Presumption remains alive & has considerable force

iii. FRE 301 & Modern Practice – presumption imposed on party to whom directed burden of going forward w/evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of non-persuasion, which remains throughout the trial upon the party on whom it was originally case.

· Possible consequence example – Title VII case on disparate treatment 

· If make out pf case, then presumed that D discriminated – show P belongs to protected class, P was qualified but not hired, position remained open & ER looked for people w/same qualifications.  Rebuttable presumption

· Suppose D introduces evidence of non-discrimination.  If reasonable person could believe it, under BB theory presumption disappears – D wins. (Burdine – used 301)

· What if TC didn’t believe proffered evidence?  Then reformist approach – don’t have to rule for D, presumption still has effect

· How does this work?

· Evidence on basic facts strong enough to give rise to inference, even if presumption disappears when counterproof offered.  Trier of fact examines evidence as a whole

i. Doesn’t explain Burdine.

· Escape valve in 301 – “not otherwise provided by Acts of Congress” ( cts interpret Title VII that belief in basic facts shifts the burden. Open to trier of fact to decide whether burden of persuasion has been met

d. Rationale for Presumptions—

i. Previously functioned to make party against whom presumption ran come up w/evidence, otherwise, basic facts believed

ii. Less persuasive w/broad discovery rules – likely helps get evidence to surface

iii. Provides guides in cases in which evidence is difficult to come by

· Mailbox rule – proper mailing of letter presumes receipt

· Death where no body found – presumed dead if not seen for 7 yrs.

iv. Embodies substantive policies – allocate the risk of error in favor of one class of litigants v. another (Black Lung)

· Hard to find evidence of this in FRE 301

v. CA takes different approach – see notes p. 54 – spells it out better & says not to implement public policy

VIII. Privileges 

“The public … has a right to every man’s evidence.” US v. Bryan.

A. Atty-Client

1. FRE 501: Except as req in Constitution or Act of Congress (plus few others) the privilege of W shall be governed by CL principles as interpreted by cts in light of reason or experience. HOWEVER, in civil cases w/r/t element of claim/defense as to which State law supplies the rule of decision, privilege of W shall be determined in accordance w/State law.

2. Privilege

a. Atty-client – prevents disclosure of info where communications were made in purpose of obtaining legal srvs.

i. Rationale – cost worth paying in the administration of justice as promotes better communications btw atty-client.

· Instrumental – preserving communication promotes effective representation

· Intrinsic/inherent – necessary to preserve autonomy of client as freestanding responsible agent that the individual be able to impart info intended to be confidential to parties on whom may need to call on to effectuate his autonomy as a responsible agent in world

· Protect against cost by construing privilege narrowly

· Limited to communications NOT observations

ii. Problems –

· Client transfers tax records to atty

· Atty must produce records – not communications

· But if have 5th amendment privilege, then client can claim atty-client privilege & not turn them over

· Will only apply if records are “testimonial”

· Applies only to act of turning them over

· Where gov’t knows about records or if req records then MUST turn over

i. If guessing about the records, then turning them over is admission of them which is “testimonial”

· Could grant use immunity to get them – but will be very difficult to prosecute later as need to demonstrate that info disclosed wasn’t used in prosecution

· Objects

· Wherever D’s atty removes or alters evidence, privilege does not bar revelation of the original location/condition of evidence.  People v. Meredith (state case)

· Atty should just leave evidence where it is – precludes testing of it, etc.

· Better off not knowing about it

· If know, then must disclose evidence anyhow

· State v. Olwell (fed case) comes out opposite – depends on whether ethical duty or atty-client privilege

iii. Atty-client privilege extends to 3rd parties under circumstances intended to be confidential and are necessary/helpful in getting atty’s srvs. US v. Kovel.

· Only issue may be just how far privilege extends

iv. Joint Clients & Pooled Defendants

· Must differentiate on whether joint clients are one unit or have separate interests

· Joint clients have no privilege as to things they say to each other in presence of atty as no presumption of confidentiality

· Info shared for 2 or more D is privileged to enhance effectiveness of defense

b. Other privileges that may be impt here –

i. 4th Amendment – evidence taken under improper procedures cannot be used against D

ii. 5th Amendment – prevents impelled disclosure of W in crim case; entitlement NOT to be called as W in crim case, invoke by remaining on stand but refusing to testify

· ltd to an individual

· Applies only to evidence that is testimonial.  Doesn’t apply to evidence that is not communicative in nature.

· Not offended by –

· Involuntary blood sample

· Fingerprinting

· Photographs

· Clothing for ID purposes

· Voice ID

· Hair samples

3. Corporate clients

a. Participants in the confidential conversation “must be able to predict w/some degree of certainty whether particular discussions will be protected. An uncertain privilege, or one which purports to be certain but results in widely varying applications by the courts, is little better than no privilege at all.” Upjohn.

i. Adopts subject matter test – w/in scope of employment communications

· Communications made in prep for litigation

· In scope of duties

· EEs told info would be confidential

· Info actually held confidential

· NB – no privilege for acts – bribery not privileged

B. Psychotherapist-Patient Privilege

1. Confidential communications btw a licensed psychotherapist and her patients in course of diagnosis/treatment are protected from compelled disclosure under FRE 501.  Jaffee v. Redmond.
a. Derived from common law

b. Instrumental justification – cf. dissent therapy thrived w/o privilege (although recognized in all 50 states…)

c. Privacy & trust – but no privilege for friends & family

2. Extends to confidential communications to social workers in the course of therapy.  Jaffee.

a. Left loophole for Tarasoff
3. Rationale –

a. Rel’p depends on confidentiality of communications btw parties – private interest in effective therapy

b. Public interest in mental health of public at large

c. Not much lost by enforcing privilege – assumption that w/o it, wouldn’t have communicated the info

d. Strong indication of social desirability b/c all states recognize it

e. To make state privilege fully effective, need fed privilege – circular argument

Spousal Privilege

4. Testimonial privileges –

a. Blocks all adverse testimony by one spouse against another, including accounts of premarital events or acts.

i. LTD to testimony sought while married.

ii. Exception – when one spouse commits crime against other; covers property & crimes against children of either spouse as well.

b. Policy –

i. To preserve on going marriages.

ii. Unseemliness of pitting spouses against each other.

c. Possibly limited only to criminal cases. 

d. Witness-spouse alone has a privilege to refuse to testify adversely. Trammel v. US.

i. Rel’p already in peril if spouse consents to testify ( but she got use immunity & wasn’t prosecuted!

· Discards Hawkins v. US EXCEPT CL marriages may still have testimonial privilege where such marriages are recognized

ii. Once info communicated to 3rd party ( privilege destroyed.

iii. Sham marriages render the privilege unavailable. US v. Saniti.

iv. Does marriage after crime render the marriage a sham?  Not likely. See San Fratelo v. US.

5. Spousal Confidences Privilege –

a. Extends only to confidential communications NOT acts. US v. Estes.

i. Cf. state laws in which privilege extends to acts.

ii. Generally held not to apply in spousal suits for divorce or child custody.

iii. People v. Daghita – privilege reaches knowledge derived from visualizing acts of other spouse – minority position

b. Based on “the deepest and soundest principles of our nature.” Stein v. Bowman.

c. Extends despite the failure of the marriage.

i. BUT privilege doesn’t affect the nature of communications

ii. Cf. marital communication should be free from gov’t supervision or restraint.

IX. Foundational Evidence & Authentication

A. Authentication

1. FRE 901 (a): requirement of authentication or ID as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponents claim.

a. Example of conditional relevance – jury decides to accept or reject evidece & judge must just “screen” according to 901 – “reasonable person” standard

b. What must be authenticated?

i. Applies more to writing & physical exhibits but includes telephone conversations – must ID the other party on the line or evidence doesn’t come in.

2. Witness w/knowledge

3. Handwriting

a. Known exemplars + actual evidence sufficient to authenticate ( does not require expert testimony

b. Circumstantial evidence allowed – use of alias/nickname, references to common acquaintances WHEN backed up with other testimony & evidence.  US v. Bagaric.

4. Distinctive Characteristics

a. OK—

i. Spelling errors in a writing

b. Debatable—

i. Diction in voice recording

ii. Letterhead stationery – law says ok but nowadays too easy to fabricate

iii. E-mails – probably too easy to forge the header & sender 

5. Self-Authentication

a. FRE 902: No extrinsic evidence req’d for 

i. (1) domestic public documents under seal – 

· includes US, State, district, Commonwealth, territory & must contain signature purporting to be an attestation

ii. (2) domestic public documents not under seal –

· if public officer certifies under seal that signer has official capacity and signature is genuine

iii. (3) foreign public documents—

· req final certfication as to the genuineness of the sig &official position of (A) executing or attesting person, (B), of any official in an chain of certificates (much more in rule)

iv. (4) certified copies of public records

v. (5) official publications

vi. (6) newspapers & periodicals

vii. (7) trade inscriptions & like

viii. (8) acknowledged documents

ix. (9) commercial paper & related documents

x. (10) presumptions under Acts of Congress

xi. (11) certified domestic records of regularly conducted activity

xii. (12) certified foreign records of regularly conducted activity

B. Tangible Objects

1. Authentication satisfied for judge if W says that he believes it was the item in question.  US v. Johnson (ax).

2. If long passage of time, must establish chain of custody to authenticate.

a. Some break in the chain permissible, but not at crucial points. US v. Howard-Arias.

C. Demonstrative Evidence

1. NOT actually evidence

2. Jury cannot use in deliberations

3. Common forms –

a. Photographs

b. Day in the life movies

c. Charts (think patent cases)

d. Computer simulations – must accurately represent what is supposed to have occurred

X. Best Evidence Doctrine

A. Definitions FRE 1001

1. Writings and recordings –consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.
a. Potential problems – implied chattels ( US v. Duffy
i. Shirt in trunk has three letters of D’s name (DUF)

ii. Ct says where has writing and chattel – discretion to treat it as either

· What’s the chance of error in remembering?

· Is it collateral or essential to case?

2. Photographs – include still photographs, X-ray films, videotapes, and motion pictures.
3. Original. An "original" of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original".
a. Carbon copies of credit card = originals.  US v. Rangel.

b. Demo tape (not master) original for © infringement suit where claim that stole music from demo tape.  Cartier v. Jackson.

i. Thus, where case concerns a duplicate, the duplicate in question is an original.

4. Duplicate – counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by techniques which accurately reproduces the original.
a. Issue:  what happens where authenticity is questioned and it would be unfair to admit a copy?
i. Tension btw 1003 & 1008 – latter states that admissibility of writings is deteremined by court when conditioned on fact according to 1004

ii. When authenticity is at issue, trier of fact must decide – 1004 is special application of 104(b) – judge screens, jury makes the final call

B. Requirement of Originals – FRE 1002

1. RULE: To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.
2. Application – 

a. Circumstance in which substantive law forces the content into prominence

i. K law -- parol evidence rule & statute of frauds – substantive law alone does not require admission of K, focuses on the rights of the parties

ii. Baker v. Elcona Homes – wanted to admit police officer’s report of accident. D  could have chosen several ways to prove that the light was red, but once wanted to do so w/police report, it must be admitted

b. Circumstance in which party chooses to prove content, even though she might theoretically present adequate claim or defense w/o such proof

C. Admissibility of Duplicates FRE 1003

1. RULE: A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.
D. Admissibility of Other Evidence of Contents FRE 1004

1. RULE: The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if—
a. (1) originals lost/destroyed, UNLESS proponent lost/destroyed them in bad faith
b. (2) not obtainable by ANY available judicial process/procedure
c. (3) At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing;
d. (4) writing, recording, or photo is not closely related to controlling issue ( collateral
E. Public Records FRE 1005

1. RULE: The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it  with the original. If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.
Rule 1006.  Summaries

The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court.

Notes
Rule 1007.  Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party's written admission, without accounting for the nonproduction of the original.

Notes
Rule 1008.  Functions of Court and Jury

When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of rule 104. However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.



