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Admissibility Checklist

I. Relevant

II. No relevance exclusions

III. Char ev

IV. Hearsay

V. Constitutional issues for hearsay against crim D

VI. Impeachment

VII. Privs

VIII. W/in scope of layman / expert testimony

IX. Authenticated

X. Best ev

XI. General problems (prej, delay, etc)

Tests

I Relevance

A What is relevant

1 ELTS:  (Rule 401) (Old Chief)

a ANY TENDENCY

b to indicate a CONSEQUENTIAL FACT

c is MORE OR LESS PROBABLE

II Char ev

A METHOD OF PROOF (once you determine it’s admissible):

1 If ev of trait of char is admissible, may be proven by TESTIMONY as to REPUTATION or OPINION.  (Rule 405(a))

2 No ev of SPECIFIC INSTANCES of conduct EXCEPT:  (Rule 405(a))

a On CROSS-EXAM inquiry into specific instances allowed.  (Rule 405(a))

b OR if char or trait of char is an ESSENTIAL ELT of a charge, claim, or defense, ev as to specific instances of conduct is admissible.  (Rule 405(b))

3 Ev of PRIOR ACTS not admissible to show action in conformity therewith.  (Rule 404(b))

a BUT exceptions under Rule 405 (on cross-exam, or if char trait is essential elt) [see above]

b BUT prior acts may be relevant to intent, plan, state of mind, motive, knowledge, etc.  (Rule 404(b))

B Char of CRIM DEFENDANT

1 Admissible to show behavior in conformity therewith w/ ELTS:  (Rule 404(a)(1)) 

a PERTINENT to crime

b AND

i Offered by ACCUSED

ii OR offered by pros to REBUT such ev offered by accused

iii OR if ev of alleged trait of VICTIM is admitted by ACCUSED under 404(a)(2), ev of same trait of the ACCUSED offered by the pros [ex: propensity for violence]

2 PERTINENT to the crime 

a Honesty would not be pertinent to drug dealing charge, for instance

b But cts gen’y admit ev that accused is gen’y LAW-ABIDING

C Char of CRIM VICTIM

1 Admissible to show conformity therewith w/ ELTS:  (Rule 404(a)(2))

a PERTINENT to crime (see above)

b AND

i Offered by ACCUSED

ii OR offered by pros to REBUT such ev offered by accused

iii OR in a HOMICIDE case, ev of peacefulness of alleged victim may be offered by pros to REBUT ANY EV (not merely char ev) that alleged victim was first aggressor

III Hearsay

A RULE for what is a stmt:  (Rule 801(a))

1 An oral or written assertion

2 OR nonverbal conduct, if it is intended by the person as an assertion

IV Hearsay exceptions

A Declarant testifying:

1 Admissions.  (801(d)(2))

2 Prior inconsistent / prior consistent / identification.  (801(d)(1)(A) / (B) / (C))

B Declarant unavail

1 Former testimony.  (804(b)(1))

2 Dying decls.  (804(b)(2))

3 Decls against interest.  (804(b)(3))

4 Stmts of pers or family history.  (804(b)(4))

5 Stmts admissible b/c of forfeiture or misconduct.  (804(b)(6))

C Unrestricted

1 Present-sense.  (803(1))

2 Excited utterances.  (803(2))

3 State of mind.  (803(3))

4 Stmts to docs.  (803(4))

5 Past recollection recorded.  (803(5))

6 Business records.  (803(6))

7 Publ records.  (803(8))

8 Learned treatises.  (803(18))

V Hearsay constitutionality test

A CRIM prosecution?  If not, no const’l issues

B Is stmt TESTIMONIAL?

1 If so, then must have / have had OPP to cross-examine under CRAWFORD

a CO-CON stmts are NON-TESTIMONIAL, so no Conf Clause issue there.  (Crawford)

i BUT remember co-con req’ts (co-venturer / pendency / furtherance).  Contrast w/ individual admissions (e.g., confession) of D1 that may implicate D2 but that don’t fit co-con exception.  (Bruton)

b Deferred cross-exam (i.e., cross-exam at trial) gen’y okay

c Prior cross exam: not clear; opp to cross-exam at prelim hearing may be sufficient

d Conf Clause requires OPP to cross-exam, not cross-exam that is actually effective

2 If not, then under Crawford may not have to do any further conf clause analysis.  But may have to APPLY ROBERTS TEST

a Prior stmt of witness AGAINST ACCUSED only admissible w/ if ELTS:

i Declarant has BEEN PRODUCED or is shown to be UNAVAIL

ii AND:

1 Stmt fits under a FIRMLY-ROOTED hearsay exception

2 OR stmt bears ADEQUATE INDICIA of RELIABILITY

VI Impeachment — untruthful char

A METHOD OF PROOF

1 RULE:  (Rule 608(a))

a Cred of witness may be attacked or supported by char ev in form of OPINION or REP (foundation necy)

b BUT limits:

i Ev may refer only to truthfulness or untruthfulness, not other aspects of char

B Ev of TRUTHFUL char only admissible after char of witness for truthfulness has been attackedPrior misconduct — NONCONVICTION

1 RULE:  (Rule 608(b))

a Specific instances of conduct of a witness, other than conviction of crime under Rule 609, may not be proved by EXTRINSIC EV

b But MAY BE INQUIRED INTO on CROSS concerning witness’s char for veracity, at ct’s discretion

2 In some juris, req’d that cross-examiner have FACTUAL PREDICATE for the question, AND that bad act bears DIRECTLY upon veracity of witness w/ respect to issues at trial

C PRIOR CONVICTIONS

1 RULES:

a Of witness OTHER than CRIM D:  (Rule 609(a)(1))

i Prior conviction okay if crime was punishable be death or imprisonment > 1 yr

ii AND subject to Rule 403 (EXCLUDE if prej SUBSTANTIALLY OUTWEIGHS probative)

b Of CRIM D:  (Rule 609(a)(1))

i prior conviction okay if ct determines probative value OUTWEIGHS prej 

c Of ANY WITNESS:  (Rule 609(a)(2))

i Prior conviction okay if it involved DISHONESTY or FALSE STMT

ii —NOTE judge has no discretion here: must admit

d d
TIME LIMITS:  (Rule 609(b))

i If later of date of conviction and date of release from prison > 10 yrs ago, prior conviction not admissible unless probative value SUBSTANTIALLY OUTWEIGHS prejudicial effect

ii — Not clear which date you use to end the 10-year period: perhaps date charge filed

VII Impeachment — prior inconsistent stmts

A RULE:  (Rule 613(b))

1 Extrinsic ev of prior inconsistent stmt not admissible UNLESS:

a Witness has opp to explain or deny

b AND opposing party has opp to interrogate witness thereon

VIII Other impeachment modes: bias, sensory and mental capac, contradiction

IX Privs: atty-client, psychotherapist-patient, 5th Amend

Relevance Gen’y

I Gen’y

A Direct v. circumstantial ev.  Direct: if it is believed, it necessarily establishes a fact.  Circumstantial: even if it is believed, there may be an alt explanation.  Rules of ev draw NO DISTINCTION betw the two

II What is relevant

A ELTS:  (Rule 401) (Old Chief)

1 ANY TENDENCY

2 to indicate a CONSEQUENTIAL FACT

3 is MORE OR LESS PROBABLE

B Ev is admissible if relevant (subject to const’l limits), and inadmissible if not.  (Rule 402)

C Point NEED NOT BE IN DISPUTE to be relevant.  (Old Chief)

1 Adverse party may not “stipulate away” ev — party is in control of which proof it may choose to offer.  (Old Chief)

a That is, offer to stipulate does not make relevant ev irrelevant

2 But ev supporting a conceded point may be refused if prejudicial or if it wastes time

D Ev not strictly nec’y to prove the point may still be relevant b/c it:

1 Provides BACKGROUND

a Ex: colors of cars in accident; circums in which murder occurred (e.g., in front of victim’s wife)

2 Would be expected by jury — jury might get suspicious b/c of unusual gaps in evidence.  (Old Chief)

E Limiting instructions may be given under Rule 105 where ev is admissible for one purpose but not another

III General exclusions

A Relevant ev may be excluded based on BALANCING TEST.  Exclude if:  (Rule 403) (Chapple) 

1 Risk of FACTORS:

a UNFAIR prejudice

b CONFUSION of issues

c MISLEADING jury

d UNDUE DELAY, waste of time, needless presentation of cumulative ev

2 SUBSTANTIALLY OUTWEIGHS probative value

B If ev goes to issue not contested, this weighs against it — likely has no value but to inflame

1 When applying the test, ct should consider availability of OTHER, LESS-PREJUDICIAL ev to establish the same point.  (Old Chief) 

IV Rule of COMPLETENESS

A Where party has introduced ev that doesn’t tell the whole story, adverse party may require admission of add’l ev that ought in FAIRNESS to be considered as well.  (Rules 106; 401-403 and 611)

B Can bring out the completed ev LATER in the trial.  (Rule 106)

1 TRUE???  Or can you only bring out the addl ev contemporaneously?  This would mean you’d have to bring it out immediately — you couldn’t even wait until it was your turn to question the witness — you’d have to INTERRUPT [TODO figure this out]

C This rule can sometimes trump hearsay objection, and allow a friendly witness’s own statements to be admitted

V Functions of judge and jury

A Judge determines whether a point is CONSEQUENTIAL under Rule 401

B Judge resolves PRELIM factual questions (see conditional relevance)

C Simple relevance:

1 Judge determines ADMISSIBILITY: whether evidence TENDS to prove or disprove the point.  (Rule 104(a))

a Judge’s DECISION is not subj to rules of ev (except privilege).  Ex: judge may take account of hearsay when making admissibility decision

2 But jury WEIGHS ev: determines HOW MUCH the evidence proves or disproves the point.  (Rule 104(e))

D Conditional relevance:

1 Where relevance turns on a condition of fact, judge only SCREENS: if different answers are r’ble, jury decides.  (Rule 104(b))

a Standard for screening: judge admits upon introduction of ev sufficient to support a r’ble finding that the condition was fulfilled

i If ev for fulfillment of condition is extremely persuasive, judge simply admits ev of condition and the contingent direct ev

ii If ev for fulfillment of condition could go either way, judge admits and gives jury instr that it’s up to them to determine whether the condition was fulfilled, and to rule on the direct ev accordingly

2 Exs:

a Where spoken stmt is relied upon to prove notice to X, stmt is only relevant if X heard it

b Where letter allegedly written by A is relied upon as his admission of guilt, letter is only relevant if A wrote it

VI Common situations

A Flight: ev of flight or tampering w/ or destroying ev is usu considered relevant to guilt

B Similar happenings: usu admitted IF SITUATIONS ARE SIMILAR (except for char ev, of course).  Ex: lots of Coke bottle caps have been flying off and injuring people.  This would likely be admitted in tort case alleging injury in this manner

Relevance — Exclusion of Char Ev

I Character ev gen’y

A Includes TRAITS of char and PAST ACTS

B Forbidden inference is the PROPENSITY inference (action in conformity w/ trait of char or past act)

II Traits of char

A RULE for FORMS OF CHAR EV (once you determine it’s admissible):

1 If ev of trait of char is admissible, may be proven by TESTIMONY as to REPUTATION or OPINION.  (Rule 405(a))

2 No ev of SPECIFIC INSTANCES of conduct EXCEPT:  (Rule 405(a))

a On CROSS-EXAM inquiry into specific instances allowed.  (Rule 405(a))

b OR if char or trait of char is an ESSENTIAL ELT of a charge, claim, or defense, ev as to specific instances of conduct is admissible.  (Rule 405(b))

B Char of CRIM DEFENDANT

1 Admissible to show behavior in conformity therewith w/ ELTS:  (Rule 404(a)(1)) 

a PERTINENT to crime

b AND

i Offered by ACCUSED

ii OR offered by pros to REBUT such ev offered by accused

iii OR if ev of alleged trait of VICTIM is admitted by ACCUSED under 404(a)(2), ev of same trait of the ACCUSED offered by the pros [ex: propensity for violence]

2 PERTINENT to the crime 

a Honesty would not be pertinent to drug dealing charge, for instance

b But cts gen’y admit ev that accused is gen’y LAW-ABIDING

C Char of CRIM VICTIM

1 Admissible to show conformity therewith w/ ELTS:  (Rule 404(a)(2))

a PERTINENT to crime (see above)

b AND

i Offered by ACCUSED

ii OR offered by pros to REBUT such ev offered by accused

iii OR in a homicide case, ev of peacefulness of alleged victim may be offered by pros to REBUT ANY EV (not merely char ev) that alleged victim was first aggressor

III Past acts

A RULE:

1 Ev of PRIOR ACTS not admissible to show action in conformity therewith.  (Rule 404(b))

2 BUT exceptions under Rule 405 (on cross-exam, or if char trait is essential elt) [see above]

3 BUT prior acts may be relevant to intent, plan, state of mind, motive, knowledge, etc.  (Rule 404(b))

B Reasons to admit past acts

1 Identity, MO: some cts permit if there is a strong similarity betw instant crime and prior acts

2 Plan, design

a But how to separate prior acts to show propensity from prior acts to show plan?

i One view: if crime charged is conspiracy / “enterprise” crime (e.g., RICO charge) ev likely admissible

ii Another view: plan exists where crimes are linked to common goal.  No plan where prior acts are simply SIMILAR and/or CLOSE IN TIME

iii Another view: similar crime / close in time DOES show plan

b Plan, design often interpreted very broadly in child sex-abuse cases — prior acts often admitted

3 LACK OF ACCIDENT: prior acts often admissible in child-abuse cases to show lack of accident under 404(b)

4 MOTIVE

5 OPPORTUNITY (i.e., ability to perform crime)

C PROCESS for admitting prior act

1 Is ev offered for non-propensity purposes?  (Judge decides)

2 Is there sufficient ev to allow a r’ble person to conclude prior act was committed?  (Conditional relevant under 104(b).  Judge decides)

3 Jury must decide whether prior act was committed under 104(b) by PREPONDERANCE

a B/c only preponderance req’d, ev of crim acquittal may be admitted

D Ex: ev that someone made threats in the past.  Could be viewed as char ev on person being a violent type, but could also be direct ev that person had violent state of mind

IV Char ev in civil suits

A Char ev ALMOST NEVER admissible for propensity in a civil trial, but cts SOMETIMES admit when underlying conduct is criminal in nature (e.g., battery)

B TODO see EXCEPTION in Rule 415

C Exs of where char ev will be admissible in civil suit:

1 Defamation, where D mounts truth defense.  D may intro prior acts to show truth

a Ex: D calls P a thief; D may intro prior acts to show P was a thief

2 Negl entrustment case, where P may show prior acts of person to whom chattel was entrusted that prove he was irresponsible

3 Child custody: char ev admissible to show who would be better parent

V Sex offense cases

A Sexual history of VICTIM (rape shield statutes)

1 No ev allowed to prove victim engaged in other sexual behavior.  (Rule 412(a)(1))

2 No ev allowed to prove victim’s sexual predisposition.  (Rule 412(a)(2))

3 EXCEPTIONS:

a In a CRIM CASE, this ev is admissible (if other admissible under the Rules):

i Ev of specific instances of sexual behavior by victim to proved that a person other than the D was source of semen, injury, or other physical ev.  (Rule 412(b)(1)(A))

ii Ev of specific instances of sexual behavior by victim w/ respect to D to prove consent or by the prosecution.  (Rule 412(b)(1)(B))

iii Ev the exclusion of which would violate D’s const’l rights.  (Rule 412(b)(1)(C)) 

b In a CIVIL CASE:

i Ev to prove sexual behavior or predisposition of victim is admissible if it is otherwise admissible under the Rules AND probative value substantially outweighs danger of harm or prejudice to any party.  (Rule 412(b)(2))

ii Ev of victim’s rep is admissible only if it has been placed in controversy by the victim.  (Rule 412(b)(2))

c Constitution may permit D to prove victim’s sexual history to show MOTIVE for making a FALSE CHARGE against D

i Ex: charge rape to preserve present relationship w/ boyfriend

B Prior offenses by DEFENDANT

1 RULES:

a In a CRIM case for SEXUAL ASSAULT, ev of D’s commission of another sexual assault is admissible, and may be considered on any issue for which it’s relevant.  (Rule 413(a))

i CONVICTION for the prior act NOT REQ’D (per legislative history)

b As above, for child molestation.  (Rule 414(a))

c As above, for CIVIL case.  (Rule 415(a))

2 Not clear whether prior sex crime must be SIMILAR to instant crime to be admitted

3 Also not clear whether 403 (prejudice) still applies — it probably does

4 Prior sex offense NEED NOT BE A CONVICTION to be admitted.  May simply be testimony about what happened

VI Contrast rules for plain old violence offense v. sex offense:

A Evidence about alleged VICTIM:

1 In violence scenario, char ev about alleged victim is admitted to show he instigated the fight

2 But in rape context, char ev about victim is prohibited by rape shield law

B Evidence about alleged ASSAILANT:

1 In violence scenario, char ev about alleged assailant is prohibited by 404

2 But in sex offense context, char ev about alleged assailant is permitted by 413-415

Relevance — Gen’l Exclusions

I Habits and routines

A RULE:

1 Ev of person’s HABIT, or of ROUTINE PRACTICE of an organization, is relevant to show PROPENSITY, whether corroborated or witnessed or not.  (Rule 406)

B Ev of org practice:

1 Vetter suggests a two-part inquiry:

a What’s been your opportunity to observe the practice?

b Is there an alternative, better source of info?

II Remedial measures

A RULE:  (Rule 407)

1 When, AFTER an injury or harm allegedly caused by an event, remedial measures are taken that would have LESSENED the likelihood of the injury, the measures are not admissible to prove:

a negl

b OR culpability

c OR defect in product or design

d OR need for warning or instruction

2 BUT the measures may be admissible to show:

a ownership

b OR control

c OR feasibility of precautionary measures, IF CONTROVERTED

d OR impeachment

B If remedial measures were taken BEFORE the injury, they’re sometimes admitted

C Remedial measures taken by a party OTHER THAN the defendant are usu admissible

D Feasibility of precautionary measures

1 When is it CONTROVERTED?

a In medmal, if doc said something was UNSAFE, that is tantamount to NOT FEASIBLE.  In other words, doc is controverting feasibility.  (Tuer)

i But distinguish betw doc saying “unsafe” and saying “unadvisable” — i.e., relatively riskier than another course of action

b Conflicting views:

i Is feasibility controverted when D denies measures could have been done, or when D denies measures could have been done effectively?  That is, should the ev be admitted when D denies something is possible, or merely when he denies something SHOULD HAVE BEEN DONE (e.g., by saying it would have been ineffective or not cost-effective, though possible)?

1 Under the latter view, lots more ev of remedial measures would get admitted

E Impeachment

1 Must be a genuine cred issue

2 You can’t call D to stand, have him deny negl, then intro remedial measures to “impeach” claim that he wasn’t negl

3 Ex: D says something was “as safe as could be at time of accident.”  Then subsequent measures admissible.  But saying something was “safe” at time of accident wouldn’t lead to admission for impeachment

III Settlement negotiations

A RULE:  (Rule 408)

1 Evidence of GIVING or ACCEPTING something, or OFFERING to, for a CLAIM DISPUTED as to amount not admissible to prove LIABILITY FOR or INVALIDITY OF claim or amount

2 Ev of CONDUCT or STMTS (incl factual admissions) made in sett’t negotiations not admissible

3 But ev otherwise discoverable may be admitted even if presented in course of negotiations

4 Such ev not excluded to prove another purpose, such as BIAS or PREJUDICE of a witness, proving effort to OBSTRUCT crim investigation, or negating contention of UNDUE DELAY 

B Does not prohibit ev of offer of payment where NO DISPUTE exists.  Ex: “I know I made a mistake; I’ll pay $200.”  BUT this stmt wouldn’t be admissible if it was made during sett’t negotiations

IV Plea bargaining in crim cases

A RULE:  (Rule 410)

1 Guilty plea later withdrawn not admissible against the D in any civil or crim suit 

a Same for nolo contendere

b Same for ANY STATEMENT made in PLEA DISCUSSIONS with an ATTY FOR THE PROSECUTING AUTHORITY that either DID NOT LEAD to a guilty plea or led to a guilty plea LATER WITHDRAWN 

2 EXCEPTIONS:

a If another such stmt has been admitted, and this stmt ought to fairly be considered along w/ it

b OR in crim proceeding for perjury

B Consider that what appears to be plea bargaining may instead be confession in return for something

V Proof of payment of medical expenses

A RULE:  (Rule 409)

1 Paying or offering to pay med, hospital, or similar expenses for an injury not admissible to prove liability

B Stmts made accompanying the offer might not be excluded, OR they might be viewed as sett’t negotiations excluded under Rule 408, depending on context

VI Proof of insurance coverage

A RULE:  (Rule 411)

1 Ev that person was or wasn’t insured not admissible on issue of negl or otherwise wrongful action

2 But may be admitted to show agency, ownership, control, or bias or prejudice of a witness

Hearsay Gen’y

I Hearsay gen’y

A DEFN = a STMT made out of ct offered to prove the matter asserted.  (Rule 801(c))

B Need not be offered to prove precisely what the stmt says — stmt offered to prove what the stmt IMPLIES (or what speaker MEANT to say) may also be hearsay (ex: problem 3A, p. 110)

C Rationales for excluding hearsay: no opp for cross-examination at time stmt was made; lack of demeanor ev; lack of oath; risk of misperception; risk of faulty memory; risk of misstatement; risk of distortion

II Statements

A RULE for what is a stmt:  (Rule 801(a))

1 An oral or written assertion

2 OR nonverbal conduct, if it is intended by the person as an assertion

B Assertions

1 Assertion = when person acts to assert something as true

2 Act that isn’t INTENDED to assert something isn’t assertive, though it may IMPLY something is true

C Can’t skirt hearsay rules by testifying to one half of the conversation, when this obviously implies what the other person’s hearsay stmts were.  (Check case / gvt testimony)

III Common nonhearsay uses

A Impeachment

B Verbal acts or parts of acts (e.g., giving someone something verbally; saying “I do”)

1 Ex: A and B are negotiating for B to buy A’s barn.  A says, “There’s a tractor in there that’s included in the purchase price.”  This stmt nonhearsay to prove the deal includes the tractor.  But hearsay to prove there *was* a tractor in the barn

C Effect on listener or reader

D Verbal objects

E Circumstantial ev of state of mind

F Circumstantial ev of memory or belief

G Non-declarative sentences: gen’y, fact that stmt is phrased as a question won’t preclude its being hearsay

H Lying: gen’y not hearsay

I INDIRECT USES

1 Use stmt to prove something that it doesn’t assert or imply directly

a Ex: “my husband treats me cruelly and fritters away our savings” —> woman wouldn’t have supported her husband in his old age; “there was a clown doll in the room” —> little girl was actually in the room

b Ex: landlord sends letter to A and B.  Letter is offered to prove B lived with A.  Fact that letter was addressed to A and B hearsay if offered to prove the truth of its written assertion: that B lived with A.  But not hearsay if offered to prove that landlord performed the act of *mailing* a letter to A and B at the same address.  That is, to prove the landlord’s conduct, from which we may infer that A and B lived together.  (U.S. v. Singer)

c Ex: taped conversations making bets or setting up drug deals aren’t hearsay b/c there’s a performative aspect

d Ex: hearsay ev that A intends to change her will to no longer benefit B.  Nonhearsay use against B to show B had motive to kill A

IV Common situations

A Ev of NONCOMPLAINT (aka negative hearsay — inferring something from silence) is usu admitted over hearsay obj’n.  (Cain smoldering chair / carbon monoxide case)

1 Fact of NONREPORTING is an ACT, not a STMT

B Person’s background (e.g., birthday, ID of parents) usu admitted though technically hearsay

C Dog’s favorable reaction to person not hearsay

D Emotional reactions gen’y not hearsay b/c not intended as assertions

V Layered hearsay: must have an exception at each level to admit

VI TODO

A Using stmts to prove matters assumed

1 U.S. v. Pacelli:

a Witness testifies to general trend of conversation.  Participants decided to send B into hiding, and didn’t discuss things you’d likely discuss if you thought A was innocent (e.g., how unfair it was for him to be investigated).   From this, jury is invited to infer that those present at the conversation believed A was guilty.  From this, jury is invited to infer that A was guilty

b Under this analysis, this is hearsay

c But arguably it’s not hearsay: the conversation was performative — it sent B into hiding.  B/c performative, should receive nonhearsay treatment

i On this view, similar to “my husband is in Denver” case.  Verbal act of lying = nonhearsay

d Another nonhearsay view: what is significant is what was NOT said — so this is like noncomplaint ev 

e Vetter says in light of confusing possibilities of hearsay here, should be excluded under Rule 403

i Also, testimony here is intrinsically impeachable b/c given by partner of A in criminal enterprise.  And he’s obviously struck a deal

Non-hearsay — Admissions & Declarant Testifying

I Admissions

A Prior stmt is NOT HEARSAY if ELTS:  (Rule 801(d)(2))

1 Party’s OWN stmt, in either individual or representative capacity.  (Rule 801(d)(2)(A))

a — [INDIVIDUAL ADMISSIONS]

2 OR stmt which party has ADOPTED or in which party has indicated his BELIEF.  (Rule 801(d)(2)(B))

a — [ADOPTIVE ADMISSIONS]

3 OR made by person AUTHORIZED by the party to make a stmt ON THE SUBJECT.  (Rule 801(d)(2)(C))

a — [ADMISSIONS BY SPEAKING AGENTS]

4 OR made by party’s agent concerning a matter W/IN SCOPE OF AGENCY, made during existence of agency rel’p.  (Rule 801(d)(2)(D))

a — [ADMISSIONS BY EES AND AGENTS]

5 OR made by a CO-CONSPIRATOR of the party DURING THE COURSE OF and IN FURTHERANCE OF the conspiracy.  (Rule 801(d)(2)(E))

a — [STMT OF CO-CONSPIRATOR]

B No req’t that stmt be against declarant’s interests

C Individual admissions.  (Rule 801(d)(2)(A))

1 Personal knowledge NOT REQ’D for admission of stmt — pers knowledge is IRRELEVANT

a Ex: dog-bite cases where owner didn’t actually see the dog bite

2 Conclusory, non-specific stmts often admitted

a Ex: injured ee admits out of court that workplace was “safe”

3 In crim trial, invol confessions barred by 5th Amend

4 MULTIPLE DEFENDANTS

a RULE:

i Confession of D1 admissible against D1 under 801(d)(2)(A) may not be admitted AT ALL where admission would incriminate D2, even w/ limiting instruction.  (Bruton)

ii HOWEVER, if D1’s stmt fits under a firmly-rooted hearsay exception such as CO-CON exception, then may be admitted against D2

D Adoptive admissions.  (Rule 801(d)(2)(B))

1 Basic ex: “Were you speeding?”  “Yes.”

2 SILENCE as admission:

a If someone says something in your presence suggesting your guilt, and you don’t deny it, this can support inference that you adopted the stmt.  Silence alone isn’t sufficient for admission of the other party’s stmt, but it can support it.  (Hoosier)

i Ex: girlfriend bragged about “sacks of money” in your presence; you didn’t say anything to contradict her.  (Hoosier)

b However, post-Miranda warning silence can’t be used against you for any purpose, whether impeachment or substantive.  (Doyle / guys who claim they were trying to buy dope rather than sell it)

E Admissions by speaking agents.  (Rule 801(d)(2)(C))

1 Pleadings from prior lawsuits, pre-amended pleadings in present case, and answers to interrogatories are usu admissible.  Admissions in response to requests to admit aren’t

2 Note that often stmts made by agents aren’t hearsay at all b/c they’re verbal acts

F Admissions by employees and agents.  (Rule 801(d)(2)(D))

1 This is more general than admissions by speaking agents.  No auth to speak on the particular matter req’d here

2 Personal knowledge not req’d

3 Stmt need not be made w/in scope of employment; just need CONCERN something w/in scope of employment

G Stmt of co-conspirator.  (Rule 801(d)(2)(E))

1 3 REQTS:

a Coventurer (D and witness actually conspired)

b AND pendency (stmt made during course of conspiracy)

c AND furtherance (stmt made in furtherance of conspiracy)

2 These req’ts are decided by the JUDGE; std = preponderance of ev

3 Testimony need not be given by MEMBER of conspiracy, and stmt need not be made to member of conspiracy (could be undercover agent, for example)

4 Pendency: fed view is that once party has been arrested, gen’y conspiracy has ended

II BOOTSTRAPPING under 801(d)(2)(C)-(E)

A RULE:  (Bourjaily)

1 In crim trial, we can allow bootstrapping to admit stmts of co-conspirators under 801(d)(2)(E)

a — That is, hearsay stmts of co-conspirators can be admitted to prove conspiracy

2 BUT stmts alone shall not be SUFFICIENT to establish the conspiracy — there must be add’l ev

B Occurs when stmt implies conspiracy (or auth or agency), but stmt is only admissible if there is a conspiracy; i.e., stmt asserts the very fact on which its admissibility depends

C Stmts shall be considered by the JUDGE (as preliminary factual question under 104) to determine whether there is a sufficient showing to establish conspiracy.  Std = PREPONDERANCE.  See 801(d)(2), last sentence

D Judge does not nec’ly decide admissibility BEFORE admission.  He can admit subject to subsequent proof of conspiracy (or auth or agency)

E If judge finds a conspiracy (or auth or agency rel’p), he doesn’t tell the jury this

III Prior stmts by avail witness

A RULES:

1 Prior INCONSISTENT stmts:  (Rule 801(d)(1)(A))

a Not hearsay if ELTS:

i Witness is now CROSS-EXAMINABLE CONCERNING THE PRIOR STMT

ii AND prior stmt is inconsistent w/ witness’s present testimony

iii AND stmt was given under oath at trial / hearing / depo / OTHER PROCEEDING / etc

2 Prior CONSISTENT stmts:  (Rule 801(d)(1)(B))

a Not hearsay if ELTS:

i Witness is now CROSS-EXAMINABLE CONCERNING THE PRIOR STMT

ii AND prior stmt is consistent w/ witness’s present testimony

iii AND stmt is offered to rebut an express OR IMPLIED charge of RECENT FABRICATION or IMPROPER INFLUENCE or MOTIVE

3 Prior stmts of IDENTIFICATION:  (Rule 801(d)(1)(C))

a Not hearsay if ELTS:

i Witness is now CROSS-EXAMINABLE CONCERNING THE PRIOR STMT

ii AND prior stmt is one of IDENTIFICATION of a person

iii AND stmt was made after PERCEIVING the person

B Prior inconsistent stmts

1 OTHER PROCEEDING

a Most cts won’t accept stationhouse interview as “other proceeding”

b Ct looks at FACTORS:  (Smith / assault victim who changes her story on the stand)

i Reliability of stmt (e.g., when it was given, who wrote it, etc)

ii Orig purpose of stmt

c Exs: agency hearing probably qualifies; prelim hearing and grand jury inquest qualify

2 INCONSISTENT

a Need not be logically incompatible

i Evasive answers, “memory loss” may count as inconsistent stmts

3 CROSS-EXAMINABLE

a Not clear whether inability to remember the events means witness isn’t available for cross-exam

b If witness simply refuses to answer, he is probably still “available” for cross

C Prior consistent stmts

1 RULE on TIMING of motive to lie:

a If stmt made before motive arose, admissible under (d)(1)(B) for rehab AND for substantive

b If stmt made AFTER motive arose, not clear

i Under Tome, may not be admissible at all

ii Or under Tome, may be admissible only for rehab and not for substantive

2 Three possible view of WHEN 801 OPERATES under TOME:

a Rule 801 regulates ALL uses of prior consistent stmts, even those for rehab of witness (i.e., even non-substantive uses).  No prior consistent allowed unless in response to charge of fabr + PREMOTIVE req’t met.  In this case, if conditions of rule met, then stmt admissible for both substantive and rehab 

b Rule 801 regulates ALL uses of prior consistent stmts WHEN there has been a charge of fabr or improper motive.  Then stmt may come in if made before motive arose, and then may be used for substantive and rehab

c TOME VIEW: Rule 801 regulates ONLY substantive uses of prior consistent stmts.  If stmt used only to rehab, 801(d)(1)(B) is irrelevant b/c nonhearsay use (but only may be used to rehab)

3 Fabrication / improper infl / motive to lie: suggestion of MEMORY IMPAIRMENT doesn’t count here — but then stmt could be admitted to repair witness’s cred (of course, can’t be used substantively in such case)

D Prior statements of identification

1 Police sketch is prior stmt of ID — qualifies for this exception.  (Motta / Hawaiian cashier robbed)

a Sketch artist need not testify.  The sketch is the witness’s assertion, not the artist’s

2 If witness now testifies contrary to the prior ID, stmt of ID may still be admissible

Hearsay Rule Exceptions — Declarant Unavail

I Unavailability req’t

A RULE:  (Rule 804)

1 Situations in which declarant is UNAVAIL are:

a Exempted from testifying on the subj matter of the declarant’s stmt through PRIVILEGE.  (Rule 804(a)(1))

b Declarant REFUSES TO TESTIFY on subj matter despite ct order to testify.  (Rule 804(a)(2))

c Declarant testifies to LACK OF MEMORY of subj matter.  (Rule 804(a)(3))

d Declarant is unable to testify b/c of DEATH or PHYS or MENTAL illness.  (Rule 804(a)(4))

e Declarant cannot be procured by svc or other r’ble means.  (Rule 804(a)(5))

2 BUT witness is not “unavail” if unavailability is due to purposeful action or wrongdoing of proponent of stmt

a Gvt’s refusal to grant immunity is not a purposeful action / wrongdoing.  So if witness claims privilege, and gvt doesn’t grant immunity, witness is still unavail

B Privilege: but if immunity granted so that privilege not necy, witness not unavail

C Lack of memory: lack of mem may make you unavail for purposes of this exception, but NOT make you unavail for cross-exam under Rule 801(d)(1)(A)

II Former testimony exception

A ELTS:  (Rule 804(b)(1))

1 Testimony given as witness or at depo in a PROCEEDING

2 AND current party — OR, in civil action, PREDECESSOR in interest — HAD opp and SIMILAR MOTIVE to question witness in the PRIOR proceeding

B PREDECESSOR IN INTEREST requires PRIVITY — contrary to Lloyd, which holds unrelated civil litigants may be preds in interest

III Dying declarations

A ELTS:  (Rule 804(b)(2))

1 Declarant believed death was IMMINENT (actual death not req’d)

2 AND stmt is ABOUT THE CAUSE OR CIRCUMS of the impending death

B Judge decides whether req’ts are met under 104(a)

C Belief in imminent death: relevant ev includes type of wounds, what else victim said, etc

1 Requires settled expectation of death

D Some cts hold pers knowledge req’d

IV Declarations against interest

A Gen’y

1 ELTS:  (Rule 804(b)(3))

a At time of making

b stmt was so far contrary to declarant’s PENAL OR PROPRIETARY interests

c that r’ble person is declarant’s position wouldn’t have made it

2 BUT CRIM CASES: stmt exposing declarant to crim liability, offered to exculpate the D, is only admissible if corroborating ev clearly shows stmt is trustworthy

3 CONCLUSORY stmts such as “It was my fault” are often not considered declarations against interest

4 Ct must consider context, conflicting interests to determine whether stmt was mainly in declarant’s interest or not

a Of course, if declarant didn’t understand his own interests, stmt isn’t admissible

5 Ct must consider declarant’s motives — maybe he’s admitting guilt to curry favor w/ cops

B Crim cases: stmts implicating the accused

1 Stmts that implicate the declarant but also implicate the accused will often not be considered declarations against interest b/c of likelihood that declarant is trying to shift responsibility or to curry favor w/ pros

2 Contrast w/ admissions:

a A says “B and I did it.”  If A is avail, that will be admissible as an admission in trial of B

b But if A is unavail, this likely won’t be admissible against B under 804(b)(3) for reason described

c TODO make sense of this — figure out admission by party v. co-con admissions v. this 

3 According to Williamson case, exculpatory and inculpatory stmts must be parsed out and separated.  But not clear that stmts that independently are neutral, but in context are inculpatory, would be admissible.  Scalia’s example: “I lawfully bought a gun.  Then I went into the bank and robbed it and shot the guard.”  Buying the gun stmt is neutral, but should be admitted as an inculpatory stmt

C Crim cases: stmts exonerating the accused

1 Per Williamson, may have to carefully parse out stmts that tend to exculpate v. incriminate declarant.  Since Williamson may say that only stmts that incriminate declarant are admissible, it may be tough to find a stmt that SIMULTANEOUSLY exculpates D.  This could easily occur, however, where someone else takes credit for a murder

2 Special CORROBORATION req’t here

a May consist of independent ev that tends to prove POINT ON WHICH stmt is offered

b Gen’y not met if stmt is demonstrably false in some important way

c Also includes ev supporting veracity of speaker.  This includes ev that speaker repeated stmt or did not have motive to lie to benefit accused

d Recall stmt exposing declarant to crim liability, offered to exculpate the D, is only admissible if corroborating ev clearly shows stmt is trustworthy

e This may come up where declarant takes responsibility but is immune from pros — suggests he’s just taking the blame to spare the D

V Stmts of personal or family history

A RULE:  (Rule 804(b)(4))

1 Stmt concerning declarant’s birth, adoption, marriage, divorce, ancestry, etc even if no pers knowl.  (Rule 804(b)(4)(A))

2 Stmt as above but about another person, if declarant was related to the other or intimately associated w/ that person.  (Rule 804(b)(4)(B))

B Stmt tangentially about, say, marriage but actually illuminating someone’s motive won’t fit the exception

VI Stmts admissible b/c of forfeiture by misconduct

A RULE:  (Rule 804(b)(6))

1 Stmt offered against party that did or acquiesced in rendering the declarant unavail

B But how do we decide party did indeed render declarant unavail?

1 This will often involve another crime — a threat, or a kidnapping, or similar

C Conspiracy:

1 Where one member of conspiracy procures unavailability, do the other members of the conspiracy forfeit their hearsay objection?

a 10th Cir rule — see p. 345

Hearsay Rule Exceptions — Unrestricted

I Rule 803 includes:

A Stmts describing or explaining event or condition made contemporaneously w/ observation or immediately after.  (Rule 803(1))

1 — [PRESENT-SENSE IMPRESSIONS]

B Stmts RELATED to startling event or condition made while declarant is subj to the stress of the event.  (Rule 803(2))

1 — [EXCITED UTTERANCES]

C Stmt of declarant’s then-existing state of mind, emotion, sensation, or phys condition, incl intent, plan, motive, pain, health.  (Rule 803(3))

1 But NOT stmt of memory or belief to prove the fact remembered or believed (UNLESS related to a WILL) — that is, stmt may only be used to prove STATE OF MIND (e.g., fear), not the FACTS ASSERTED by the stmt

2 — [STATE OF MIND]

D Stmts made for purposes of med diag or treatment, describing med hist, past or present symptoms, pain, sensations, or cause of injury IF RELATED to diag or treatment.  (Rule 803(4))

1 — [STMTS TO PHYSICIANS]

E Record re a matter about which witness used to have knowledge but can’t remember well enough IF shown to have been made or adopted BY WITNESS when matter was fresh in mind, and shown to accurately reflect that knowledge.  (Rule 803(5))

1 — [PAST RECOLLECTION RECORDED]

F Memo in any form of acts, events, conditions, opinions, or diagnoses made nearly contemporaneously by person w/ knowledge, if kept in course of regular business activity UNLESS something indicates lack of trustworthiness.  Foundation testimony req’d.  (Rule 803(6))

1 — [BUSINESS RECORDS]

G Memos in any form of public offices or agencies containing:  (Rule 803(8))

1 Activities of the office or agency

2 OR matters observed pursuant to public duty where there was a duty to report, EXCLUDING reports in crim investigations by law enforcement

3 OR in civil cases OR crim cases against gvt, findings from investigations made under public authority

4 UNLESS circums indicate lack of trustworthiness

5 — [PUBLIC RECORDS]

H Stmts in published treatises, periodicals, or pamphlets on history or science with ELTS.  (Rule 803(18))

1 Shown to be reliable authority

2 AND expert witness relies upon it on direct exam OR it’s brought to expert witness’s attn during cross-exam

3 NOTE may be read into ev but not rec’d as exhibit

4 — [LEARNED TREATISES] 

II Excited utterances.  (Rule 803(2))

A For exception to apply ELTS:  (Iron Shell / Indian guy trying to rape little girl)

1 Declarant’s condition was such that stmt was SPONTANEOUS, EXCITED, or IMPULSIVE

2 AND stmt was not product of REFLECTION and DELIBERATION

3 AND stmt was RELATED to the exciting or startling event

B Amt of time that has passed is relevant but not dispositive.  (Iron Shell / Indian guy trying to rape girl)

C Same for fact that stmt was made in response to an inquiry.  (Iron Shell / Indian guy trying to rape girl)

1 “What happened?” won’t nec’ly defeat excited utterance exception

D Factors to consider: age of declarant, phys & mental condition, characteristics of event, subj matter of stmt.  (Iron Shell / Indian guy trying to rape little girl)

E Bootstrapping is allowed for excited utterances

III State of mind.  (Rule 803(3))

A The exception has FOUR USES — to prove:

1 Then-existing phys cond

2 Then-existing mental or emotional cond

3 Later conduct

4 Facts about a will

B Then-existing physical condition

1 Doesn’t matter when the injury occurred, as long as stmt describes PRESENT FEELING

C Then-existing mental or emotional condition

1 Only applies to stmts of PRESENT mental state

a Ex: customers’ complaints; lender’s explanation that person was poor credit risk (lender was CURRENTLY thinking, “You’re a poor credit risk”)

2 But mental state can persist over long period of time

3 Stmt about FACTS can’t come in under this exception to prove the facts, but can come in to show state of mind IMPLIED by the facts, if relevant

a Stmt would be accompanied by a limiting instruction

b Ex: “My husband has poisoned me” would be inadmissible b/c attempting to prove the facts asserted

D Subsequent conduct

1 Stmt may be used to show declarant’s INTENT, and from intent to LIKELIHOOD of DECLARANT’S subsequent conduct.  (Hillmon)

2 Ex: letters indicating intent to go somewhere admissible to prove person actually went there (Hillmon); testimony by others that D said he intended to kill someone; testimony by others that murder victim expressed intent to break up w/ D

3 To show subsequent conduct of ANOTHER PERSON:

a Use stmt to show declarant’s intent, and from there infer OTHER PERSON’S behavior.  Ex: “I’m going out tonight with Ted” to show Ted’s whereabouts

b Controversial, but seems to be okay under 803(3) and PHEASTER.  (Kid goes to parking lot to pick up pot and is kidnapped)

E Facts about declarant’s will

1 Hearsay admitted under 803(3) CAN be used to prove facts asserted pertaining to a will

F Victim’s FEAR to show identity of assailant gen’y NOT admissible under 803(3)

1 TODO why???

IV Stmts to physicians.  (Rule 803(4))

A ELTS:

1 Stmts made for purposes of med diag or treatment, describing med hist, past or present symptoms, pain, sensations, or cause of injury 

2 AND RELATED to diag or treatment

B Even if made specifically in prep for litigation, exception applies

C Note PRESENT-SENSE impressions exception will often apply here too 

D Gen’y, stmts of identity or fault aren’t admissible under this exception

1 BUT in child sex-abuse cases, they may be

2 In some cts, must meet ELTS:

a Declarant’s motive in making the stms is consistent w/ purposes of promoting treatment or diagnosis

b AND content of stmts r’bly relied upon by doc for that purpose

E Need not be made to doc — could be made to nurse, ambulance driver, etc, maybe even to family members

F Cause of inury not admissible under this exception if not related to diag or treatment.  This is often true: for instance, fact that victim was run over as opposed to having fallen down stairs not relevant to treatment of blunt trauma, so stmt not admissible to prove was run over

V Past recollection recorded.  (Rule 803(5))

A ELTS:

1 Witness used to have knowledge

2 AND witness no longer recalls accurately and completely

3 AND old stmt was accurate

4 AND old stmt was written when memory was fresh

5 AND old stmt was made or adopted BY THE WITNESS

B Record may be READ INTO EVIDENCE but may not be rec’d AS AN EXHIBIT unless offered by an ADVERSE party

VI Business records.  (Rule 803(6))

A ELTS:

1 Regular business; regularly kept record

2 AND personal knowledge of DECLARANT, or pers knowl of person who gave the info to the declarant and was under a BUSINESS DUTY to do so

3 AND contemporaneity

4 AND foundation testimony (need not have made the record; need only describe usual method so as to prove the other three req’ts here)

B Covers all institutions, incl charity and nonprofit, professionals, illegal operations

C If person w/ pers knowl reported to declarant, he must have been under business duty to do so

1 This means if info is provided by OUTSIDER, then does not count as business record

2 Ex: patient’s description of his symptoms doesn’t count

D Accident, misconduct investigations (i.e., records prepared in anticipation of litigation) sometimes considered bus records, sometimes not

1 If prepared by those who might be sued, and exonerate, more likely to be held untrustworthy

2 But if against interests of entity that prepared report, more likely admissible 

VII Public records.  (Rule 803(8))

A Law enforcement reports are inadmissible against Ds in crim cases

1 803(8)(C) doesn’t authorize these

a This is b/c of concern about infringement of D’s confrontation rights

b So by implication, 803(8)(B) and 803(6) [business records] don’t either, even though can arguably squeeze gvt investigation into these definitions.  (Oates / police chemist’s analysis of heroin)

c In other words, you can’t use another hearsay exception to get a gvt report admitted against the D in a crim trial 

2 But I think they can be used to jog witness’s memory as past recollection recorded under 803(5) — if the witness is the one who did the investigation or drug analysis, whatever

B Public records not precluded simply b/c reflect info provided by person OUTSIDE the public agency

1 Of course, this may be relevant to its trustworthiness

2 Ex: police report containing truck driver’s stmt in Elcona Homes Corp. (car accident involving high-school kids and semi)

C Do “factual findings” under 803(8)(C) include assignment of fault — e.g., in police report?

1 Yes — report not precluded simply b/c contains assessment of fault

VIII Catchall exception

A RULE 807:

1 Stmt not fitting other exceptions may be admitted if ELTS:

2 Stmt is offered as ev of material fact

3 AND stmt is more probative on point than any other r’bly avail ev

4 AND admitting the ev serves cause of these rules and of justice

5 AND adequate notice given to other party

Hearsay Rule — Constitutional Issues

I Gen’y

A In CRIM PROS ONLY, even if hearsay is admitted under an exception, D can object on grounds that Sixth Amend — CONFRONTATION CLAUSE — gives right to confront witnesses

B Crucial elts of conf clause: witness under oath, cross-examination, jury able to observe demeanor

II OHIO v. ROBERTS approach:

A Based on RELIABILITY theory

B Prior stmt of witness AGAINST ACCUSED only admissible w/ if ELTS:

1 Declarant has BEEN PRODUCED or is shown to be UNAVAIL

2 AND:

a Stmt fits under a FIRMLY-ROOTED hearsay exception

b OR stmt bears ADEQUATE INDICIA of RELIABILITY

C Firmly-rooted exceptions:  (see p. 367)

1 Co-con stmts; excited utterances; stmts for med diag or treatment; business records; dying declrs; agent’s admissions; public records

D Adequate indicia of reliability

1 Stmt must be determined to be reliable b/c of context in which it was made, NOT through corroborating extrinsic ev.  (Idaho v. Wright / parents sexually abusing kids case)

a Exs of valid indicia: motive to lie; whether these are types of stmts a child might make up; precocious knowledge on part of a child

III CRAWFORD v. WASHINGTON approach:

A Based on TESTIMONIAL theory

B RULE:

1 Prior TESTIMONIAL stmts of a witness AGAINST ACCUSED only admissible if D has or had opp to cross-examine

C Testimonial stmt is one made w/ r’ble expectation it could be later used at trial

1 Ex: stmt to cops; affidavit submitted to ct

IV EXAM APPROACH:

A CRIM prosecution?  If not, no const’l issues

B Is stmt TESTIMONIAL?

1 If so, then must have / have had OPP to cross-examine under CRAWFORD

a CO-CON stmts are NON-TESTIMONIAL, so no Conf Clause issue there.  (Crawford)

i BUT remember co-con req’ts (co-venturer / pendency / furtherance).  Contrast w/ individual admissions (e.g., confession) of D1 that may implicate D2 but that don’t fit co-con exception.  (Bruton)

b Deferred cross-exam (i.e., cross-exam at trial) gen’y okay

c Prior cross exam: not clear; opp to cross-exam at prelim hearing may be sufficient

d Conf Clause requires OPP to cross-exam, not cross-exam that is actually effective

2 If not, then under Crawford may not have to do any further conf clause analysis.  But may have to APPLY ROBERTS TEST

a Prior stmt of witness AGAINST ACCUSED only admissible w/ if ELTS:

i Declarant has BEEN PRODUCED or is shown to be UNAVAIL

ii AND:

1 Stmt fits under a FIRMLY-ROOTED hearsay exception

2 OR stmt bears ADEQUATE INDICIA of RELIABILITY

V When is witness unavail?

A If he is avail at trial but doesn’t remember events, that counts as unavail

B However, not clear that this is sufficient opp to cross-exam

Impeachment

I Gen’y

A Five ways to impeach a witness:

1 Show bias or motivation

2 Show defect in sensory or mental capacity

3 Show that witness is by disposition untruthful

a Three ways to do this:

i Cross-examine witness about nonconviction misconduct

ii Cross-examine witness about convictions for certain offenses

iii Testimony by char witness

4 Show witness made prior inconsistent stmt

5 Contradict witness w/ other ev

B Jury may be LIMITING INSTR to limit ev to impeachment (e.g., where fact of prior conviction admitted for impeachment)

II Bias and motivation

A Sample questions: ask about who’s paying for witness’s lawyer; ask about deal witness made w/ gvt; ask about how much expert witness is being paid; ask about relationships w/ parties (esp spurned sexual advances)

B Foundation NOT REQ’D to question re bias

C Stmt that is INADMISSIBLE HEARSAY may be admitted to show bias — but of course may not be used substantively

III Sensory and mental capacity

A Party may show witness was under infl of drugs or alcohol

B Questions about mental illness acceptable, incl questions about treatment

1 Cts may admit psych testimony about witness; may admit med records too

C Expert testimony about susceptibility of memory to error often excluded

IV Character for TRUTH & VERACITY 

A METHOD OF PROOF

1 RULE:  (Rule 608(a))

a Cred of witness may be attacked or supported by char ev in form of OPINION or REP (foundation necy)

b BUT limits:

i Ev may refer only to truthfulness or untruthfulness, not other aspects of char

ii Ev of TRUTHFUL char only admissible after char of witness for truthfulness has been attacked

B Prior misconduct — NONCONVICTION

1 RULE:  (Rule 608(b))

a Specific instances of conduct of a witness, other than conviction of crime under Rule 609, may not be proved by EXTRINSIC EV

b But may be inquired into on CROSS concerning witness’s char for veracity, at ct’s discretion

2 In some juris, req’d that cross-examiner have FACTUAL PREDICATE for the question, AND that bad act bears DIRECTLY upon veracity of witness w/ respect to issues at trial

C PRIOR CONVICTIONS

1 RULES:

a Of witness OTHER than CRIM D:  (Rule 609(a)(1))

i Prior conviction okay if crime was punishable be death or imprisonment > 1 yr

ii AND subject to Rule 403 (EXCLUDE if prej SUBSTANTIALLY OUTWEIGHS probative)

b Of CRIM D:  (Rule 609(a)(1))

i Prior conviction okay if ct determines probative value OUTWEIGHS prej 

c Of ANY WITNESS:  (Rule 609(a)(2))

i Prior conviction okay if it involved DISHONESTY or FALSE STMT

ii —NOTE judge has no discretion here: must admit

d TIME LIMITS:  (Rule 609(b))

i If later of date of conviction and date of release from prison > 10 yrs ago, prior conviction not admissible unless probative value SUBSTANTIALLY OUTWEIGHS prejudicial effect

ii — Not clear which date you use to end the 10-year period: perhaps date charge filed

e PARDONS / ANNULMENTS:  (Rule 609(c))

i Prior conviction not admissible if pardon, annulment, etc on basis of INNOCENCE

ii Prior conviction not admissible if pardon, annulment, etc on basis of REHAB, AND person wasn’t subsequently convicted of a crime punishable by death or > 1 yr prison

f Juvenile situation:  (Rule 609(d))

i Prior conviction under juvenile punishment scheme not admissible

g Appeal pendent:  (Rule 609(e))

i Pendency of appeal doesn’t make prior conviction inadmissible

2 If prior conviction is admissible under 609, you may gen’y only bring out the FACT of conviction, date and place, and sentence imposed

a But ct may consider specifics of prior conviction, rather than simply the nature of the crime, in order to WEIGH ITS PROBATIVE VALUE under 609(a)-(b).  (Lipscomb)

3 If prior conviction ev is used, but then prior conviction is reversed, this is arg for new trial based on new ev

4 If D testified at prior trial, and was convicted, this may imply that he lied

5 Crimes that gen’y are thought not to shed light on cred (i.e., not likely admissible under 609(a)(2)):

a Drug crimes; crimes of violence; crimes of stealth (e.g., burglary)

6 FACTORS to consider when evaluating prej v. probative worth:

a Nature of the conviction; recency or remoteness; [TODO see p. 536]

V Prior inconsistent stmts

A RULE:  (Rule 613(b))

1 Extrinsic ev of prior inconsistent stmt not admissible UNLESS:

a Witness has opp to explain or deny

b AND opposing party has opp to interrogate witness thereon

B Stmts made PRE-MIRANDA WARNING are admissible to impeach, though may not be used substantively.  (Harris)

1 This includes SILENCE pre-Miranda warning

a Ex: guy claims self-def in killing.  Didn’t report killing for two weeks.  Silence admissible to impeach cred

2 NOTE ways D’s silence might come in:

a As substantive admission.  But Miranda probably bars this

b To impeach D if he testifies

c To impeach another witness.  Ex: witness gives alibi involving himself and D.  Pros tries to bring in D’s silence to impeach this witness’s testimony.  Not clear if this is barred by Miranda, but does not seem very probative

VI Contradiction

A Courts usu EXCLUDE ev that contradicts a witness only on a COLLATERAL point (even if it impeaches the witness through contradiction)

1 There must be ADDITIONAL relevance (e.g., proving substantive point, showing bias) beyond the contradiction to get it admitted

B BUT otherwise-excludable ev may be admitted to CONTRADICT (though of course not for substantive use)

1 This includes even ev obtained in an ILLEGAL SEARCH

2 Another ex: P suing over car accident testifies that she is a good driver.  Now, her poor driving record is admissible to contradict.  Not admissible for substantive use b/c barred by char ev rule.  Note P’s poor driving record would not have been admissible but for P’s testimony b/c of char ev rule.  Note also that P’s testimony that she’s a good driver is not admissible b/c of char ev rule either — but D’s lawyer likely won’t object b/c he wants the door open to admit P’s poor driving record

C It appears that ev may be used to impeach even a stmt elicited on CROSS rather than on direct

1 If, of course, the cross question was proper: i.e., w/in scope of direct or not objected to

D EXTRINSIC EV may be used to impeach by contradiction

1 The bar on extrinsic ev in 608(b) ONLY operates on impeachment by showing CHARACTER for untruthfulness

VII Repairing credibility

A Gen’y

1 Guideline:

a Cts gen’y don’t permit repair of cred UNTIL attack has been made

b AND repair must be made at point of attack

2 But party can raise issue on direct that it expects other party to use to attack on cross (e.g., bias, prior crimes, etc)

Privileges

I Gen’y

A Privs are basically up to cts in light of “reason and experience”.  (Rule 501)

B What privileges do = prevent compelled disclosure of certain information

C Rationales = promote certain types of relationships; serve policy goals (e.g., privilege against use of ev acquired through illegal search protects citizens’ privacy); protect personal autonomy

D Where THIRD PARTY is in the room, if not there for purposes such as to support provision of legal svcs, this DESTROYS CONFIDENTIALITY

1 But UNKNOWN EAVESDROPPER does not destroy confidentiality

II ATTY-CLIENT priv

A ELTS:

1 Confidential communication

2 AND made for purpose of rendering legal svcs to client

B Legal svcs

1 Passing along info from ct likely not legal svcs

2 Same for accounting, shipping, business negotiations

C Communication

1 No privilege against atty testifying as to client’s appearance and demeanor

2 Objects

a Privilege extends to items of ev found only b/c of privileged communication.  (Meredith / atty retrieves burned wallet)

b BUT if atty moves the ev, privilege may be waived as to that item — not fair to deprive pros of chance to find the ev.  (Meredith / atty retrieves burned wallet)

c If client gives atty item of ev, atty must give it to the pros — this is like moving the ev

i BUT atty need not tell pros where it got the ev in this case

D Confidentiality

1 Involving or disclosing to communicative intermediaries:

a If other party is there under confidentiality as necy part of receiving legal svcs, privilege maintained

i Ex: accountant or translator helping lawyer on legal probs; private investigator; paralegal or secy

ii But: if client goes to accountant for tax problem, then consults lawyer on same problem, no privilege

2 Joint clients (1 lawyer, 2 clients) and pooled defenses (2 lawyers, 2 clients w/ common interest)

a Comms betw parties and lawyer involved in JOINT DEFENSE or lawyers in POOLED DEFENSE are privileged against 3d party discovery

b BUT not privileged against the parties themselves if they should find themselves in litigation against each other

E Corporate clients

1 Scope of privilege evaluated on case-by-case basis.  Sup Ct has rejected “control group” test as blanket test.  (Upjohn / investigation into bribes of foreign officials)

a Also rejected: extending priv to any officer or ee of the corp

2 FACTORS to consider:  (Upjohn)

a Were ees directed to communicate w/ counsel in order to secure legal advice (e.g., during counsel’s investigation)?

b Were comms actually held confidential?

c Did communications concern matters w/in scope of ees’ corporate duties?

d Were ees aware they were involved so company could obtain legal advice?

III PSYCHOTHERAPIST-PATIENT priv

A Applies to comms made during course of obtaining psychological counseling

B Applies to licensed shrinks, psychologists as well as social workers.  (Jaffee / cop who shot man w/ knife then sought treatment)

C If patient is ABSENT, shrink can assert it on patient’s behalf

IV Spousal priv

A Two spousal privs: TESTIMONIAL priv and spousal CONFIDENCES 

B TESTIMONIAL priv

1 RULE:

a Blocks ALL TESTIMONY by one PRESENTLY MARRIED spouse against another, incl accounts of premarital acts or events.  Does NOT apply only to comms — applies to all testimony

b EXCEPTION: if testimony is about crimes against a minor child of either spouse

c Only applies if couple IS MARRIED when testimony is sought

2 Spouse may CHOOSE to testify adversely.  Other spouse cannot assert privilege against adverse spouse who chooses to testify.  (Trammel / heroin smuggling by husband and wife)

a In other words, priv is held by the spouse who is to be a witness

3 If spouse A has conveyed info to a 3d person C, no priv against C’s testimony.  A still may refuse to testify

C SPOUSAL CONFIDENCES priv

1 ELTS:

a Testimony is about PRIVATE COMMUNICATIONS

b AND it was betw spouses while they were married

c EXCEPTION:  (Trammel / husband steals dough from armored car where he works)

i No priv where testimony given VOLUNTARILY

ii AND communications were in furtherance of CRIM ACTIVITY

d EXCEPTION: if testimony is about crimes against a minor child of either spouse

2 Priv may be invoked by non-witness spouse against witness spouse

3 Extends to utterances, but not to ACTS unless act was intended to convey a confidential message

a Ex of communicative act: wife says, “What’s up?”  Husband dumps stolen $ onto bed

b Note that husband explaining where he got the stolen dough likely protected by priv b/c not in furtherance of crim act

V Fifth Amend privs

A Priv not to answer incriminating questions

1 An INCRIMINATING question is one that could lead to CRIMINAL GUILT

2 Applies in any proceeding where appearance and testimony are compelled (incl civ trial, arrest)

3 Only applies to people, not to corps.  But officer of corp or partnership may assert priv where question would incriminate that person as well as the corp

4 Documents:

a Gen’y, pre-existing docs not w/in the priv (b/c made voluntarily, witness was not COMPELLED to answer questions or testify)

b Third party, incl atty, may be compelled to give up the docs, unless protected by atty-client priv

c No priv for docs seized in legal search

d However, witness may not be compelled to IDENTIFY nonprivileged docs where the identification might be incriminating

e Also, where witness is req’d to produce private papers, the FACT OF PRODUCTION may be privileged if producing the docs would be incriminating

i I think this means if the gvt compels you to turn over “all diaries” or whatever, you may claim 5th Amend priv if the ACT of turning over the diaries would be incriminating

ii But if the gvt already knows of the existence of certain diaries, you must turn them over b/c the act is no longer incriminating — the gvt already knows about them

5 No priv exists where pros barred (e.g., through use immunity or S/L)

B Priv not to testify at all

1 Only applies for crim defendant (so no such priv in grand jury proceeding)

Layman & Expert Testimony

I LAYMAN’S testimony

A Witness not testifying as expert may give facts or opinions that are rationally based on his perception and NOT BASED ON SPECIALIZED KNOWLEDGE.  (Rule 701)

B Layman’s testimony must be based on PERS KNOWLEDGE.  (Rule 602)

II EXPERT testimony

A EXAM APPROACH — admitting expert testimony:

1 (These are all 104(a) questions.  Std of review for trial ct’s decision = ABUSE OF DISCRETION)

2 (Ct doesn’t distinguish betw sci testimony and technical knowledge, etc.  Same std applies to all expert testimony)

3 (First, of course, ev must be relevant under Rule 401, and must pass 403 scrutiny)

4 Qualifying expert:

a Witness must be QUALIFIED as expert by KNOWLEDGE, SKILL, EXPERIENCE, or TRAINING.  (Rule 702)

5 What expert can testify to:

a What expert says must ASSIST trier of fact to UNDERSTAND the ev or determine a fact in issue.  (Rule 702)

b In some juris’s, expert can’t testify on matters that are w/in scope of jurors’ knowledge

6 Reliability of testimony ELTS:  (Rule 702)

a Testimony based on sufficient FACTS

b AND testimony is product of RELIABLE PRINCIPLES and methods

c AND witness has APPLIED the principles and methods reliably to the facts of the case

d — Relevant questions:

i Is expert’s theory falsifiable?

ii Has expert’s theory been peer-reviewed and published?

iii What is known or potential rate of error?

iv Has theory been gen’y accepted?

7 Facts forming basis of opinion need not be admissible if they’re of type USU RELIED ON by experts in field.  (Rule 703)

a Otherwise INADMISSIBLE FACTS relied on by expert WILL NOT BE DISCLOSED to jury by proponent unless ct determines probative value substantially outweighs prej effect

b Expert must give his OWN opinion based on the facts — you can’t simply have the expert serve as a conduit for someone ELSE’S opinion

8 Expert in CRIM PROS may not state opinion that D had or lacked STATE OF MIND if req’d as elt of offense.  (Rule 704(b))

a I think layman can testify to this, however

B Three types of things expert can testify to:  (Rule 703)

1 Opinion based on firsthand knowledge.  Ex: doc examines party and renders diagnosis

2 Opinion based on facts expert learns at trial: a) testimony heard by expert before taking the stand; and b) info conveyed in hypothetical questions based on previous ev

3 Opinion based on outside facts.  Ex: survey; epidemiological study; business records

III Frye v. Daubert sci / technical testimony stds

A Under Frye, judge determines relevant community, then looks to community for eval of reliability of sci ev

B Under Daubert (CURRENT STANDARD), judge actually evaluates validity of sci ev

Burdens

I Burdens and presumptions in civil cases

A Enough ev that no r’ble person could disbelieve basic fact

1 Jury instructed to assume presumed fact

B Enough ev that r’ble person COULD believe basic fact, but no ev that presumed fact is not true

1 Jury instructed that IF they believe the basic fact, they MUST assume the presumed fact

C Ev that basic fact is true, but ev PRESUMED FACT is not true.  None of the ev is so strong that r’ble people could not differ

1 TWO APPROACHES: Thayer and Morgan

2 Thayer (bursting bubble)

a Presumption disappears.  Once opponent has introduced ev sufficient to support r’ble judgment on presumed facts, presumption disappears

b In other words, sole effect of presumption is to shift burden of PRODUCTION on presumed fact to opponent

3 Morgan

a Burden of PERSUASION is SHIFTED.  Once there is sufficient ev of BASIC fact, burden of persuasion on PRESUMED facts is placed on opponent 

D Fed Rules follow the THAYER VIEW under Rule 301

E BUT some cts adopt other views to mitigate harshness of bursting bubble theory.  Exs:

1 TODO see notes pp. 680-81

II Rationales for presumptions

A They embody substantive policies (thumb on the scale in favor of certain classes of litigants)

B They are convenient where ev is likely hard to come by (such as ev of receipt of mail or of death after long passage of time)

C They spur parties to produce ev, esp where they’re likelier to be in possession of the ev

Authentication

I Gen’y

A RULE:

1 Object must be authenticated by ev sufficient to support a finding that the item is what it’s claimed to be.  (Rule 901(a))

B Judge performs screening function under 901(a) and 104(b)

1 If authenticating ev is insufficient to support r’ble finding of authenticity, judge excludes 

II SELF-AUTHENTICATING exhibits

A RULE 902 enumerates self-auth exhibits

B Of course, opponent may still attack exhibits’ authenticity

C Not clear whether jury is req’d to believe authenticity of a self-authenticating doc if no counterproof is offered

D Exs of self-auth: map published by gvt 902(5); Sears catalog 902(7)

E Exs of non-self-auth: Webster’s dictionary; West reporter

III Tangible objects

A If witness provides testimony as to authenticity, that testimony need not be free from doubt to suffice to authenticate.  (Johnson / ax attack case)

1 Jury can take doubt into account when it evaluates the WEIGHT of the ev

B Same for chain of custody: one link in chain may not testify, but that does not automatically preclude admission.  (Howard-Arias / dope smugglers in boat that sank off Virginia)

1 Depends on which link is missing.  If missing link was the agent who seized the item initially, this WOULD likely preclude the ev

IV Writings

A Often authenticated through FAMILIARITY w/ handwriting (901(b)(2)) or CONTENTS or distinctive characteristics (901(b)(4))

B Contents ex: use of nicknames, references to friends of recipient, refs to facts confirmed through other ev, etc.  (Bagaric / letter from Slavic criminals)

C Other exs: stylistic patterns; maybe letterhead

Best Evidence Doctrine

I Gen’y

A Def’ns — see Rule 1001

B RULES:

1 ORIGINAL req’d for WRITING, RECORDING, or PHOTO.  (Rule 1002)

2 EXCEPTIONS:

a Dupe is admissible UNLESS:  (Rule 1003)

i Genuine issue is raised as to authenticity of orig

ii OR in circums it would be unfair to admit the dupe

b Orig not req’d if:  (Rule 1005)

i Orig lost or destroyed (unless proponent destroyed or lost in bad faith) 

ii OR orig not obtainable

iii OR orig is in possession of opponent, and he doesn’t produce

iv OR item is not closely related to a controlling issue

c PUBLIC RECORDS:

i Copy okay if:  (Rule 1005)

1 Certified in accordance w/ Rule 902

2 OR testified to be correct by witness who has compared it w/ orig

3 If orig not req’d, NO PREFERENCE as to what alternate mechanisms of proof allowed

a Kind of proof goes to weight of ev, not admissibility

4 If person HEARD conversation AND recorded it, either tape of conversation or person’s testimony allowed.  But if the person only heard the tape, then only the tape allowed — person may not testify to contents of tape unless it’s unavail 

II What is a WRITING?

A A chattel w/ writing on it may in ct’s discretion be considered a writing or not

B Factors suggested for cts to consider:

1 TODO p. 882 n.4

C Ex: t-shirt w/ laundry mark “D-U-F” (D’s name is Duffy) not a writing.  Little risk of error here by not having the orig.  (Duffy / stolen car w/ t-shirt in trunk)

III What is an ORIGINAL?

A Photocopy may be an original 
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