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Procedure – the process of proof 

II. ReLEVANCY

A. Policy:

1. The common law notion is that “truth matters.  To facilitate judgments based on an accurate understanding of the facts underlying a dispute, the stem of proof presupposes that the parties may present to the court or jury all the evidence that bears on the issue to be decided.” 

2. Thus unless there is a specific reason to refuse to hear the evidence, it should be received.

B. Rule 402:  “All relevant evidence is admissible, except as otherwise provided. . . .  Evidence which is not relevant is not admissible.”

C. Rule 401:  “Relevant Evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  Two components to relevant evidence:  Materiality and Probative Value.

1. Materiality:  pertains to a fact that must be proven in the lawsuit.  

a) For example, in a suit regarding whether a law prohibiting a partial birth abortion – whether the fetus had the capacity to sense pain is immaterial, sense it relates only to the state’s interest in enacting the law and not to the claim of vagueness.

b) Additionally:  

(1) Evidence is allowed even on direct examination for proof of facts that merely fill in the background of the narrative and give it interest, color, and lifelikeness.  Such as maps, diagrams, charts, and videotapes that can be material as aids to the understanding of other material evidence.

(2) Furthermore, evidence questioning or supporting the credibility of the witnesses is also material.

2. Probative Value: pertains to a fact that makes the issue in controversy more or less likely.

a) Items that make evidence more or less likely is “logically relevant”

b) Items that may not reflect, “speculation” or “remoteness”

(1) Speculation:

(2) Remoteness:  The temporally further the evidence is from the issue negatively effects the probative value of the evidence. 

c) TEST:  If the item could reasonably show that a fact is slightly more probable than it would appear without the evidence.

D. Rule 403: Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

1. Prejudice:

a) Prejudice does not mean damage to the opponent’s cause – that is a sign of probative value, not prejudice.  Nor, necessarily appeal to emotion.  BUT RATHER:  FACTS THAT AROUSE THE JURY’S HOSTILITY OR SYMPATHY FOR ONE SIDE WITHOUT REGARD TO THE PROBATIVE VALUE OF THE EVIDENCE.

(1) Risk that the evidence can trigger a response that has nothing to do with its logical connection to a fact of consequence.

(2) If the proposed evidence also violates another rule of evidence (usually taken care of by a limiting instruction.  

b) The court should also consider the need of the evidence by the proponent.  If there is another, less prejudicial way of introducing the same evidence/concept, then perhaps that way should be used. 

2. Relevant items can confuse, or worse, mislead a trier of fact who is not properly equipped to judge the probative worth of the evidence.

a) Confusion refers to shifting the focus to a minute issue that may not be important to the resolution of the case.

b) Misleading refers to a piece of evidence that may draw too much persuasive for what the evidence is, such as a video tape that reenacts a crime.  Jurors may look at it as a documentary, and give it more weight than it deserves.

c) Undue delay, waste of time and needless cumulative evidence refer to evidence that is redundant, and needless.  Such as calling 10 witness to state the same thing. 

3. “Substantially Outweigh”

a) Means that some risk of negative impact can be tolerated, or

b) Evidence should only be excluded when the judge is quite confident that the prejudicial aspects of the evidence outweigh its probative value.

4. The court can use Limiting instructions to limit the prejudicial value when evaluating whether a given piece of evidence should be excluded under 403.

a) Limiting Instructions: When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.  (FRE 105).

b) Generally, courts assume that instructions do effectively excluded improper evidence from the jury’s consideration.

5. Standard of Review:  On appeal, 403 is reviewed under an abuse of discretion standard.  

E. Rule 104(a) & (b):  Who decides on the admissability?

1. Admitting evidence requires judges to make 3 types of determinations.

a) Questions of Law 

b) Questions of Fact

c) Questions of Discretion 

2. 104(a): Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.

a) Judges are to make this determination by a preponderance of the evidence.

b) In making  a 104(a) evaluation, the judge considers the credibility of the witnesses.

c) The judge can consider otherwise inadmissible evidence when making a 104(a) ruling, except privileged information. 

d) KP:  Most preliminary question of fact raised by the application of the rules of evidence to decide the admissibility of an offered item are for the judge to decide pursuant to FRE 104 (a).

e) The judge may not inform the jury regarding her decisions of preliminary questions. 

3. 104(b): When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition. 

a) Judges make the determination on whether a jury could reasonably find the preliminary fact to be more probable than not.

b) The judge does not weigh credibility, but may only consider admissible evidence in deciding the loose standard.  So practically speaking, if there is evidence on both sides, the judge must admit the evidence.

c) The jury will receive a limiting instruction, so that they do not find that the preliminary fact has been met, it is to disregard the evidence. 

d) KP: FRE 104(b) provides that the preliminary questions of fact identified as necessary to the relevance of an offered item of evidence should be proved to the lesser standard of evidence “sufficient to support a finding.”

e) KP: FRE 602 and 901 are also governed by the standard of FRE 104(b). 

4. Other notes:

a) The standards are the same in both civil and criminal trials.

b) KP: Both parties may present evidence on FRE 104(a) preliminary questions and the judge must be persuaded by a preponderance of the evidence by the party asserting the application of the rule.

5. The problem with conditional relevancy:

a) Often the introduction with evidence will be conditioned upon facts not already in evidence.  Because the order of the introduction of evidence in a trial is largely up to an attorney, the facts needed to support the evidence may not be forthcoming later in the trial.  The court can then strike the evidence and references to the evidence from the record and instruct the jury to disregard it.  Nevertheless, it could play a role in the jury determination.

b) There are no analytical differences to 401 and 104(b).  Anything that is a relevancy question could also be a conditional relevancy question.  For example:  if a mechanic is testifying that they statement.  Its admissibility could always be conditioned upon whether the actor heard the statement.  An opposing party could require, if the judge adopts the 104(b) approach, that the evidence is admitted conditionally upon a jury determination that the defendant heard the statement.

III. Foundation

A. Rule:  No evidence is admissible until it is first shown to be what its proponent claims that it is.

B. Laying the foundation for Witnesses

1. Competency of Witnesses

a) Rule:  Every person is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.  FRE 601.

b) Almost always witnesses are allowed to testify, even though they are completely nuts.  This goes to credibility not competency.  Although courts will exclude people if they are so nuts that they can’t understand the oath (r. 603) or are deemed to lack personal knowledge (r. 602). 

2. Lack of Personal Knowledge

a) Rule:  A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony. This rule is subject to the provisions of rule 703 , relating to opinion testimony by expert witnesses.  FRE 602.

b) Standard:  the proponent of a witness must produce evidentiary facts that the judge fins are “sufficient to support a finding” of personal knowledge; that is, a reasonable jury could find that it is more probable than not that the witness has personal knowledge.

(1) The judge does not weigh credibility, so if someone says that they saw something, then it is admissible, even if the person is likely lying.

(2) All inferences go to the party that is not challenging the evidence, so it is not likely to be rejected because there is significant counter-weighing evidence. 

c) Knowledge can be based on any of the senses (hear, touch, taste, see, smell)

3. Oath

a) Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness' conscience and impress the witness' mind with the duty to do so.

b) As previously mentioned, this rule is kind of a no brainer, unless there is evidence that the witness can not understand the requirement that they testify truthfully.

C. The Authentication and Identification of Exhibits

1. Rule: The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.  FRE 901(a).

2. Illustrations: By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule: (FRE 901(b)).

a) Testimony of witness with knowledge. Testimony that a matter is what it is claimed to be.

b) Nonexpert opinion on handwriting. Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.

c) Comparison by trier or expert witness. Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.

d) Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

e) Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

f) Telephone conversations. Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

g) Public records or reports. Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

h) Ancient documents or data compilation. Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.

i) Process or system. Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

j) Methods provided by statute or rule. Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.

3. Producing evidence sufficient to support a finding that the evidence is what the proponent claims.

a) If both parties agree to that a given piece of evidence is authentic, then the evidence should be admitted.

b) If parties disagree whether a piece of evidence is authentic, then the issue becomes one of conditional relevancy.  Thus if the judge determines that a jury could reasonably find the preliminary question in the proponent’s favor, then the just will find that 901(a) has been met and admit the evidence into the trial.  However, the jury should be instructed that if they don’t agree that the evidence is authentic, they should not regard the evidence during their deliberations. 

c) The attorney advocate must introduce the evidence via a witness and lay the foundation with that witness.  Example:

(1) Q:  Please tell the jury your name and occupation.

(2) A: My Name is Joseph Jones and I am not employed.

(3) Q: Do you know the defendant Harry Hunt in this case?

(4) A: Yes, he is my uncle.

(5) Q: Did you previously work in the defendant’s office?

(6) A: Yes, I worked there two summers ago.

(7) Q: I am handing you a piece of paper marked plaintiff’s Exhibit 7 for identification.  Do you recognize it?

(8) A: Yes.

(9) Q: What is it?

(10) A: It is a rental agreement from my uncle’s office.

(11) Q: How do you know that?

(12) A: It is printed with is business logo, and it states that it is a rental agreement between himself and Jane Smith, Tenant.

(13) Q: Do you recall seeing this particular agreement before?

(14) A: Yes.

(15) Q: Could you tell us how you remember it?

(16) A: ...

d) After foundation is laid the proponent can ask the judge to admit the exhibit into evidence (then it will be a part of the record for appeal and go into the deliberation room with  the jury.)

e) Questions:

(1) Why is this exhibit relevant?

(2) What is its connectiobn to the parties or to the litigated events in this case?

(3) What does the proponent claim it to be?

f) Real Evidence:

(1) Is evidence that the jury can make inferences from.  For example a knife found at a murder seen.  It can be verified in a couple of ways:  readily identifiable characteristic or  through chain of custody.

(a) Readily Identifiable Characteristic:

(i) Like a monogram in the knife.

(ii) But see the movie clip

(b) Chain of custody:

(i) Need not always be complete, the question is still whether the jury could reasonably find that the exhibit was what it claimed to be.

(ii) Questions of chain of custody and mishandling evidence go to weight, not admissibility.

g) Recordings

(1) Recordings of events may be authenticated pursuant to FRE 901 if a percipient witness can testify that the recording is a fair and accurate record of real world events.

(2) If the recording is functioning as a “silent witness” because there is no percipient witness of the event, FRE 901 may require proof of the recording process and of the chain of custody of the recording itself.

h) Documents that are self-authenticating

(1)  Mostly government documents signed, sealed or certified.

(2)  Finished here?
IV. Type of evidence - Character and Habit:

A. Character Evidence as an essential element to a claim or defense.

1. Nothing in Rule 404 applies, but Rule 405 still limits what type of evidence is admissible.  Rule 405 makes clear that all three types of evidence (reputation, opinion, and specific acts) are admissible. 

B. Character Evidence as circumstantial evidence of conduct: 

1. Rule 404:  “Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion.”  The rule prohibits use of reputation, opinion and specific acts for this purpose.

2. Policy:

a) Weak propensity inference

b) Low probative value

c) Diversion from the main issues

d) Bad person prejudice

e) Want to convict b/c evidence in current trial, not past acts 

3. Civil Cases:  

a) No exceptions to provide for proving action in conformity therewith in civil trials, with the exception of to impeach the witness.

b) No exceptions for providing for use of character in a civil action that could also be criminal in the FRE, but a split of opinions in state courts. 

4. Criminal Cases:

a) Showing the Defendant Committed Other Crimes:  

(1) GR:  Unless the accused opens the door with evidence of his good character  (to which the prosecutor can respond) or evidence to a victim’s bad character (to which the prosecutor can respond with character evidence refuting the defendant’s attack on the victim and also with character evidence against the defendant), the prosecution may not introduce evidence of (or otherwise seek to establish) his bad character.  The prosecutor can only address the same trait that the accused was attempting to establish.  FRE 404(a)(1) (defendant) & FRE 404(a)(2).

Exception:  The prosecution can introduce evidence of a homicide victim’s character for peacefulness, if the defendant has suggested that the victim was the first aggressor.  Ψ – this can be achieved by the defendant’s opening statements with a suggestion that it was the victim who was the first aggressor. (which only seems to me to be an extension of the same rule?)
 When allowed take into account these considerations:

(a)  Reputation (FRE 803(21) provides an exception to this hearsay rule), and Opinion from observation, or

(i) The probative value of the opinions or reputation evidence to prove a person’s character will depend in part on how long, how well and in what contexts the witness has known (opinion) or has know about (reputation) the person whose character the evidence is offered to prove.

(ii) At common law the requirement was that the person be of the same “community” as the source of the reputation (opinion was not allowed).  This would be dealt with under FRE 403, because there is no specific requirements that need to be met in the FREs.

(iii) Normally when a witness testifies in the form of opinion, it is permissible to inquire into the underlying basis for the opinion on both direct and cross-examination.  FRE 705.

(a) On direct examination the basis of the opinion should be restricted to the nature and extent of observation and acquaintance upon which the opinion is based.  (ie. Barring introduction of specific acts)

(b) On cross-examination the opposing party can question about specific acts to test the witness’s credibility as a reputation witness.  (Because this evidence is not admissible to show action in conformity, the party calling the witness is entitled to a limiting instruction. FRE 105.) Note:  because this type of evidence can be highly prejudicial, there are substantial 403 concerns.  However the textbook makes clear that cross-examination with regard to specific acts are regularly admitted.

(i) The specific act must relate to the character trait in question.  Ie. Relevant 401.

(ii) The questions should be limited to acts about which the witness is likely to have known or to have heard about.  Textbook example permits use of 15 year old act question when someone only knew the person for 5 years.

(iii) Cross-examiner must have a reasonable belief that the act actually occurred.  Some courts require that a cross-examiner demonstrate a factual basis to the judge, outside the presence of the jury, before asking the question.

(iv) This could be extended to not only whether someone knew of acts but also of arrests and convictions. 

(b) Specific Acts (only allowed on cross-examination (405(a)).

(2) SPECIFIC BAD ACTS Exceptions: It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.  FRE 404(b).  This list is not exhaustive.

(a) The proponent for the evidence must satisfy some requirements:

(i) Proponent must identify a relevant non-character purpose.

(ii) Proponent must introduce evidence that the person committed the act.

(a) The supreme court said that if there was dispute about whether the person had committed the Specific Bad Act, then it was a 104(B) question.  (Many state courts still require the higher 104(a) standard). 

(iii) Proponent must be prepared to respond to 403 objections.  Factors to consider:

(a) How probative the noncharacter purpose is of some contested issue in the case. (see Old Chief)

(b) How probative the specific act is to prove the noncharacter purpose.

(c) How probative the evidence is to establish that the act occurred.

(d)  How much of a risk of unfair prejudice would result from introduction of the evidence.

(e) How effective a limiting instruction is likely to be in reducing the risk of unfair prejudice.

(iv) If proponent is prosecutor, they must comply with notice requirements.

(b) Alternate theory:  Doctrine of Chances

(i) This is basically used as an alternate if the prosecutor can’t show that the person was engaged in one bad act, but that the acts seem to follow the person around.

(ii) May be available if the prosecutor can show:

(a) Taking into account the anticoincidence theory of relevance, is there evidence to support a finding that the person was culpably involved with the prior incidences, even if not sure which one’s?

(b) The extent that there is sufficient evidence to support such a finding, is the evidence relevant to prove something other than Adam’s character?

(c) Assuming that there is a noncharacter purpose for which the evidence is relevant, is the probative value of the evidence substantially outweighed by coutervailing FRE 403 concerns? 

(c) Examples:  

(i) Context (complete the story – accused killed others in the same transaction as the current murder); 

(ii) to prove a larger plan, scheme or conspiracy (committing one crime in the course of committing another); 

(iii) Really similar crimes may be admissible for proving the criminal design; 

(iv) to prove that the crime was not performed inadvertently, accidentally, involuntarily, or without guilty knowledge; 

(v) to establish Motive; 

(vi) Opportunity (person had been convicted of disabling complicated alarms in the past); 

(vii) the person acted with malice, deliberation, or the requisite specific intent;  

(viii) See Sex Crimes

(d) In reality this evidence is probably admissible.  All the prosecutor must do is:

(i) Meet the 401 standard

(ii) Give any non-character trait, which is not limited

(iii) Any question of the defendant’s culpable involvement are resolved under the 104(b) standard.

(iv) Satisfy the 403 requirements (which is where most of this evidence, if kept out, will be stopped).

(e) Remedies for non-character use:

(i) Limiting instructions

(ii) Can’t refer to the evidence during closing argument for the character purpose. 

(3) Exception:  Sex Crimes – CRIMINAL AND CIVIL

(a) Sexual Assault 

(i) GR: In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.  FRE 413(a)

(ii) Procedure:  In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.  FRE 413(b).

(b) Child Molestation – 

(i) In a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant's commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.  FRE 414(a).

(ii) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.  FRE 414(b).

(c) FRE 415 – allows the use of the same information available in both criminal and civil cases.

(d) Preliminary Fact Finding:  The reference to a prior accusation of sexual assault does not need to be the result of an arrest or conviction, but rather can be anything that satisfies the lenient 104(b) standard for other bad acts.  Thus if a witness comes forward and accuses the defendant of rape, even if evidence exists to the contrary, it will likely be admitted.

(e) “Offense of Sexual Assault”

(i) contact, without consent, between any part of the defendant's body or an object and the genitals or anus of another person;

(ii) contact, without consent, between the genitals or anus of the defendant and any part of another person's body;

(iii) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or

(iv) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).

(f) “Without Consent” does not indicate whether it means legal or actual consent.

(g) This evidence is admissible for the proof that the defendant acted in conformity with character. 

(h) Policy Arguments:  The exceptions for being able to use past criminal acts for the purpose of showing action in conformity therewith is a difficult sweeping exception to justify.  It rests either on:

(i) Unsubstantiated empirical claims that one rather broad category of criminals are more likely to be repeat offenders than all others, or

(ii) On a policy of giving the prosecution some extra ammo in its battle against alleged sex crimes. 

b) Good Character as Evidence of Lawful Conduct:  Proof by the accused and Rebuttal by the Government.

(1) Proof by the Accused.

(a) The general rule prohibiting propensity evidence is not applicable to a DEFENDANT IN A CRIMINAL TRIAL, should the DEFENDANT OPEN THE DOOR TO CHARACTER EVIDENCE.

(b) The trait the accused seeks to enter must be relevant to the immediate trial.

(c) GR:  In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.  FRE 405(a).  NOTE THE PROHIBITION ON THE INTRODUCTION OF SPECIFIC ACTS, BY THE DEFENDANT TO PROVE FAVORABLE CHARACTER TRAITS.

(d) Typically reputation evidence is limited to the person’s COMMUNITY (what that means in an urban context is unclear).

(e) Generally a criminal defendant is allowed to introduce a lot of “background” information, so if there is a situation, they will argue that they were just introducing this. 

(2) Rebuttal by the Government

(a) Once the defendant has introduced a claim to possessing a pertinent character trait, the government can rebut these – and only the introduced – traits.

(b) The government can ask a character witness about specific acts and whether they knew of these acts when they were formulating their opinion of the defendant.  Example:  W:  “The defendant never bothered anyone”;  P:  “Did you know that the defendant was convicted of murder when you formulated your opinion?”  THE PROSECUTOR HAS TO EXPLAIN THEIR GOODFAITH BASIS FOR BELIEF IN THE QUESTION OUTSIDE OF THE HEARING OF THE JURY.

(c) The prosecution can also call witnesses to testify to that the defendant lacks the qualities he is trying to present himself as having.

c) Character of Victim in Cases of Assault, Murder and Rape

(1) Assault and Murder:  Character evidence is not allowed to show action in conformity therewith, except: Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor.  FRE 404(a)(2).

(a) In any case, criminal or civil, the defendant can introduce character evidence against about his character or the victim’s character.

(b) Once the accused opens the door, the prosecutor can rebut both the victim and the accused’s character.

(c) ONLY IN CASES OF MURDER, the prosecutor can introduce character evidence that the victim was peaceful, if there has been an allegation that the victim was the first aggressor.

(d) Should self-defense by itself trigger the right of the prosecutor to use evidence that the victim was peaceable, in non-murder trials?  Varies by jurisdiction.

(2) Rape (Rape Shield Laws)

(a) The general rule is that prior sexual history of the victim will not be allowed. Evidence generally inadmissible.  The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided:  

(i) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(a) Very broad concept including:  all activities that involve actual physical conduct or that imply sexual intercourse or conduct, for example use of contraceptives; birth of an illegitimate child or VD.  It also includes activities of the mind such as fantasies or dreams. 

(ii) Evidence offered to prove any alleged victim's sexual predisposition.

(a) Includes evidence that does not directly refer to sexual activities or thoughts but that the proponent believes may have a sexual connotation for the factfinder, for example, evidence relating to the alleged victim’s mode of dress, speech or lifestyle.

(iii) The text intimates that if the evidence were used, not to prove that the victim engaged in other sexual behavior or to prove an alleged victim’s sexual predisposition, it should be admissible but for the 401-403 concerns.  Such as if the evidence was proffered to show that the victim had a motive to lie regarding an alleged rape, etc.  BUT SEE HOSTILE WORK ENVIRONMENT CASES WHERE THIS EVIDENCE IS ROUTINELY EXCLUDED, BUT THESE ARE CIVIL CASES GOVERNED BY 412(b). 

(b) Exceptions Are:  In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

(i) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;

(ii) ( EXAMPLE:  if the victim showed evidence of semen, the defendant could introduce that she had had sex with someone else earlier that day, which might tend to explain the presence of the semen. 

(iii) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

(iv) (  EXAMPLE:  if the victim had engaged in consentual sex with the accused before, it would be admissible to the issue of consent.   

(v) evidence the exclusion of which would violate the constitutional rights of the defendant.

(a) Due Process

(b) Confrontation Clause

(i) Cases:  Chambers, Davis, and Ogden – the common thread is that they all would have had pretty good defenses but for the rape shield laws.

(ii) Notes:

(iii) Most challenges under con law are unsuccessful.

(iv) The least successful challenges are for showing bias of the witnesses (Ogden)

(v) Most are admitted for “other purposes.” 

(vi) (  EXAMPLES:  Chambers:  Guy couldn’t put on a highly corroborated defense b/c most of the evidence was hearsay (due process violation); Davis – Guy couldn’t put on a valid defense b/c other person was a minor/convict and the state wouldn’t let the guy point the finger at the kid, b/c the confrontation clause; Ogden – guy was accused of rape but had some pretty good evidence that he wasn’t necessarily guilty, b/c the victim had strong motive to lie.

(c) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim's reputation is admissible only if it has been placed in controversy by the alleged victim.

(i) Note that this rule is not an absolute ban on the admissibility of the evidence of prior sexual history, it only reverses the 403 balancing test in favor of keeping the evidence out.  It also considers the prejudice to the victim or witness, where as 403 only concerns itself with the prejudice to the defendant.

5. Using Character Evidence to Impeach a Witness:  There is an exception to the general policy prohibiting the use of character traits to prove that the actor is acting in conformity therewith in the case of character evidence of dishonesty and an allegation that the witness is acting in conformity with that as a witness.  See section on impeachment.

C. Habit and Custom as Evidence of Conduct on a Particular Occasion

1. Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.  FRE 406.

2. Definitions:  (although far from clear)

a) Character is generalized description of a person’s disposition, or of the disposition in respect to a general triat, such as honesty, temperance or peacefulness.

b) Habit, in this context, is more specific.  It denotes one’s regular response to a repeated situation.

3. Policy wise this makes a difference, because habit is a semi-automatic response to a given stimuli, therefore the chance for prejudice is much less.

4. To be a habit the conduct must be sufficiently REGULAR and UNIFORM, or if the circumstances are not sufficiently similar to outweigh the dangers of prejudice, distraction and time-consumption.

5. Proving Habit:

a) Look at case law

b) Relate desired classification to the evidentiary justifications for having different rules for habit evidence and character evidence in the first place. 

c) While there are no restrictions on how Habit may be proven, reputation evidence is not allowed because there is no corresponding hearsay exception for this as there is for character.  However opinion does not fall into this exclusion. 

6. Could also apply to a business custom. 

V. TYPE OF EVIDENCE – “OTHER RELEVANCY RULES”

A. Inadmissible to prove “negligence,” “culpable conduct,” or “Liability”

1.  Subsequent Remedial Measures (FRE 407)

a) Rule:  When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

b) “Subsequent Remedial Measure” – is any action that a person takes after an event to reduce the likelihood of an event’s reoccurrence.

(1) Courts rarely look at the effectiveness of the remedial measure, but rather at what provoked the action to take place.

(2) There is precedent that 407 does not apply to investigations, which are not “remedial measures,” but rather are looking into whether there needs to be a remedial measure or not. 

c) “The timing of Remedial Measures” – The rule makes clear that the remedial measures had to have come before the injury to the plaintiff.

(1) If the remedial measures came after the injuries of numerous other people, but before the injury to the current plaintiff – This becomes a question for FRE 403, because the jurors may tend to overstate the value of the remedial measures as an indication that the situation was unsafe.  Example:  A bunch of products liability claims come against a car manufacturer.  The manufacturer changes something about the car in the new models.  Plaintiff is injured.  FRE 407 does not apply because the action is taken after the injury, but rule 403 prohibited the introduction of the design change b/c the probability that the jury would place too much weight on it.

d) Permissible Uses of Subsequent Remedial Measures

(1) The list given in the rule is not exclusive, the only non-permissible uses are listed in the rule.

e) “If Controverted” – In the second sentence.

(1) Modifies Ownership, control, and feasible alternatives.

(2) Does not apply to the impeachment issue.

(3) Interesting comparison here with Old Chief.

f) Notes:

(1) There is precedent that the exclusion of this evidence only serves it’s intended purpose if the party who made the subsequent remedial measure is a party to the litigation, and that if the party making the changes is not a part to the litigation it should be admissible. 

2. Compromises and Offers of Compromise (FRE 408)

a) Rule:  Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements made in compromise negotiations is likewise not admissible. This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

b) The Policy here is to encourage settlements.

c) Compromise Negotiations and Discovery

(1) Including mention of documents or information in a settlement negotiation does not shield that document from discovery.

d) Attempt to Resolve a Disputed Claim Requirement

(1) If there is no disputed claim or if the statement of fault occurs outside the context of compromise negotiations, the statement of fault will be admissible.

(a) For example, if the offer or statement of fault came before plaintiff made any claim, the statement would be admissible.

(2) If Defendant concedes full liability and was not attempting to reach a compromise, the statement is still admissible.

(3) The Trial Judge must usually decide some preliminary questions of fact. 

e) Conduct or Statements Made During Negotiations

(1) This exclusion covers all statements made during negotiations.

(2) At common law, the exclusion only covered offer and acceptance. 

f) Examples of When Admissible:

(1) To show Bias, the settlement is introduced to show that the witness is receiving a portion of any award.

(2) A municipality’s settlement of a police brutality action may be admissible to show that the municipality knew of and condoned the officer’s conduct.

(3) Proof of negotiation of a settlement can rebut a charge of undue delay.

(4) A municipality’s settlement of a police brutality action may be admissible to show that the municipality knew of and condoned the officer’s conduct. 

g) “If Controverted”

(1) This requirement is absent from FRE 408, nonetheless, in order to have sufficient probative value too overcome a 403 objection, the purpose for which the evidence is offered should be a contested issue in the case.  If it is, it will likely overcome a 403 objection.

h) Notes:

(1) This exclusion may only apply if the party against whom it is being used is a party to the litigation.  If a third party made the offer, or there was a settlement, it may be probative and admissible. 

3. Payment of Medical and other Similar Expenses (FRE 409)

a) Rule:  Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

b) The same policy as in 407 and 408 are invoked here.

c) Admissibility of statements made in conjunction with medical and similar payments.

(1) Statements made in conjunction with the payments –including statements of fault – are NOT excluded.

(2) Advisory Committee notes say that the difference here is that to achieve a settlement, communication is necessary.  Here there are no such similar policy reasons.

d) While not mentioned in the rule, payments (by common law) typically admit evidence of medical payments for other issues, such as to resolve a dispute about whether an injury in fact occurred. 

e) “Similar” expense.  

(1) Who knows.  Not much case law here.  Should it apply to offering to fix someone’s car?

(2) One state court said that defendant paying to clean up a fuel leak did not qualify as a “similar” expense and allowed the evidence in for proof of negligence. 

4. Liability Insurance (FRE 411)

a) Rule:  Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

b) This rule more or less echo’s the other rules in this section for policy considerations, however the text points out: that probative value of insurance is particularly weak. 

c) Permissible uses of Evidence of Liability Insurance

(1) As with other rules in this section, if the use the proponent of the evidence is seeking to admit the evidence under is not a CONTESTED ISSUE, then it will likely be struck by 403 concerns.

(2) Liability insurance offered for some legitimate, contested purpose is usually admitted.

(a) Examples:  Proof of purchasing insurance to rebut claim that the contract not in effect

(b) Proof of insurance covering alleged agent to prove agency

(c) Maintaining insurance introduced to show ownership or control

(d) Bias

(3) If, as is frequently the case, an insurance investigator testifies about the results of an investigation, evidence that the investigator represents a company that insures one of the parties will probably be admissible both as part of the general background information about the witness and as an indication of the possible bias of the witness. 

(4) During Voir Dire, it may be permissible to screen jurors if they have a friend or relative that works for an insurance company.

5. Note on FRE 407, 408, 409, and 411

a) None of the lists given are exhaustive for other permissible uses, it seems that the different languages or the lack of a list for other permissible uses is simply a result of poor drafting.

b) You really don’t have to have these rules, you could probably achieve the same results without them through the use of 403, but we got ‘em; so remember them. 

B. Withdrawn Guilty Pleas, Pleas of No Contest, and Offers to Plead Guilty (FRE 410)

1. Rule: Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

a) a plea of guilty which was later withdrawn;

b) a plea of nolo contendere;

c) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or

d) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

2. Withdrawn Guilty Pleas:

a) In order to withdraw a guilty plea, a person must show cause.  Allowing the fact that they had previously plead guilty would likely undue any curative effect of allowing a person to withdraw from a plea was intended to correct.  Typically, people withdraw pleas b/c they were obtained by use of unlawfulness on the part of some part of the prosecuting authority.

3. Pleas of No Contest:

a) A plea of No Contest (when and where allowed) are by their nature a compromise.  The constitute an acquiescence to a criminal conviction without an admission of guilt or a determination of guilt after an adjudicatory trial.

4. Statements made in conjunction with the process of making and negotiating pleas

a) Plea bargaining is a practical necessity of the criminal process.  The resources are not present to deal with a situation w/out this in effect.  The only way to get people to the bargaining table, is if you don’t use their statements against them.

5. “In the course of plea discussions”

a) If a defendant is merely seeking leniency in the charging decision, without suggesting any possibility of pleading guilty, a court may decide the statement is admissible.

b) Seeking dismissal of charges against 3rd parties may be outside the scope of plea negotiations.

c) Statements made following the completion of plea negotiations are admissible.

d) THE DEFENDANT’S STATEMENTS MUST BE MADE “TO AN ATTORNEY FOR THE PROSECUTING AUTHORITY.”  Thus statements made to police officers are not excluded, unless the police officer received the statement as part of the deal with the prosecutor.

e) WHOSE PERSPECTIVE?  There is substantial authority for approaching the question whether 410 is applicable from the perspective of the defendant.  Statements will not be admissible if the defendant (or the attorney, speaking as the defendant’s agent) had an objectively reasonable subjective belief that plea negotiations with a prosecuting authority were taking place.

6. Exceptions in (c) and (d) (in actuality (3) and (4) in the FRE)

a) The first exception is an acknowledgement of the rule of completeness of FRE 106 – if the defendant introduces a portion of what was said at the plea negotiations, the prosecutor can introduce other statements that provide a context or explanation for the statement introduced by the defendant.

b) The second allows the prosecutor to bring perjury charges against the defendant if he lies under oath during a plea negotiation (which is seldom under oath, so this rule gets used very rarely).

7. Waiver of 410’s Exclusion Mandate

a) Defendant’s can waive the exclusion mandate.  Typically this is done at the outset of negotiations.  This can definitely be done for impeachment of the defendant.

b) It may also (as some circuit courts allow, and the terrible trio stated in dicta) be allowed in the prosecution’s case in chief.

C. Similar Happenings

1. Questions involving similar happenings evidence arise most often in the following types of situations:

a) Offers to prove that the tort defendant has committed similar torts in the past (eg. Evidence of prior fraudulent behavior to show that the defendant defrauded the plaintiff; repeated acts of police misconduct to show institutional policy);

b) Offers in a tort case to prove that an instrumentality has caused other similar injuries (evidence that other individuals previously fell down the same staircase that plaintiff fell down to show both that the defendant was aware of the faulty staircase and that the faulty staircase was responsible for plaintiff’s injuries);

c) Offers to prove that a party has filed similar claims in the past;

d) Offers in a breach of contract case to prove that a party has entered into similar contracts (evidence of other contracts between the plaintiff and defendant offered by the plaintiff to prove the terms of the current contract between plaintiff and defendant);

e) Offers of other property transactions to prove the value of property (evidence of the sales price of similar parcels of property to establish the value of property subject tot he government’s exercise of its eminent domain right).

2. There is no FRE addressing this point, so common law still dictates whether this type of evidence is admissible.

3. The Approach to the Admissibility of Similar Happenings Evidence.

a) Why is the evidence arguably relevant? (as previously indicated)

b) If the evidence is relevant does some specific exclusionary rule like 404 or the hearsay rule make the evidence inadmissible?

c) If the evidence is relevant and not inadmissible pursuant to some specific exclusionary rule, is the evidence inadmissible because its probative value is substantially outweighed by 403 concerns?

4. Application of 403 to evidence of Similar Happenings

a) Notice:  Most often courts will allow similar happenings evidence to come in under a theory that it put the other party on notice.

b) When not about notice: courts usually require that the current situation has to be “substantially similar” to the previous events.  (A high degree of similarity)

c) Time concerns: The court should consider not only how much time the proponent of the evidence needs to establish these events, but also the time needed to rebut them.  If the probative value of the happenings is not great, this can represent a substantial barrier.   

5. Non-Similar Happenings:

a) It is possible to use the inverse of this as well.  You can argue that the stairs are safe b/c no one has ever fallen on them before.

b) Courts generally require:

(1) Similar conditions

(2) A significant number of nonhappenings.

D. Curative Admissibility:

1. No Federal Rule dealing with curative admissibility.

2. Is likely to apply only in situations in which a timely objection to the opponent’s inadmissible evidence is unlikely to correct the unfairness of presenting or suggesting that evidence to the jury.

3. In these limited situations court may permit parties to introduce otherwise inadmissible evidence to respond to an opponent’s inadmissible evidence. 

VI. type of evidence – hearsay

A. Hearsay Rule:

1. FRE 802: Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.

a) FRE 801(a): A "statement" is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

b) FRE 801(b): A "declarant" is a person who makes a statement
c) FRE 801(c): "Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

2. Policy Reasons to Exclude Hearsay Statements:

a) Narration – The declarant may have misspoke when making the statement.

b) Ambiguity – There may be more than one interpretation for the statement to which the listener only attributed one meaning.

c) Sincerity – There is no way of knowing that the declarant was truthful with the listener, they may have been trying to deceive.

d) Perception – The person may not have accurately perceived what occurred.

e) Memory- The declarant may not have accurately recalled when telling the witness about the event.

f) OVERALL – A witness’s oath, demeanor, and cross-examination are thought to reduce testimonial dangers and to make in-court testimony more reliable.

3. Hearsay statements have to be for “the truth of the matter asserted”

a) If it is not offered for the truth, but instead for another purpose, then it is not hearsay. 

b) Effect on the listener is a common example of a non-hearsay use.

(1) Out-of-court statements offered to rove their effect on the listener are relevant in many different kinds of cases.  Substantive law of torts and crimes often turn upon a listener’s response to warnings, notices, instructions, and threats.  It can also be used to create a specific state of mind, such as knowledge, duress, good faith, provocation, or reasonable apprehension of bodily harm. 

c) Legally Operative Facts are also not hearsay.  The are when a statement is the focus of the litigation.  For example in a dispute over an oral contract, anyone could testify about what they heard.  The contract itself would be admissible as well if the dispute had arisen over the contract.  Note:  This is not an exception, if the statement is a Legally Operative Fact, it is not hearsay.

d) There is no set list, it can be anything that is relevant, but not for the truth of the matter.  If this is the case the court should consider it’s admissibility under FRE 403.  There is additionally the possibility of giving a limiting instruction. 

4. The statement has to be one made “other than one made by the declarant while testifying at the trial or hearing.”

5. Hearsay / Lay Opinion / First Hand Knowledge Rule:

a) If someone is testifying at court that, “John ran the stop and hit Sue.”  There are 3 ways the witness could know this.  1. The witness could have seen it, 2. The witness could have been told by Sue or John, or 3. The witness could have inferred it from the position of the cars.

b) The opposing counsel should know how the witness came into possession or this information.

(1) Object:  Lack of first hand knowledge.  (The judge should then make an inquiry into how the witness learned the info).  

(2) If the answer is 1. Then it is admissible.

(3) If the answer is 2. Then it is hearsay.

(4) If the answer is 3. Then the lay opinion rule comes into play.  The witness could describe the position of the cars and allow the jurors to decide how the accident occurred for themselves.

6. Multiple hearsay – you have to have an exception for each layer of the hearsay. 

7. Non-Verbal Conduct

a) Nonverbal conduct, if intended as an assertion, is hearsay.

b) Nonverbal conduct, that is not intended as an assertion, is not hearsay.

(1) Can’t lie if you didn’t intend to assert anything.

(2) Couldn’t testify about any thing if you couldn’t say what someone was doing.

(3) Can cross-examine someone about the actions of the person.  Basically there is no reason to exclude it.

c) Preliminary Questions of Fact (whether the declarant intended the conduct as an assertion) are 104(a) concerns for the court to determine by a preponderance of the evidence.

8. Utterances relevant for the Truth of the Declarant’s Unstated Beliefs

a) Someone says, “I was on my way to go buy drugs from John,” when arrested.  Later the police try to introduce the statement against John, not to prove that the speaker wanted to buy drugs, but for the implied assertion that John sold drugs.  

(1) FRE 801 – Under the Federal Rules of Evidence, because the statements are not offered for the literal truth of the statements (that the speaker was on the way to buy drugs), they are not included in the definition of hearsay, and are therefore admissible if relevant and conform with the other rules of evidence. 

(2) Intent Jurisdictions:

(a) If we accept that the declarant intended this in their communication, then it is hearsay.

(b) If we deny that the declarant intended this in their communication, then it is not hearsay, but it is also not relevant on the issue of whether John is in fact a drug dealer.

9. Procedural Aspects of Introducing Hearsay Evidence

a) Proponent offers evidence

b) Opponent objects on grounds of hearsay

c) Judge must decide whether the evidence is hearsay under 801(a)-(c).

d) If it does, judge decides whether it fits within the categorical terms of a specific exemption or exception.

(1) The burden is on the proponent of the statement to produce foundational evidence – typically evidence of who the declarant is, what the content of the statement is, or the out-of-court circumstances in which the hearsay statement was made – that satisfies the categorical terms of the specific exemption or exception aimed for.  (THESE ARE THE FOUNDATIONAL REQUIREMENTS FOR EACH PIECE OF EVIDENCE) 

B. Hearsay Exemptions:

1. FRE 801(d):  A statement is not hearsay if—

a) (1)  Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or 

b) (2)  Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.

2. Prior Statement by Witness:

a) Common Elements:

(1) The out-of-court declarant is testifying at the trial or hearing

(a) Has to be the same person that made the out-of-court statement on the stand the second time. 

(2) and is subject to cross-examination concerning the statement.

(a) Cross-Examination can mean redirect also (so a party could bring the statement in during the cross-exam of the witness, giving the proponent of the witness, the chance to “cross-exam.”

(b) Prior statements can also be brought up by a third party, if the declarant-witness is still available in court or subject to recall by the opposing party.

(c) What constitutes “subject to cross-examination?”  - Oath, being on the stand, and responding willingly to questions.  If the witness feigns memory loss, denies making the statement or the underlying facts of the occasion, it is 

(3) NOTES:

(a) Still a requirement of personal knowledge in the prior proceeding.  Some courts impose a 104(a) analysis to whether the hearsay declarant had personal knowledge.  This can make it pretty difficult to admit. 

b) Inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition.

(1) Foundational Facts (104(a)):

(a) Contents of the statement are inconsistent with testimony given at trial;

(b) The statement was made under oath subject to the penalty of perjury; and 

(c) The statement was made at trial, hearing, other proceeding, or in a deposition.

(2) Inconsistency:

(a) Sometimes it is obvious

(b) Declaring that a prior statement is false can meet this requirement.

(c) Saying that something “might” have happened.  All this falls under 104(a).

(d) Evasion, silence, or changes in position can meet this requirement.

(3) Oath:

(a) Statement made under oath

(b) Oath administered by a person with legal authority to do so.

(4) Trial, hearing, other proceeding, or in a deposition:

(a) Typically statements made in the course of interviews and lineups are held not to be within the meaning of other proceedings.

(5) CALIFORNIA ALL PRIOR INCONSISTENT STATMENTS ARE ADMISSIBLE FOR THE TRUTH OF THE MATTER.

(6) If one of the foundational requirements is not met, then the statement can still be admitted to impeach the witness as a prior inconsistent statement. 

c) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.

(1) Foundational Facts:

(a) Contents of the statement are consistent with testimony given at trial; and

(b) The statement is offered to rebut a charge of recent fabrication or improper influence or motive.
(2) Consistent: You should be able to tell this one, you dope!

(3) To rebut a charge

(a) The statement has to have been made before the motive to fabricate arose.

(b) Several circuit courts refuse to recognize that the motive to fabricate arises at the time of arrest, and say that it only happens when the prosecutor makes a deal with the defendant. 

(4) Recent Fabrication or improper influence or motive:

(a) The class case is someone turning state’s evidence against a former co-conspirator.

(5) NOTE:  Statements that do not meet this requirement can’t be admitted for the truth of the matter, but can be admitted for the purpose of rehabilitating a witness.  

d)  one of identification of a person made after perceiving the person.

(1) Foundational Facts:

(a) Statement is one of identification of a person; and

(b) The statement is made after the declarant perceived that person.

(2) No required oath, no required charge of inconsistency or consistency.  So the prosecution can bring an identification in whenever they want to.

(3) Made after perceiving a person

(a) This section was designed for admitting testimony of lineups, showups, picture lineups, police sketch drawings.

(b) It has been used for descriptions before, but infrequently.

(4) Identification of a person

(a) Seems to be just limited to physical description

(5) Policy reasons for this odd rule:

(a) People’s identification is probably better the closer to the time of the event.

(b) Balanced w/ no oath. 

3. Party admission:
a) COMMON ELEMENT:  The statement is offered against a party, and is

b) the party's own statement in either an individual or a representative capacity

(1)  Foundational Requirements:

(a) Statement is made by a party; and 

(b) Statement is offered against that party.
(2) Any out-of-court statement made in any context by any party (whether plaintiff or defendant) to any action (whether civil or criminal) may be admissible, unless otherwise objectionable, if offered against that party.

(3) NO REQUIREMENT OF FIRST HAND KNOWLEDGE

(4) COURTS DO NOT TYPICALLY EXCLUDE BECAUSE THE STATEMENT IS A LAY OPINION EITHER.

(5) Policy:

(a) The party probably did not say anything that would hurt themselves without thinking about what they said.

(b) The party is a party to the litigation, and therefore can take the witness stand and explain the circumstances surrounding the statement if they want to.

(6) This applies to criminal defendants as well, it is settled that this rule does not infringe on the 5th amendment rights of the defendant.

(7) Who decides:

(a) If the evidence is an unsigned letter that has no probative value or prejudicial effect if the jury would decide that the party is not the author, then it should be determined under 104(b) (because the letter would be irrelevant if the jury determined that the letter was not authored by the party)

(b) If the letter contained prejudicial information about the party, that may effect the jury if they did not find that the party was the author, the it should be a 104(b) question.

(8) Multiple Party Cases:

(a) Can’t offer one party’s admission against a fellow party, even if on the same side of the v.

(b) Can’t use redacted confessions or anything else that is obvious that another (the other party) was implicated in the statement. 

c) a statement of which the party has manifested an adoption or belief in its truth

(1) Foundational Facts:

(a) Statement has been made

(b) The party has done something to manifest adoption of it or to show belief in its truth; and

(c) The statement is offered against the party
(2) Manifesting Adoption of the Statement:

(a) Proponent must show that the party heard the statement

(b) There is no limitation on the type of language or conduct that might be regarded as an adoption of the statement.

(i) Adoption can be by silence.  This is a 104(a) question and the burden is on the proponent (as in all hearsay rules)

(3) NO REQUIREMENT OF FIRST HAND KNOWLEDGE

(4) Policy reasons for allowing adoptive admissions – party would not adopt a statement made by another without having a belief in its accuracy.  The party can still dispute these inferences, and the statement’s accuracy at trial. 

d) a statement by a person authorized by the party to make a statement concerning the subject

(1) Foundational Facts:

(a) Statement concerns a subject;

(b) The statement was made by someone whom a party authorized to make a statement concerning the subject; and 

(c) The statement is offered against the party.

(2) Statements by attorneys

(a) Pleadings, answers, interrogatories, responses to requests for document, briefs, and opening and closing statements are all held to be authorized by the party.

(3) People can also be authorized to speak for the person. 

(4) If the party is not an agent (next section) the statement must have been authorized. 

(5) MANY COURTS DO NOT REQUIRE FIRST HAND KNOWLEDGE

(6) FRE 801(1)(d) – Second Half - Proving The Party Admission:   The contents of the statement shall be considered by are not alone sufficient to establish the declarant’s authority under subdivision (C) – this section.

e) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

(1) Foundational Facts:

(a) The declarant is an agent or servant (employee) of the party;

(b) The statement was made during this relationship;

(c) The statement concerns a matter within the scope of the agency or employment; or

(d) The statement is offered against the party.

(2) Concerns a matter within the scope of the agency or employment

(a) This is pretty narrow. Example:  cabin steward not allowed to testify about the function of a sliding glass door on a cruise ship, b/c he was not from the engineering department.

(3) Statement must be made “during” the employment relationship. 

(4) If the party is not an agent, then the statement must have been authorized 

(5) MANY COURTS DO NOT REQUIRE FIRST HAND KNOWLEDGE

(6) AGAINST GOVERNMENT: Many courts will not allow the introduction of these statements against the government.  “No one can bind the sovereign.”  Some courts will depend upon the level of the government official.

(7) FRE 801(1)(d) – Second Half - Proving The Party Admission: The contents of the statement shall be considered by are not alone sufficient to establish the agency or employment relationship and scope thereof under subsection (D) – this section.

f) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy 

(1) Foundational Requirements

(a) The declarant and the party against whom the statement is offered were both members of the same conspiracy;

(b) The statement was made during the course of the conspiracy; and

(c) The statement was made in furtherance of the conspiracy
(2) Proof of co-membership:  Have to prove

(a)  The declarant was a member of the conspiracy

(b) the party against whom the statement is being used is a member of the conspiracy.

(c) 104(a) questions

(3) During the course of the conspiracy

(a) Statements made prior to the party, against whom they are being used, joining the conspiracy may not be used to prove the party’s participation, but may be admissible to show the nature of the illegal enterprise and its preparations.

(b) Principally, the issue of this requirement is whether the statements made during the concealment phase (after the objectives of the conspiracy have been met or the conspiracy has been thwarted – usually by discovery or arrest) can be used.  These are not within the scope of the conspiracy because every participant has a reason to lie (cya). 

(4) In Furtherance of the Conspiracy

(a) “idle chatter” and statements among conspirators that merely narrate past events have been held not to satisfy this requirement.

(b) Statements held that keep co-conspirators informed of significant events and problems have been held admissible.

(5) Policy reasons:  Primarily necessity.  The belief that these statements are truthful comes from the requirements that they be during and in furtherance of the conspiracy. 

(6) FRE 801(1)(d) – Second Half - Proving The Party Admission: The contents of the statement shall be considered by are not alone sufficient to establish the existence of the conspiracy and the participation therein of he declarant and the party against whom the statement is offered under subdivision (E) – this section.

(a) The judge will make determinations on all preliminary facts using 104(a).

(b) The judge will not inform the jury to reconsider the relationship issue as a necessary precondition to using the statements for their truth.

(c) “Bootstrapping” – b/c the judge can use all evidence of a conspiracy (not just admissible evidence) under rule 104(a), it is possible to admit a statement under 104(a) where the jury would not have found the existence of a conspiracy under 104(b).

(d) The judge will not inform the jury of their finding of a conspiracy.

(e) This rule makes clear thought that the judge must have some other evidence besides the statement to admit a statement under this exemption.  This is flexible though, and it could be met simply with the identity of the speaker or the circumstances in which the statement is made.

(f) The court can conditionally admit evidence in the trial, if the witnesses necessary for a finding under 104(a) have not all been examined yet.  (however getting a ruling out of the jury’s hearing is strongly preferred) 

C. Hearsay Exceptions:  

1. Not Requiring Unavailability  -  FRE 803

a) The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

(a) Foundational Requirements:

(i) The occurrence of an event or condition

(ii) The contents of the statement describe or explain the event or condition; and

(iii) The declarant made the statement while perceiving the event or condition, or immediately thereafter.

(b) Policy

(i) No time to fabricate

(ii) Because so close in time to the event, no time to forget.

(c) Time is not clear from the rule, seconds or minutes probably.

(d) The statement can itself be used to satisfy the foundational requirement that the event in fact occurred. – it alone could be enough, the court will take into account the credibility of the witness in its 104(a) analysis though, so it might require more evidence, which could be more difficult here than with an excited utterance, b/c there is more likely to be a record of an exciting event occurring.

(e) Declarant must have personal knowledge.  This also can be proven with the statement. 

(2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

(a) Foundational Requirements

(i) The occurrence of a startling event or condition;

(ii) The contents of the statement relate to a startling event or condition;

(iii) The statement was made by the declarant while under stress of excitement; and

(iv) The stress of excitement was caused by the startling event or condition.

(b) Time is as long as the stress exists.

(c) The statement can itself be used to satisfy the foundational requirement that the event in fact occurred.

(d) Declarant must have personal knowledge.  This also can be proven with the statement.

(3) Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.

(a) Foundational Requirements:

(i) The contents of the statement must express the declarant’s currently existing state of mind at the time of the statement,

(ii) State of mind may include emotion, sensation, physical condition, intent, plan, motive, design, mental feeling, pain, and bodily health; and

(iii) A state of mind of memory or belief may not be used to prove the fact remembered or believed unless it relates to the declarant’s will.

(b) Judge can decide on the contents of the statement

(c) Can’t be a statement like, “I used to hate John” unless introduced to show that the person likes John now.

(d) Statements of memory or belief may be used to prove a declarant’s then-existing relevant state of mind, but may not be admitted to prove the fact remembered or believed, unless the fact relates to the declarant’s will.

(i) “I think my brakes are bad” is admissible to prove that the person was on notice, but not that the brakes were bad.

(ii) “I want Harry to inherit all of my estate so I have left it all to him in my will” is admissible to prove the state of mind of the declarant as well as the terms of the declarant’s will.

(e) Direct v. Indirect

(i) “I hate John”

(ii) “John has really done bad things to my wife”

(iii) The first is hearsay and would fall under this exception, the second may not be hearsay (it would be if offered to prove that the declarant hates john in an intent jurisdiction).  Either way both statements will come in as either not hearsay or a hearsay exception.

(f) The statement does not have to be contemporaneous with the event to be relevant, it could be before or after to show that at that point in time the person had the emotion (which then the jury could infer that they still “hated john” two weeks later during the murder). 

(4) Statements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

(a) Foundational Requirements

(i) The statement must describe medical history, past or present symptoms, pain, sensations, or the inception or the general cause or external sources of symptoms;

(ii) A statement about the cause of source must be reasonably pertinent to diagnosis or treatment; and

(iii) The statement must be made for the purpose of medical diagnosis or treatment.

(b)  There is some overlap here with (3) but this applies to some past statements like, “yesterday I had a fever.”

(c) This exception allows for descriptions of how the injury took place if the description is pertinent to the medical treatment.  “I got hit by a car while crossing the street.”  This often arises in cases of child abuse or molestation.

(d) Requiring Proof of Medical Purpose:

(i) There is a split over whether this applies.  Typically it is not a problem with adults, but with small children the child might not be able to make this connection.  Some courts allow it, others don’t.

(e) Not a problem if the medical visit was in anticipation of litigation.

(f) Naming a person is probably not included in this rule. 

(5) Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

(a) Foundational Requirements

(i) The declarant is testifying as a witness;

(ii) The statement is in the form of a memorandum or record;

(iii) The statement concerns a matter about which the witness cannot remember sufficiently to testify fully and accurately;

(iv) The witness once had personal knowledge of the matter;

(v) The statement was made or adopted when the matter was fresh in the witness’s memory; and

(vi) The statement correctly reflects the witness’s knowledge.

(b) Can be in the form of notes

(c) No limitation on the subject matter

(d) The witness must not be able to remember, and must say so when asked in court.

(e) Must be some evidence that the statement should be accurate.  This can be direct, but more likely circumstantial.  An example would be notes for a class.  Why would you take inaccurate notes for a class in school.  Erasure marks would be another indication.

(f) The item can be read into the record (It does not itself go into the record)

(g) Could involve more than one person, as in one shouts while the other writes for inventory.

(h) You can also use the notes to refresh recollection of a witness.

(i) FRE 612 - Except as otherwise provided in criminal proceedings by section 3500 of title 18, United States Code, if a witness uses a writing to refresh memory for the purpose of testifying, either—

(a) while testifying, or 

(b) before testifying, if the court in its discretion determines it is necessary in the interests of justice, 

an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness. If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal. If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.

(ii) The other party is entitled to inspect the document.

(iii) Anything that is used to refresh memory is discoverable by the other party.  Including documents that would be ordinarily covered by the attorney-client privilege or work product doctrine. 

(6) Records of regularly conducted activity. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11) , Rule 902(12) , or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

(a) Foundational Requirements

(i) The statement is in written or recorded form;

(ii) The record concerns acts, events, conditions, opinions, or diagnoses;

(iii) The record was made at or near the time of the matter recorded;

(iv) The source of the information had personal knowledge of the matter;

(v) The record was kept in the course of regular business activity; and

(vi) It was the regular practice of the business activity to make the record.

(vii) NOTE:  proponent must produce a custodian or other qualified witness to testify about the foundational requirements or to present a written declaration certifying such foundational facts.

(viii) NOTE:  Can be excluded by the judge if the source of information or the method or circumstances of preparation show lack of trustworthiness.

(b) What is a business is interpreted very broadly.

(c) Record is also very broad it could be a memo, report, record or data compilation.

(d) The topic could be very broad as long as that type of record is regularly kept.

(e) Original source must have personal knowledge.

(f) The regular requirements make it trust worthy.  It must be a subject regularly recorded and (temporally) regularly recorded.

(g) Whether or not the witness is the creator of the record, he/she must be able to testify about the procedure of the record keeping. (doesn’t even have to be an employee as long as they know the companies procedures for completing the record.

(h) Justification

(i) Reliability

(ii) Necessity

(i) Exclusion for Untrustworthiness

(i) Opponent has the burden of showing that it is not trustworthy.

(ii) The motivation of the preparation is probably what would fit something into this category.

(iii) Under the FRE opinions and diagnoses are covered by this rule (In CA they are not)

(a) Can be excluded under 702 (not qualified as expert), 705 (bases for expert opinion cannot be disclosed), or 403 (jury may give too much weight to the document).

(j) If multiple levels need an exception for each level.

(k) The “or from a person with information” only extends to people with a business duty to report to the record, if provided from a person with no business duty, then the information must be verified.

(l) THERE MUST BE A BUSINESS DUTY TO CREATE THE RECORD, SO AN EMAIL MAY NOT FIT INTO THIS REQUIREMENT IF THERE IS NO DUTY TO SEND IT. 

(m) Police Reports?  - probably excluded for trustworthiness issues.

(7) Absence of entry in records kept in accordance with the provisions of paragraph (6). Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.

(8) Public records and reports. Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.

(a) Foundational Requirements

(i) The statement is in the form of a record or report from a public office or agency; and

(ii) The contents of the record involve:

(a) Matters observed and reported pursuant to a duty imposed by law, but not matters observed by police or law enforcement in criminal cases; or

(b) Factual findings resulting from an investigation authorized by law, but not against the defendant in a criminal case.

(c) NOTE:  Can be excluded by the judge if the source of information or the method or circumstances of preparation show lack of trustworthiness.

(b) Can be housing keeping documents or documents required by law for them to produce.

(c) No requirement of a foundational witness.

(d) No requirement of first hand knowledge

(e) No requirement of contemporaneity

(f) Can contain multiple levels of hearsay as long as each level has a public duty under 803(8)(B).

(g) Under 803(8)(C) there is no requirement that everyone giving evidence (multi-level hearsay) be under a legal duty to do so.  If the original source had personal knowledge there is no reason why a report of factual findings would be inadmissible for this reason.  

(i) The jury would be instructed that such statements are not admitted for their truth, and are just introduced as a basis for the investigator coming to his conclusion.  

(ii) Court judges findings are not admissible under this exception, but administrative findings (including administrative law judges) are admissible.  The court may exclude these under 403 though for their extraordinary influence over the jury. 

(h) While police reports can not be used against a CRIMINAL DEFENDANT, courts generally allow criminal defendants to use them.  

(i) Factual Finds contained in government reports are admissible with the rest of the report, as long as there is evidence of their trustworthiness.

(j) Since Oates, routine, bureaucratic and nonadversarial reports made by law enforcement personnel, and even by police officers, need not be excluded in criminal cases.

(k) Factors indicating Lack of Trustworthiness (which could exclude any public record under (A), (B), or (C).

(i) The timeliness of the investigation

(ii) The special skill or experience of the official

(iii) Whether a hearing was held and the level at which conducted

(iv) Scope and methods of the investigation

(v) Biased motivation

(vi) Failure to interview key sources of information. 

(9) Records of vital statistics. Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law.

(10) Absence of public record or entry. To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.

(11) Records of religious organizations. Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization.

(12) Marriage, baptismal, and similar certificates. Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter.

(13) Family records. Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like.

(14) Records of documents affecting an interest in property. The record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office.

(15) Statements in documents affecting an interest in property. A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document.

(16) Statements in ancient documents. Statements in a document in existence twenty years or more the authenticity of which is established.

(17) Market reports, commercial publications. Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations.

(18) Learned treatises. To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits.

(19) Reputation concerning personal or family history. Reputation among members of a person's family by blood, adoption, or marriage, or among a person's associates, or in the community, concerning a person's birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history.

(20) Reputation concerning boundaries or general history. Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or State or nation in which located.

(21) Reputation as to character. Reputation of a person's character among associates or in the community.

(22) Judgment of previous conviction. Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused. The pendency of an appeal may be shown but does not affect admissibility.

(a) Foundational Requirements:

(i) Judgment must follow a criminal trial or guilty plea;

(ii) Judgment must be for a crime punishable by death or more than one year’s imprisonment

(iii) Judgment must be offered to prove the truth of a fact essential to the judgment; and

(iv) Judgment offered against a criminal defendant must be a judgment entered against that defendant, unless it is offered only for impeachment. 

(23) Judgment as to personal, family or general history, or boundaries. Judgments as proof of matters of personal, family or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.

(24) Other exceptions. A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.

2. Requiring Unavailability  - FRE 804

a) Definition of unavailability. "Unavailability as a witness" includes situations in which the declarant—

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or 

(2) persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or 

(3) testifies to a lack of memory of the subject matter of the declarant's statement; or 

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or 

(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means. 

A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: 

(1) Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. 

(2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death. 

(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement. 

(4) Statement of personal or family history. (A) A statement concerning the declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other's family as to be likely to have accurate information concerning the matter declared. 

(5) Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.

3. The Residual Exception – FRE 807

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.

a) Foundational Requirements

(1) The statement must have circumstantial guarantees of trustworthiness

(2) These guarantees should be “equivalent” to the exceptions in Rules 903 and 804.

(3) The statement is offered to prove a material fact;

(4) The statement is more probative on the point for which it is offered than any other evidence that can be secured through reasonable efforts;

(5) Admission will serve the general purposes of the rules and interests of justice; adn

(6) Notice is given to the opponent.

b) No Categorical requirements concerning the identity of the declarant, the content of the statement, or the circumstances in which the statement is made.

c) No categorical requirement that the declarant be unavailable.

d) Generally must meet the requirements of reliability and necessity.

e) Circumstantial Guarantees of Trustworthiness

(1) Reliability of Testimonial Qualities

(a) Facts relating to the identity, knowledge, qualifications and motivation of the declarant, the content of the statement, and the circumstances in which it was made are all considered for their effect on testimonial qualities.

(2) Independent Corroboration

(a) Independently corroborating evidence that the facts asserted in the particular hearsay statement are probably accurate.

(3) Equivalency (of 803 and 804)

(a) Not strictly required b/c of the breadth of information that is allowed under these categorical exceptions.

(4) Near Miss

(a) A mixed review in the courts, some say that being close to a categorical exception increases reliability, others say that it would undermine the clarity of the categorical exceptions to allow this in.

(5) Offered to prove a material Fact

(a) Typically this means nothing more than the statement is relevant

(6) More probative on the point than other reasonably available evidence.

(a) Proponent must show that they were reasonably diligent in securing alternate evidence.

(7) Serve the purposes of the rules and the interests of justice

(a) Not a very helpful standard

(8) Notice

(a) Required notice before trial, although courts have allowed it if 7 days notice at the beginning of trial was given, and have even granted continuances to allow it.

(9) Overall

(a) It was not intended to be used often

(b) Academics would say that it is overused.

f) Hearsay and the Confrontation Clause

(1) Hearsay exception must fit into a “firmly rooted” category of hearsay exception.

(2) All hearsay exceptions except for the residual exception are “firmly rooted.”

(3) The confrontation clause protects the defendant of a criminal trial.

(a) Thus all hearsay exceptions are available in civil trials.

(b) All hearsay exceptions are available to the criminal defendant, and all but the residual exceptions are available to the prosecutors.

VII. pROCEDURE – IMPEACHMENT AND REHABILITATION

A.  Basic Issues Regarding Impeachment Evidence:

1. Impeachment evidence is evidence that does not go specifically to a fact of consequence in the case, but rather to how much weight should be given a given piece of evidence.  There are a variety of ways to discredit a witness:

a) Evidence that a witness has a character for untruthfulness suggests that the person may be untruthful on the witness stand.

b) Showing that the witness has a bias or interest in the case suggests a motive for being untruthful.

c) Attacks on other testimonial qualities such as the witness’s narrative or perceptive abilities may also undermine a witness’s credibility.  (blind or not wearing glasses).

d) Proof of a witness’s inconsistent statements suggests that the fact finder should be skeptical about the accuracy of the witness’s testimony.

e) Testimony from other sources that contradicts the witness may reduce the witness’s believability.

2. Limitations of Impeachment Evidence:

a) The proponent of the impeachment evidence in resisting a directed verdict or summary judgment motion cannot rely on that evidence to satisfy a burden of production.

b) The proponent in closing argument cannot rely on the impeachment evidence as substantive proof of disputed facts.

c) Whenever the evidence is relevant but inadmissible for some nonimpeachment purpose, the party against whom the evidence is offered can make an FRE 403 objection and, if the evidence is admitted, is entitled to a limiting instruction.

3. Impeachment can be through:

a) Cross-examination

b) Extrinsic Evidence (Such as another witness’ testimony or an Exhibit (such as conviction record).

4. Bolstering Credibility

a) Generally you can’t bolster a witness’s credibility until they have had some impeachment of them.  At common law this was required.  Under the FREs there is no such requirement, however most courts adhere to the common law or use 403 to keep this evidence out until contradicted.

B.  Impeachment and Rehabilitation with Character Evidence

1. There is a general exception to the rule that you can’t use character evidence for an inference of acting in conformity with character, when it comes to a witness’s character for truthfulness or untruthfulness.  FRE 404(a)(3).

2. This exception applies to all witnesses in all trials.  Criminal defendants do not have the option to keep the door closed to this type of evidence.

3. Rule:  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.  FRE 608(a).

a) The rule permits the use of opinion or reputation of character for truthfulness.

b) Courts do not allow the bolstering of a witnesses credibility (ie. Character for truthfulness) until it has been attacked.  TB:  Courts traditionally have regarded impeachment by showing convictions (609) or bad acts that did not result in convictions (608(b)) as attacks on a witness’s character.  HOWEVER, courts generally do not acknowledge proof of witness bias as an attack on character.  UNCLEAR, if prior inconsistent statements or demonstrations of contradiction are attacks on the witness’s character and depend on the circumstances.

4. Rule: Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.  FRE 608(b).

a) As stated in the rule:  The examiner is bound by the witness’s answer.  Because they can not introduce extrinsic evidence to disprove a statement by the witness.

b) Some courts define the word “credibility” in the first sentence to be broader than just character for truthfulness.  These courts may also not allow specific instances to be proved for bias.  This is the minority view and proposed changes of the rules make it clear that it is supposed to just be credibility.

c) Although this rule is does not have a time limitation set out like rule 609, be prepared to analogize with that, b/c some specific instances may be real old and the probative value severely diminished.

d) Typically, appearing as a witness is a waiver to the 5th amendment, at least to the extent of direct examination.  BEING A WITNESS IS NOT CONSIDERED A WAIVER FOR ALL CHARACTER REASONS.

e) TB:  The denial of evidence of specific instances should be narrow.  It should only apply to character evidence.

f) Rational for excluding extrinsic evidence:  To avoid mini-trials confusing issues and extending the trial.

g) What specific instances are relevant to truthfulness can be tricky.  Some crimes do, obviously perjury.  Some crimes don’t, such as murder.  Some crimes may, bribery or theft depending upon the facts of the case.

h) Don’t forget 403 – although the TB says not much kept out here (typically it would involve the defendant as a witness).

i) Because of the suggestiveness that is likely to inhere in a question about a specific act relating to truthfulness, courts have held that the examiner must have a good faith basis for believing that the act occurred.

j) 608(b)(2) – allows a party to ask the character witness if the character witness is aware of relevant specific acts committed by the person whose character was the subject of the witness’s testimony.  This must be directed at the witness the character witness is testifying about, otherwise it would violate the rule against using extrinsic evidence to prove the principal witness’s character.

5. Impeachment by evidence of conviction of crime

a) GR:  For the purpose of attacking the credibility of a witness, 

(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and 

(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.  FRE 609(a).

b) TIME LIMIT - Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.  FRE 609(b).

c) Elaboration – 609(a) allows impeachment for 2 types of convictions:

(1) Convictions for crimes punishable in excess of 1 year. (ie. Felonies)

(a) For witnesses other than the defendant, Rule 403 is used to determine the prejudice to the defendant.

(b) For the criminal defendant as a witness, the probative value of the conviction must outweigh the prejudice to the witness.

(c) Weighing Probative Value:  The evidentiary fact that the conviction is offered to prove is the truthfulness of the witness at the time of the witness’s testimony.  The considerations are:

(i) The age of the conviction

(ii) How probative the crime is to show bad moral character or general disposition for law-breaking, which in turn shows a disposition for untruthfulness.

(iii) The witness’s intervening behavior.

(d) Weighing Unfair Prejudice:  Two primary concerns:

(i) Is there a chance that the admitted evidence could have a spill over effect on the defendant, or if the witness is the defendant, could the jury disregard the reasonable doubt standard and convict on bad character?

(ii) Is there a chance that the jury would use the behavior, not just for the truth-telling character of the witness, but also to say the person acted in conformity with character?  (most likely when the witness is also the defendant)

(iii) The more similar the present case is to the past conviction the more the prejudice.  The similarity in the crimes does not increase the probative value of the prior conviction because the only thing that the juror’s are supposed to infer from the conviction is the likelihood that the witness is not telling the truth at trial. 

(e) The Reversal of the 403 test:  When the witness is a criminal defendant the test is the reverse 403 test.  The probative value must out weigh the prejudice.   

(2) Convictions, regardless of potential punishment, for crimes of dishonesty and false statement.

(a) The court has no discretion to exclude this evidence if it falls within the time frame set out by the rule.

(b) This is usually construed narrowly, examples are:  perjury, false statement, criminal fraud, embezzlement or false pretenses.  This is not an exclusive list.

(c) Some courts will look to the facts of the underlying dispute to determine what falls into this category.  This is not likely, but may be the case.

d) Interpreting the time limitations:

(1) All crimes, even dishonesty and false statements are subject to the reverse 403 test in FRE 609(b), if they are older than 10 years.

(2) The time runs from the time of conviction or release from imprisonment, whichever is later.

(3) Although there is no firm rule, courts think generally that convictions older than 10 years should not be admissible. This rule adds the word SUBSTANTIALLY so it is even harder to meet that the earlier reverse 403 test in 901(a)(1).  

e) No bar on the introduction of extrinsic evidence, so if the witness lies about a conviction, you can prove it.

(1) Proof of a conviction is very easy compared to the 408(b) concerns of creating mini-trials.

f) Factual Details of the crime:

(1) Most courts will permit the impeaching party to mention the name of the crime, when and where it occurred and what sentence was imposed. Nothing more.

(2) Some courts will allow the witness (especially if witness is a party to the case) to testify about any mitigating or extenuating circumstances.  If they do this, the impeaching party may be able to elicit otherwise inadmissible evidence though.

g) Hearsay

(1) This evidence is hearsay, because it manifests a statement by the jury or court that the defendant was guilty in the other trial.  

(2) There is a judgment exception that makes this evidence admissible (which applies only to convictions greater than 1 year, but most courts assume it applies to misdemeanor convictions of false statements as well).

h) Practical considerations:

(1) Most parties will want to get rulings on prior convictions by motions in limine.  2 reasons:

(a) Defendant can decide if he wants to testify

(i) If defendant chooses not to testify, then they have no basis for an appeal that the judge erroneously allowed the conviction in the motion in limine. 

(b) Tactically important for witness to “come clean” on direct exam with prior convictions.

(i) If you admit in direct exam, after an improper ruling on a motion in limine to admit prior convictions, you can’t appeal.

(ii) Thus the only way to appeal this ruling is by taking the stand and waiting for it to come out in cross-exam.

(2) The defense counsel should give as much information as possible to the judge therefore to encourage a ruling in his favor.  (what the impeachment will look like).

C. Prior Statements

1. If a statement is admissible under the hearsay rules for its truth, then this rule does not really matter, but if it is not, then this can be very important.

2. Prior Statements as a witness.  FRE 613.

a) Examining witness concerning prior statement. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel. 

b) Extrinsic evidence of prior inconsistent statement of witness.  Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).
3. 613(a) 

a) The rule makes it clear that you don’t have to show the witness the evidence before you ask about it.  That was an old common law rule, that is no longer applicable (Queen Caroline’s Case).

b) The defense counsel can ask for the statement though.

4. 613(b) - Extrinsic evidence of inconsistent statements may be admissible, but it provides that in most instances there is a twofold condition.

a) The witness must have an opportunity to explain the statement.

b) Opposing counsel must have an opportunity to explore the inconsistency with the witness.  TO FILL THIS REQUIREMENT MOST PEOPLE INTRODUCE EVIDENCE OF THE INCONSISTENCY WHILE CROSS-EXAMINING THE WITNESS.  IT CAN BE USED HOWEVER IF THE WITNESS IS STILL AVAILABLE TO BE RECALLED.

c) The “interests of justice exception” applies to cases where the witness is not available but the statement is really important. 

d) IF THE PRIOR STATEMENTS ARE ADMISSIBLE FOR THE TRUTH, THEN THERE IS NO REQUIREMENT THAT THE WITNESS HAVE AN OPPORTUNITY TO EXPLAIN THE STATEMENT.

e) But the attorney could also choose not to explore the statement and as long as the witness has not been dismissed and is subject to recall, there may be reasons not to.  Such as several people are engaged in the same common untruth.

(1) Some courts may not allow this.

(2) Some courts may not allow extrinsic evidence if the party admits the prior inconsistent statement.

5. Applying Rule 403.

a) Risk of Improper “Substantive Use” – Is not really a winning 403 argument.  The more “substantive” the inconsistent statement is, the more probative it is of its impeaching characteristic.

b) Loss of Memory and Inconsistency

(1) If someone forgets something, courts may consider it to be an inconsistent statement.

(2) If someone forgets (and the court believes it) the court may not hold that the statement is inconsistent, and therefore not allow it to be admitted.

c) Collateral matters – The more the collateral the matter, the more likely it is that 403 will keep it out of the current trial.  People could use collateral evidence as evidence of a “prior bad act” which does not allow the use of extrinsic evidence.

6. Impeachment of Experts with statements in Treatises (Learned Treatise)

a) There is an exception to the hearsay rule for learned treatises.  If that does not apply (ie. The treatise can’t be used for the truth of the matter), it may be admissible to impeach the witness.

7. Prior Consistent Statements

a) Admissible for 2 reasons:

(1) Truth of the matter:

(a) 801(d)(1)(B) – exempts from the definition of hearsay, a witness’s statement that is “consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.”

(b) Tome – Only prior consistent statements made prior to the time that a motive to fabricate or improper influence arose fall within the scope of this rule.

(2) Or for Rehabilitating the witness.

(a) Whether Tome applies to statements that being used to rehabilitate the witness is unclear.  If it is, the opponent may be entitled to a limiting instruction, or they may not be admissible at all.

(b) Contemporaneous statements, with the inconsistent one, can be used to explain the inconsistency though.  This rule is uniform.

b) Extrinsic evidence may be used, but since it is likely to be a friendly witness, it will rarely be used.

D. Bias

1. Types:

a) Bias – covers all varieties of hostility or prejudice for or against the opponent

b) Interest – signifies the specific inclination which is apt to be produced by the relation between the witness and the cause at issue in the litigation

c) Corruption – conscious false intent

2. No federal rule about bias – courts use relevancy and 403 to control it.

3. Courts allow the use of extrinsic evidence.

a) If it is an inconsistent statement also, courts may require that the rules regarding inconsistent statements are also met.

b) 403 – which may work if the witness tells the truth about the evidence of the existence of a bias. 

E. Mental or Sensory Incapacity

1. Any fact relating to the witness’s general testimonial capacities for narration, perception, and memory or about the exercise of these capacities on the occasion in question is relevant to impeach a witness. – THIS IS THE ALTERNATE TO LACK OF PERSONAL KNOWLEDGE

2. Extrinsic Evidence – is allowed

3. No Federal Rule on Point.  

F. Contradiction

1. This rule is kind of a “catch-all” for the impeachment process. 

2. Relevance – Showing that the witness contradicted himself or herself might show the jury that the person might be incorrect about other things as well.  The more collateral the matter the lower the probative value.

3. The FRE has no specific rule on contradiction, so it is governed by FRE 401-403.

4. Rarely will a court allow extrinsic evidence to show a contradiction, b/c of risk of confusing or misleading the jury.  Some courts use the common law rule that “no extrinsic evidence to impeach on a collateral matter.”

a) What is not generally collateral?

(1) Facts relevant to the substantive issues in the case.

(a) This would be admissible anyway, but can also be used for the secondary purpose of impeaching the witness. 

(2) Facts relevant, apart from the contradiction, to impeach the credibility of a witness, if extrinsic evidence is generally admissible for the non-contradiction impeachment purpose.

(a) If extrinsic evidence, say of bias or a past felony, is independently admissible, then it can be used for contradiction also.   

(3) Facts recited by the witness that, if untrue, logically undermine the witness’s story.

(a) These are considered non-collateral.  Example:  Witness says on the day of the accident they were coming out of the story with some milk.  It would not undermine the credibility of the story if the witness were in fact buying a bagget.  However, if the evidence showed that the witness were not in the location that the witness claimed they were, then it should be admissible.  Just as evidence of the witness’s blindness would be admissible.

(b) TEST:  Could the fact have been proven with extrinsic evidence for any purpose except to show a (mere) contradiction?

(i) Yes, it is not collateral

(ii) No, If the only permissible use for the extrinsic evidence is collateral, it is collateral. 

VIII. pROCEDURE – BEST EVIDENCE RULE

A. Rules:

1. BEST EVIDENCE RULE:  FRE 1002 - To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

2. DEFINITION:  FRE 1001(1) – defines writings or recordings broadly to include just about any form of data compilation.

3. DEFINITION:  FRE 1001(3) – Defines original broadly as any counterpart intended to have the same effect by a person executing or issuing it. (such as a carbon copy, any negative or print of a photograph; any printout of data stored in a computer if it reflects the info accurately.

4. DUPLICATES:  FRE 1003 - A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.  Only in discovery?  Looks like it’s in trial as well?
5. ALTERNATE EVIDENCE:  FRE 1004 – The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if—

a) Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith (More or less has to be destroyed during the normal course of business.); or 

b) Original not obtainable. No original can be obtained by any available judicial process or procedure; or 

c) Original in possession of opponent. At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or 

d) Collateral matters. The writing, recording, or photograph is not closely related to a controlling issue.

6. OFFICIAL RECORDS:  FRE 1005 - The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it with the original. If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

7. SUMMARIES:  FRE 1006 - The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court.

B. Notes:

1. Who makes the decisions on the preliminary questions of fact?

a) FRE 1008 - When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of rule 104. However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.

b) Elaboration:

(1) The trial court is to determine:

(a) Whether the evidence is the original;

(b) Whether a given item of evidence qualifies as a duplicate and is thus presumptively admissible;

(c) Whether a genuine question is raised as to the authenticity of the original for purposes of Rule 1003;

(d) Whether it would be unfair to admit a duplicate in lieu of an original as provided in Rule 1003;

(e) Whether an original is lost or destroyed, and whether a diligent search has been conducted for the original; 

(f) Whether the proponent lost or destroyed evidence in bad faith;

(g) Whether an original can be obtained by any available judicial process;

(h) Whether an adverse party has possession or control over the original and, if so whether proper notice was given to that party;

(i) Whether evidence goes to a collateral matter or to a controlling issue.

(2) The jury is to decide:  (these are basically to insure that a judge ruling on a preliminary question of fact does not destroy the proponent’s case)

(a) Whether the asserted writing ever existed (was there a contract?);

(b) Whether another writing, recording, or photograph produced at the trial is the original

(c) Whether other evidence of contents correctly reflects the contents. (ie. What did the parties mean by a term in a contract)

IX. Procedure – Expert testimony

A. Lay Opinions

1. FRE 701 – LAY OPINIONS:  If the witness is not testifying as an expert, the witness testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

2. Notes:

a) The concern underlying the prohibition against lay opinions is that a witness’s opinion (inferences, summaries, or conclusions) may sometimes deprive the jurors of important data that they need to perform their fact-finding role.

b) Whether a jury is deprived of important data does not depend on an a priori distinction between fact and opinion.  It depends instead on an assessment of what information will be optimally helpful to jurors in their fact-finding role in the context of a particular case.

c) If a summary or conclusion that foregoes underlying details will be adequate for the jury’s purposes, the testimony in that form should be admissible.  If , to the contrary, the jurors need underlying details and it is feasible to provide them, the witness should be required to provide those details rather than the witness’s own summary or conclusion.

B. Expert Opinions:

1. FRE 702 - If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.

X. procedure – privilege

See common elements
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