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Relevance
1. Introduction
a. History 
a. Federal Rules of Evidence 1975.

b. Anglo-American Trial
a. before trial begins, judge hears motions on how it will proceed.

1. Often motions to rule certain evidence admissible or not—called motions in limine.

b. jury selection

1. bench trial if parties agree to no jury or parties have no right to jury.
c. Opening statement:
d. Case in chief
1. calling witnesses

a. direct examination 

b. cross examination 

2. presenting physical evidence 

c. Role of Judge

a. great deference to trial court’s determination of admissibility of evidence
d. Policy:

a. why not let all evidence in?

b. ad hoc vs per se

2. Relevance and Irrelevance
a. "Relevant Evidence" 

a. Definition: evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence. FRE 401

b. standard of probability is “more probable than it would be w/o the evidence.” 

c. very low standard of evidence; any tendency to claim slightly or less lightly to be true.

b. Rule 402: 

a. irrelevant evidence excluded—no exceptions.
b. All relevance evidences included, with lots of exceptions, Constitution, these rules. 
c. Examples: 
a. Clubbed to death:

1. to establish self-defense, D said that he killed M because he heard that M had killed an old man while arresting him.

2. State rebutted with physician testimony that old man died of disease 

3. ( admissible to negative D’s claim; tends to discredit him. Knapp v Ohio [Ind. 1907]:
b. Ownership of gun

1. D accused of shooting and killing V; government introduced evidence that D owned a gun, had barrel replaced, shop-owner saw scratches on gun.

2. ( relevant: makes his guilt more probable.  US v Dominguez [1st 1990]: 

c. Riding a horse:

1. L convicted of negligent endangerment for riding horse with kid, who died from fall. 
2. blood alcohol higher than generally accepted by scientific community for safe driving

3. ( admitted; relevant to show that L’s reactions impaired. State v Larson [Mont. 1992]:
d. Notes on relevance rule
a. structure is unique
b. relational
c. two parts
d. undemanding
e. require evidence to be rationally probative 

3.  Probative value and prejudice
a. FRE 403: Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time
a. Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of 
1. unfair prejudice, 
2. confusion of the issues, or 
3. misleading the jury, or 
4. by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

b. Confusion of Issues: US v Noriega [7th 1997]:

a. N indicted on drug charges; wanted to use classified info about his work for US to rebut US charge that he had unexplained wealth [to argue that money comes from drug trafficking]; said he got money from doing covert work for the US.

b. District court ruled irrelevant; cannot disclose info about content of discrete operations, but can disclose info about the fact, amt, and source of money he allegedly received.
c. ( evidence is relevant but district court did not abuse discretion under FRE 403 when it said that probative value of proffered material was outweighed substantially by confusion of issues its admission would have caused—shifted trial from drug trafficking to geo-political intrigue.
d. disputed amts, facts regarding the operations could lead jury to determine N or US’s claim is more credible; e.g., if operations significant, then more likely that his higher amt is more credible—but no matter, too confusing. 
e. Notes:

1. chain of inference: did important work ( US pays him lots of money ( didn’t have unexplained wealth ( wasn’t a drug trafficker. [each with background presuppositions]
c. Presentation of Cumulative Evidence/Misleading the Jury: US v Flitcraft [5th 1986]:  
a. D convicted for failing to file tax returns, etc.; contends government charge of willfulness; said relied on cases and articles to conclude that he owed no taxes; judge did not allow him to introduce cases and articles to jury but allowed him to talk about them.

b. ( documents themselves very little probative value since he already talked about them; also barred under 403, presenting danger of confusing jury by suggesting that the law is unsettled.

c. [ignorance of law generally not excuse, but in tax cases, government had to prove willfulness]

d. Waste of Time: Abernathy v Superior Hardwood [7th 1983]:

a. P drove truck, got injured by log, sues sawmill owner.
b. D makes tape of how unloading of logs work; judge allowed it but sound turned off; D claims that sound shows that P should be aware of the logs unloading.

c. ( affirmed: 

d. sound not reliable evidence: not where P was standing; amateur recording; how sound would sound in courtroom?  
e. FRE 403—too slight in probative value; too much time spent on trial already.

e. Unfair prejudice: US v McRae [5th 1979]:

a. D shot wife to death, contends it was accidental.  Photos of deceased shown, argues should be excluded under 403 for unfair prejudice.
b. ( affirmed: photos show position of body.  

c. Major function of 403 is to exclude matter of scant or cumulative probative force, dragged in by the heels for sake of its prejudicial effect.
d. No such effect intended here, no parade of horrors, so refuse to interfere with trial court’s exercise of discretion 
e. [must be unfair prejudice]

f. Unfair prejudice: Old Chief v US [1997]:

a. D arrested for fracas involving gunshot; 922(g)(1) makes it unlawful for anyone convicted of crime punishable by more than one year to possess a gun.

b. Asked in current indictment that government not read anything about his prior conviction other than to say simply that he was convicted of crime punishable for more than one year, on the theory that saying more would be prejudicial to his current indictment. D admitted that prior conviction meets statute.
c. Trial court said no stipulation.  

d. ( reversed: court abused discretion by not using admission, fairer way to do this.  
e. evidence is relevant: inference that 922(g)(1) status is more probable.  

1. [but also another chain of inference ( that he is prone to crime and that he is more likely to have committed current crime]

f. unfair prejudice: concededly relevant evidence lure the factfinder into declaring guilt on a ground different from proof specific to the offense charged. [“he is a violent criminal, let’s lock him up anyway, regardless of this charge”]
g. FRE 404: Evidence of other crimes, wrongs, etc not admissible to prove the character of D in order to show present conduct conforms with it.
h. For purposes of statute, only concern is the conviction of crime punishable by more than one year; name or nature of prior crime carries risk of unfair prejudice.
i. Government argued that admission does not carry equivalent value, and that prosecution entitled to prove its case by evidence of its own choice; true, narrative of event gives evidence fair and legitimate weight; descriptive richness has force beyond the linear scheme of reasoning.

1. naked proposition in a courtroom may be no match for the robust evidence that would be used to prove it. 

j. But here, telling continuous story does not matter to 922(g)(1); all jury needs to know here is that D fell into the category of person who may not possess a gun.  Here, proof of status w/o telling exactly why that status was imposed leaves no gap in the story of D’s subsequent criminality.  [O’Connor disagrees.]
k. The only reasonable conclusion was that the risk of unfair prejudice…

l. Dissent:

1. FRE 105/CEC 355: if admitted evidence for one purpose or one party but not to another party or another purpose, the court should so instruct the jury.  

2. judge instructed jury that prior conviction is not evidence of guilt of the crime now charged.

3. this should offset whatever prejudice there is.  

4. [but the jury instruction was moronic!]

m. Notes:

1. unusual to see reversal of trial court for abuse of discretion
2. rare to see so forcibly argue case that trials not all about logic; emotions matter; [but this is not evidence law!]

4. Conditional Relevance
a. FRE 104:
a. “Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.”
b. Admissibility of evidence may depend on answer to preliminary question of fact.
a. e.g., speed of car in reckless driving prosecution, relevant only if D actually was driving car.
b. Rule: trial court allows speed evidence as long as court decides that there is sufficient evidence to permit a reasonable jury to conclude that D was driving car. 
c. Relevancy conditioned on fact: “When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.”
c. Did inmate talk to D?: State v McNeely [Or 2000]:

a. D convicted of aggravated murder; jailhouse inmate testified about statements D made to him.  These statements make it more likely that D did it. Relevant, however, only if inmate spoke to D.
b. court denied D’s motion to strike testimony because inmate was unable to id D as the person.
c. ( admitted.
d. court found that a reasonable juror could find that the man inmate spoke to was D.

d. Vaughn Ball—no conditional relevance:

a. everything deals with probabilities anyway, so when inmate testified, it is plain relevance, not conditional relevance.  

b. just requires some slight chance of increasing proof. 

c. if really don’t like it, then exclude under 403.  

d. Craig Callen—
5. Summary:

a. Relevance

b. Balancing Test: FRE 403. 
c. Limited admissibility: 105, when admissible for one purpose but not for another, then give jury a limiting instruction.  

d. Conditional relevance: judge decides whether reasonable jury would conclude the condition.  
Hearsay
6. Introduction to Hearsay
a. Out-of-court statement introduced to prove the truth of the matter asserted. 

a. Witness testifying that some declarant said something.  
b. Matter asserted—info declarant was trying to convey.  

1. why bar against hearsay ( great faith in vive voce

2. line of inference: declarant said it ( he believed it ( it is true.  Assumes risks of narration, sincerity, and memory/perception.  
3. Risk exist for in-court testimony too, but safeguards in court: oath, demeanor, cross-exam.  
a. Risk of sincerity tends to get most attention.  
c. Belief that factual disputes in criminal and civil cases should be based on live, sworn testimony, not only on secondhand accounts of what other people said outside of court. 
d. Strong and distinctive preference for vive voce evidence, a faith that juries are best able to sort truth from falsehood by hearing directly from sworn witnesses subject to cross-examination.  

b. Rex v Raleigh [1603]: 
a. R convicted for plotting to kill James; C said he conspired with R to kill James; someone else said R and C plotted to kill James.

c. Leake v Hagert [1970]: 
a. L sues H for negligence; H drove car into L’s plow.

b. EG, who investigated scene, testified that L’s son told him that rear lights of plow had been out for some time. 
c. ( hearsay; error to admit that into evidence 
1. testimony introduced to prove truth of assertion—that rear lights were out.

2. hearsay rule prohibits a person’s assertion as equivalent to testimony of fact asserted, unless person brought to testify in court on the stand; L’s son did not testify.  
d. Notes:

a. McCormick: value of testimony depends on 
1. perception—did witness perceive it?
2. memory—
3. narration—
4. sincerity—

b. safeguards for in-court witness:
1. out-of-court declarant speaks w/o solemnity of oath administered to witnesses in a court of law.  
2. lack of observation of declarant’s demeanor.  
3. lack of cross-examination; hearsay—no particular, no resolving contradictions, explain obscurities, etc.  
c. lots of faith in vive voce evidence:
d. Problem: Regina v Madeleine Smith [1857]

1. Pocket-book hearsay? Incriminating statements…
e. Five common confusions

1. out of court—short hand for any statements made by witness at the same hearing; not from the witness stand
2. matter asserted—refer to matter asserted in the statement; 

3. introduced to prove—chain of inference, if any is matter asserted, then hearsay.
4. how statement is proved—[hearsay rule is worried about accuracy of L’s son’s statement, not about EG’s remembrance of son’s statement; same treatment if 30 witness heard son’s statement—still hearsay because cannot prove son’s statement]
a. witness—who testifies in court--EG

b. declarant—person who make statement; L’s son.

e. Non-hearsay uses of Out of Court statements:
a. Mistake: Lyons v Morris Costumes:
1. Copyright infringement case re Barney costumes

2. school principal testified that children screamed Barney even though Duffy costume; parents testified that children thought Duffy was Barney.
3. ( not hearsay
4. “Lyons did not offer the children’s statements or the newspaper articles to prove the truth of the matter asserted—i.e., that the persons wearing the Duffy costume were in fact Barney—but rather merely to prove that the children and the newspaper reported expressed their belief that those persons were Barney.”  Direct evidence of children’s and reporters’ actions are not hearsay.  
5. Hearsay ( to prove really was Barney costume.

6. Non-hearsay ( use statements to prove costume was confusing in a IP infringement action.
b. Knowledge: US v Parry [5th 1981]:  
1. D convicted of conspiring to distribute PCP; defended on ground that he had known all along that he was working with narcotics agent; said he had conversations with his mom about this.  
2. Court ruled that D’s mother could not testify to any conversations she had with her son.

3. ( error; not hearsay.
4. Mom’s testimony was not to prove caller was narcotics agent or that D was working w/ agent; only to establish that D has knowledge of the agent’s identity when he spoke.  
5. Using an out of court utterance as circumstantial evidence of the declarant’s knowledge of the existence of some fact, rather than as testimonial evidence of the truth of the matter asserted, does not offend the hearsay rule.  

6. Hearsay( to prove he really was working with the agent. 
7. Non-hearsay( to prove he at least knew the guy was an agent. 
c. Fear/Duress: Subramaniam v Public Prosecutor:  
1. Conversation between S and terrorists 

2. Terrorists said they would kill S if he refused ( to show that he reasonably believed that terrorist would kill him ( to prove that he was reasonably under duress.  
3. ( not hearsay
d. Knowledge: US v Jefferson [1981]:
1. J convicted of possession of heroin and bond jumping
2. Properly introduced letter and two mailgrams into evidence to show that J had been sent notice of the hearing he failed to attend, not offered to prove the truth of the matter asserted.  

e. Knowledge: US v Johnson

1. U told J that J was writing bad prescriptions ( prove that J was on notice ( not hearsay [hearsay if statement used to prove that he did write bad prescription]
f. Fraud: US v Saavedra:
a. Callers said they were POs; ( callers lied about their identities ( not hearsay.
b. S is one of outside person to pick up money from credit card fraud; argues that testimony of three victims is hearsay.
c. Not hearsay because testimony not offered to show that victims’ statements were true (i.e., that those callers were POs), but to show how credit card numbers were fraudulently obtained by persons posing as POs, thus providing circumstantial evidence that later use of CC numbers was intentional, and that other persons involved.

g. Hanson v Johnson: 
a. “here is your corn for the year” ( words were verbal acts; not hearsay.  

h. Creaghe v. Iowa Home Mutual Casualty (10th Cir. 1963)
a. “[W]e are not concerned with whether the insured was truthful or not when he told the agent he wanted the policy cancelled.”
i. US v Montana: 

a. marshal heard X demand money for favorable testimony for D ( not hearsay; 

b. if had said, “your father promised me $10,000” ( hearsay.  
j. Performative utterances are not hearsay—said something, significant because of such words become true; e.g., I pronounce you husband and wife( becomes husband and wife; I am canceling this contract( K cancelled; tell price ( price is.  

a. Rule( not hearsay, not truth of matter asserted ( no assertions, they are performances…they do not make claims about the world, they do something in the world

b. these utterances do not make any truth claims, so not within hearsay rule. 

k. Summary: Non-hearsay uses of out of court statements:
a. DECLARANT’S STATE OF MIND
1. LYONS v MORRIS COSTUMES (MISTAKE)
2. US v. PARRY (KNOWLEDGE)
b. EFFECT ON LISTENER
1. SUBRAMANIAM v. PP (FEAR, DURESS)
2. US v. JOHNSON (KNOWLEDGE)
3. US v. JEFFERSON (KNOWLEDGE)

c. VERBAL ACTS (“OPERATIVE CONDUCT”)
1. US v. SAAVEDRA (FRAUD)
2. Hanson v Johnson (transfer)
3. Creaghe v Iowa (cancellation)
4. US v Montana (demand)
d. possible uses of out of court statements; 

1. mistake

2. knowledge

3. fear, duress

4. fraud, etc.
e. introduced to prove matter asserted?

1. what is matter asserted?

2. person introducing it want that proved?  ( hearsay 

3. if used to prove something else, make other inferences, then ( non-hearsay.  

l. problems [57]
7. Implied Assertions:
a. Communicate w/o trying—like putting on sweater to signal cold; judges sometimes treat conduct as hearsay.  
a. FRE defines “statements” to include non-verbal conduct only when it is intended as a form of communication.

1. nonverbal conduct of a person, if it is intended by the person as an assertion. FRE 801.  
b. Verbal expressions that reveal something other than intended meaning( generally treated as non-hearsay (admissible), either on ground that not offer to prove matter asserted or there is no matter asserted.  
b. Signaling w/o words

a. Captain took family on board (X) ( thought it was safe (Y) ( (Y is true) ship was safe

b. English law ( hearsay
c. American law ( Hearsay only if conduct X is assertive conduct. 
c. Say one thing mean another 

a. Said X ( thought Y ( Y is true

b. English law ( hearsay

c. American law ( not hearsay (unless X was intended to communicated Y). 

d. Assertive conduct  ( can be hearsay 

a. Nodding to indicate yes
b. Raising hand to indicate yes 
c. Keeping hand down to indicate no.
d. Pointing at picture to identify assailant.
e. Non-assertive conduct ( cannot be hearsay 

a. Taking off sweater b/c warm
b. Staying silent because temperature is comfortable.
c. Fleeing country to escape prosecution 

f. Ask what was declarant trying to communicate?  

g. No matter asserted: US v Zenni (Ky 1980):
a. Caller said: “Put $2 to win on Paul Revere in the 3rd at Pimplico” ( called thought Humphrey was a bookie ( Humphrey was a bookie. 

b. While conducting lawful search of D’s premises, answered phone calls, which sought to place bets. Introduce this as evidence? 
c. ( admissible
d. Offered to show the caller’s belief in a fact that is sought to be proved by state—i.e., illegal bookmaking.
e. From advisory opinion to 801:

1. Whether nonverbal conduct should be regarded as a statement for purposes of defining hearsay…

2. Some nonverbal conduct, such as the act of pointing to identify a suspect in a lineup, is clearly the equivalent of words, assertive in nature, and to be regarded as a statement. 

3. Other nonverbal conduct, however, may be offered as evidence that the person acted as he did because of his belief in the existence of the condition sought to be proved, from which belief the existence of the condition may be inferred. This sequence is, arguably, in effect an assertion of the existence of the condition and hence properly includable within the hearsay concept. 

4. Admittedly evidence of this character is untested with respect to the perception, memory, and narration (or their equivalents) of the actor, but the Advisory Committee is of the view that these dangers are minimal in the absence of an intent to assert and do not justify the loss of the evidence on hearsay grounds. 
5. No class of evidence is free of the possibility of fabrication, but the likelihood is less with nonverbal than with assertive verbal conduct.
f. Caller’s utterances were non-assertive verbal conduct, offered as relevant for an implied assertion to be inferred from them, namely, that bets would be placed at the premises being telephoned.  
1. callers did not intend to make an assertion about the fact sought to be proved. [“place a bet on X”—is not an assertion, cannot be true or false]
2. as implied assertion, evidence is excluded from hearsay rule by 801 ( admissible.  
8. Exceptions to the Hearsay Rule:  Prior statements by witnesses:
a. Some exceptions:

a. 803—availability immaterial; 
b. 804—declarant unavailable; 
c. 801(d)—not hearsay.

b. Prior statements: Not hearsay if witness/declarant, is in court, under oath, and statement is 

a.  witness said something in the past that contradicts what he is saying now.  
1. [witness is declarant basically, hearsay, but the declarant is actually now in court, for you to cross-examine; so should not be prohibited by hearsay rule]

b.  Consistent, but offered to rebut charge of recent fabrication of improper motive or influence.  

c. Identification of person after perceiving him.  

d. Notes: Why not exempt all prior statements by witnesses?  Drafters of FRE did not go this far…more of experience than of logic.  
e. Impeach: Prior inconsistent statements

1. no need to consider hearsay rules at all if introduce prior inconsistent statements used solely to impeach.  
c. Albert v McKay [Cal 1917]:  
a. E testified that machine running whole time; P sought to impeach him by calling in rebuttal a witness who testified that E had said machine had not been running.  
b. E’s testimony ( earlier testimony inconsistent ( E changes story ( credibility issues.  ( not hearsay 
1. BUT cannot use E’s prior statement to prove matter asserted—i.e., that machine had not been running; only to prove his credibility in doubt.  
2. this is old rule…introduced only for impeachment…but this distinction.  
c. admit inconsistent statements with present testimony of witnesses as substantive evidence
1. danger is not there: declarant is in court and may be examined; many times, the inconsistent statement may be true
2. look at demeanor and nature of testimony as he explains away inconsistency.  
d. Out of court identification: US v Owen [1988]
1. F attacked by R, lost memory but later identified R; at witness stand, said could not remember seeing assailant, only that he identified him to investigator.
2. 801(d)(1)(C): not hearsay a prior statement of identification of a person made after perceiving the person, if declarant testifies at trial or hearing, subject to cross-exam.
3. premise for this rule is that, with adequate safeguards against suggestiveness, out of court IDs were generally preferable to courtroom IDs.  
9. Admissions by Party-Opponents:  
a. ( Not hearsay when: Admission by party-opponent. 
 The statement is offered against a party and is (A) the party's own statement in either an individual or a representative capacity.  801(d)(2)(A).  
a. Direct—party’s out of court statement against the party…very broad, sweeping conception.

b. Adoptive

c. Authorized

d. Agent/employee

e. Etc.

b. When out of court statement is offered into evidence against the person who made it, the statement qualifies as an “admission” and therefore is exempt from hearsay rule—regardless whether the statement seems on its face to “admit” anything contrary to the declarant’s interest.  
a. Rooted in notions of adversarial fairness; not hearsay rule.  
c. Personal knowledge, trustworthiness not required: Salvitti [Pa 1942]:

a. Ps got into accident, Ds visited them and admitted fault and said would take care of everything.

b. ( this acknowledgment is admissible as a declaration against interest.

1. personal knowledge is not required in the case of an admission by a party

c. Notes:
1. Advisory committee: no guarantee of trustworthiness is required; based on adversarial system; 
d. Need not be obviously against interest: McGee [7th 1999]:

a. M guilty of one count of robbery; PO testified that when he interviewed M, he gave three versions of what happened; argues inadmissible because not inculpatory.
b. ( admissible 

c. not such requirement of inculpatory statement; only need party’s own statement offered against party.  
d. Note: 

1. difference between admissions and declarations against interest
a. in this rule, the admissions does not need to be against interest—just against him in some way. Only care about two things: offered by party against party who made admission. 
b. Declaration against interest is a separate exception.  

2. Hypo: 
a. Prosecutor want to introduce Jackson said something a long time ago, introduced now against him

b. ( admissible [don’t need to know what]  
e. Must be offered against party who said it: US v Phelps [Ky 1983]:

a. P prosecuted for possession of drugs; P wants to introduce testimony that POs heard P say that the gym bag was his, but T put it in the trunk.
b. Co-d T objects to introduction of testimony.

c. ( hearsay, inadmissible.

d. Even though proponent of testimony was declarant himself; admission exception does not apply because not offered here against the party.  
f. Admissions and Multiple Hearsay

a. FRE 805: Double Hearsay 

1. hearsay within hearsay not excluded if the combined statements conform to an exception provided by the rules…
2. Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.
b. Example: 

1. PO’s notebook containing statement by eyewitness to accident.

2. to introduce statement as evidence, two layers of hearsay must be overcome 

a. eyewitness’s statement—probably present sense impression 

b. PO’s notebook—probably public records exception.

c. Reed v McCord (NY 1899):

1. P killed; official stenographer called to testify that he heard D say all machines involved in accident are alike, etc. 
2. D objected to this
3. ( admissible

4. admissions against his own interests; 
5. if he had merely admitted that he heard that the accident occurred in the manner stated, then inadmissible, as then it would only have amounted to an admission that he had heard the statement which he repeated, and not to an admission of the facts included in it.  

6. admissions by a party of any fact material to the issue are always admissible evidence against him.
7. [witness say declarant say something that he heard from another declarant…seems counter-intuitive that admissibility turns on whether X said he heard it said, as opposed to just saying it.]

d. Foster v Commissioner of Internal Revenue [1983]:

1. admission doe not constitute hearsay, but hearsay within an admission is subject to objection
2. party’s out of court statement “A said that x is a fact” to prove x is a fact.  

3. party’s out of court statement “x is a fact.”—admissible, even if not based on personal knowledge; even if this statement is based on A’s having told him so, still admissible as admission.  
g. Admissions and Completeness

a. FRE 106: completeness rule
1. When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.
b. Beech Aircraft v Rainey [1988]:
1. Pilots crashed, spouse sued Beech Aircraft

2. P sent letter to commander who had investigated accident and who had concluded that pilot error probably led to accident; P took issues with these findings.  
3. at trial, P was called as adverse witness by other side; asked about two statements favorable to Beech, and P admitted to having made them.
4. P’s counsel asked on cross-exam that in the same letter, P had said it was caused by accident…court cut off this question because P made statement himself, now used by his side].
5. ( court erred by not allowing P to give complete picture of what he had said.

6. rule of completeness—opponent, against whom part of utterance put in, may in his turn complement it by putting in the remainder.
7. [CA rule includes more…]

h. Adoptive admission: 
a. 801(d)(2)(B): 

1. A statement of which the party has manifested an adoption or belief in its truth…
2. Silence can be adoption.  
b. US v Fortes
1. Jamison and I robbed a bank.  [Jamison said nothing.]  
2. normal person would say no, I was not involved.  

c. Southern stone v singer:
1. “if this is incorrect, let me know.”  

2. moore did not respond

3. ( court said this doesn’t mean Moore agreed…

i. Authorized admission: 
a. 801(d)(2)(C): 

1. A statement by a person authorized by the party to make a statement concerning a subject.  
b. Hanson v Waller 

1. attorney’s letter on behalf of client is not hearsay and can be admitted.  

j. Agent/employee admissions: 
a. 801(d)(2)(D): 

1. A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship.  
b. Example:

1. truck driver got into accident; say something his driving; in suit against employer, statement could be used.

2. true even if driver is not authorized by company to make statements. 

k. Co-conspirator Admissions: 
a. 801(d)(2)(E): 
1. statement is not hearsay if the statement is offered against a party and is a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.  

b. Who decides whether or not the requirements apply? 
1. CA imposes sufficiency standard, require court to decide sufficiency, but lets jury decide whether there is a conspiracy.  
2. Quantum of proof ( preponderance of evidence 

c. Bootstrapping?

1. need evidence aliunde [independent source]—then can use.  
2. In deciding questions of admissibility, judge can consider evidence that is not admissible.  

3. CEC §1223: CA evidence code—bootstrapping not allowed, but in practice, not true.  that is, must prove conspiracy first, before statements made during conspiracy can be admitted. 
d. Bourjaily v US [1987] [p.91]
1. re 801(d)(2)(E), admissibility determinations that hinge on preliminary factual questions—preponderance of evidence needed
2. look to independent evidence of conspiracy?  Bootstrapping?
a. Thinks that co-conspirator’s statements could themselves be probative of the existence of a conspiracy and the participation of both the D and the declarant in the conspiracy.
b. [left open question of whether evidence aliunde needed]

e. 1997 amendment to 801(d)(2):
1. codifies Bourjaily

a. ( court shall consider the contents of a co-conspirator’s statement in determining the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered

b. ( contents of the declarant’s statement do not alone suffice to establish a conspiracy in which the declarant and the defendant participated.  Court must consider other evidence…identity of speaker, context in which statements made, etc.
2. “The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment decision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).”
10.   Spontaneous and contemporaneous statements:
a. Rule 803 Exception: Availability of Declarant Immaterial 

a. The following are not excluded by the hearsay rule, even though the declarant is available as a witness: [803 sets out a lot of hearsay exceptions—does not matter if declarant is available or not].  

1. Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

a. [light lapse is acceptable]

2. Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.
b. Requires 1st hand knowledge; 
c. May be limited by confrontation clause.
b. CA law

a. 1240: spontaneous statement 

b. 1241: contemporaneous statement

c. Rationale: 
a. Exception one:
1. underlying theory is that substantial contemporaneity of event and statement negate the likelihood of deliberate or conscious misrepresentation—less likely to be inaccurate 
b. Exception two:

1. circumstances may produce a condition of excitement which temporarily stills the capacity of reflection and produces utterances free of conscious fabrication—less likely to fabricate.  
d. US v Obayagbona [EDNY 1985]:

a. Under cover agent T; defendant O, said she did not give drug to T; O wore black and white dress; tape recording on T; T was under “arrest,” said girl in black and white handed me the drug out of her purse.  
b. This is hearsay, but is there exception?

c. Falls within two exceptions:

d. ( admissible.  
e. excited witness unlikely to lie; circumstances suggests valid psychological guarantees against fabrication.  
f. and contemporaneous—describing event at same time.  
g. [doesn’t matter if T is available to testify…but must think about confrontation cause of 6A if witness does not testify]

e. Excited Utterances: State v Lee [OH 1995]:
a. D accused of domestic violence; law allows that victims does not have to testify; phone call of victim’s 911 call; later, PO’s observation of what happened; victim was excited, 
b. ( statements should be admitted as excited utterances.
f. 1st hand knowledge required: Bemis v Edwards [9th 1995]:

a. ‘the cop’s beating the guy up”—
b. affirmative indications that the declarant lacked firsthand knowledge of the events he described, court did not abuse discretion in refusing to admit the statement.

g. US v Elem

a. “is that your gun” “no”—D wants to introduce this statement.

b. Court says no: not excited enough; 
c. [in general rules apply by per se category; ]

d. res gestae—not used in fre or CA; 

11. State of Mind Exception: 
a. 803(3): Then Existing Mental, Emotional, or Physical Condition.  
a. A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.
b. Elements:
1. The statement must be contemporaneous with the mental state sought to be proven
a. [trial court decides whether it is contemporaneous]
2. There must be no suspicious circumstances suggesting a motive for the declarant to fabricate or misrepresent his or her thoughts.
3. The declarant's state of mind must be relevant to an issue in the case
c. “State of mind” statement may be used to show:

1. A customer's reason for refusing to deal with a supplier or dealer

2. Motive

3. Competency

4. Ill-will or intent

5. Lack of intent to defraud

6. Degree of willingness to engage in a criminal transaction.

7. The victim's state of mind in a prosecution for extortion

8. Confusion or secondary meaning in a trademark infringement case

d. so can admit: 

a. I am hungry. 
b. I see Barney [not hearsay]
c. I think I see Barney [hearsay, but excepted]

d. I think government is setting me up…  
e. “X” ( prove X ( hearsay

f. I thought X ( D thought X ( hearsay but exception

g. “X” ( D thought X ( not hearsay 
1. circumstantial proof of D’s state of mind; not offered to prove truth of what it asserts.  
b. CA law:
a. 1250: Statement of declarant's then existing mental or physical state
b. 1251: 

c. Rationale of state of mind exception: 

a. 803(3) is specialized application of exception 1 (present sense exception); 
b. when out of court statement is used as circumstantial proof of the declarant’s state of mind, hearsay is not implicated.  
d. Really four state of mind exception
a. State of mind

b. Hillmon doctrine

c. Statements of memory or belief

d. Houlihan problem 

e. US v Harris [2nd 1984]: 
a. Prosecution of H and M, based on government informant MS, who recorded conversations.

b. Witness would testify that H said he knew government out to set him up.  Defense theory is that H had to play along with MS to get M.
c. ( should be admitted, as either non-hearsay or state of mind exception—statements admissible not for their truth, but as circumstantial evidence of H’s state of mind, of his knowledge of MS’s cooperation with government.  
d. If H had stated that he believed MS brought agent to him, then hearsay, because evidentiary significance depended on truth of matter asserted—H’s belief.
f. Hillmon Doctrine: Mutual Life v Hillmon [1892]: allowing evidence of intention as tending to prove the doing of the act intended
a. “a man’s state of mind or feeling can only be manifested to others by countenance, attitude, or gesture, or by sounds…”  

b. evidence in dispute: out of court letters written by W before he disappeared; issue is whether insurance should be paid, and it’s important to use evidence to prove whether W still lived.
c. letter say H would leave with W.  
d. ( admissible through state of mind exception.

e. Showed that he had the “intention” of going away ( increases likelihood that he did go (i.e., not dead).  
f. [courts uneasy about allowing statement to prove subsequent act; could be barred under unwarranted prejudice balancing]

g. Intention vs memory: Shepard [1933]
a. statements of memory and belief may not be used to show previous conduct
b. Difference between declarations of intention [casting light on future] and declarations of memory [light on the past].  

c. 803(3) excludes “statement of memory or belief to prove the fact remembered or believed”—i.e., that would be hearsay.  
d. Ms Shep said Dr Shep poisoned me ( increases likelihood that Dr did poison Ms. Shep.  
e. but this talks about the past( inadmissible, not exempted by 803(3).  
h. State of mind exception does not apply to future conduct of non-declarant: Houlihan [D Mass 1994]
a. B told his sister, “I am going to meet Billy Herd”—then found dead.  Admissible against Herd (charged with murder)? 
b. ( admissible.
c. Courts split: some courts allow evidence only if there is independent evidence connecting statement to non-declarant’s conduct.  
1. 9th Cir said no need for independent evidence.

d. [If the statement is used as circumstantial evidence of earlier conduct by the declarant that produced the mental state, may be admissible if event perceived is simple, only a short time has elapsed between the event and the statement (thereby ensuring memory and some spontaneity), and the statement was made before a motive to falsify existed. May qualify under 807 as a “statement having equivalent circumstantial guarantees of trustworthiness”]

12.   Injury reports; recorded recollection
a. FRE 803(4) exempts from hearsay rule a broad range of statements made to physicians or others for purpose of medical diagnosis.  

a. ''made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.''

1. must be patient, made for purposes of seeking treatment. 

b. Rationale: self-interest keeps patients honest.

c. BUT federal rule expands the exception to cover many statements made to physicians hired not for treatment but simply for diagnosis with an eye to litigation.  

b. Statement made to non-treating providers:

a. usually admitted even when the goal of the consultation is not treatment but determining the patient's diagnosis and prognosis in preparation for trial. 
1. [Even if Rule 803(4) is not held to apply, such statements form the basis of a testifying expert's opinion and are admissible under Rule 703.]
c. Need Not Be Made to Physician

d. Statements by Others about Patient's Condition
a. The relationship between declarant and patient will usually determine admissibility.
e. If fail 803(4), then some may be admissible as a present sense impression or excited utterance.  
 
f. US v Joe [10th 1993]:  
a. J for murder of two women; defense of intoxication; earlier, Ms. J had been raped and told doctor [rape statement], who said that Ms J told him that she was afraid of J, who had threatened to kill her if caught with another man. [threat statement]
b. Court admitted it.
c. J contends that statements unrelated to diagnosis and treatment of rape injuries and therefore not admissible under 803(4).
d. Declarant’s statement relating the identity of person allegedly responsible for her injuries is not ordinarily admissible under 803(4) because statements of identity are not normally thought necessary to promote effective treatment.  

1. but exception for statements made by a child to physician about sexual abuser.  
2. here, Ms J not a child, but identity of abuser is reasonably pertinent to treatment in virtually every domestic sexual assault case—they all suffer emotional and psychological injuries.  

3. rape statement admissible 

e. Threat statement not admissible:
1. threat does not describe medical history, pain, sensations, etc.
g. Recorded Recollection: 803(5)
a. “A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.”

b. Elements:

1. the memorandum or record must concern a matter about which the witness once had knowledge but now has insufficient recollection to testify fully and accurately 
2. it must have been made or adopted by the witness when the matter was fresh in the witness's memory, and 
3. it must reflect that knowledge correctly
c. A recorded recollection that meets these requirements may be read into evidence by the proponent.  The memorandum or record itself, however, may not be admitted as an exhibit unless offered by an adverse party.

d. Two rationale
1. witness “unavailable”

2. earlier impression is fresh and therefore better 

e. The proponent of a recorded recollection must make some demonstration of the witness's impaired memory before the recollection may be introduced under Rule 803(5)

f. Suppose eyewitness appears in trial but can no longer remember what happened, but wrote down her recollections…
1. two ways in which record may be used
a. Past recollection recorded allows record to be introduced into evidence.  

b. Present recollection revived: jogging the memory of a forgetful witness.  [not introduce document or even have it read to jury]
2. principal controversy with this exception is whether there should be preliminary requirement of impaired memory—courts are split.  
a. otherwise, would allows statements prepared specifically for litigation. —courts are split.  
g. Fisher v Swartz [MA 1955]:

1. P used carbon copy of itemized statement of charges to refresh memory.
h. US v Riccardi (3rd 1949):
i. Confrontation Clause:

1. if witness cannot remember the issue, then cannot cross-examine

2. BUT SC has upheld confrontation clause challenges to recorded recollection evidence.
j. Other Avenues to Admission 
1. even if witness does not remember, it may be admissible as a prior inconsistent statement or as an admission, or as a record of regularly conducted activity.

13.   Business records
a. 803(6): 

a. “A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make” such records… as shown by testimony, “unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.”  
b. "business" = business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.  
b. Elements:  The record must
a. the document must have been prepared in the normal course of business 
1. made in the regular course of business of a regularly conducted business activity; and it must have been the regular practice of that business to have made the memorandum.

b. it must have been made at or near the time of the events it records; and 
c. it must be based on the personal knowledge of the entrant or of an informant who had a business duty to transmit the information to the entrant.
c. Unusual reliability, regularity and continuity which produce habits of precision, etc.
a. Enormously important exception to civil litigators; 

b. Why?  Reliability—if business rely on it, then so can courts.  
c. Elements

1. record of business

2. regularly maintained 

3. made promptly 
4. based on knowledge 

5. supported by testimony [or]  
6. appears trustworthy.  
d. additional things:  
1. business duty rule—not codified; courts apply it; 

2. accident reports

3. absence of record

d. Generally: State v Acquisto [RI 1983]:
a. D convicted for rape; called two witness who said they saw D at home and were home because they did not work that morning
b. State rebutted with witness, who worked as custodian of records; say payroll indicated that they did work that morning.

c. ( 

e. Qualifying Businesses 
a. Business—business, profession, occupation and calling of any kind.
1. Schools, churches, hospitals… department of elderly affairs, casino, employee, cocaine ring.  
a. But these are not thought of as reliable people…

b. Keogh v. Commissioner Internal Revenue [9th Cir 1983]: 
1. charged D with underreporting tips, using analysis based on diary kept by another person; 
2. business record? Yes, no reason to think person did not rely on his personal financial diary.
c. US v Gibson

1. drug ledger implicates D; fact incomplete does not render it inadmissible.  
2. regular course of business activity; 

f. Qualifying Records 

a. Accident reports: Palmer v Hoffman [1943]:

1. train accident, engineer made statement and died before trial. 
2. ( inadmissible
a. fact that company makes a business out of recording its employees’ versions of their accidents does not put those statements in the class of records made “in the regular course” of the business within the meaning of the Act.  

b. Lewis v Baker [2nd 1975]:

1. personal injury report…well, admissible, a business record unless there is reason to suspect it.
c. difficult to reconcile:

1. …  
g. Sources of information 
a. Wilson v Zapata 

1. hospital record: sister says Wilson is a liar.  

2. so two layers of hearsay; 

a. outer layer—business record

b. inner layer—medical exception…

3. if source and recorder of information are acting in regular course of business, the multiple hearsay is excused by 803(6).

b. Grogg v MS Pacific 
1. railroad record: air hose is broken 

a. multiple hearsay is excused by rule 803(6).  

h. Absence of record: 803(7) 
a. there is no hearsay problem with using the absence of an entry in records of regularly conducted activity to prove the ''nonoccurrence or nonexistence'' of a matter that would have been recorded there in the ordinary course of business if it had occurred or existed, ''unless the sources of information or other circumstances indicate lack of trustworthiness.' 

b. to prove the nonoccurrence or nonexistence of the matter
1. US v Gentry 
2. No record of other complaints about pins
3. Not hearsay—failure to mention 

14. Public Records, 803(8)-(10):
a. Public Records, FRE 803(8): Hearsay Exception for…
a. “Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.”  

b. [In criminal cases, matters observed by police officers and other law enforcement personnel are inadmissible under the public records and reports exception.]

b. 803(9):  Vital Statistics 

a. hearsay exception for records of vital statistics, i.e., for records ''or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law.''

c. 803(10): Absence of record 
a. to prove “the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, has regularly made and preserved by a public office or agency,'' a party offers ''evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.”

d. E.g., LAPD lab report—test indicates material was cocaine hydrochloride, exception do not apply!

e. US v Oates 

a. clear of congress to make evaluative and law enforcement reports absolutely inadmissible against D in criminal cases.  
f. may criminal D introduce PO report under 803(B)?

a. yes! US v Smith—intent of congress to protect criminal D, not to protect the government.  
g. CA rule for business record same as public records;

15.   Former Testimony; Dying Declarations; Declarations against Interest
a. FRE 804(a): Unavailable as a witness—
a. "Unavailable as a witness" includes situations in which the declarant—
1. is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or
2. persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or
3. testifies to a lack of memory of the subject matter of the declarant's statement; or
4. is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or
5. is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.
b. Unavailability is the all-important condition precedent to the admission of hearsay statements under the exceptions that are included in Rule 804(b).  The Rule requires not the unavailability of the declarant but the unavailability of the declarant's testimony.  There is a difference. The declarant's presence on the witness stand will not block use of his or her extra-judicial statement if the declarant refuses to answer, exercises a privilege not to answer, or is suffering from a mental disability or impairment of memory that results in the ''unavailability'' of testimony.
c. FRE 804(b)(1)—former testimony 

a. (b) Hearsay Exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

1. (1) Former Testimony.  Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with the law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.
b. Rationale for exception:
1. Former testimony raises a hearsay question b/c not live evidence in front of jury.

2. but former statement given under oath, is usually in writing, was given under circumstances suggesting the need for care and accuracy, and was subject to an adequate opportunity for cross-examination.

3. Only the absence of an opportunity for the trier to observe the witness's demeanor detracts from the ideal conditions for giving testimony.
c. Compliance with FRE 804(b)(1) means only that the testimony may not be excluded on the ground that it is hearsay.  May be excluded on other grounds.
1. prior testimony need not meet the requirements of Evidence Rule 804(b)(1) if it satisfies some other hearsay exception, qualifies for admission under Rule 801, or is used in a non-hearsay way for such purposes as impeachment or to refresh recollection.

d. Is 2nd trial criminal or civil?
1. if 2nd is criminal, then admissible notwithstanding hearsay rule; [had opportunity to cross examine]
2. if 2nd is civil, then against predecessor in interest. 
3. what is predecessor in interest?  Not clear—two schools of thought…
a. Lilly school: predecessor from whom the present part received the right, title, interest of obligation that is at issue in the current litigation.
b. Lloyd case: a party with like motive to cross-examine about the same matters as the present party would have.
c. How strict is similar motive?  See Salerno

d. US v Salerno [1992]: 
e. Ways to use prior testimony

a. Introduce it as former testimony

b. Use it to refresh memory 

c. Use to impeach

d. Use as “prior inconsistent statement”  
1. FRE 801(d)(1): [a lot of difference between this and former testimony exception…]
2. CEC 1291: organized differently
a. Former testimony offered against party to former proceeding
b. Former testimony is offered against a person who offered it in evidence in his own behalf on the former occasion or against the successor in interest of such person; 

c. US v Salerno?  

i. CA evidence code has rule that Def in Salerno wants but SC refused to write into code.
3. CEC 1292: former testimony offered against person not a party to former proceedings; 
a. no predecessor in interest requirement in civil cases.  
e. use as admission

f. use as declaration against interest 

f. Dying declarations: FRE 804(b)(2)
a. Rationale?  Reliability and practical necessity…  
b. Religious rationale no longer apply, but psychological pressures…

c. Shepard—Cardozo
1. conscious of swift and certain doom.

d. Imminent death and subject matter:
1. must be in prosecution for homicide or in civil proceeding. 

2. must concern death—cause or circumstances…he statement must concern ''the cause or circumstances'' of what declarant ''believed to be impending death.''
a. The difficult cases are those where the declarant's statement launches into a narrative, relating to something like an earlier argument between the parties, or a previous threat, situations in which courts have often excluded statements on the basis that they do not relate to the cause and circumstances of impending death. If the court interprets the exception broadly, such statements can be considered as bearing on the cause of death.

3. federal rule—do not have to die

a. Belief in the certainty of death, is an indispensable requirement

b. Death need not actually have occurred. The guarantee of trustworthiness is that at the time the statement was made, the declarant believed that the declarant's death was imminent.

4. CA rule—likely you do have to die

e. limitations:
f. Confrontation clause issues: Appellate courts will eventually either exclude dying declarations from confrontation requirements altogether or develop rules for determining whether a proffered dying declaration is ''testimonial'' under Crawford v. Washington. 
g. Declarations against interest: FRE 804(b)(3); CEC 1230.  
a. ''contrary to the declarant's pecuniary or proprietary interest, or tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another.''
b. Statements that are so contrary to declarant’s interest, then you would not expect him to make it unless it is true.
1. but if criminal defendant introduces it to exculpate him; then not admissible unless corroborating circumstances 

a. “A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.”

2. vs admissions exceptions—any thing said against …has nothing to do with content.  
3. declaration against interest—nothing to do with party, but what is the content?  

c. Elements: 

1. Regardless of the type of interest involved, the declarant must be unavailable, as defined in Rule 804(a)

2. The declarant must have perceived the facts to which the statement relates.

3. At the moment the statement is made the declarant must believe that the statement is against the declarant's interest.

4. Only a declarant's self-inculpatory statements are admissible against other persons under this hearsay exception. If the statement or any part of it serves the declarant's interest, it is not admissible as a statement against interest

d. CA rule expands scope—statements created against social interest—e.g., disgrace in the community—but this is rarely used.
1. “created such a risk of making him an object of hatred, ridicule, or social disgrace in the community.”  
e. Williamson v US [1994] [179]:  
1. “I was carrying the cocaine for Williamson.”  

2. is this admissible as a declaration against interest?

a. O’Connor: Depends on all the circumstances 

b. Scalia: maybe

c. Ginsburg—No.

d. Kennedy—yes.

3. ( “804b3…does not allow admission of non-self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory.”
4. fear that criminals in custody would try to curry favor with police by incriminating others.  
16.   Forfeiture by wrongdoing: FRE 804(b)(6):
a. “A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.”  
b. US v People [8th cir 2001]:
a. D’s counsel: objection, hearsay
b. Pro: admissible under 804b6 because D murdered the witness
c. ( objection overruled; allowing evidence does not mean I believe D murdered witness.  
17.   Residual Exception: 807
a. Catchall exception; statement “not specifically covered by 803 or 804”—much controversial as to what this means…
b. “A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.”
c. A residual exception was deemed necessary because (1) not every contingency can be treated by detailed rules, (2) the hearsay rule and its exceptions continue to evolve, and (3) in a particular case hearsay evidence that does not fall within one of the enumerated exceptions may have greater probative value than evidence that does
d. US v Laster [6th 2001]:

a. Laster brought hydriodic acid; not admissible under business record b/c person familiar with record is not around; agent testified, but he is not expert.  
b. can government use of grand jury testimony of unavailable witness?  
e. CEC 1200:

a. common law exceptions can make “hearsay” evidence admissible.

b. some judges think that evidence is statutory—they do it in theory 
c. BUT federal judges CANNOT make common law exceptions to federal evidence law.  
f. Notice caveat:

Review questions:

g. #1: do each bubble in turn; 1st bubble--not hearsay if offered to prove that manager was on notice; hearsay if introduced to prove carpet was torn; 
a. 2nd bubble—recounting a statement, for what purpose?  To prove what Young said was true, to prove that Young warned manager ( this is hearsay, asserts another statement is made, to prove that another statement was made.  
h. #10:

a. FRE do not apply to trial judge when he is determining preliminary question of fact; 
b. State to nurse a dying declaration?  

c. Doctor’s statement allows judge to conclude that nurse’s statement is admissible.  

18.   Hearsay and Confrontation  
a. Confrontation clause: 6th amendment

a. Right to be confronted with the witness against him.

1. applies only in criminal cases; 

2. applies only to evidence against the D

3. satisfied by confrontation—if confronted, then satisfied.  
4. bars some hearsay—what hearsay?
b. Ohio v Roberts [1980]: 
a. ( Roberts had conditioned admissibility of hearsay statements of unavailable declarants in criminal prosecutions on whether they were sufficiently reliable, i.e., because they came within a ''firmly rooted hearsay exception'' or bore ''particularized guarantees of trustworthiness.''

b. if hearsay with indicia of reliability, then allow hearsay 
c. reliability ( either particularized guarantees of trustworthiness or within a firmly rooted hearsay exception.  
1. Firmly footed exception?
a. Former testimony
b. Co-conspirator statements
c. Excited utterances
d. Medical exception 

2. see footnote 8:
a. residual exception is not firmly rooted.
c. Crawford:  new answer: Crawford v wash 2004
a. ( a testimonial hearsay statement of an unavailable declarant is offered as evidence in criminal prosecutions, the Confrontation Clause requires that the defendant have been given a prior opportunity to cross-examine the declarant.
b. What about non-testimonial hearsay?  Unclear…Roberts still apply?  
c. What is testimonial?  
1. grand jury testimony ( is testimonial.  Under Roberts, had to show reliability. 
2. Former testimony?  
3. Custodial statements to police? Non-custodial statement to PO?  
4. Statements to examining physicians?
5. 911 calls?  
6. Statements to undercover agents.

19.   Bruton and Chambers  
a. Bruton doctrine [1968]: violates defendant’s confrontation right to admit hearsay that are inadmissible as to defendant, if the statements incriminate that defendant and were made by a non-testifying co-defendant.  

a. Ex: E and B robbed post office/store; E caught for other crime, confessed to post office crime that Bruton was partner in crime.  

b. Evans is guilty ( admission 

c. Bruton is guilty? ( statement barred by confrontation clause.  [but is it a declaration against interest?  Could be used against bruton?  Is it not a deeply rooted hearsay?]
d. limiting instruction as per R105 not enough; risk that these statements will be used by jury, w/o giving defendant opportunity to cross-examine co-def.  

e. Notes:

1. Moreover, if a nontestifying codefendant's confession incriminating the defendant is not directly admissible against the defendant, the confrontation clause bars its admission at their joint trial even if the defendant's own confession is also admitted against him or her.

2. If, however, the codefendant's confession confirms essentially the same facts as the defendant's own confession, it may be held to contain sufficient ''indicia of reliability'' to be directly admissible against the defendant (assuming the unavailability of the codefendant) despite the lack of opportunity for cross-examination

3. In addition, since Congress has limited the hearsay exception for prior statements of witnesses, the Bruton rationale will often apply even if the confessing codefendant takes the stand, which would satisfy the constitutional right to confrontation.  Thus, even when the court knows that the codefendant who confessed will probably take the stand, it will often be desirable to grant a severance if there is doubt that the jury can obey an instruction to use the confession only against the confessor.  
b. Gray v Maryland (1998): 
a. If a non-testifying co-defendant's confession was redacted to eliminate the criminal defendant's name and any reference to his or her existence, there was no violation of Sixth Amendment confrontation rights. 
b. However, as the confession used in petitioner's case was redacted simply by replacing petitioner's name with a blank space or the word "deleted," petitioner's confrontation rights were violated.
c. Due Process and Chambers:
a. D convicted for killing PO; due process violated in light of trial court's failure to allow D to cross-examine a key witness and the exclusion of evidence by application of the state hearsay rule.
b. ( reversed conviction
1. exclusion of exculpatory testimony
2. refusal to allow cross-exam. 
d. The right to confront and to cross-examine is not absolute and may, in appropriate cases, bow to accommodate other legitimate interests in the criminal trial process, but its denial or significant diminution calls into question the ultimate integrity of the fact-finding process and requires that the competing interest be closely examined.
e. Where constitutional rights directly affecting the ascertainment of guilt are implicated, the hearsay rule may not be applied mechanistically to defeat the ends of justice.
Character Evidence

20.   Character:
a. FRE 404 Basic rule ( Cannot prove a person’s character to support an inference that the person acted in conformity with his character on a particular occasion.  
a. Rationale: unduly prejudicial.  

b. E.g., cannot prove murder defendant had violent temper
c. Both hearsay and character rule—defined in part by what evidence is intended to prove.  

b. Character defined:
a. Character is a generalized description of a person's disposition or a general trait, such as honesty, temperance, or peacefulness.
b. Character is not synonymous with habit, which is treated in Evidence Rule 406.  Habit is more specific than character. Habit denotes a regular practice of responding to a particular kind of situation with a specific type of conduct.
c. Character is what a person is, while reputation is what other people think a person is. Thus, reputation is one of the ways of evidencing character.  
c. 3 Exceptions:
a. (1) Character of the accused.  Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution.  
b. (2) Character of the alleged victim.  Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor.  
1. not in CEC: peacefulness of victim in homicide case. 
c. (3) Character of witness. Evidence of the character of a witness as provided in rules 607, 608, and 609.
d. so recap:
1. accused can offer character evidence

a. murder D could suggest he is really peaceful.  

b. BUT, then prosecutor may rebut with evidence of bad character.

2. accused can show character evidence of victim, e.g., in support of a claim of self-defense to a charge of homicide or consent in a case of rape.  

a. prosecution can rebut with similar evidence.   

b. not in CEC.

3. Character of witness may be gone into as bearing on his credibility.  

d. FRE 405.  Methods of Proving Character
a. (a) Reputation or opinion.  In all cases in which evidence of character or a trait of character is admissible, proof may be made by testimony as to reputation or by testimony in the form of opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.
b. (b) Specific instances of conduct.  In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.
c. Notes:
e. What else can character be used to prove?

a. Notice: 
1. Cleghorn:  Show one person’s character to show another’s negligence… 

2. evidence was competent upon question of gross negligence on the part of D in employing or continuing the employment of a subordinate known to be unfit for his position by reason of intoxication.  
b. Fitness: 
1. Berryhill: in child custody, evidence touching the character, conduct, and reputation of the parties, or any other evidence tending to throw light on their fitness to be the custodian of the child, is admissible.  
c. Truth of statement: 
1. Larson: since damage to reputation was at least part of D’s claim, evidence of his reputation of past misdeeds was admissible both in establishing truth and in mitigating damages.  
d. Damages: 
1. Larson: look at character of P to determine how much loss he will sustain. 
e. Predisposition: 
1. sells heroin but says entrapped—calls witness

2. not barred—predisposition is element of defense of entrapment.  

f. Reason to Fear:

1. ex 2: witness to prove victim had explosive temper—
f. Character in issue:
a. A person's particular character trait may be a material, consequential fact that, under the substantive law, determines the rights and liabilities of the parties. 

b. Character may be an element of a crime, claim, or defense: admissible.

1. e.g.,: competency of the driver in an action for negligence entrusting a motor vehicle to an incompetent driver.  
c. Circumstantial evidence: generally rejected 
1. e.g., evidence of honesty in disproof of a charge of theft.  
g. Methods of Proof:

a. Reputation evidence not hearsay (Reputation of a person’s character among associates of in the community)—exempted by FRE 803(21).

b. When exception to character rule applies, only applies to certain kinds of character evidence, namely: 

1. testimony about person’s reputation
2. witness’s own opinion about the person’s character

a. NOT evidence of how the person acted on other occasions

i. Counterintuitive b/c often the best evidence, but excluded.  

3. specific instances of conduct: 
a. If character or a trait of character of a person is an essential element of a charge, claim, or defense, proof of that character or trait may be made by evidence of specific instances of that person's conduct, as well as by reputation or opinion evidence.
c. Michelson v US [1948]:

1. witness allowed to summarize a person’s reputation, based on what is said in the community, but cannot talk about specifics.  So basically, witness testimony on reputation can ONLY be hearsay.  
2. FRE allowed practice to continue—routinely allow these questions for x-exam…  “On cross-examination, inquiry is allowable into relevant specific instances of conduct.”
d. Roldan: cross-examination inquiry into instances of conduct pertinent to the trait in question.  
1. witness said D is not kind of person who would bother anyone

2. Prosecutor ask witness if aware that D was convicted of 1st degree murder.
3. ( OK: by asking about D’s social habits, D’s counsel had put character in issue, so OK to ask about prior acts.  

e. Krapp: 

1. witness testified that D is honest, trustworthy person
2. Pro asked witness did you know D’s husband, with her knowledge, filed false income tax returns?

3. ( Stricken.  No “did you know” type impeachment questions.
f. Setien: [11th 1991]:

1. D convicted of conspiracy for importing cocaine.

2. Witness testified, outside of presence of jury, that he was friends with D, and offered to get him into smuggling business, but that he refused.

3. ( inadmissible: evidence of prior good conduct is not admissible to negate criminal intent.  Testimony of prior good acts inadmissible.  
g. FRE 405: 

1. reputation evidence allowable 

2. but not opinion.  

3. on x-exam, inquiry is allowable into relevant specific instances of conduct.  

h. Character ( conduct ( no good

a. Prosecution is doubly prohibited from using other bad acts to show charged crime was in the d’s character.

b. In fact, prosecutors introduce evidence of other crimes in order to prove crime at hand

1. how is this possible?  

2. may use other experience to prove something other than character, which is used to proved conduct.   

21.   Other Uses of Specific Conduct:
a. FRE 404(b): 
a. many evidence of uncharged misconduct by D is routinely admitted in criminal cases, on theory that it is being used to prove something other than D’s character.  

b. “It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.”

b. Intent: US v Beechum [5th 1978]:

a. Possession of other stolen property admissible to prove intent to keep silver dollar.  

b. Evidence of extrinsic offenses should not be admitted solely to demonstrate the D’s bad character.  But if to prove intent, OK, so long as probative value outweighs prejudicial value.  
c. Motive: US v Boyd [4th 1995]:
a. Prosecutor introduce personal use of marijuana and cocaine to prove motive for drug trafficking, not bad character.
b. Expensive habit—needs money.  
d. Opportunity: US v DeJohn (7th 1981):

a. Charged with stealing treasury checks; 

b. Introduce prior trespass behind YMCA desk admissible to prove access and opportunity to steal checks.

e. Plan and preparation: Lewis [10th 1985]:

a. Earlier, uncharged burglar of garage admissible to show…preparation, plan. 

f. Knowledge: Crocker:

a. Charged with conspiracy; introduce prior involvement in a similar conspiracy admissible to show…that the Ds knowledge that driving friend and his checks was for illicit purpose.  
g. Huddleston [1988, p274]:

a. Sales of stolen TVs and appliances admissible to prove…knowledge that the videocassette tapes he sold were stolen.  
h. US v Dossey 

a. Prior participation in bank robberies with same, distinctive modus operandi and disguise is  admissible to establish identity.  
i. George Joseph Smith (1915, p.278): 

a. Prior murders with same MO introduced to prove…Mundy’s drowning was not accidental, and Smith was the murderer.  or absence of mistake or accident
j. US v Wright [1990]:

a. Sold drugs to officer; later wired-tapped; conversations from wiretap admissible?  

b. Judges admitted to proved identity and intent.

c. ( reversed: Later drug sales inadmissible to prove intent and identity.  No question as to intent, because cops saw it; as for identity, conversation did not indicate this at all.  
k. Morris article:  
a. Evidence of prior drug activity pours in unexamined on the rationale that as long as the evidence is probative of intent, the evidence does not involve forbidden reasoning; 

l. Imwinkelried:  
a. Using accused’s uncharged misconduct to prove mens rea—may overwhelm character evidence prohibition.
m. Rothstein:  
a. 404(b)—1st sentence is inconsistent with 2nd. 

b. A more promising way to produce intellectual coherence…is to assume that the first sentence of 404(b) bans propensity evidence, but only when it is the general and morally tinged propensity known as character.  
n. Bagaric article:
a. Evidence of prior crime important to place D in small category of individuals who have a capacity for engaging in the relevant misconduct; important for identifying and punish those responsible for crime.  

o. Requisite Proof: Huddleston [p.274]: 
a. Charged with stolen Miramax tapes; but introduced evidence that he also stole TV, etc.  –used to prove knowledge, not character.
b. Do “other acts” need to be proved separately before evidence about them is introduced? 
c. ( no: no need for preliminary finding.  
d. “Given this evidence, the jury reasonably could have concluded that the televisions were stolen, and the trial court therefore properly allowed the evidence to go to the jury.” 
p. Habit
a. FRE 407: Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
b. Evidence re habit is allowed, but line often unclear. [FRE and CEC]
1. CEC caveat—cannot use care or skill;  
c. McCormick—character is generalized of one’s disposition, 

1. habit is more specific; a person’s regular practice of meeting a particular kind of situation with a specific type of conduct, such as going down a stairway two stairs at a time; or giving the hand signal for a left turn.
2. more probative; 

3. less prejudicial; 

4. keeping Sabbath—is not habit, b/c too volitional

5. flying planes from factory for delivery—seems volitional, but this is habit 

6. drinking—not a habit; but a court said a person’s drinking can be 

d. Notes:
1. Habit is a regular response to a repeated specific situation.

2. To establish that a habit exists, the party must establish a degree of uniform response showing more than a mere tendency to act in a given manner. The evidence must show conduct that is semi-automatic in nature.  Whether systematic conduct is considered ''semi-automatic'' is determined on a case-by-case basis.
3. Habit evidence is more probative than character evidence because an individual's habitual behavior is more consistent than behavior based on character.
22.   Character Evidence in Cases of Sexual Assault and Child Molestation 
a. Rape shield laws—curtail use by D of victim’s character to prove consent.  
a. generally prohibit character evidence to prove victim’s consent

b. generally allow evidence of prior sexual conduct with the defendant

c. Purposes:
1. Reduce harassment of victims. 

2. Encourage reporting by victims. 

3. Avoid undue prejudice to prosecution. 

4. Overvaluing of evidence.
5. Misuse of evidence.  
b. FRE 412:

a. Bars uses of victim’s other sexual behavior or sexual predisposition, whether offered as substantive evidence or impeachment. 
b. Exceptions: (1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:
1. (A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury or other physical evidence;
2. (B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and
3. (C) evidence the exclusion of which would violate the constitutional rights of the defendant. * * *

c. Past experience with accused: Saunders
a. D convicted for aggravated sexual abuse; contends court erred by excluding evidence that the witness was a prostitute who trades sex for drug.  
b. ( no error
c. when consent is issue, FRE 412 permits only evidence of the D’s past experience with the victim, not on victim’s past experience with 3rd persons.  

d. Olden:

a. Victim living with another man, not her husband( admissible? 
b. ( remanded; relevant to D’s theory of case.

c. Error to refuse right to confront, b/c it was not harmless; 
d. Violation of confrontation clause, prohibited from engaging in otherwise appropriate cross-examination.  

e. Character of defendant:

a. Other sexual offenses admissible, FRE 413(a):  In a criminal case in which the defendant is accused of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.  
b. Other child molestation admissible, FRE 414(a):  In a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant's commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.

c. FRE 415(a):  In any civil case in which a claim for damages or other relief is predicated on a party's alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party's commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.
d. 404(b): character evidence for motive allowed: Cunningham 302

1. Most people do not have a taste for sexually molesting children.  As between two child molesters, then, only one of whom has a history of such molestation, the history establishes a motive that enables the two suspects to be distinguished....  No special rule … is necessary to make the evidence of the earlier crime admissible, because 404(b) expressly allows evidence of prior wrongful acts to establish motive….
23.   Other Forbidden Inferences 
a. Subsequent remedial measures, FRE 407:
a. When, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.
b. Clausen [305]:
a. The judge … instructed the jury that ‘[e]vidence of the subsequent installation of stairs in 1992 is evidence relevant only on the issue of control.  It is not to be considered evidence of liability or fault.”
c. If Controverted: In re Asbestos Litigation (2d Cir. 1993)
a. “McPadden contends that … Rule 407 permits the admission of subsequent warnings to prove feasibility.”                  
1. “The record is clear that Crane at no point argued that it was unable to issue a warning….  [F]easibility was not a contested issue.”

d. Brown (9th Cir. 1961): products liability case, upheld the admission of evidence of subsequent design modifications for the purpose of showing that design changes and safeguards were feasible.  
e. J.B. Michael & Co. (6th Cir. 1964): an action against a road contractor for negligent failure to put out warning signs, sustained admission of evidence that defendant subsequently put out signs to show that the portion of the road in question was under defendant’s control.
f. Rationale:

a. not very probative 

b. discourages remedial measures 
g. Settlement efforts
a. FRE 408: Compromise and Offers to Compromise
1. Evidence of (1) furnishing or offering to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation of prosecution.

b. Ramada Development Co. v. Rauch (5th Cir. 1981)
1. “Goldsmith was commissioned by Ramada to prepare a report that would … identify arguable defects that could then be discussed in monetary terms in the negotiations. [It] thus represents a collection of statements made in the course of an effort to compromise, and the district court properly held it inadmissible under the main provision of rule"

c. Carney v. American University (D.C. Cir. 1998)
1. “Carney offered the settlement correspondence not to prove that the University discriminated against her, but to show that the University committed an entirely separate wrong by conditioning her benefits on a waiver of her rights. The letters were therefore admissible…."

h. Criminal Cases, FRE 410: Inadmissibility of Pleas, Plea Discussions, and Related Statements
a. Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions: (1) a plea of guilty which was later withdrawn; (2) a plea of nolo contendre; (3) any statement made in the course of [a court hearing] regarding either of the foregoing pleas; or (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.  However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

b. waivable?
1. US v Mezzanatto: 

a. Presumption of waivability in context of evidentiary rules.

b. Some evidentiary provisions are so fundamental to the reliability of the factfinding process that they may never be waived w/o irreparably discrediting the federal courts. 
i. Medical payments and liability insurance

a. FRE 409. Payment of Medical and Similar Expenses: Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
j. FRE 411.  Liability Insurance: 

a. Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.
b. Higgins v. Hicks Co. (8th Cir. 1985)

1. “[P]laintiffs contend that it was error for the district court to refuse to admit evidence that the State of South Dakota carried liability insurance … to eliminate any bias of the jurors as taxpayers of the State of South Dakota.  We cannot agree.”
2. not admissible to prove negligence of the insured person.  
c. Charter v. Chleborad (8th Cir. 1977)

1. “[T]he fact that defendant’s insurer employed Mr. Adler was clearly admissible to show possible bias of that witness.” 

24. Summary of rules of exclusion:
a. out-of-court statement
  to prove truth of matter asserted

b. character


  to prove action in conformity

c. subsequent remedial action  to prove fault

d. settlement offers

  to prove right to recovery

e. humanitarian payments
  to prove fault

f. insurance


  to prove liability

Witnesses
25.   Impeachment 

a. FRE 611.  Mode and Order of Interrogation
a. (b) Scope of Cross-Examination.  Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination. 
b. (c) Leading Questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony.  Ordinarily leading questions should be permitted on cross-examination.  When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading question.
b. FRE 607.  Who May Impeach
a. The credibility of a witness may be attacked by any party, including the party calling the witness. 
c. FRE 806.  Attacking and Supporting Credibility of Declarant
a. When a hearsay statement, or a statement defined in Rule 801(d)(2), (C), (D), or (E), has been admitted into evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness.  Evidence of a statement of conduct by the declarant at any time, inconsistent with the declarant's hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain.

d. FIVE MODES OF IMPEACHMENT:

a. DISHONESTY

b. INCONSISTENCY

c. BIAS

d. INCAPACITY

e. SPECIFIC CONTRADICTION
26.   Dishonesty: Character for Untruthfulness 

a. FRE 608(a).  Evidence of Character  and Conduct of Witness
a. (a) Opinion and Reputation Evidence of Character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: 
1. (1) The evidence may refer only to character for truthfulness or untruthfulness, and 
2. (2) evidence of truthful character is admissible only after the character of the witness for untruthfulness has been attacked by opinion or reputation evidence or otherwise.

b. Lollar [p345]: 
a. criminal defendant cannot be compelled to take stand in his own defense, but once he chooses to testify, his places his credibility in issue as does any other witness.

b. government is not free to attack general character, but OK to offer evidence bearing on the D’s believability as a witness. 
c. ( witness may be asked whether he would believe X under oath.
c. FRE 608(b)  Specific Instances of Conduct.  
a. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.
1. Specific instances of a witness's conduct, other than a conviction of a crime, that are offered to attack or support a witness's credibility may not be proved by extrinsic evidence.
2. Evidence is ''extrinsic'' if offered through documents or other witnesses, rather than through cross-examination of the witness himself or herself.
3. extrinsic evidence is inadmissible to prove collateral matters.  
b. Rosa [p346]: 
1. Rosa testified for government in cocaine trafficking case
a. Prohibited D’s attorneys from questioning Rosa about criminal conduct because that conduct was not probative of truthfulness
b. Allowed to question on conspiratorial oath of loyalty to crime family; about fraud—relates to credibility.
c. Prohibited questions about bribery—not related to credibility!
c. Ling [347]:

1. D charged with drug conspiracy; testified
2. Prosecutor asked him whether he ever fired gun on a public street—said never.
3. Rebutted with PO who arrested D for firing gun on street. 
4. ( D who voluntarily offers himself as a witness and testifies subjects himself to legitimate and pertinent cross-examination to test his veracity and credibility.
5. When cross-examined for this purpose by proof of specific acts of past misconduct not subject of a conviction, the examined must be content with witness answer.

6. No, over objection, produce independent proof to show falsity of such answer. 

d. US v. White (5th Cir. 1992):

1. Former lawyer can’t testify that star prosecution witness previously offered to lie on the stand in exchange for leniency.

2. To show witness’s intent, must elicit that evidence through cross-exam of witness, not through an extrinsic source. 

e. US v. Aponte (2d Cir. 1994):

1. Can’t introduce written statement of prosecution witness to show that the witness lied.

d. FRE 610.  Religious Beliefs or Opinions

a. Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness' credibility is impaired or enhanced.
e. FRE 609. Impeachment by Evidence of Conviction of Crime
a. (a) General Rule.  For purposes of attacking the credibility of a witness,
1. (1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and
2. (2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of punishment. 
b. US v Wong [350]:

1. W convicted of mail fraud; previously convicted twice; when W took the stand, convictions introduced against him. 
2. ( no balancing test needed to admit crimen falsi evidence to be admitted. 
3. No discretion to exclude.

c. What counts as crimen falsi?

1. Amaechi [352]—not shoplifting; to include this would swallow the rule and allow any past crime to be admitted for impeachment purposes.  

2. Must carry tinge of falsification.

d. 609(a)(1):
1. felonies 

2. other than an accused
3. balancing test. 
f. CA on prior convictions:

a. CEC § 788.  Prior felony conviction
1. For the purpose of attacking the credibility of a witness, it may be shown by the examination of the witness or by the record of the judgment that he has been convicted of a felony unless [the witness has been pardoned or the charges have been dismissed].
2. Cal. S. Ct. ( hearsay rule bars impeachment with misdemeanor conviction

3. Cal. S. Ct. ( due process allows impeachment of criminal defendant only with conviction for crime of “moral turpitude”
b. Constitution I, 28, (f) Use of Prior Convictions. Any prior felony conviction of any person in any criminal proceeding, whether adult or juvenile, shall subsequently be used without limitation for purposes of impeachment or enhancement of sentence in any criminal proceeding.  When a prior felony conviction is an element of any felony offense, it shall be proven to trier of court in open court. (Added by Proposition 8, June 8, 1982.)

g. California Rules:
a. Art I, §28: Right to Truth-in-Evidence.  Except as provided by statute hereafter enacted by a two-thirds vote of the membership in each house of the Legislature, relevant evidence shall not be excluded in any criminal proceeding, including pretrial and post conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court.  Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103.  Nothing in this section shall affect any existing statutory or constitutional right of the press.  (Added by Proposition 8, June 1982.)

27.   Prior inconsistent statements 
a. FRE 613.  Prior Statements of Witnesses
a. (a) Examining Witness Concerning Prior Statement.  In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

b. (b) Extrinsic Evidence of Prior Inconsistent Statement of Witness.  Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).
1. so extrinsic evidence OK, but witness must have chance to respond.  
b. What about impeaching a hearsay declarant? 

a. FRE 806.  Attacking and Supporting Credibility of Declarant
b. When a hearsay statement, or a statement defined in Rule 801(d)(2), (C), (D), or (E), has been admitted into evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness.  Evidence of a statement of conduct by the declarant at any time, inconsistent with the declarant's hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain.
c. Queens rule abolished: Lebel [p361]: 
d. Dennis: 
a. 801(d)(1): prior inconsistent statement by witness is not hearsay.

b. Inconsistency is not limited to diametrically opposed answers but may be found in evasive answers, inability to recall, silence, or changes in position
c. Here, witness’s statement not hearsay per 801(d)(1)(A), and judge determined his present testimony was inconsistent. So judge read prior inconsistent statements to impeach him.
e. Morlang rule: Cannot impeach your own witness to sneak in prior statements for the truth of the matter asserted.
a. Webster: “[I]t would be an abuse … for the prosecution to call a witness that it knew would not give useful evidence, just so it could introduce hearsay evidence against the defendant in the hope that the jury would miss the subtle distinction between impeachment and substantive evidence -- or, if it didn’t miss it, would ignore it.  

b. impeachment by prior inconsistent statement may not be permitted where employed as a mere subterfuge to get before the jury evidence not otherwise admissible.’  United States v. Morlang (4th Cir. 1975).”
28.   Bias and Incapacity
a. Bias  = Motive to lie or to slant testimony
b. Examples:

a. Payment for testimony
b. Romantic involvement with party
c. Membership in same gang as party
c. No special rules
d. No limitation on extrinsic proof
e. US v. Abel (US 1984):
a. “At trial Ehle implicated respondent as a participant in the robbery.  Mills, called by respondent, testified that Ehle told him in prison that Ehle planned to implicate respondent falsely. *** [T]he prosecutor recalled Ehle.  Ehle testified that respondent, Mills, and he were *** members of a secret prison organization whose tenets required its members to deny its existence and ‘lie, cheat, steal [and] kill’ to protect each other.”
b. Evidence is properly admissible to show bias.  E’s testimony shows Mills is biased towards R. 
f. Incapacity:

a. Classic example: bad eyesight

b. Incapacity can also be mental

1. Chnapkova v. Koh (2d Cir. 1993): delusions admissible—indicated that she suffered from problems of perception.
2. US v. Sasso (2d Cir. 1995): depression and use of Prozac inadmissible
a. No evidence that medication affected her mental state for period in issue.
3. Henderson v. DeTella (7th Cir. 1996): use of narcotics inadmissible
29.   Specific Contradiction: 
a. Impeachment by contradiction: point is to show that witness make mistakes of fact, and so perhaps she made other mistakes as well.-- “Falsus in uno, falsus in omnibus”
a. But a particular misstatement may or may not be probative of the witness’s general accuracy.  

b. Collateral evidence rule limits the type of issues that can be examined.  

b. Common law rule: No extrinsic impeachment by contradiction on a collateral matter.
a. Collateral: could not be proved for any purpose other than contradiction 
b. Discretion of judge—probative or not? 

c. applied by many if not most courts under FRE and CEC.

30.   Rehabilitation: 
a. evidence that tends to show witness is believable; 
b. five modes of rehabilitation could be tracked to five modes of impeachment
a. honesty
b. consistency
c. disinterest
d. capacity
e. “specific corroboration”
c. No bolstering:

a. not allowed to bolster, practice of offering evidence solely for the purpose of enhancing a witness's credibility before that credibility is attacked.   Lindemann.  

b. CEC § 790.  Good character of witness
1. Evidence of the good character of a witness is inadmissible to support his credibility unless evidence of his bad character has been admitted for the purpose of attacking his credibility.

c. FRE 801. (d) Statements Which Are Not Hearsay. 
1. (1) Prior Statement by Witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is *** (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive ***
d. FRE 608. Evidence of Character and Conduct of Witness
e. (a) Opinion and Reputation Evidence of Character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) The evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for untruthfulness has been attacked by opinion or reputation evidence or otherwise.

1. evidence of bias or interest does not count as attack.  
2. contradiction evidence, depends on the circumstances.  

d. Beard: prior inconsistent statements may constitute an attack on truthfulness

e. Danehy: discrepancies between D's testimony and that of other witness does not constitute an attack within the meaning of rule 608.  
f. Specific conduct 

a. 608(b): Specific Instances of Conduct.  Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. 
b. Murray: cannot use specific conduct or extrinsic evidence even after witness credibility has been attacked; can call a witness to give opinion or reputation

g. prior consistent statements

a. Tome: no federal rule that directly governs prior consistent statements to rehabilitate; 
b. 801(d)(1)(B) is closest…
c. in wake of Tome decision, prior consistent statement--unclear how used;

d. SC ( held that a witness's prior consistent statement is admissible as Non-hearsay to rebut a charge of recent fabrication under Rule 801(d)(1)(B) only if the statement was made before the motive to fabricate arose.

e. Tome dealt with the substantive use of a prior consistent statement as non-hearsay. It is unclear what impact Tome has on case law that sanctioned the admissibility of those statements when used only to rehabilitate a witness, but not as substantive evidence.  

31.   Competence 
a. Witness allowed to testify?

b. Rule 601.  General Rule of Competency 

a. Every person is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.

c. Rosen [1918]: 

a. the conviction of our time that the truth is more likely to be arrived at by hearing the testimony of all persons of competent understanding who may seem to have knowledge of the fact involved in a case, leaving the credit and weight of such testimony to be determined by the jury or by the court, rather than by rejecting witnesses as incompetent.

d. Lightly—mentally insane patient should have been allowed to testify, because doctor said he had sufficient memory.

e. FRE 602: 

a. “A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony. This rule is subject to the provisions of Rule 703, relating to opinion testimony by expert witnesses.”

b. Personal knowledge: witness must testify from personal knowledge 
f. Hickey:
a. Testimony should not be excluded for lack of personal knowledge unless no reasonable juror could believe that the witness had the ability and opportunity to perceive the event that he testifies about.  

b. V could testify, even though drug addict, and possibly unreliable.  

g. Oath or Affirmation:

a. Apart from personal knowledge, must swear to tell the truth; 
b. Required to understand the oath?  Children?
1. Ward: OK, if he wanted to have his own oath [fully integrated honesty], not one dictated by court, but in this case, he agreed to court’s oath as well.  

a. Point is: to tell the truth, under penalty of perjury.  

2. Allen [p410]: 

a. Juvenile victim, possibly mentally retarded, competent to testify?
b. ( yes,
c. was able to answer questions from prosecutors, said able to tell truth from lie, understood she was to tell the truth, and understood that he would be punished.  
d. Inconsistencies in story related to her credibility, not to competence.  

e. Competency examination, §3509:

i. Upon written motion

ii. Proof of incompetency.

iii. Court determines that there is compelling reasons 
h. Dead man statutes 

a. Many states have this: to bar parities to a lawsuit from testifying about certain transactions or incidents, if the other participant is now dead.
1. stop litigant from taking advantage of the fact that the other person is no longer around to object.

2. FRE does not include this provision, but R601 ensures that these statutes would govern in any federal case governed by state substantive law. 
i. Competence and Constitution:
a. Rock v. Arkansas [1987]:

1. Wholesale inadmissibility of a defendant's testimony is an arbitrary restriction on the right to testify in the absence of clear evidence by the State repudiating the validity of all posthypnosis recollections.  
2. The State would be well within its powers if it established guidelines to aid trial courts in the evaluation of posthypnosis testimony and it may be able to show that testimony in a particular case is so unreliable that exclusion is justified.  But it has not shown that hypnotically enhanced testimony is always so untrustworthy and so immune to the traditional means of evaluating credibility that it should disable a defendant from presenting her version of the events for which she is on trial.  
32.   Lay Opinions: 
a. Rule 701: Opinion Testimony by Lay Witnesses 

a. If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
b. Rule 704: Opinion on Ultimate Issue 

a. (a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

b. (b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone. 
1. [reason for this: eliminate confusing spectacle of expert witnesses testifying to ultimate legal issues; psychiatric testimony limited to presenting and explaining their diagnoses.]

c. Meling [1995][p.441]: 
a. Error to admit lay opinion testimony of 911 operator and paramedic?
b. ( no, helpful to determine fact of whether he was feigning grief. 
d. Knight [1993] [p.441]: 

a. Properly excluded investigating officer’s opinion b/c he did not observe the assault.
b. Should not have excluded eyewitness’s account.

c. But harmless error, even prosecution conceded that shooting was accident; so no new trial. 

e. Robinson 

a. Driver testified that another driver was in control of truck; appellant argue that this is either a legal conclusion or an opinion on an ultimate issue.  

b. Admissible b/c it is inference rationally based on perception of witness.
f. Peoples:
a. FBI agent explains conversations of defendant, who was wiretapped. 

b. For expert witness, no need for personal knowledge. When agent is not qualified as expert, then her testimony is admissible as lay opinion only when she is participant in the conversation.

c. ( here, not based on personal knowledge, based on investigation after the fact; not based on her perception of the facts.  
33.   Expert Testimony
a. Rule 702: Testimony by Experts:

a. If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if 
1. (1) the testimony is based upon sufficient facts or data, 
2. (2) the testimony is the product of reliable principles and methods, and 
3. (3) the witness has applied the principles and methods reliably to the facts of the case.
b. [codification of Daubert]

b. Rule 703: Bases of Opinion Testimony by Experts 

a. The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs their prejudicial effect.

b. [three possible sources: firsthand observation; presentation at the trial; presentation of data to the expert outside of court.]

c. Rule 705.  Disclosure of Facts or Data Underlying Expert Opinion 

a. The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination.

d. Rule 706.  Court Appointed Experts 

a. (a) Appointment. The court may on its own motion or on the motion of any party enter an order to show cause why expert witnesses should not be appointed, and may request the parties to submit nominations. The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own selection. An expert witness shall not be appointed by the court unless the witness consents to act. A witness so appointed shall be informed of the witness' duties by the court in writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall have opportunity to participate. A witness so appointed shall advise the parties of the witness' findings, if any; the witness' deposition may be taken by any party; and the witness may be called to testify by the court or any party. The witness shall be subject to cross-examination by each party, including a party calling the witness.

b. (b) Compensation. Expert witnesses so appointed are entitled to reasonable compensation in whatever sum the court may allow. The compensation thus fixed is payable from funds which may be provided by law in criminal cases and civil actions and proceedings involving just compensation under the fifth amendment. In other civil actions and proceedings the compensation shall be paid by the parties in such proportion and at such time as the court directs, and thereafter charged in like manner as other costs.

c. (c) Disclosure of appointment. In the exercise of its discretion, the court may authorize disclosure to the jury of the fact that the court appointed the expert witness.

d. (d) Parties' experts of own selection. Nothing in this rule limits the parties in calling expert witnesses of their own selection. 
e. LeBlanc [1996]:706 power rarely used
1. D asks for court-appointed expert

2. ( denied; 706 reserved for extraordinary case; no necessity for that here. 
e. Hatch v. State Farm Fire [1997]:
a. Testimony of witness on industry standard for good faith and fair dealing and effect of insurance company’s advertising is not specialized knowledge, would not have assisted the jury in understanding the evidence or determining any of the facts in issue. 

34.   Scientific and Technical Evidence 
a. Requirements for admissibility of scientific evidence:

b. Used to be Frye’s general acceptance test.

c. Daubert [1993]: 

a. sets forth the scientific validity test; 
1. testing and testability: 

2. peer review and publication 

3. error rate

4. standards: existence and maintenance of standards controlling the technique’s operation.

5. general acceptance.

b. Daubert factors not exclusive:

d. What’s the standard of review on appeal?
a. Abuse of discretion is proper standard of review of a district court’s evidentiary rulings.  (G.E. v. Joiner )
b. district court excluded D’s expert, testifying that PCB caused his cancer; court of appeals reversed.
c. ( reversed; overly “stringent” review; should be abuse of discretion.
e. Does the trial judge assess the reliability of conclusions?
a. Daubert:  “The focus, of course, must be solely on principles and methodology, not on the conclusions that they generate.”
b. Joiner:  “[C]onclusions and methodology are not entirely distinct from one another….  A court may conclude that there is simply too great an analytic gap between the data and the opinion offered.”

f. Does the reliability test apply to all expert testimony?
a. Yes.  (Kumho Tire Co. v. Carmichael)
b. D’s expert testified about tires

c. district court applied Daubert and admitted testimony, noting that Daubert factors are flexible.

d. 11th cir reversed; only apply to scientific context; here, skill or experience-based
e. ( reversed; Daubert applies to all expert testimony.  

1. 702 makes no distinction between scientific knowledge and technical or other specialized knowledge.
Odds and Ends

35.   AC Privilege 
a. FRE 501.  General Rule
a. Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.
b. chose a flexible standard 
b. Rule 501 is the only Federal Rule of Evidence concerning privileges. Proposed rules 502 through 513, referred to in this publication as the Supreme Court Standards, were rejected by Congress and do not possess the force of law.
c. Attorney-Client privilege:
a. Communication

b. In confidence

c. Between attorney and client 

d. To facilitate legal services
d. US v. Kendrick: “He seemed sane.”
a. Not privileged.

e. Tornay v. US:  “When, what, and how did he pay you?”
a. Not privileged.

f. US v. Gann:  “He’s on the phone to his lawyer.” -- Not privileged.
g. US v. Evans:  “Can my friend join us?” -- Not privileged.
h. US v. Lawless:  “Here’s my tax information.” -- Not privileged.
i. Smithkline Beacham: Patent info?
a. Privileged!

j. Pasteris v. Robillard:  defendant’s statement to his ins. co.  -- Not privileged. 
k. US v. Kovel? “What is vital to the privilege is that the communication be made … for the purpose of obtaining legal advice from the lawyer.” 
l. US v. McPartlin:  McPartlin’s statements to Ingram’s lawyer -- Privileged.  “The attorney who thus undertakes to serve his client’s co-defendant for a limited purpose becomes his the co-defendant’s attorney for that purpose.” 
m. Who’s the client of corp. counsel?  Upjohn v US (1981)
a. “Control group” test rejected.
b. Communications here covered, because: made by employees to corp. counsel, at direction of corp. superiors, for purpose of obtaining legal advice re matters w/in employees’ duties, & employees knew purpose.

n. Hughes v. Meade:  “Who asked you to return the typewriter?” -- Not privileged. 
o. THE PRIVATE INVESTIGATOR
a. US v. Rowe  -- Privileged.

36.   Waiver
a. WHO CAN WAIVE THE PRIVILEGE?
b. WHEN IS THE PRIVILEGE WAIVED?
c. HOW BROAD IS THE WAIVER?
d. In re von Bulow (2d Cir. 1987)
a. “Of course, the privilege belongs solely to the client and may only be waived by him. . . .  A client may nonetheless by his actions impliedly waive the privilege or consent to disclosure.  And an attorney may, in appropriate circumstances, possess ‘an implied authority to waive the privilege on behalf of his client.’  Moreover, it is the client’s responsibility to insure the continued confidentiality of his communications.”
b. In light of petititioner’s acquiescence in and encouragement of Reversal of Fortune’s publication, Judge Walker properly concluded that von Bulow consented to his attorney’s disclosure of his confidences and effectively waived his attorney-client privilege.”

e. US v. Bernard (10th Cir. 1989)
a. “Any voluntary disclosure by the client is inconsistent with the attorney-client relationship and waives the privilege.”

f. Tasby v. US (8th Cir. 1974)
a. “[A] client may waive protection of the of the privilege either expressly or impliedly.”

g. When the client discloses the communications. U.S. v. Bernard (10th Cir. 1989)
a. (Except if the testimony is involuntary.) Hollins v. Powell (8th Cir. 1985) 


h. When the client attacks the attorney’s competence.  U.S. v. Tasby (8th Cir. 1974)
i. When the client fails to keep the communications confidential.  In re von Bulow (2d Cir. 1987)

37.   Crime-Fraud Exception
a. CEC § 956.  Exception: Crime or fraud
a. There is no privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or fraud.
b. U.S. v. Zolin (U.S. 1989)
a. “The attorney-client privilege must necessarily protect the confidences of wrongdoers, but the reason for that protection -- the centrality of open client and attorney communications to the proper functioning of our adversary system of justice -- ‘ceas[es] to operate at a certain point, namely, where the desired advise refers not to prior wrongdoing, but to future wrongdoing.’  Wigmore, § 2298 …”
b. “Before engaging in in camera review to determine the applicability of the crime-fraud exception, ‘the judge should require a showing of a factual basis adequate to support a good faith belief by a reasonable person’ … that in camera review of the materials may reveal evidence to establish that the crime-fraud exception applies.  Once that showing is made, the decision to engage in in camera review rests in the sound discretion of the district court.”
38.   Spousal Privileges 
a. Two types of spousal privileges:
a. Adverse spousal testimony 
b. Confidential spousal communications 
1. Communication
2. In confidence
3. Between spouses
4. In course of marriage
5. [Either spouse can invoke]
6. CEC § 980.  Privilege for confidential marital communications
a. …a spouse…whether or not a party, has a privilege during the marital relationship and afterwards to refuse to disclose, and to prevent another from disclosing, a communication if he claims the privilege and the communication was made in confidence between him and other spouse while they were husband and wife.
b. CEC § 984.  Proceeding between spouses
a. There is no privilege under this article in:
1. (a) A proceeding bought by or on behalf of one spouse against the other spouse.
2. (b)  A proceeding between a surviving spouse and a person who claims through the deceased spouse, regardless of whether such claim is be testate or intestate succession or by inter vivos transaction.

b. CEC § 982.  Commitment or similar proceedings
1. There is no privilege under this article in a proceeding to commit either spouse or otherwise place him or his property, or both, under the control of another because of his alleged mental or physical condition.

c. CEC § 983.  Competency proceedings
a. There is no privilege under this article in a proceeding brought by or on behalf of either spouse to establish his competence. 

d. CEC § 970.  Privilege not to testify against spouse
a. Except as otherwise provided by statute, a married person has a privilege not to testify against his spouse in any proceeding.
b. Comment of California Law Revision Commission
1. The rationale of the privilege provided by Section 970 is that such testimony would seriously disrupt the marital relationship.  Society stands to lose more from such disruption than it stands to gain from the testimony which would be available if the privilege did not exist.

e. Trammel v. US: “When one spouse is willing to testify against the other in a criminal proceeding -- whatever the motivation -- their relationship is almost certainly in disrepair; there is probably little in the way of marital harmony for the privilege to preserve.”
f. WHO HOLDS THE PRIVILEGE?
a. CEC 970: testifying spouse
b. Hawkins v. U.S. (1958): non-testifying spouse
c. Proposed FRE 505: non-testifying spouse
d. Trammel v. U.S. (1980): testifying spouse

g. CONFIDENTIAL SPOUSAL COMMUNICATIONS
a. Testimony can be during or after marriage.
b. Subject matter must be confidential communication during marriage.
c. Either spouse can object.

h. ADVERSE SPOUSAL TESTIMONY
a. Testimony must be during marriage.
b. Subject matter can be anything.
c. Testifying spouse can object.

39.   Physical Evidence
a. Physical evidence need to satisfy two rules:
a. authentication—must provide enough evidence so that the factfinder could conclude that it is genuine.  

1. related to conditional relevance. 

b. best evidence rule
1. but in modern form, does not require party to introduce the best evidence available on any given point.  

b. FRE 901.  Requirement of Authentication or Identification
a. (a) General Provision.  The requirement of authentication or identification as a condition to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.
b. Standard is sufficiency.  
c. no fixed rules about how to show sufficiency.
d. “The rationale behind [Rule 901] is that absent a showing that the evidence is what the proponent alleges, it has no relevance.” Bruther 
c. FRE 902.  Self-Authentication

a. Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

1. (4) Certified Copies of Public Records.  

2. (5) Official Publications.  Books, pamphlets, or other publications purporting to be issued by public authority.
3. (6) Newspapers and Periodicals.  Printed materials purporting to be newspapers or periodicals.

4. (7) Trade Inscriptions and the Like.  Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.

d. FRE 902(b) Illustrations.  By way of illustration only, and not by way of limitation, the following are examples of authentication:
a. (1) Testimony of Witness With Knowledge.  Testimony that a matter is what it is claimed to be.
b. (2) Nonexpert Opinion on Handwriting.  Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of litigation.
c. (3) Comparison by Trier or Expert Witness. Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated. 
d. (4) Distinctive Characteristics and the Like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances. 
e. FRE 1001.  Definitions

a. For purposes of this article the following definitions are applicable:
b. (1) Writings and recordings.  "Writings" and "recordings" consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.
c. (2) Photographs.  "Photographs" include still photographs, X-ray films, videotapes, and motion pictures.

f. FRE 1002.  Requirement of Original
a. To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

g. US v. GONZALEZ-BENITEZ (9th Cir. 1987):  Don’t have to use tape to prove conversation; can use witness instead. 
h. MEYERS v. US (D.C. Cir. 1949):  Don’t have to use transcript to prove testimony; can use witness instead. 
i. HERZIG v. SWIFT & CO. (2d Cir. 1945):  Don’t have to use books to prove earnings; can use witness instead.
j. SEILER v. LUCASFILM, LTD. (9th Cir. 1987): Can’t use testimony to prove content of drawings.  
k. FRE 1004.  Admissibility of Other Evidence of Contents

a. The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if –
b. (1)  Originals lost or destroyed.  All originals are lost of have been destroyed, unless the proponent lost of destroyed them in bad faith; ***
c. (2)  Originals not obtainable.  No original can be obtained by any available judicial process or procedure; ***
d. (3)  Original in possession of opponent.  ***  that party was put on notice *** that the contents would be a subject of proof at the hearings, and that party does not produce the original at the hearing;  ***
e. (4) Collateral Matters.  The writing, recording, or photograph is not closely related to a controlling issue.
l. FRE 1003.  Admissibility of Duplicates
a. A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original. 
m. FRE 1006. Summaries
a. The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation.  The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at a reasonable time and place.  The court may order that they be produced in court.

n. U.S. v. Standing Soldier (8th Cir. 1976)
a. There being no evidence of bad faith on the part of the government and the original having been lost, the District Court properly permitted Captain Hill’s oral testimony concerning the note….  The Federal Rules of Evidence recognize no ‘degrees’ of secondary evidence and thus there was no requirement that the copy be introduced in preference to the oral testimony.”

40.   Presumptions and Judicial Notice 
a. Basic fact ( presumed fact 

a. Examples: 

1. CEC § 667.  Death of person not heard from in five years. A person not heard from in five years is presumed to be dead.
2. CEC § 641.  Letter received in ordinary course of mail.  A letter correctly addressed and properly mailed is presumed to have been received in the ordinary course of mail.

3. CEC § 637.  Ownership of things possessed.  The things which a person possesses are presumed to be owned by him.
4. CEC § 636.  Payment of earlier rent or installments.  The payment of earlier rent or installments is presumed from a receipt for later rent or installments.
b. burden of persuasion
a. aka burden of proof 

1. Beyond a reasonable doubt
2. Preponderance of the evidence
3. Clear and convincing
c.  burden of production 

a. Burden of producing evidence
b. Burden of going forward
d. Thayer’s view (“bursting bubble”):

a. Presumption shifts burden of production, not persuasion.
e. Morgan’s view: 
a. Presumption shifts both burdens.

f. FRE 301.  Presumptions in General in Civil Actions and Proceedings
a. In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of non-persuasion, which remains throughout the trial upon the party on whom it was originally cast.

g. FRE 302.  Applicability of State Law in Civil Actions and Proceedings

a. In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which State law supplies the rule of decision is determined in accordance with State law.

b. evidence of non-receipt ( presumption disappears…
h. In CA same thing
a. CEC § 604.  Effect of presumption affecting burden of producing evidence

1. The effect of a presumption affecting the burden of producing evidence is to require the trier of fact to assume the existence of the presumed fact unless and until evidence is introduced which would support a finding of its nonexistence, in which case the trier of fact shall determine the existence or nonexistence of the presumed fact from the evidence and without regard to the presumption.  Nothing in this section shall be construed to prevent the drawing of any inference that shall be appropriate.

b. Answer:
1.  Just as in federal court, evidence of nonreceipt makes the presumption disappear.

2. In both federal and state court, the presumption that something mailed was received is a  Thayer presumption -- i.e., a “bursting bubble” presumption.
i. Judicial Notice:

a. Judicial notice: acceptance of facts that need not be proved and not disputed.  

1. there are some facts that should not have to be proved, like this date is a Sunday.

2. where to draw line? 
3. FRE distinguishes between adjudicative facts and legislative facts; and regulates former, not latter.  
b. FRE 201.  Judicial Notice of Adjudicative Facts
1. (a)  Scope of rule.  This rule governs only judicial notice of adjudicative facts.
2. (b) Kinds of facts. A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.
c. Adjudicative 

1. Advisory Committee:  “the facts of the particular case”
2. Prof. Davis:  “facts concerning the immediate parties -- who did what, where, when, how, and with what motive or intent. . . the facts that usually go to the jury . . . .” 

d. US v. Bello:  "Whether a fact is adjudicative or legislative depends not on the nature of the fact . . . but rather on the use made of it (i.e., whether it is a fact germane to what happened in the case or a fact useful in formulating common law policy or interpreting a statute) . . . . 

e. CA ignores the distinction 
� FRE 801:  (a) Statement. A "statement" is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.� (c) Hearsay. "Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.


� 801(d) Statements which are not hearsay. A statement is not hearsay if--�   (1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or


�   801(d) (2) Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).


� FRE 603: Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness' conscience and impress the witness' mind with the duty to do so.
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