Estates & Trusts — Zamperini 2004S — J. Ryan Gilfoil

Exam Approach

I Checklist for gift

A Pretermitted

B Extinction (specific v. general gift)

C Lapse (kin...)

D Gift into trust

1 If trust already exists at execution, incorp by ref.  (§ 6130)

2 If not, fact of indep signif.  (§ 6131)

I Checklist for will

A Valid revocation

B Prove will even if not valid (copy + testimony okay)

C Republished by valid codicil — rescues will invalid when first executed

D Revoked by codicil or will disposing of entire estate

I Checklist for trust

A Inter vivos or testamentary

1 If IV, no anti-lapse protection

Intestate Succession

I Intestate succession statutes (ISS)

A ISS also comes into play when decedent didn’t specify beneficiaries

1 If decedent left property merely to his “heirs,” heirs are determined by ISS

B ISS determines who has standing to contest a will

1 If contestant would be entitled to partake of estate by intestate succession, he has standing to contest will

2 Otherwise, contestant would have standing only if he had been the beneficiary of a prior will

C If decedent dies intestate, admin is determined by statute.  (Statute establishes a priority of appointment)

1 Only those in line of preference may contest appointment of another.  (Goick)

D Who may contest other matters?

1 Person has no standing to contest matters of estate w/o personal stake in outcome.  (Goick)

2 If decedent died intestate, only heirs per ISS have standing

II Share of surviving spouse

A Cal:

1 Community prop: spouse simply gets the one-half that belonged to X.  (§ 6401(a))

2 Separate prop:

a Gets everything if X had no surviving issue, parent, brother, sister, or issue of brother or sister.  (§ 6401(1))

b Gets half if:  (§ 6401(b))

i X leaves one kid or issue of one kid

ii OR X leaves no issue but leaves a parent or parents or issue of either parent

c Gets one-third if:  (§ 6401(c))

i X leaves > 1 kid

ii OR X leaves 1 kid and issue of 1 or more deceased kids

iii OR X leaves issue of two or more deceased kids

B Effects of divorce

1 Divorce revokes gift to ex.  (§ 6122)

2 UPC: divorce or annulment —> no longer qualify as surviving spouse

3 Some states: failure to support a spouse terminates right to take by intestate succession

III Share of lineal descendants

A Any living descendant of decedent cuts off right of descendant’s own children to inherit

B Approaches when heir is dead but leaves issue:

1 Per capita (simply count up issue and divide by that number)

2 Per stirpes (“share”) distribution: share passes on to dead kid’s kids, to be split evenly

a Issue of dead heir take by “right of representation” — kids stand in for dead heir

3 Modern per stirpes distribution (majority, Cal): same as pure per stirpes, but you start at the nearest generation where there are living issue, rather than right at the first gen below X

C Cal:

1 Normal mechanism for intestate succession is MODERN PER STIRPES (aka per capita w/ representation).  (§ 240)

a Start at nearest gen where issue are alive.  Issue of dead issue take by right of rep.  Process repeats

2 Alternate mechanisms may be invoked by will:

a Pure per stirpes.  (§ 246)

i As for § 240, but start at first gen, not nearest gen where issue are living.  Issue of dead issue take by right of rep.  Process repeats

b Hybrid per capita (aka per capita at each generation).  (§ 247) 

i As for § 246, but instead of issue of dead issue taking by right of rep, they take per capita: shares of dead issue are combined at this generation, then split up evenly among issue of dead issue.  Process repeats

3 NOTE that modern per stirpes and pure per stirpes are only different in whether they skip generations where no one survives.  Pure per stirpes doesn’t skip; modern per stirpes does

4 TODO SEE HANDOUT from 2/3/04

IV Share of ancestors and collateral heirs

A Collaterals = blood relatives neither descendant nor ascendant

B We ignore rel’ps by affinity (except suriving spouse)

C Use the table of consanguinity

1 Look at each column closest to decedent in turn

a Closer column BLOCKS distant column

2 Lowest degree of rel’p takes, w/ equal relations sharing.  But if rels have same degree, rel in closer column takes to exclusion of other 

3 Cal: don’t divide into maternal and paternal; no limit on right of rep 

V Halfbloods, adoptees, non-marital children

A Halfbloods

1 You’re a halfblood w/ someone if you share one common ancestor, but not both

a Halfblood is a BLOOD rel’p

2 Cal:

a Halfbloods same as wholebloods, but w/ adoption exceptions outlines in § 6451 (below).  (§ 6406)

3 Modern trend is to treat halfbloods equally w/ wholebloods, regardless of actual rel’p betw decedent and halfblood

B Adoption

1 Cal:

a For purposes of ISS, where does parent-child rel’p exist?  (§ 6450)

i Rel’p betw nat kid and parent exists regardless of marital status (but adoption may sever; see below)

ii Rel’p betw ADOPTED kid and parent is SAME AS natural parent and child

b BUT adoption severs kid’s rel’p w/ natural parent UNLESS:  (§ 6451)

i Natural parent and kid lived together at any time as parent and child, OR natural parent was living w/ or was married to other nat parent when kid was conceived and dies before kid’s birth

ii AND adoption was by spouse of natural parent OR was after the death of the natural parent

iii (this is mostly about death of a bio parent, and maybe other bio parent remarries)

2 Adopted kid may be given a “clean slate” — kid is cut off from old family, and is treated as natural issue of new family

a This is so to promote stability of new family — no baggage, and no benefit, from old family

C Non-marital children

1 Stepchild is NOT ADOPTED

2 Cal:

a Deadbeat dads: if kid is illegitimate, nat par doesn’t inherit unless par or rel recognizes kid AND par contributes to supporting kid.  Same goes for those rels of parent who would inherit from kid through nat par.  (§ 6452)

i This is also an incentive for rels of natural parents to step in to help take care of the kid (esp for possibility that parents are dead)

b Who are your natural parents? (§ 6453)

i Presumption under certain circums (if kid is child of married parents, or something like that)

ii OR ct order establishes paternity

iii OR C&C evidence establishes that father has openly held out the kid as his own

iv OR it was impossible for dad to hold out kid as his own (he was dead or didn’t know), and paternity established by C&C evidence

c For purposes of intestate succ through FOSTER OR STEPPARENT, rel’p of parent and child exists if: (§ 6454)

i Rel’p began during kid’s minority and continued through join lifetimes

ii AND it is est’d by C&C evidence that foster parent or stepparent would have adopted kid but for a legal barrier

1 Ex of legal barrier: natural parents refuse to consent to adoption by foster parent

a Note that that barrier DISAPPEARS once kid reaches majority: he could have adult adoption, so unless they do adopt, stepparent’s right to intestate succession is cut off

d If you establish that someone B is your nat dad, rather than A, who appeared to be your natural dad, then you may inherit from B but NOT from A.  B is your natural dad, so you’re his kid for legal purposes.  Your right to inherit from A is severed.  (Wingate)

i BUT for B to inherit from YOU, he has to be involved in your life.  (§ 6452)

D Two lines of rel’p

1 How can you be related to someone through two lines of rel’p?

a Ex: X has two kids, A and B.  A has a kid C.  A dies.  X adopts C

i X is C’s nat grandparent and adoptive parent

2 Cal: 

a If you’re related through two lines to someone, you only get one share — based on the rel’p that would entitle you to the larger share.  (§ 6413)

b In ex above, it doesn’t make a difference in the shares

c But if A had two other kids, D and E, but X only adopted C, it would make a difference

VI Simultaneous death

A When is inheritance claim created?

1 Cal: at conception.  (§ 6407)

B Gen’y

1 Assets distributed according to who was alive at time of death — so if husband dies a few days after wife dies intestate, his estate will take as though he were still alive

C Cal:

1 If person fails to survive decedent by 120 hours, he is deemed to have predeceased decedent for purposes of intestate succession.  (§ 6403)

a BUT if this rule would result in escheat, it doesn’t apply 

2 If it can’t be established by C&C evidence that person survived decedent by 120 hrs, person is treated as having predeceased decedent.  (§ 6403)

a This would be the case in simultaneous death — car accident killing parents and kids, for instance 

VII Disclaimer (renunciation)

A Modern view: you MAY disclaim testamentary and intestate distributions, even when to do so would frustrate your creditors

1 Disclaimer executed before declaring bankruptcy is effective against bankruptcy trustee

a But not clear how cts would treat disclaimer executed after bankruptcy

2 BUT disclaimer will not defeat federal tax liens

a Disclaimer also may not be effective against public agencies who are your creditors

3 Even if you disclaim, the assets may be considered yours when determining your eligibility for public aid

B Many cts allow relation back of disclaimer: if you execute a disclaimer, it’s as if you never received the intestate gift — this keeps the money out of the hands of creditors.  (Baird)

1 Other cts only allow relation back if it serves the interests of justice, not to defeat lawful claims of third parties

C Cal:

1 Mechanics of disclaimer: §§ 275, 278

2 Timing for disclaimer: § 279(b)

3 Disclaimers okay for testamentary and intestate interests.  (§ 279)

4 Disclaimer is irrevocable.  (§ 281)

5 Disclaimed interest passes as though disclaimant had predeceased decedent.  (§ 282(a)(1))

a BUT disclaimant is NOT treated as having predeceased for purposes of determining at which generation we split the estate under § 240.  That is, the disclaimant doesn’t change other people’s shares by disclaiming — her proper living share just skips past her and is distributed intestate on its own.  (§ 282(a)(2))

6 Disclaimer relates back to death, event, whatever, that triggered gift.  (§ 282)

7 Disclaimer is not a fraudulent transfer — so it may be used to frustrate creditors’ claims.  (§ 283)

8 Once interest has been accepted, it may not be disclaimed.  (§ 285)

a Note acceptance of part of joint tenancy upon JT’s creation does NOT constitute acceptance of the interest when co-tenant dies; interest may still be disclaimed 

VIII Advancements

A At common law, a gift by a parent to a child raised a presumption that the gift was an advancement — the gift was presumed to count against the child’s intestate inheritance

B Cal:  (§ 6409)

1 Prop given inter vivos is considered an advancement ONLY IF:

a Decedent declared in contemporaneous writing or the heir acknowledged in writing that gift is an advancement.  (§ 6409(a)(1))

b OR decedent’s contemporaneous writing or heir’s written ack otherwise indicates gift is to be taken into account when distributing intestate estate.  (§ 6409(a)(2))

2 Prop is valued at time heir came into possession or enjoyment, OR at decedent’s death, whichever is earlier.  (§ 6409(b))

a Unless prop is valued in a writing.  (§ 6409(c))

3 If recip predeceases decedent, prop is not an advancement unless decedent’s contemp writing provides otherwise.  (§ 6409(d))

C If prop is counted as advancement, how is distribution calculated?

1 Total advancements are added to decedent’s net estate.  Then shares are calculated.  Then advancements paid to each are taken out of his share

2 Recip of advancement does not have to give back $ if advancement exceeds his share

a Instead, we just skip recip when calculating actual share

b Ex: X dies, leaving sons A, B, and C.  X has $90 k estate.  A had rec’d $60k advancement.  Proper share for each son = $50k.  So A already has rec’d more than his share.  He’s left out when dividing the $90k — so B and C each get $45k

c Another way to look at this is to say A got his $50k share as an advancement, plus a $10k gift

IX Homicide, abuse, other crimes

A Cal:

1 Person who feloniously AND intentionally kills decedent is barred from inheritance.  (§ 250)

a Killer is treated as having predeceased the decedent for the purposes of passing property on, appointment as executor or trustee, etc.  (§ 250)

b That means that issue of killer aren’t blocked by his crime

c Life insurance treated same way.  (§ 252)

d (Note felonious AND intentional: so invol manslaughter wouldn’t count) 

2 Killer in JT w/ decedent: by killing decedent, killer effected a severance of the JT.  Killer therefore does not take through survivorship.  (§ 251)

3 Final GUILTY crim judgment conclusive.  But if no final guilty crim judgment, may show crim w/ preponderance of evidence for probate purposes.  (§ 254)

a Ex: you may get off in crim ct b/c of insanity.  But probate ct may still prevent you from taking.  (Ford)

4 This stuff has no effect on rights of those who purchased prop from killer w/o notice.  Killer is liable to them.  (§ 255).

5 Other crimes:

a Person is treated as having predeceased decedent if:  (§ 259)

i (this is for heir who abuses dependent elder)

ii He is liable for physical abuse, neglect, or fiduc abuse of decedent who was elder or dependent adult

iii AND He acted in bad faith

iv AND he was reckless, oppressive, fraudulent, or malicious in committing these acts

v AND decedent, at time acts occurred and then continuing till his death, was unable to manage his financial resources or to resist fraud 

Gifts

I Gifts

A ELTS for inter vivos gift:  (Gruen)

1 Intent on donor’s part to make a present transfer

2 Actual or constructive delivery of the gift to donee (this may be by instrument of gift, and not physical transfer, when donor intends to transfer less than fee simple ownership, e.g., to maintain a life estate)

3 Acceptance by donee (law may presume acceptance when gift is of value)

B Inter vivos gift v. testamentary gift.  (Gruen)

1 If intent is to make irrevocable present transfer of ownership, then inter vivos

a Note that some gifts may be given w/ right to revocation (when???)

2 If intent is to make disposition effective only after death, gift is invalid unless made by will

3 Note continued possession, use, etc NOT inconsistent w/ prior gift and current life estate

C Gift causa mortis

1 When a gift is given by A on his deathbed, then A recovers, the gift may be invalid — it was given in contemplation of A’s death, w/ implicit condition that if A recovered, he could reclaim it 

Wills — Requirements

I Mechanics of probate

A See §§ 8000-10 for more detail on mechanics of probate

B Jurisdiction:

1 Where: county of domicile and/or realty

2 Level: Superior ct in Cal

3 No jury.  (§§ 7200, 8252)

C When start probate

1 Anytime after death.  (§ 8000)

2 Executor must start w/in 30 days or he loses his right, unless good cause. (§ 8001)

D Purpose: establish a will; appoint PR (pers rep); gather assets; pay debts; distribute remainder

E Notify: creditors (letter or publication); devisees AND heirs (service and publication)

F Allow: creditors to submit claims/sue; interested parties to contest.  (§ 48)

II What is req’d to effect a will

A Testamentary intent (you must be intending to dispose of your prop)

B Testamentary capacity
C Formalities

D No fraud, undue influence, duress, etc

E Even if will can’t be admitted to probate, its contents can be PROVEN (photocopy + testimony of witnesses, for instance) to REVOKE another will

F — See Contesting a Will

III Atty’s duties re will

A Cal, atty does have duty to intended beneficiaries of a will for failing to properly prepare will under contract third-party bene doctrine and tort direct-duty theory

B But lawyer has NO DUTY to those disinherited b/c of lack of testamentary capacity

IV Execution of wills

A Age to execute will = 18 in Cal.  (§ 6100)

B Type of wills

1 Attested (witnessed)

2 Holographic will

a Materially in testator’s handwriting and w/ no witnesses

3 Nuncupative

a Oral will. Recognized in some juris’s

b Limitations:

i X must be near death, and death must actually occur.  (Recovery revokes oral will)

ii Usu only small items of pers prop, money up to certain amount, no real prop

4 Statutory

C Witnesses

1 Attestation = signing as witness (attesting to validity of will)

2 Attestation clause = std clause describing circums of execution, where witnesses sign

a Indicates PRESENT intent to act as witness

b Creates presumption of due execution and that events described in clause actually occurred

c Provides prima facie evidence that testator voluntarily signed will in presence of witnesses

d Permits probate of will when witness forgets circums of will’s execution or dies

3 Self-proving affidavit = swearing to validity of act already performed in PAST (as compared to attestation clause, which is in present)

a These swear that will has been duly executed

b Permits probate w/o requiring the appearance of either witness

c So this is often used WHEN WITNESS IS DEAD

4 Summary of attestation clause v. self-proving affidavits:

a Attestation clause goes in will — meets witness req’t

b Self-proving affidavit may be attached to will or may be part of will (or may be independent of will), and is like testimony as to what happened.  Witness often signs this along w/ attestation clause.  This can be used in place of witness’s testimony if witness can’t be located or is dead 

V Cal formalities:

A Writing / witness req’ts:  (§ 6110)

1 Will must be in writing.  (§ 6110(a))

2 Except for holographic will (see § 6111, below), will must be:  (§ 6110(b)(1)-(2))

a Signed by testator (or in his name by another in his presence)

b Signed by at least 2 witnesses present at the signing (actual signatures, not proxies) who either witnessed signing of will OR X’s acknowledgment of the signature or of the will (so witnesses need not actually see witness sign the will).  (§ 6110(c))

B Holographic will:

1 If will doesn’t conform to § 6110 writing req’ts, it is valid as a holographic will, whether or not witnessed, if signature and MATERIAL PROVISIONS of will are in testator’s HANDWRITING.  (§ 6111(a))

2 If holo will doesn’t contain a date of execution:  (§ 6111(b))

a If omission results in doubt as to whether its provisions or provisions of another inconsistent will control, inconsistent provisions of holo will are invalid unless it can be est’d that holo will came later

b If it is est’d that testator lacked capacity at any time during which will might have been executed, will is invalid unless it can be est’d that it was executed at time testator had capacity

3 Statement of intent in holo will may be set forth in testator’s handwriting or in commercially-printed form.  (§ 6111(c))

C Extrinsic evidence is admissible to clear up will.  (§ 6111.5)

D Witnesses:

1 Unless will is contested, will may be proved for probate on evidence of only one of the subscribing witnesses, if will conformed to law.  (§ 8220(a))

2 Will is valid if it was valid under law of state where X was domiciled when he executed the will, or on his death.  (§ 61113(c))

3 Evidence of execution may consist of witness’s affidavit w/ photocopy of will, OR by attestation clause or affidavit incorporating such a clause in the orig will.  (§ 8220(b))

4 If no subscribing witness currently avail, proof of will may be made by proof of testator’s handwriting plus:  (§ 8221) 

a Proof of one subscribing witness’s handwriting

b OR writing in will w/ sigs of all witnesses

c OR affidavit of someone w/ personal knowledge of the circums of execution

5 PURGE statute for interested witnesses.  (§ 6112)

a See § 48 for what makes a person an interested party

b Just b/c witness has an interest doesn’t make will invalid.  (§ 6112(b))

c BUT unless there are at least two disinterested witnesses, fact that will makes gift to a signing witness creates a PRESUMPTION that witness procured the gift by UNDUE INFLUENCE, fraud, etc.  (§ 6112(c))

i This doesn’t apply, though, it witness only receives something in fiduciary capacity — as executor or trustee, for example.  So, EXECUTOR or TRUSTEE can be valid witness

d If witness fails to rebut this presumption, he gets at most what he’d get had decedent died intestate.  (So if his gift is smaller than his intestate share, he simply gets his gift).  (§ 6112(d))

e Idea is that once witness’s interest in the will is purged, he’s disinterested, so he can testify about the will

E Statutory will, see §§ 6220-40

Wills — Protection of Family / Limits on Wills

I Elective share gen’y

A These guarantee surviving spouse a percentage — usu one-third — of decedent spouse’s probate estate even if decedent tried to limit surviving spouse to a smaller share

II Modern elective share statutes

A Statutes gen’y provide fee simple plus 1/3 to 1/2 of probate/augmented estate.  UPC has guaranteed percentage (see p. 171)

B Ex of elective share:

1 Will: $1k to wife, $1 mil to flight attendant.  Wife will take elective share

2 But: $1k to wife, $1 mil in joint tenancy w/ flight attendant.  Wife is out of luck

a However, some states do grant wife access to non-probate assets in certain circums where wife is intentionally disinherited

3 And: $1k to flight attendant, $1 mil in JT w/ wife.  Wife can still take elective share of the $1k

C Waiver of elective share rights

1 Some states, spouse can waive elective share rights through antenuptial agr’t as long as it’s a knowing waiver.  (Geddings)

a Other spouse must disclose assets, financial info, etc.  (Geddings)

2 You can also do it after marriage, but disclosure burden is higher for other spouse

III Other protections for the surviving spouse

A Homestead allowance, exempt property, and family allowance

B Protection against inadvertent disinheritance: the problem of the pre-marital will

1 In some states, marriage automatically revokes a pre-written will

2 Other states do not do this, and instead let elective share statute (or commun prop) protect surviving spouse

IV Cal spousal protection:

A No dower and curtesy in Cal.  (§ 6412)

B Two ways to disinherit spouse: intentionally or unintentionally

C B/c we have community prop, no protection against INTENTIONAL disinheritance of spouse in Cal

1 Community prop builds in protection for spouse: spouse already has 1/2 interest.  (§ 6101)

D But protection against UNINTENTIONAL disinheritance / pre-marital wills:

1 If decedent doesn’t provide for surviving spouse who married decedent after will was executed, omitted spouse gets a share.  (§ 21610)

a Share = (§ 21610)

i The decedent’s share of the community prop

ii Intestate share of the separate prop, but no more than 1/2 X’s separate prop

2 But spouse won’t get anything if:  (§ 21611)

a Decedent’s failure to provide for spouse appears intentional from will

b OR decedent provided for spouse through other means, and intent to substitute that for providing for spouse in will is shown

c OR spouse waived right to estate

3 — for effect of divorce, see Wills — Revocation

E Where does spouse’s share come from?  See § 21612

F Homestead:

1 Ct may set aside homestead upon petition.  (§ 6520)

2 Homestead shall be set apart for surviving spouse and/or minor children.  No provision for dependent adult children.  (§ 6521)

3 Rules on whether prop comes out of community prop, etc — and preferences from those types of prop.  (§ 6522)

4 Things ct considers when setting aside homestead (needs of spouse and kids, liens on prop, etc).  (§ 6523)

5 Time: lifetime of spouse or length of minor’s minority

6 Amount: ct’s discretion based on NEED

G Family allowance:

1 Automatic:  (§ 6540)

a Surviving spouse, minor kids, incapacitated adult children

2 At court’s discretion: (§ 6540)

a Dependent parents

b Dependent but not incapacitated adult children

3 Time: during probate admin

4 Amount: ct determines r’ble amount

V Pretermitted heir statutes

A Two ways to disinherit heirs: intentionally or unintentionally

B Protection against UNINTENTIONAL disinheritance = PRETERMITTED HEIR statutes

1 Kids: two types of statutes: those that protect kids born after execution of will, and those that protect all kids who have been unintentionally disinherited

C How to determine intentional v. unintentional?

1 Intentional: child born; will —> all to SPCA; (X)

2 Unintentional: will —> all to SPCA; child born; (X)

D ANY will may be subject to pretermitted heir statute, even where decedent, say, left all his prop to his wife.  (Glomset)

E  In some states, failure to mention child implies unintentional disinheritance.  You must affirmatively disinherit kid, or acknowledge existence of kid and not give anything.  (Glomset)

F Extrinsic evidence sometimes admitted to determine intent.  (Glomset)

VI Cal pretermitted heir statutes

A Pretermitted child:

1 As w/ spouse, no protection for kid against intentional disinheritance.  But protection against unintentional disinheritance

2 If decedent doesn’t provide for kid born or adopted AFTER EXECUTION of will, kid gets same share he would have rec’d if decedent had died instestate.  (§ 21620)

3 But kid won’t get anything if:  (§ 21621)

a Decedent’s failure to provide for spouse appears intentional FROM THE WILL (i.e., regardless of testimony)

b OR decedent had one or more kids and gave substantially all of the estate to the other parent of this kid

c OR decedent provided for spouse through other means, and intent to substitute that for providing for spouse in will is shown

4 If kid isn’t provided for b/c decedent didn’t know about kid or thought he was dead at time of execution of the will, kid again gets intestate share.  (§ 21622)

5 If kid is DEAD, his issue DON’T TAKE in his place as pretermitted heirs.  (§ 21620)

6 Where kid’s share comes from: see § 21623

VII The community property system

A Laws assumes that prop acq’d during marriage, other than by gift or inheritance, is product of joint effort — spouses each have half share

1 Prop acq’d before marriage, or by gift or inheritance, is separate prop

B Each spouse has testamentary power over only his or her half of commun prop

1 But surviving spouse will get only what separate prop decedent leaves to him or her — there is NO RIGHT TO SEPARATE PROPERTY

Wills — Construction

I What constitutes the will

A Gen’y

1 Codicil = any change to a will.  B/c disposes of property — functions as will — must conform to same req’ts as a complete will

B Integration and incorporation by reference

1 Integration:

a Allows us to combine several writings into a single will

b Ex: allows us to treat pages not signed and witnessed (e.g., pages before signature page) as parts of will

2 Incorp by ref:

a Will may refer to other unattested writing and thus incorporate the document into the will

b This may include a notebook, for instance, that can be updated w/o testamentary formalities, so long as it meets legal req’ts.  (Clark)

c BUT changes to document made AFTER will executed not allowed if doc required to be in existence at time of will execution

d Valid codicil can bootstrap invalid will; codicil is treated as if it reprinted orig will

C Cal:

1 Requirements for incorp by ref:  (§ 6130)

a Writing must be in existence when will is executed

b AND language of will must manifest intent to incorp by ref

c AND will must describe writing sufficiently to permit its identification

2 This means list of gifts outside will must be IN EXISTENCE at time will is executed

II Facts of independent significance

A Fact of indep signif has meaning BEYOND effet on distrib of estate

B They have non-testamentary signif

1 Ex: “I give the contents of my safe to Pat.”  This is fact of indep signif — you put items in your safe not merely for testamentary reasons, but to keep items safe.  Another ex: “I leave my car to son, RRR to daughter.”  Car is old and crappy.  Right before I die I buy a nice new car w/ intent of leaving it for son.  This is valid — fact of indep signif b/c cars are useful for transportation

2 Counter-ex: I put stickers on all my personal property naming whom each item goes to.  This only has signif for testamentary purposes, so is not fact of indep signif.  But you could perhaps make the stickers effective through incorporation by ref (ct may not like fact that they can be easily removed, though).  You could also make the stickers work if they conformed w/ req’ts of holographic will

C Doctrine is relevant in two kinds of cases:

1 When fact or event of indep signif determines BENEFICIARIES of will.  These are legit:

a  “to my spouse at death”

b Class gifts: “to my children” 

2 When fact or event of indep signif determines WHAT PROPERTY a beneficiary receives.  These are legit:

a “to my son, my car at time of death”

b “Contents of safe / deposit box / whatever to son”

D Cal:

1 Will may dispose of property by ref to acts and events of indep signif.  (§ 6131)

a Doesn’t matter whether acts or events happened before or after execution of will or before or after testator’s death

b Execution or revocation of someone else’s will is an event of indep signif

2 List of gifts outside will must be IN EXISTENCE when will is executed (§ 6130) b/c list is NOT a fact of independent significance

III Ambiguity and mistake

A Ambiguity

1 X is presumed to use words in accordance w/ their normal meaning.  (Carroll)

2 Extrinsic evidence admissible to shed light on X’s intent only when will is ambiguous

3 Types of ambiguity:

a PATENT ambiguity is one which appears on face of document.  Ex: X leaves car to A in one clause, then gives same car to B in another clause

i Extrinsic ev allowed to resolve patent ambiguity unless totally ambiguous (e.g., no recip listed for a particular gift)

b LATENT ambiguity is ambiguity that arises when we try to match words of will w/ facts in real world

i Two kinds of latent ambiguity:

1 Where two or more people exactly match description in the will

2 Where no one matches the description perfectly, but several people match it imperfectly

ii Extrinsic ev allowed for latent ambiguity

iii Details of identification (e.g., wrong address, misspelled name) highly susceptible to mistake shouldn’t be allowed to frustrate clear intent.  (Gibbs)

B Correcting mistakes

1 Cts reluctant to correct “mistakes” due to misimpression X was supposedly under when he wrote will

2 Cts are more likely to be willing to correct attorney’s error

3 Cts are more willing to erase words than to write them in (e.g., identity of person).  (Knupp)

4 In order for ct to correct, mistake must appear on face of will.  (Gifford v. Dyer)

a Also, what would have been real will but for mistake must be apparent

b Ex: if X makes avoids giving gift to someone and says in will it’s b/c he’s dead, but he turns out to be alive

Wills — Abatement, Exoneration, Ademption, etc

I Classification of gifts

A Cal:  (§ 21117)

1 Specific = particular item or fund (bank account #123; my laptop; etc)

2 General gift = gift from general assets that doesn’t give specific prop (any piece of jewelry)

3 General pecuniary = money

4 Annuity = periodic payment of money

5 Demonstrative = general gift from a specific fund (ten dollars from bank account #123)

6 Residuary = what’s left over

B Examples:

1 I leave Ben 100 shares of Peach Corp — General

2 I leave Ben my 100 shares of Peach Corp — Specific

3 I leave Ben all my shares of Peach Corp — Specific

4 I leave Ben one-third of my net estate — Residuary

5 I leave Ben one-half of my personal property — Could be demonstrative, could be general

6 I leave Ben an annuity of $300 per month, to be paid out of the income of my estate — Demonstrative annuity

7 I leave Ben $10,000, payable from the proceeds of the sale of my 100 shares of Peach Corp stock — Demonstrative

II Abatement

A Abatement = reducing gifts to satisfy creditors’ claims (which have priority over benes’ claims)

B We exhaust a level before moving to the next level.  W/in a level, we reduce gifts pro rata: each gift is reduced by the same percentage

C Cal:

1 Order of abatement:  (§ 21402)

a Intestate prop

b Residuary

c Gen to other than X’s rels

d Gen to X’s rels

e Spec gifts to other than X’s rels

f Spec gifts to X’s rels

g Relative = someone to whom prop could pass intestate if only he were alive

2 Abatement is pro rata w/ in each class. (§ 21403) 

III Exoneration

A Exoneration = presumed add’l gift to rid explicit gift of encumbrances.  Presumption existed at common law

1 Ex: X bequests house to A.  House has a mortgage against it.  At common law, presume that X intended A to take house free of encumbrances.  A thus gets add’l money from estate sufficient to pay off mortgage

B Modern view is that exoneration only occurs if there is express lang requiring it in the will

C Cal:  (§ 21131)

1 This stuff applies to trusts too

2 No exoneration on specific gifts

3 General directive in will to pay debts does not trigger exoneration

4 You can, of course, direct specifically that property be exonerated (“I direct that all my debts be paid [meaningless — your estate will obviously have to pay your debts regardless], including all liens or mortgages outstanding [triggers exoneration]”)


IV Ademption

A Ademption = failure of gift b/c property is not in X’s estate when he dies

B Ademption by EXTINCTION is the usual mechanism: the property is no longer in the estate, and it wasn’t already given to the bene

1 ONLY APPLIES to SPECIFIC GIFTS.  With general gifts, bene will get money value if property referred to is no longer in estate

2 Ex: “100 shares of IBM to A.  My 100 shares of IBM to B.  Stock certificate #12345 to C.”  The gift to A is general: even if X sold the shares before death, A would get cash instead.  But the gifts to B and C are specific: “my shares,” and a particular certificate identified.  Thus, if these shares are no longer in the estate, they adeem

C Ademption by SATISFACTION

1 This is where the gift has already been given inter vivos

2 Does not usu apply to SPECIFIC gifts

a Ex: X devises particular watch in will to A.  Before X dies, X gives A the watch.  When X dies, gift is adeemed by extinction.  So in an intent rule state, A may receive the value of the watch from the estate

b But suppose A sells the watch to an antique store, and X buys the watch from the store so it’s in the estate when he dies.  Most cts would hold intent of X was for inter vivos gift to satisfy the bequest

3 May apply to general gifts.  Most juris’s require proof of X’s intent to satisfy devise w/ inter vivos gift

4 What if gift was given in part to non-bene (e.g., to bene and her husband)?  At common law, no satis

D Cal:

1 Gift of securities

a If X gives gift of securities, extra securities acq’d after will execution through stock split or merger are included.  (§ 21132)

2 EXTINCTION:  (§ 21133)

a Bene of specific gift gets the gift to the extent the estate owns it

i BUT

1 if estate is in process of selling prop, you get the remaining balance or security interest NOT YET PAID by the buyer.  (§ 21133(a))

a You don’t get money already paid

2 if estate no longer owns the prop, you get nothing.  (§ 21133(a))

3 Special rules for specific gift property sold by conservator for incapacitated principal: bene has right to value from estate.  (§ 21134)

4 SATISFACTION:  (§ 21135)

a Only occurs w/ ELTS:  (§ 21135(a))

i Instrument provides for deduction of inter vivos gift from testamentary gift

ii OR X declares in contemporaneous writing that IV gift wholly/partially satisfies test gift

iii OR bene acknowledges satis in writing

iv OR prop given IV is same as specific gift to that person in instr

b Gift is valued at time bene came into possession or enjoyment of prop, or at X’s death, whichever comes first.  (§ 21135(b))

V Lapse

A Gift lapses when bene legally predeceases X

1 This can occur b/c of bene’s actual death, or b/c bene disclaims gift, etc

B At common law, lapse VOIDED gift

C Modern view

1 If will provides substitute bene, he’ll take

2 If no subst bene, consult ANTI-LAPSE statute

3 If this doesn’t apply, gift goes to residuary 

4 If no residuary gift (or if the residuary gift is the gift that lapses), then gift goes intestate

D Anti-lapse statutes

1 These gen’y provide for lapsed gifts to benes w/in a certain range of relation to X to be SAVED — they’ll go to the bene’s descendents

2 Gifts to “surviving children” (or whatever)

a Ex: X gives gift to “my surviving children.”  X has two kids, A and B, and A predeceases X

b Per X’s will, only B gets gift.  But anti-lapse statute would likely say A’s gift didn’t lapse; his issue get the gift.  Is “my surviving whatever” enough to override anti-lapse statute?

c Juris’s split

E Partial lapse in residuary gift

1 Suppose one bene of RRR gift predeceases.  If that person is w/in anti-lapse statute, no problem: his kids take

2 But what if gift to partial RRR recip does lapse?  Ex: X gives RRR to A and B.  A predeceases X.  Anti-lapse statute doesn’t apply, so partial RRR to A fails

a Trad’l view

i Lapsed gift passes via intestacy.  B takes 50% RRR, remaining 50% RRR goes intestate

b Modern view

i Act as though will RRR gift contained survivorship language: all RRR goes to surviving RRR benes.  Here, B takes 100% of RRR

F Cal:

1 THIS STUFF APPLIES TO TRUSTS TOO for at-death transfers, but not for inter vivos 

2 Bene has to be alive to receive gift, else consult anti-lapse statute.  (§ 21109)

3 Anti-lapse statute:  (§ 21110)

a This applies to KIN of X.  (§ 21110(c))

i OR to kin of living, dead, or former spouse fo X

b ISSUE of dead bene take by modern per stirpes.  (§ 21110(a))

c UNLESS X manifests contrary intent.  This includes “surviving” language — their issue don’t take.  (§ 21110(b)) 

4 You can get around anti-lapse statute by simply saying, “To my brother provided he is alive at my death.”  (§ 21111)

5 What happens if gift otherwise fails:  (§ 21111)

a If will provides alt bene, that bene takes

b Partial lapse in residuary gift: other residuary benes take in proportion to their share.  (§ 21111(b))

c Otherwise gift passes intestate

6 If gift isn’t caught by anti-lapse statute (e.g., given to friend), it goes to residuary or it goes intestate

VI Class gifts

A When is membership in class determined?  At the earliest of these two events:

1 Class closes naturally (e.g., no more kids can be born)

2 Class closes according to rule of convenience

a This occurs when any member of existing class is first entitled to demand distribution (e.g., when first kid hits a certain age)

3 Cal:

a Halfbloods, adoptees, bastards, etc:  (§ 21115)

i These people are included in accordance w/ rules of intestate succession

ii TODO what does subsection (b) do???

Wills — Revocation

I Revocation of wills

A Def’ns

1 Revalidation = republishing — in integrated form, for instance

B There are only three ways to revoke a will:

1 By physical act

2 By subsequent instrument

3 Through operation of law due to a change in circums of X

II Revocation by physical act

A Issue of intent important — if will is found torn in half, how do we know who did it, and why?

1 Presumptions come into play.  (Henson-Hammer case: access + interest in will = weaker presumption that X intended to revoke if can’t be found) (Cal § 6124)

B Physical act can be one performed on DOCUMENT (e.g., burning) or on WRITING (e.g., scratching out)

1 Must be done to an ORIGINAL COPY, not a photocopy

C Person seeking to probate lost will still must prove contents of orig will.  Photocopy is best, of course

1 But testimony of drafter admissible

D Partial revocation by phys act okay in most states.  But most states say you can only REVOKE a provision — you can’t change or modify by physical act

1 Revocation that increased others’ gifts might be INVALID b/c this would be a change rather than a mere revocation

III Revocation by operation of law

A Divorce: in Cal, divorce revokes a gift to the ex  (§ 6122)

B Marriage: in Cal, will stands, but spouse is treated as pretermitted heir

IV Revocation by subsequent written instrument

A Subs written instr may revoke EXPLICITLY or IMPLICITLY (for instance, by changing gift in manner incompatible w/ previous will)

B Subsequent will that disposes of entire estate revokes prior will in its entirety, regardless of consistency betw wills

C Republication / revocation

1 If you write a will, then a codicil, the codicil REPUBLISHES the will — it’s as though the text of the will were rewritten in the codicil

2 If you have a will, then a codicil, then you revoke the will, what happens to the codicil?

a If codicil stands on its own, will is revoked

b If codicil refers back to will, the codicil is REVOKED along w/ the will

3 If you have a will, then a codicil, then you revoke the codicil, the orig will STANDS b/c will was republished

D Subsequent instruments and REVIVAL

1 Ex:

a Will #1: $10k to J, $10k to D, RRR to SPCA

b Will #2: $5 to J, RRR to D

c If X dies at this point, will 2 takes effect.  Will 2 revoked will 1 by implication b/c they’re inconsistent

d But if X burns will #2 instead, in presence of witnesses, indicating intention to revive will #1, and then dies, what result?

e Under Cal § 6123, will #1 is revived

V Revival and dependent relative revocation (DRR)

A Revocation of X’s last will gen’y doesn’t revive a prior will.  (See § 6123)

B Doctrine of dependent relative revocation (conditional revocation): if it’s clear that X intended to revoke old will only b/c it’s to be replaced by a new will, if new will fails, revocation of old will won’t take effect.  Note that if “revocation” of first will is by the second will, but the second will fails, its revocation of first will is INEFFECITIVE — DDR never comes into play

C For DRR, you must have EFFECTIVE revocation of first will (or part thereof) and FAILURE of second will (or part thereof).  Earlier will, revoked only to give effect to a later one on supposition that later one will be effective, remains in effect if later will turns out to be ineffective

D Ask these questions:

1 Was there valid revocation of will #1?

a If no, we’re done

2 If yes, was act of revocation conditional?

a If no, we’re done

3 If yes, then DRR may come into play.

a Your revocation could be conditional upon new will replacing it (but new will could fail for some reason — maybe you destroyed your old will, then died before you had a chance to sign the new will)

VI Handwritten alterations to wills:

A Suppose you have a gift of “$10,000 to A” in your will

B You cross out the “$10,000” and write in “$15,000” in your own handwriting

C Invalid as holographic codicil b/c no signature

D But the crossing out would be a valid revocation of the gift

E Awarding the $15k is out of the question.  So ct has to decide whether revocation was a DRR or not.  If so, ct reasons you meant to revoke the $10k gift on condition of replacing it w/ the $15k gift.  B/c $15k gift failed, A gets $10k

F If ct holds no DRR, then A gets nothing

VII Limits on the power to revoke: joint wills and will contracts

A Will providing for joint disposition of parties’ assets may act as a contract

B Reciprocal promises of will contract are irrevocably binding on survivor after death of first.  (Wiggins)

C Ex (Wiggins):

1 A and B enter into valid K to leave all to each other and then to C

2 A and B execute wills in accordance w/ this

3 A dies, leaving all to B

4 B changes will and leaves all (A’s and B’s) to D

5 Can K be enforced by C?

a If existence of K can’t be proven, K can’t be enforced (no presumption of K under § 21700(b))

b Yes — gen’y will K is unilaterally revocable while both parties are alive, but irrevocable once one dies

VIII Will revocation in Cal

A Will (OR PART THEREOF) is revoked by:  (§ 6120)

1 Subsequent WILL which revokes prior will or part expressly or by inconsistency

a i.e., not a subsequent DOCUMENT — a letter saying, “I revoke my will” doesn’t work in Cal.  It does in some states

2 Being burned, torn, destroyed w/ intent of revocation BY TESTATOR or someone in his presence, at his direction.  Implicit in this is CAPACITY to revoke

B Presumption of intent to destroy:  (§ 6124)

1 If will was last in X’s possession, X was competent, and neither orig nor copy can be found, presumption that X destroyed it w/ intent to revoke

C If there is more than one ORIGINAL copy, doing these acts this to any ORIGINAL copy revokes will.  (§ 6121)

1 But doing something to a photocopy HAS NO EFFECT

2 Note problem if one copy of original is missing.  Presume intended to revoke?  But fact that we have other orig copy suggests no intention to revoke

D Second will, and first will is PHYSICALLY revoked: DDR could come into play.  Ex: X revokes first will, executes second will.  But second will fails.  Under DDR, first will could be enforced if X only intended to revoke it on condition that second will take effect

1 What if will is revoked in writing by second will?   See § 6123, below, for this situation.  But note that if first will is supposed to be revoked by second will, and second will fails, NO DDR.  That’s b/c second will WAS INEFFECTIVE at revocation

E Second will revoking first — REVIVAL:  (§ 6123)

1 If second will which would have revoked earlier will is itself revoked by destruction under §§ 6120-21, first will remains revoked unless it’s evident from circums of revocation OR from X’s declarations (now or later) that X intended for first will to take effect

2 If the second will, as above, is revoked by a third will, first will is revoked except to extent it appears from third will that X intended first will to have effect 

F Effect of divorce or annulment:  (§ 6122)

1 Unless otherwise specified in will, divorce or annulment revokes these PARTS of will:  (§ 6122(a))

a Prop given to ex; power of appointment given to ex; nomination of ex as executor, trustee, etc

2 Prop which fails to pass here b/c of revocation passes as though ex predeceased X.  (§ 6122(c))

3 Revocation is canceled upon remarriage, however.  (§ 6122(b))

4 SEPARATION doesn’t count — only divorce of annulment.  (§ 6122(d))

5 ANALOGOUS rule for domestic partners.  (§ 6122.1)

G There’s a similar divorce/annulment rule for NONPROBATE transfers (e.g., life insurance).  (§ 5600)

H Will contracts

1 Will contracts may be created by various mechanisms.  (§ 21700(a))

a Includes agr’t betw X and another person — gen’y, statement of material provisions req’d in K

2 Joint will or mutual will doesn’t create presumption of K not to revoke will.  (§ 21700(b))

3 K to make will or gift, or not to revoke will or gift, governed by K law.  (§ 21700(c))

Contesting a Will
I Standing to contest a will

A X’s heirs, and any beneficiaries who would take larger amounts under prior wills, have standing

1 That is, people w/ interest in invalidating last will have standing to contest will

B Trustees under prior will gen’y can contest

C Creditors of X can’t contest

1 But states split on whether creditors of heir or bene under prior will can contest

D Cal — who is an interested person? 

1 Ct has discretion.  (§ 48(b))

2 Gen’y includes:  (§ 48(a))

a Heir, devisee, child, spouse, creditor, beneficiary, or anyone else w/ a prop right in or claim against the estate

b Person w/ priority for appointment as personal representative

c Rep of interested person

II Grounds for contesting a will

A — No jury in will contest in Cal

B No intent to write will

C No testamentary capacity

D Undue influence

E Fraud

F Mistake

G Duress

H Revocation

I Lack of formalities

III No testamentary capacity

A Testator must be of sound mind AT TIME OF EXECUTION in order to execute a will.  (Barnes)

B Delusion = belief which has no evidence except in your imagination, and which is against all evidence and probability — which has NO RATIONAL BASIS in fact

1 Even if belief is provably false, if it has SOME RATIONAL BASIS in fact, it’s not a delusion.  (Hargrove)

2 BUT religious beliefs (e.g., in reincarnation) are given substantial leeway

C To invalidate will b/c of delusion, there must be some NEXUS betw delusion and the will — the delusion must have affected the will

D Cal:

1 X must be 18 to make a will.  (§ 6100)

2 X lacks competence to make will if AT TIME OF MAKING WILL:  (§ 6100.5)

a X lacks mental capacity to [mental deficiency]:  (§ 6100.5(a)(1))

i Understand nature of testamentary act

ii OR understand and recall nature of X’s property

iii OR remember and understand X’s relation to living descendants, spouse, parents, etc

b OR X suffers mental disorder which includes delusions or hallucinations, which lead X [nexus] to devise property in ways he otherwise wouldn’t [mental derangement].  (§ 6100.5(a)(2))

IV Undue influence

A Gen’y

1 DEF’N = mental, moral, or physical exertion which has destroyed free agency of testator and led him to accept domination of another

2 If you claim undue infl, you are claiming the will doesn’t reflect X’s true intent, but rather intent of someone else to whom X was susceptible

3 You need not claim X lacked test capac to claim undue infl — but many factors will work for both claims

B Presumption of undue infl.  (Haynes)

1 Undue influence PRESUMED w/ ELTS:

a Will benefits someone who stood in confidential rel’p w/ X

b AND there are add’l factors such as suspicious circumstances

c AND no independent advice

2 Confidential rel’p

a MARITAL REL’P, however, rarely gives rise to presumption of undue infl

b Two types — ct assumes rel’p (automatic), or rel’p is proven (in fact)

c Automatic

i Atty/client

ii Phys/patient

iii NOT blood relations (but may still be proven in fact)

d In fact:

i Testator r’bly reposes in beneficiary TRUST, DEPENDENCY, CONFIDENCE

3 Add’l factors

a Suspicious circums

i Exs: drastic changes to will over time; gifts to people who would not seem to be natural objects of X’s bounty

ii Particularly suspicious situation may give rise to stronger presumption (as where atty who drew up will benefits substantially)

iii Gifts to X’s lawyer, to religious orgs, and to nursing home operators gen’y get special scrutiny

b Minority

c Changed attitude, changed dispositions, unnatural gifts, secrecy/haste, etc

C Cal:

1 Transfers to these people are presumptively disallowed:  (§ 21350)

a Person who drafted will, or his or her spouse, or POSSLQ

b Caretaker

c More (see § 21350)

2 EXCEPTIONS:  (§ 21351)

a If you adhere to specified formalities, you can do these transfers.  (§ 21351(b))

b C&C evidence demonstrates no fraud, menace, duress, undue influence (overcome the presumption).  (§ 21351(d))

c Small gift.  (§ 21351(h))

d More (see § 21351)

V Fraud

A Fraud v. undue influence: in undue infl, you have a susceptible testator.  In fraud, testator isn’t necy susceptible; he’s lied to

B ELTS:  (Roblin’s Estate)

1 False statements
2 known to be false by party who makes them (i.e., w/ intent to deceive)

3 which are R’BLY BELIEVED

4 which cause testator to ALTER WILL in reliance

C Revocation procured by fraud may not be valid

D Remedy: put assets of perp in constructive trust for FBO victim

E When is non-disclosure fraudulent?  When non-disclosing party owes a duty to the testator

VI Mistake

A ELTS:

1 False belief

2 AND not induced by other person OR induced by other person’s innocent misrep

3 AND X ALTERS WILL in reliance

B Mistake in the execution = error regarding contents or identity of instrument

C Mistake in the inducement = error regarding fact in outside world which influences will

D Cts will invalidate will or provisions based on mistake in execution (e.g., X thought provision had been excised from will, but it hadn’t been; X signed will thinking it was something else) 

E But cts won’t invalidate based on mistake in the inducement (e.g., X thinks son is dead, so gives all to daughter — later, son shows up alive)

VII Duress

A (we’re not studying)

VIII Conditional wills

A Not a condition in a devise (which would be something like, “I leave $1000 to A if he completes college”), but rather a will that X didn’t intend to take effect unless some condition arose

B Must show testamentary intent

C Ex: “I am going to hospital for operation and may not make it.  I leave $1000 to A and RRR to B.”  X survives, and is hit by a car ten years later.  Cts will gen’y enforce will; this just states what triggered X to write the will

IX No-contest clauses

A Aka “in terrorem” clauses

B Cal:

1 No-contest clause is a clause that PENALIZES a beneficiary if he contests the will.  (§ 21300(d))

a A contest would include alleging invalidity on grounds of lack of capacity, fraud, undue infl, others.  (§ 21300(b))

b Clause DOESN’T COUNT against contest on grounds of FORGERY or REVOCATION if brought w/ r’ble cause.  (§ 21306)

i Why is that?  Other contests, you’re challenging the testator.  But here you’re challenging simple act like burning or signing: if forgery or revocation shown, X would agree — he’d WANT will thrown out.  Not true for undue infl or fraud — X still might want will to stand

c Clause also doesn’t count against contest brought by bene w/ probable cause contesting provision that benefits person who drafted will OR person who directed the drafter on material clauses or on the no-contest clause OR witness to will.  (§ 21307)

d What DOES NOT constitute a contest is laid out in § 21305

Trusts

I Trusts gen’y

A A trust is an entity in which TITLE IS SPLIT betw trustee (legal title) and beneficiaries (beneficial/equitable title)

B Can be useful for providing flexibility in estate: need not give specific gifts, can leave money in trust to be distributed as necy

C Mechanism: DONOR/SETTLOR gives PROP by way of DECLARATION/DEED OF TRUST to TRUSTEE to act as fiduciary for BENEFICIARY 

D Normal form: A gives to B as trustee for benefit of C

1 Settlor can also be trustee

2 Or settlor can also be beneficiary

3 But same person can’t be sole bene and sole trustee (split in title would make no sense there)

4 HOWEVER (??? TODO contingent beneficiaries ???)

II Trusts schema 

A Types of trusts:

1 Implied (by court)

a Sub-types:

b Constructive

c Resulting

2 Express (intent by X)

a Sub-types:

b Business (ERISA, atty-client bank account)

c Charitable

d Private/family trust

i When created:

ii Testamentary (incl pour-over: pours assets into existing inter vivos trust)

iii Inter vivos

1 Control:

2 Revocable

3 Irrevocable

B Constructive trust

1 This isn’t really a trust, but rather a remedial device used by cts to avoid unjust enrichment

2 No one “intends” to create a constr trust

3 Ex: A conveys to B w/o any mention of trust, but based on B’s oral promise to hold prop in trust for C.  Ct could hold that B is constructive trustee for C.  (In effect, ct wishes A had made B trustee of an express trust)

C Resulting trust

1 Gen’y arises when settlor intends to create a trust, but fails for reasons like indefiniteness as to bene or prop

2 In this situation, trustee holds prop as a RESULTING TRUST for benefit of settlor or settlor’s successors-in-interest.  (If trust fails for indefiniteness, this can also result in a gift)

3 This is also the case if settlor gives trustee too much to accomplish his stated goal

III Trustee’s duties

A Nature of duties:

B Passive

C Active

1 Type of actions:

2 Mandatory

3 Discretionary

a Sprinkling: trustee can sprinkle distributions among members of the class at his discretion

b Pupose: trustee has discretion w/o particular PURPOSE (e.g., funding bene’s education)

D Cal powers of trustees

1 Trustee has power to perform any act not restricted in instrument, in accordance w/ std of care for trustee.  (§ 16200)

2 Powers include:

a Making distributions.  (§§ 16245-46)

b Holding prop.  (§ 16220)

c Accepting additions.  (§ 16221)

d Continuing operation of business that is part of trust.  (§ 16222)

e Investing in gvt securities.  (§ 16224)

f Depositing funds in financial institutions.  (§ 16225)

g Acquire/dispose of prop.  (§ 16226)

h Manage, develop, partition, repair, demolish, etc prop.  (§§ 16227, -29, -30)

i Encumber, mortgage, lease out (incl mineral lease) prop (even beyond term of trust). (§§ 16228, -31)

j Exercise rights conferred by owning securities (e.g., vote in corp elections).  (§§ 16234-39)

k Insure prop.  (§ 16240)

l Borrow money for trust purpose, make loans to bene.  (§§ 16241, -44)

m Pay/settle claims, pay expenses.  (§§ 16242-43)

n Hire people to assist in administration (e.g., attys, accountants).  (§ 16247)

IV Beneficiary’s interest in trust

A Rights/restrictions:

1 Interest

2 Principal (e.g., when mom dies I take outright, or principal distributions at trustee’s discretion)

3 Invasion (right to draw down principal)

4 Limited to time/life

B Rights in trust are ALIENABLE unless limited by settlor

1 Bene can sell his interest (voluntary xfer), or creditors can ATTACH to interest (involuntary xfer)

2 What can creditor do?

a No matter what type of trust, if bene physically gets the money, creditor can garnish

b See below for more detail

3 PROTECTIVE CLAUSES used by settlor can limit alienability

a Discretionary clause: lets trustee use his discretion to limit

i Pure — it’s all up to trustee

ii Purpose — it’s up to the trustee, but only if used for a particular purpose

iii Supplemental needs — trustee can make payments only after public support (e.g., welfare) runs out 

b Spendthrift: simply says bene cannot alienate his interest in trust, and interest cannot be attached to by creditors

c Forfeiture: benes get cut out of trust to protect principal

V Using trusts to avoid probate

A Totten trusts.  (Green)

1 Def’n = BANK ACCOUNT TRUSTS = deposits in trust by settlor of his own money for benefit of another

a There is a named beneficiary on the account

b Terminate upon settlor’s death — money goes to named beneficiaries

c This is a POD account — PAYABLE ON DEATH account

2 REQTS:

a Retention of assets by settlor or trustee

b for benefit of named beneficiary

3 Settlor may be trustee, but not necy

4 During settlor’s lifetime, trust is revocable, and assets may be used for his own benefit

5 Intention critical; must be shown through clear act or declaration, and MUST BE MADE DURING SETTLOR’S LIFETIME — can’t create a totten trust in a will (TODO ??? right?  why not???)

6 If settlor dies, leaving bank account in form of trust and not revoking or disaffirming trust during his lifetime, this is prima facie case supporting creating of valid totten trust

B revocable inter vivos trusts
1 This is the LIVING TRUST

2 How it works:

a Settlor makes himself trustee and life bene, w/ power to revoke trust and take principal

b Settlor designates a bene to take remaining prop upon settlor’s death

c These two items mean settlor basically has total control over all aspects of trust — he can take property out, rename benes

d Upon settlor’s death, successor trustee distributes principal to remainder benes

e No need for probate

3 Pour-over wills

a B/c most testators retain SOME prop, they’ll have a POUR-OVER will.  This will tells probate ct to distribute testator’s assets to successor trustee of living trust, to be distributed in accordance w/ terms of trust

i These are in effect testamentary gifts, but don’t have to conform to formalities of will

b Note that you could accomplish same goal by skipping the inter vivos trust, and simply willing everything into a testamentary trust.  But this is more expensive, there are admin hassles, etc

c Most (all?) states hold revocable trust valid even w/o any property.  Pour-over into these trusts okay

d Problem w/ pour-over will into trust:

i Suppose X creates an I-V trust.  In X’s will he leaves all to his I-V trust.  Then X changes the terms of his I-V trust.  Then X dies

ii X has set up a pour-over will

1 This would be an incorporation by reference problem b/c X’s will no longer refers to the same trust (X’s has changed it)

2 That is, pour-over will distributes probate assets w/ regard to an invalid testamentary document: the revocable trust

iii HOWEVER, per Cal § 6300 this is okay.  You can set up a testamentary xfer into a trust that is not yet in existence.  The changed trust is such a trust — it wasn’t yet in existence when will was executed.  (Statute also explicitly says post-execution modifications to trust don’t change situation)

e Cal:

i You can pour over from a will into a trust created by written instr executed before or concurrently w/ will.  (§ 6300)

1 Trust may be amended after execution of will — doesn’t matter

VI Using trusts to protect beneficiaries from creditors

A Trust that simply pays income to bene can be garnished by creditors

B But if there are restrictions on trust’s payouts, these can frustrate creditors

C Creditors can ALWAYS get money if trust has physically paid money to bene

D Creditor CAN’T get trust principal in discretionary or spendthrift trust.  Trust would have to somehow expose principal to creditors

E Discretionary trust:

1 Trustee can make payments at his discretion

2 Creditors’ rights:

a Creditor can’t force payments

b But creditor can ATTACH TO payments made to bene or made to others on bene’s behalf (so money won’t even go to bene — it’ll go directly to creditor)

c In other words, when trustee exercises his discretion, he gives money to creditor.  But creditor can’t force trustee to exercise his discretion

3 A trust can be both discretionary and spendthrift: you give the trustee discretion, and you include a spendthrift clause

F Spendthrift trust:

1 This means beneficiary’s interest is NOT ALIENABLE

2 Clause declares benes’ interest is trust is not alienable

a This is different from simply saying creditors can’t reach benes’ interest in trustee’s hands.  In some states, bene could still xfer interest w/o a clause restricting alienation — and thus creditors could reach it

3 Creditors’ rights:

a Creditor can’t attach to payments (but of course, if payment does go to bene, creditor can garnish it from bene)

b Creditor can’t force payments

4 In some juris’s, cts won’t enforce spendthrift provisions if settlor is also bene — so settlor can’t just shove his assets into trust to protect them from creditors

a In absence of such a law, creditors may attack trust as fraudulent on same grounds.  (§ 15304)

i I think this would apply any time settlor supplies trust res (even indirectly) and is bene too

b And some cts won’t enforce spendthrift provisions against creditors for NECESSARIES

c Same for child support / alimony

d — That is, these creditors will be able to GARNISH payments directly from trustee, w/o bene getting in the way

G Cal:

1 Gen’y, if trust instr prevents vol or invol transfer, payments from trust can’t be garnished.  (§ 15300)

2 But if principal payment has become due under instr, payment can be garnished.  (§ 15301)

3 Discretionary trusts:  (§ 15303)

a Creditor may not compel payment from discretionary trustee.  (§ 15303(a))

b If trustee has notice of a JUDGMENT CREDITOR’S claim on bene’s interest, if trustee makes discretionary payments to bene, trustee is liable.  (§ 15303(b))

4 Settlor can’t protect his assets, however, by putting them in a protected trust w/ HIMSELF AS BENEFICIARY.  (§ 15304)

5 Child/spousal support:

a If bene has right to compel payments from trustee, ct may order payment from trust AS THEY BECOME DUE to satisfy support judgment.  (§ 15305(b))

b Whether or not bene has right to compel payments, ct may garnish any future payments trustee makes at his DISCRETION to satisfy support judgment.  (§ 15305(c))

6 This applies to restitution judgments (associated w/ felony conviction) too.  (§ 15305.5)

7 I think this all means that you can’t FORCE PAYMENTS.  But you can garnish whatever the trustee chooses to make at his discretion, or is compelled to make by bene or by terms of trust

8 Reimbursement for public support.  (§ 15306)

a If bene has right to compel trustee to make payments, ct may garnish payments as they become due.  (§ 15306(a))

b Whether or not bene has right to compel payments, ct may garnish payments that trustee makes at his discretion.  (§ 15306(b))

9 Judgment payment:  (§ 15306.5)

a Ct can garnish payments to which bene is entitled, or which trustee decides to make at his discretion.  (§ 15306.5(a))

Trusts — Creation 

I Creation of trusts

A Requirements: 

1 ELTS:

a Definite beneficiaries

b Property

c Intent to create a trust

i Trustee w/ active duties

ii Present intent

iii No precatory language

d Legal/proper purpose

e Capacity

f Formalities

2 What don’t we need:

a A trustee (ct can appoint)

b Magic words (e.g., “trust”)

c Consideration

3 If language creating trust is insufficiently specific as to intent, beneficiary, or property, trust fails.  (Spicer)

4 Trustee (not necy for creation)

a When would there be no trustee?  Trust may not name trustee, trustee might die, trustee might refuse or resign, trustee may lack legal capacity to hold in trust.  Ct will appoint

b Same person may not serve as SOLE TRUSTEE AND SOLE BENE

i But same person may serve as sole trustee and one of benes, or as sole bene and one of trustees

ii Ex: X leaves money in trust w/ husband as trustee.  Husband is life bene, and money is to be distributed to daughter on husband’s death.  But daughter dies first.  Husband is now sole trustee and sole bene, so trust terminates.  Husband holds prop free of trust

c In order to be valid, trust must impose some duties on trustee — must be ACTIVE.  PASSIVE trust is one which imposes no duties on trustee.  Passive trust is invalid

5 Beneficiaries

a Trust must have at least one beneficiary who is ascertainable at time of creation or who will become ascertainable during period measured by RAP

b How specific does X have to be in naming bene?  (Moss)

i Bene need not be ID’d by name or by description which makes ID automatic

ii X need not have had specific person in mind

iii All that’s req’d is that X uses lang which is clear enough to let the ct identify the bene by extrinsic evidence

iv Trust not invalidated b/c trustee is vested w/ discretion to ID bene

v Exs:

1 Devise for person who best cared for X is valid.  (Moss)

2 Devise to “family” or “relatives” gen’y okay — cts look to ISS

3 But devise to “friends” gen’y insufficient

c Exs of trusts that would fail for no definite beneficiaries:

i “I give you this book to hold in trust for the students you select.”

ii “I give you this book to hold in trust for my friends.”

iii BUT these could be okay under Cal § 15205

6 Property

a What counts as prop to support a trust:

i Beneficiary designation on a LIFE INS POLICY, retirement plan, or other contract is sufficient prop to support a trust

1 Life insurance can pay into testamentary trust or inter vivos trust

ii The right of a creditor to be paid is sufficient property (e.g., CD)

iii Property must be ALIENABLE 

1 Counter-ex: A has a cousin, C, and a mistress, M.  A has life ins that can only pay to relative.  A has policy payable to C.  A tells C he will receive that money as trustee for M.  A dies, life ins pays to C.  M sues to enforce trust.  Ct says no — A had no legal right to transfer beneficiary right to M

b What doesn’t count:

i Property is insufficiently identified 

ii Settlor doesn’t yet have the property — EXPECTATION of property can’t be put in trust

1 BUT exceptions???  TODO

iii When prop does come into your possession, it does not go into trust automatically

iv You must EXPRESS INTENTION to put prop into orig trust

v You CAN, however, agree contractually to put future prop in trust.  Then K must fulfill std K req’ts

7 Intent to create a trust

a ELTS:

i Settlor splits title into legal and equitable components (doesn’t merely give gift)

ii AND imposes enforceable duties on the holder of legal title

b Intent measured at TIME OF CREATION

c Settlor must express intent to impose enforceable duty on trustee (this indicates trust rather than gift)

d Precatory words

i Words of request or desire (“I wish,” “I desire”)

ii Problem is that creating a trust is supposed to be a command to trustee

iii Precatory words are prima facie construed to create trust when directed at EXECUTOR (or at a bank, for instance).  (Spicer)

1 But no presumption when directed to anyone else

iv Precatory lang should be considered in light of extrinsic evidence

v “It is my desire” is often intended as instructive rather than precatory language

8 Capacity

a Std depends on how trust created

b Testamentary: if X had capacity to make will, had capacity to make trust

c Inter vivos:

i Revocable inter vivos: same capacity as req’d for wills

ii Irrevocable:

1 If used as gift subst, must meet same std as for outright gift

a This means in addition to will standard, must understand effect of gift on future financial security of donor and dependents

2 If created as part of adversarial transaction, must have capacity to contract

9 Formalities

a Writing:

i In most states, no writing necy for trust of PERS PROP

1 But writing necy for trust of REAL PROP

ii Verbal expression of intent to have someone else handle assets until some point when they should be given to someone else is sufficient to create a trust.  (Goodman)

b Delivery:

i Settlor must deliver prop to trustee

ii Purpose of req’t is to show intent

iii Where settlor himself is trustee, some states don’t require delivery.  Other states require settlor to transfer title or re-register relevant prop in his name “as trustee” 

B Mechanics of trust creation

1 Trust created during settlor’s lifetime = inter vivos or living trust

a Declaration of trust: settlor declares himself trustee of certain prop and xfers that prop’s equitable title to benes

b Transfer in trust: settlor xfers legal title to certain prop to a trustee and imposes fiduc duties on that person.  Settlor may retain equitable title or xfer it to others

i Document that xfers the prop is DEED OF TRUST

2 Trust created on settlor’s death = testamentary trust

a For this to succeed, will must be valid, and trust creation lang must be valid

3 What happens when trust formation fails?

a Ct could find RESULTING TRUST in trustee for benefit of settlor.  That is, the money goes back to the settlor (or his estate)

b OR ct could find the conveyance was a GIFT rather than a trust — trustee takes in fee simple

i This is particularly true if goal of trust was illegal, and blameworthy

4 Trust creation may be challenged on grounds of fraud, duress, or undue influence

II Trust creation in Cal:

A Methods of creating trust:  (§ 15200)

1 May be created by:

a Declaration by owner of prop that he owns as trustee

b Inter vivos xfer of prop to another as trustee

c Testamentary xfer of prop to another as trustee

d Enforceable promise to create trust

B Intention, property, beneficiary:

1 Settlor must manifest present intention to create trust.  (§ 15201)

2 There must be property.  (§ 15202)

3 Unless charitable trust, need bene: bene or class ascertainable w/ r’ble certainty OR power granted to trustee to select benes.  (§ 15205)

C Purpose:

1 Trust not invalid for indef of gen’l purpose if it can be r’bly determined that particular use comes w/in that purpose.  (§ 15204)

D Other req’ts:

1 No illegal purpose allowed.  (§ 15203)

2 Writing:

a If real prop, S/F applies — must be in writing.  (§ 15206)

b If pers prop, oral okay w/ C&C evidence.  (§ 15207)

i Oral declaration of settlor alone is insufficient evidence for trust (of pers prop).  Must have other evidence (e.g., how settlor treated the prop after creating trust, other things he said)

3 Consideration not req’d, but promise to create trust in future must meet req’ts for K.  (§ 15208)

4 Delivery req’d?  I think no — but absence of delivery can cut against intent to create trust

E Exceptions to doctrine of merger (sole bene = sole trustee —> trust terminated), see § 15209

F Noncharitable trust can only be performed by trustee for 21 years.  (§ 15211)

G Trusts for pets okay, but trustee DOESN’T HAVE TO CARRY IT OUT.  No C/A created against trustee for failing to fulfill.  (§ 15212)

Trusts — Modification & Termination

I Distribution of prop upon trust termination

A Must distinguish betw trust FAILURE and trust TERMINATION

B If trust fails, prop goes back to estate (or to trustee in certain situations)

C If trust terminates, prop goes to benes (or as specified in instr)

II Termination/modification: by settlor

A Obviously inter vivos

B Settlor may reserve power to modify or revoke trust in instr creating trust

1 Cal:

a Trust is revocable unless expressly made irrevocable.  (§ 15400)

C Instr usu includes a time for termination, plus instructions on dist of assets upon termination

D Where settlor reserves right to revoke trust by inter vivos transaction (e.g., notice to trustee), some juris’s (incl Cal) prevent revocation by will
E If revocable, how does settlor modify/terminate?

1 Follow trust instructions, or follow statute

2 Cal: methods of revocation/modification:  (§ 15401)

a Any method specified in trust instr

b OR in writing OTHER THAN A WILL delivered to trustee

c OR if multiple settlers, any settlor may revoke as to portion of trust he contributed

3 Thus, in Cal, two req’ts for term/mod: WRITING other than will and DELIVERY

F If irrevocable, how does settlor mod/term?

1 Show fraud, mistake, undue influence

III Termination/modification: by trustee

A Gen’y, trustee can’t mod/term

B But de facto mod/term by invasion (taking too much from principal)

C Cal:  (§ 15408)

1 Value depletion: trust may be modified/terminated on petition of trustee/bene when its value becomes too low

2 Trustee may terminate trust that has value < $20k

IV Termination/modification: by benes

A Termination allowed where:

1 All parties in interest agree

2 AND every r’ble purpose of the trust has been accomplished

3 AND no fair and lawful restriction imposed by settlor will be disturbed by termination 

B Ex: where settlor intended to provide a bene w/ a lifetime income, benes won’t be allowed to terminate trust b/c that would frustrate settlor’s intent (i.e., purpose of trust not accomplished, restriction imposed by settlor violated).  (Adams)

1 But, for instance, if bene has assigned away his right to lifetime income, that purpose of the trust has ended, so would no longer stand in the way of termination.  (Miller)

C Trustee has standing to resist termination b/c his duty is to carry out the SETTLOR’S INTENT

D What about when there are potential unborn beneficiaries?

1 Ex: trust to pay shares upon termination to issue of A — then trust might never be terminated by consent if there could always be more issue

2 Some states deal w/ this by allowing termination by consent of all LIVING benes; other states appoint a guardian for unborn benes, and require his consent 

E Cal:  (§ 15403)

1 Benes may mod/term IRREVOCABLE trust w/ ELTS:

a Consent of all.  (§ 15403(a))

b AND mod/term won’t defeat material purpose, UNLESS reason for mod/term outweighs interest in accomplishing the material purpose.  (§ 15403(b))

c BUT this exception won’t apply to trust w/ restraint on transfer.  (§ 15403(b))

2 Ex: terminating spendthrift trust (§ 15300) would defeat its purpose 

3 For unborn benes, when consent is needed to mod/term, guardian ad litem will represent.  May take into account overall family benefit from his consent.  (§ 15405)

V Termination/modification by benes and settlor

A If all benes and settlor too consent to termination or modification, trust will be terminated or modified

B Cal:  (§ 15404)

1 If all benes and settlor agree, no problem.  (§ 15404(a))

a Need consent, but don’t need material purpose elt b/c settlor is here and giving permission 

2 If a bene doesn’t consent, other benes can mod/term AS TO THEIR INTERESTS if interests of benes who don’t consent aren’t substantially impaired.  (§ 15404(b))

3 What about benes who aren’t available (e.g., not born)?

a Class of benes whose consent is necy may be r’bly limited by court if class is unidentified (e.g., not yet born).  (§ 15404(c))

b OR for unborn benes, when consent is needed to mod/term, guardian ad litem will represent.  May take into account overall family benefit from his consent.  (§ 15405)

VI Termination/modification: by operation of law

A Per trust terms (some condition, perhaps)

B Trust fails/is fulfilled

C Value depletion.  (§ 15408)

D Changed circumstances:  (§ 15409)

1 Trust may be modified to account for settlor’s purpose in face of circums he didn’t anticipate

VII Termination/modification: w/o consent of all beneficiaries

A Sometimes enforcing the trust according to its terms would frustrate settlor’s intentions

1 This can occur when instrument was poorly drafted and never reflected settlor’s intent

2 Also, unforeseen problems might arise

B Mistake

1 Ex: settlor intended trust to minimize certain taxes, but due to error in drafting it doesn’t

2 Trust may be reformed to conform to settlor’s intent; C&C evidence may be req’d.  (Walker)

a Benes may oppose, but intent of settlor prevails if convincingly shown

3 Extrinsic ev admissible to show mistake

C Unanticipated circums affecting trust objectives

1 Ex: settlor creates spendthrift trust that allows invasions of principal on occasion.  Over time, principal has been reduced so that admin costs approach admin costs.  But state law prohibits termination w/o settlor’s consent.  Some cts allow modification to let trustee and benes terminate trust

D Modification or termination to provide for needy income beneficiaries

VIII Cal misc:

A Trust is revocable unless expressly made irrevocable.  (§ 15400)

B Methods of revocation/modification:  (§ 15401)

1 Any method specified in trust instr

2 OR in writing OTHER THAN A WILL delivered to trustee

3 OR if multiple settlers, any settlor may revoke as to portion of trust he contributed

C When does trust end?  (§ 15407)

1 Term expires; purpose is fulfilled; purpose becomes unlawful; purpose becomes impossible to fulfill; trust is revoked

D Value depletion: trust may be modified/terminated on petition of trustee/bene when its value becomes too low.  (§ 15408)

1 Trustee may terminate trust that has value < $20k

E Changed circumstances:  (§ 15409)

1 Trust may be modified to account for settlor’s purpose in face of circums he didn’t anticipate

F Disposition of prop upon termination:  (§ 15410)

1 For trust revoked by settlor, prop distributed as directed by settlor.  (§ 15410(a))

2 For trust terminated by settlor and benes, prop distributed as agreed by settlor and benes.  (§ 15410(b))

3 In other cases, prop distributed in trust instr or in manner that conforms as nearly as possible to settlor’s intention in the trust instr.  (§ 15410(c))

a This would normally be giving prop to benes

G Combination / division of trusts allowed where purpose won’t be impaired.  (§§ 15411-12)

Trusts — Charitable Trusts

I Charitable trusts

A REQTS:

1 Intent to create a charitable (as opposed to benevolent) trust

2 PUBLIC in nature, rather than private (i.e., can’t benefit settlor’s kids)

3 Basically, req’ts of normal trust, but w/ different BENEFICIARY and DURATION rules

B Must have charitable purpose.  Charitable purposes include:

1 relief of poverty

2 advancement of education

3 advancement of religion

4 promotion of health

5 governmental or municipal purposes

6 other purposes beneficial to the community

C Beneficiaries

1 In normal trust, benes must be enumerated w/ r’ble specificity

2 But a charitable trust tends to have non-specific benes: “to homeless”

3 So req’t is relaxed or eliminated for charitable trust

4 B/c there’s no actual bene to sue trustee, state AG enforces 

5 Cal § 15205: charitable trust doesn’t require a definite bene

D Problem also arises w/ RAP — charitable trust is usually for indefinite time period

1 So there’s an exception for charitable trusts — RAP doesn’t apply

E PUBLIC in nature

1 Must benefit COMMUNITY gen’y, not individuals specifically

2 Health; education; religion; gvt (general philosophies: e.g. environmental awareness or federalism); poverty

3 But not:

a One political party; profit-making

b The elderly — “the elderly” don’t need charity.  You could benefit “health care for the elderly,” or “health care for the young.”  But the beneficiary has to NEED charity

c Wasteful, bizarre ideas 

4 Mere benevolence not enough: benefit must be directed towards CHARITABLE purposes

a Trust must have some CONTROL over how the gift will be used (or what the gift is)

b Simply giving a gift isn’t a charitable end, even if it’s ostensibly for “education” — there’s no control over how money is spent

c Giving a dictionary to schoolkids would be a valid charitable trust.  So would giving money to the school

F Tax incentives for charitable giving

1 IRS allows 100% deduction for gifts to qualifying charities (that is, no tax on the gift)

II Cy pres doctrine

A Charitable gift may fail b/c:

1 Charity ceases to exist

2 Purpose becomes illegal/impossible/outmoded

B When this happens, if settlor failed to provide instructions for what to do, ct must choose between letting gift fail (and giving money back to estate) or applying CY PRES doctrine to gift

C Cy pres doctrine:

1 “As near as can be”

2 When the purpose of the trust is no longer useful, we either give the money back to the family or direct it to a new use close to the original settlor’s goals

3 Ct must determine that settlor had GENERAL charitable intent, rather than desire to benefit one cause, in order to apply cy pres

4 Ex: trust to benefit slaves outmoded after Civil War.  Maybe trust then goes to benefit poor ex-slaves

D Ex: X gives $200k to LIU to start law school.  But $200k isn’t enough

1 So LIU wants to cy pres the $200k into related programs: criminal justice, for instance

2 Hofstra lines up and says, “We have a law school.  Cy pres the money to our law school”

3 Relatives say, “Cy pres the money back to us”

E Central question = was settlor’s INTENT to benefit something else if purpose failed?  If so, then cy pres could be okay.  But if he clearly wanted to only benefit that specific purpose, money would go back to family

Estate Administration

I Gen’y

A Process:

1 Applicant for probate locates will.  R’ble search req’d

2 Some juris’s require notice given to general public or to interested parties: benes, creditors, benes under prior wills

3 Pers rep collects prop

4 Pers rep preserves and manages prop in fiduciary capacity

5 Pers rep pays creditors — must give NOTICE to creditors

6 Pers rep distributes to appropriate heirs and benes

B Ct will appoint pers rep if necy — per statute, or in accordance w/ will if will named an executor

C Pers rep for intestate estate = administrator.  Pers rep for testate estate = executor

II Duty of loyalty

A No self-dealing.  Ex: buy from / sell to estate

B Can’t favor one bene over another, unless specified in will

III Duty of care

A Investment duty of care

1 For trustee, std = PRUDENT PERSON.  (§§ 16040, 16046)

2 For estate PR, std = ORD CARE.  (§ 9600)

3 Must consider three main factors when selecting an investment ELTS:

a SAFETY of investment

b Investment’s potential to INCREASE in value

c INCOME investment is expected to generate

B Disbursement duty of care

1 When making disbursements from estate to benes, STRICT LIABILITY

2 Sending payments to wrong person, for instance, would be bad

3 But may not be liable for not dealing w/ events unknown to pers rep — e.g., deaths, marriage, someone dropping out of school

C X may LOWER std of care expected w/ an exculpatory clause in will

IV Duty to invest

A PR must DIVERSIFY investments

B PR must REVIEW investments periodically to make sure they’re still appropriate

V Duty to safeguard

A PR must defend attacks on validity of will unless atty says there’s no r’ble defense

B Must appeal unless no r’ble ground for appeal

VI Management

A Pers rep doesn’t have legal title, but has right to possess superior to that of anticipated benes

B Pers rep doesn’t have right to nonprobate assets (e.g., POD accounts, life insurance)

C PR must INVENTORY items to assess their value.  May use professional appraisers

D PR must SET ASIDE prop that is protected from creditors — for instance, to protect surviving kids

1 Homestead, family allowance 

E Can delegate administrative tasks.  In Cal can delegate INVESTMENT decisions

1 But probably can’t delegate discretionary duties such as making disbursements

F Paying creditors:

1 PR must evaluate creditors’ claims

2 If he accepts them, they get lined up for payment if estate has sufficient assets

3 If he doesn’t accept, creditors can sue, of course

VII Deviation

A Ct may permit trustee to deviate from settlor’s instructions w/ ELTS:

1 Purposes of trust have been fulfilled

2 OR purposes of trust have become illegal

3 OR purposes of trust are imposs to fulfill

4 OR circums not anticipated by settlor

5 AND compliance w/ terms of trust would substantially impair trustee’s ability to accomplish the purposes of the trust

B Ct may auth wide range of remedies, incl changing trustee, allowing deviation from rules of trust, modifying terms of trust, terminating trust

VIII Accounting

A PR must keep accurate records of all transactions involving estate prop and provide periodic accountings to benes

B Accounting should contain list of:

1 Estate prop and its value

2 Receipts and disbursements

3 Liabilities

IX Cal estate admin

A Administrators.  (§ 8460)

1 Ct may appoint if X dies intestate

B Who is entitled to appointment / priority of appointment

1 Surviving spouse, then children, etc (see § 8461)

2 But only if that person takes under the will, or takes from another deceased person who takes under the will.  (§ 8462)

3 And surviving spouse’s priority is different if in process of divorce, legal separation, etc.  (§ 8463)

4 If person entitled to be PR is minor, PR can be that person’s guardian, at ct’s discretion.  (§ 8464)

5 Person entitled to be PR may nominate someone else.  (§ 8465)

6 Ct may deny creditors as PR if there’s no one else.  (§ 8466)

C PR’s duty of care.  (§ 9600)

1 Ordinary care (compared to prudent person for trustee)

D Investments for estate

1 PR must keep cash invested in interest-bearing accounts as much as r’bly possible.  (§ 9652)

2 Legal investments: US / Cal securities, money market mutual funds, some others.  (§ 9730)

X Cal trustee’s duties

A Revocable trusts:

1 Trustee must abide by settlor’s written instructions if acceptable to trustee.  (§ 16001(a))

2 UNLESS written direction seeks to MODIFY trust.  Then trustee need only comply if instruction meets other req’ts for modifying the trust.  (§ 16001(b))

B Duty of loyalty.  (§ 16002)

1 Trustee must manage solely in benes’ interest

2 If trustee manages two trusts, may deal betw trusts if:

a Sale or exch is FAIR and R’BLE w/ respect to benes

b AND trustee gives benes notice of material facts of exch

C Trustee must not favor one bene over the other (unless specified in instr).  (§ 16003)

D No self dealing.  Other rules on dealing w/ benes, trustee’s claims against trust.  (§§ 16004, 16004.5)

E  Trustee can’t become trustee of another trust adverse to bene of his trust.  (§ 16005)

F Trustee must take r’ble steps to control trust prop.  (§ 16006)

1 Must separate and earmark.  (§ 16009)

G Trustee has duty to make trust productive under circums and in furtherance of purpose of trust.  (§ 16007)

H Must take r’ble steps to enforce trust’s claims, defend trust.  (§§ 16010, 16011)

I Delegation: may not delegate actions trustee can r’bly req’d to perform personally, and must keep tabs on underlings.  (§ 16012)

1 BUT see § 16052 for delegation of investment duties

J Trustee must use his special skills for trust.  (§ 16014)

K Institutional trustee  like a bank can provide things like bank accounts for trusts; this isn’t self-dealing.  (§ 16015)

XI Cal trustee’s std of care

A Prudent person std.

1 Must exercise care that prudent person would use in like circums in like capacity.  (§ 16040(a))

2 Settlor may change std of care in trust instr.  (§ 16040(b))

3 That trustee is or isn’t compensated doesn’t change std of care.  (§ 16041)

XII Cal trustee’s investment duties

A Prudent investor std.

1 Settlor may change this std in trust instr.  (§ 16046(b))

2 Must exercise care that prudent investor would, considering terms, req’ts, circums of trust.  (§ 16047(a))

3 Must consider economic conditions, must make r’ble effort to ascertain information, etc.  (§§ 16047(c)-(e))

B Trustee must:

1 Diversify.  (§ 16048)

2 Periodically review.  (§ 16049)

3 Minimize costs.  (§ 16050)

C May DELEGATE investment and mgt functions.  (§ 16052)

XIII Cal trustee’s accounting duties

A Must keep benes r’bly informed.  (§ 16060)

XIV Cal remedies against trustee for breach of trust

A Remedies incl compulsion to perform duties, enjoinment against breach, remove trustee, etc.  (§ 16420)

B Trustee liable for loss of trust value, trustee’s profit, etc.  (§ 16440(a))

C BUT ct may excuse if good faith.  (§ 16440(b))

D Trust instr can relieve trustee of liability, EXCEPT for breach of trust that is grossly negl or worse, or in bad faith, OR for any profit trustee derives from breach.  (§ 16461)

1 AND if trust is revocable, no liability for performing act in accordance w/ settlor’s written instructions, subject to above limits.  (§ 16462)

Perpetuities

I Rule = if an interest in prop is going to vest, it must do so w/in life in being + 21

II We apply rule when interest is CREATED, not when interest becomes possessory

A Interest is voided upon creation if RAP invalidates it

III Doesn’t apply to VESTED interests

A Vested interests include present interests

B Non-vested interests:

1 Remainder subject to open (but interests already vested aren’t affected)

2 Contingent remainder

3 Exec interest

IV Examples

A To B if C jumps off the bridge: contingent — valid

B To B if anyone jumps off the bridge: contingent — invalid

C To A for life, then to A’s youngest child for life, then remainder to B if B survives A’s youngest child, otherwise to C: valid

D To my children for life, then to the first of my grandchildren to reach age 21

1 Depends on whether this is created in a will

2 If I create this right now, then invalid.  I have a kid tomorrow, then everyone dies, then kid has a kid thirty years later

3 BUT if this is created in a will, then VALID.  One of my kids who survives me is measuring life.  Any of his kids will reach age 21 w/in 21 years of his death

E To A for life, remainder to A’s first child who reaches 18: valid

F To A for life, remainder to A’s first child who reaches 40: invalid

G To A for life, remainder to A’s first child who reaches 40.  A has two children, B, age 39, and C, age 38: invalid

H To A for life, remainder to my youngest grandchild

1 If I create this right now: invalid

2 If created in a will: valid

I To A for life, remainder to my oldest surviving grandchild: invalid

1 If you write this as “to my oldest surviving grandchild as of my death,” that’s valid

2 But the problem is that this language is unclear as to as of when we determine “surviving.”  This could mean to the last grandchild standing 

V Cal mods to RAP:

A Standard rule, BUT interest is valid if it does actually vest or fail to vest w/in 90 years of creation.  (§ 21205)

B Ignore 9-month gestation period: once someone dies, he can’t have kids.  (§ 21208)

Future Interests

I Present interests

A Fee simple

B Defeasible fees

1 Fee tail

a Could only go to heirs, but has been abolished 

2 Particular estate

a Subject to a condition that WILL come to pass.  Ex: life estate, life estate pur autre vie

3 FSD (determinable)

a Subject to a condition that may or may not come to pass: “to A, until A consumes alcohol on the premises”

4 Conditional

a Fee simple subject to a condition subsequent: “to A, but if A consumes alcohol on the premises, then to B”

b Fee simple subject to a condition precedent

II Future interests

A Future interest = interest exists now, but possession is postponed

B Future interest in grantor:

1 Reversion: automatically comes back

a “to A for life”

2 Possibility of reverter: may come back

a “to A for as long as A has no daughter”

3 Right of reentry: may come back, but O has to exercise that right on occurrence of condition

a “to A, but if A consumes alcohol on the premises, then O can enter and terminate”

C Future interest in another party

1 Remainder

a Three req’ts:

i Follows preceding particular estate

ii Takes effect immediately after preceding estate

iii Created by same instrument as preceding estate

b Vested

i “to A for life, then to C.”  C owns remainder that is fully vested (not subject to any condition)

c Vested subject to open / partial defeasance

i “to A for life, then to A’s children.”  B is A’s only child.  B’s remainder is vested but can be “opened” if A has more kids

d Vested subject to complete defeasance

i “to A for life, remainder to B, but if B fails to survive A, then to C”

ii B’s remainder is subject to a condition subsequent — the remainders is his, but he loses it if he fails to survive A

e Contingent

i “to A for life, remainder to B if B survives A, otherwise to C”

ii “to A for life, then to B’s first son.”  B’s has not yet had a son

iii If recipient of interest is NOT YET ASCERTAINABLE, or is subject to a CONDITION PRECEDENT, it is contingent

2 Executory interest

a Shifting

i “to A, but if B passes the bar, then to C.”  B’s interest SHIFTS to C

b Springing

i “to A for life, then 2 days later to B.”  O has 2-day reversion, then B’s interest SPRINGS from grantor

QUESTIONS:

· Does Cal recognize DRR?

· Yes

· If gift lapses and prop goes intestate, can “Nothing to my sister” clause prevent it from going to her?

· No.  You can’t modify intestate passage.  You’d have to say, “To my brother, but if gift lapses, then RRR to whomever”

· What if I give a gift to my daughter, and she’s also a witness?

· Rebuttable presumption of undue influence.  If presumption not overcome, gift is purged: gift is limited to whatever daughter could take as intestate share, or to the actual gift, whichever is lower

· If kid is intentionally disinherited, would gift go to his kids?

· No

· Can invalid will be used to show meaning of subsequent valid will?

· No.  But note that subsequent will may REPUBLISH earlier INVALID will, thus making it valid 
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