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ESTATE PLANNING TC "ESTATE PLANNING" \l “1” 
I. What’s it all about?

a. Wealth transfer kicked off by death

b. Decedent’s intent has weight

c. Gratuitous transfers – no “consideration”

d. Attorney is counselor as she drafts

II. When someone dies:

a. Marshall assets & figure out what decedent has

b. Marshall assets & figure out what decedent has

c. Distribute what’s left to whomever should get it

III. Goals of Estate Planning 

a. Distribute X’s money as X wants it distributed

i. Shapira (p.1)

1. How much control are we going to allow ppl to have over their $$, especially when they die?

2. Dave has 3 kids – Ruth, Daniel, & Mark

3. Will:

a. Divides property into 1/3s for kids

b. Ruth gets her share outright

c. Daniel & Mark’s shares put in trust; get $$ on condition that either when X dies or w/in 10 years, son marries Jewish ♀

4. D wants to get will thrown out on theory that provision infringes on substantive due process right to marry

a. Ct agrees, but doesn’t throw out trust b/c:

i. NO constitutional right to get $$ from your parents

ii. ( constitutional right to leave money the way you want to

iii. Father isn’t preventing boy from getting married!

5. Import: you can do what you want with your $ even when you’re dead as long as conditions fit w/in our def’n of public policy.

b. Avoid later litigation

i. Ligitation ( failure of drafted document to accomplish purpose

c. Peace of Mind for Decedent

i. Duty/Role of Attorney

1. Professional responsibility implications:

a. Once you have atty-client relationship, atty has fiduciary responsibility to put client’s needs ahead of own

b. Atty with conflict of interest is liable for malpractice

2. Joint Representation
a. Hotz (p. 29): X says he’s leaving ½ of estate to each child, and has party announcing that plan.   X goes back to atty’s office and secretly makes 2d will leaving bulk of estate to one of the children. 

i. Problem is: Atty has both father and child as clients!  

ii. Held: Daughter can sue!

b. How to avoid: 

i. Avoid multiple clients, OR 

ii. Officially terminate relationship w/ the child (waiver or release) OR 

iii. Consent form.

c. When both H and W are your clients, you have indiv obligations to them!

3. Duty to Construct Will Reflecting X’s Intent – Who Can Enforce?
i. Barcelo v. Elliott (p. 35)

a) X wanted to create trust to benefit grandkids; atty drafts sloppily; will provides that all $ goes to GKs

b) Ks are upset -- contest will 

c) Atty has made glaring errors in the will!

d) So goes intestate ( all $ to Ks

e) GKs sue the atty for legal malpractice (prof neg – tort)

i) Argue breach of K (as 3rd party beneficiaries)

ii) Court goes instead w/ privity

f) Held: NO suit for GKs, even though victims – b/c policy – would open floodgates for vast liability and extended probate.


g) Import: X’s intent is not upheld – but good policy to limit liability & complications.

ii. COMPARE: In CA, intended bens CAN sue if atty knows they were intended.
PROBATE TC "PROBATE" \l “1” 
I. Definition: the judicial process for moving wealth from decedent to beneficiaries.
A. Two goals of probate ct:

1. Honor X’s intent
2. Ease of administration
B. Probate Process: 

1. Establish (X) and will OR no will

2. Appt executor (from will) or administrator (intestate)

3. Probate ct issues probate letters appointing the personal rep

4. Personal rep gather assets into estate acct

5. Pay off creditors; distribute the rest to Bens!

C. Timeline: Probate must start w/in 30 days for executor, but no reqmt for administrator

1. Must send notice to 2 groups: 1) creditors (newspaper) and 2) devisees/heirs (mailed direct letters)

2. Probate occurs in jurisd where X is domiciled.

3. CRs have 4 mos after notice to file their claims.

4. Is equity process - no jury.

D. How it works?

1. Spearheaded by personal representative
a. Executor (if will)

b. Administrator (if intestate)

i. Jobs of exec/admin:

a) Marshal the assets of X

b) Pay debts

c) Distribute leftovers accdg to WILL or INTESTATE 

d) (file papers; give official notice to CRs, file acctg w/ court; pay taxes)

2. Why do ppl want to avoid probate?
a. Delay/time - control

b. Tax w/ big estates

c. Public process – disclosure of assets to the public

d. Involves expense etc of lawyers & judicial system

3. Probate property = property X owns at time of X’s death
a. NO probate if:

i. X owns no property b/c poor

ii. X gets rid of prop before death: trusts kids, deeds prop to them early


4. Alternatives to trusts:

a. Gift, sale, or conditional gift

b. Joint tenancy – has rt of survivorship

c. “Pay on death” accounts – through bank

d. Life insurance

e. Intervivos Trusts

i. Gruen v. Gruen (p.46): Klimt painting

a) X wants son to have painting once X dies – writes note to son reserving life estate for himself, then to son.  At X’s death, stepmother says painting is hers – part of probate estate b/c X’s when he died.

b) Son responded – painting was IV gift; not part of probate estate b/c transferred at death to son! 

ii. Three questions

a) Intent to part w/ rights – irrevocable?

b) Transfer
c) Acceptance
iii. Generally: X doesn’t want to give away the $$ early b/c loses control; yet doesn’t want to have it at death and go through probate

5. Compensation to Personal Rep: 

a. up to $100K: 4%; up to $200K: 3%; up to $1M: 2%; up to $10M: 1%

b. > $25M: “reasonable”

INTESTATE SUCCESSION TC "INTESTATE SUCCESSION" \l “1” 
I. Intestacy = statutes governing estate distribution when dies w/o will

A. Determines who can challenge a will (b/c ppl who challenge will want it to fail b/c they stand to benefit)

B. Is specific to jurisdiction

C. Statute goals:

1. Mirror Testator Intent

a. Traditional “family” values

2. Simplicity – Ease of Admin
3. Emotion – Fairness
4. To give society a “default will.”
D. Alternative to intestacy = Writing a will


E. Common traits of all intestacy statutes: WHO TAKES?

1. Surviving Spouse (SS) 

a. Only if legally married

2. Descendants/Issue (if issue, then inheritance stops here)
a. If no issue, in this order:

i. Ascendants (parent, GP, GGP)

ii. Collaterals = siblings

iii. Escheat to state

3. MUST BE BLOOD RELATIVE (your mother’s sister is collateral, but not her husband)

a. Exception: SS is only “affinity” relative who takes

b. Tribal concept: if you have your own line, they inherit.  If not, your ancestors inherit.

4. See also Table of Consanguinity chart, p. 67

a. General Rule: ppl higher in column block ppl below them; ppl in one column block the columns to the right of them
F. Note: Intestacy statutes apply from the state where you are domiciled; if you have prop in other states, the prop goes through “ancillary administration” under the laws of that state.


G. Two intestate questions:
1. Who takes intestate share? (How do you fit into intestacy tree?)
2. How much of a share?
SURVIVING SPOUSE TC "Surviving Spouse" \l “2” 
I. California:
A. Must be legally married; no final order of dissolution

1. Estate of Goick (p. 73): OK to be in process of divorce (and even act like divorced) – will still take as SS b/c

a. Spouses could have changed their minds at the last minute & 

b. Ease of Administration

B. Community Property

1. Marriage forms a “community” of H & W

2. Any prop that comes into the community is community prop owned by both H & W

3. Anything earned after marriage = cmty prop

4. Separate Property
a. Earned before marriage or 
b. Agreed to be sep (prenuptial agrmt) or 

c. Inheritance/court judgment

5. What happens to the “community”?

a. Intestacy

b. Divorce/dissolution

6. Goal: in case of death/dissolution, neither spouse will be destitute

7. But can work to W’s disadvantage if H had inherited all his prop & never worked – no cmty prop!
8. Quasi-cmty prop: if couple accumulated prop in another state and then moves to CA, it’s considered quasi-cmty prop.

a. Treated exactly the same as CP

C. Basics: 

1. SS receives ½ of X’s community & quasi-community property, and some fraction of the separate property. § 6401.

a. § 6401(a): SS gets ½ of community property of X (plus SS’s ½ of the CP) ( SS gets all CP!

b. § 6401(b): SS gets ½ of quasi-CP (plus SS’s ½ of the quasi-CP) ( SS gets all quasi-CP!

c. § 6401(c): Separate Property Distribution
	IF:
	SS gets:

	No issue, parent, sibling, sibling’s issue
	ALL 

§ 6401(c)(1)

	A) 1 kid or issue from (kid) 

                 OR

B) No kids but parent or (parent) but parent issue
	½ of SP 

§ 6401(c)(2)

	A) > 1 kid

        OR

B) 1 kid & issue of (kid(s))

        OR

C) Issue from ≥ 2 (kids)
	1/3 of SP

§ 6401(c)(3)


See below for what happens to intestate estate not passing to SS
II. Massachusetts (no CP)

A. Dense statute b/c trying to cover all bases

B. Assumptions: 

1. X wants to take care of SS first, but also wants to take care of clan

2. Some of X’s wealth if over $200K is inherited (so should go to kin as well as SS if X has no issue)

C. Statute: If X has: 
	Kid(s)
	Kin
	Value
	Then SS gets

	N
	Y
	< 200K
	ALL

	N
	Y
	> 200K 
	200K + ½ RP + ½ PP

	Y
	N/A
	N/A
	½ RP + ½ PP

	N
	N
	N/A
	ALL


III. UPC § 2-101

A. Intended to be a model, but only adopted by a couple of states

	IF:
	Then SS gets:

	A - No X-kids & no parent 

                  OR 

B - All X-kids are SS-kids & SS has no non-X-kids
	ALL

	No X-kids but parent
	$200K + ¾ 

	All X-kids are SS-kids & SS has non-X-kid
	$150K + ½ 

	One or more X-Kids are not SS-kids
	$100K + ½ 


B. Assumptions:

1. You owe something to your parents for bringing you up

2. If SS only has kids with X, then when SS dies, all $ will pass to X’s kids

3. SS has potential conflict of interest if has kids that aren’t X’s kids and X’s only kids are w/ SS ( want X’s kids to get 50%

4. Don’t expect SS to take care of X’s kids that aren’t SS’s own

IV. Domestic Partners
A. Intestacy provisions only in VT, HI, CA

1. Must register as a domestic partner

2. DP only gets shares of X’s separate property, NOT community prop

LINEAL DESCENDANTS (ISSUE) TC "Lineal Descendants" \l “2” 
I. Two lineal inheritance schemes:

    X

      

    (A)     (B)

         

 C    D       E

A. Per Capita: equal share for each person of the same degree

1. C, D, & E each take 1/3

B. Per Stirpes: take by right of representation
1. Divide at closest level to X 

2. Then give 1 share to anyone living OR who is dead & has issue then living

3. C and D each get ¼ and E gets ½

II. CA Law
A. Default Intestate Distribution = Modern Per Stirpes
1. § 240: start at nearest level to X where SOMEONE still alive. 

a. Per capita at the first level where issue still living, then next generation divide per stirpes.  

b. In other words: 

i. Each living member of the nearest living generation gets a share

ii. Then the living issue of each dead member of that generation divides that person’s share  
B. Alternatives to § 240: “shorthand” for will writers

1. § 246: Pure Per Stirpes: 

a. Divide at level of X’s children – even if all are dead

2. § 247 = Per capita at Each Generation  

a. Start with closest generation with members still living

C. Example:
   (X)

 

  _________________________|____________________________



 |


 |


 |    


 |

(A)


(B)


(C)


(D)


_______|______                      |                     ______|_____

  |


|
  |
  |

  |

|
 |
|

  |

E
 F
(G)

(H)

I 
 J
K

(L)


|
        ___|___

 |




         __|__


|
       |
         |

 |




        |        |


M
       N          O

 P




        Q       R

1. Modern Per Stirpes: § 240

a. E, F, I, J, K, P get 1/8 each; N, O, Q, R get 1/16 each

2. Pure Per Stirpes: § 246

a. E, F, I, J, K get 1/12 ea.; N, O get 1/24 ea.; H gets ¼; Q, R get 1/8 ea.

3. Per Capita § 247

a. E, F, I, J, K get 1/8 each; N, O, P, Q, R get 3/40 ea.

COLLATERALS TC "Collaterals"\l “2” 
I. If no one in 1st column (issue), $ goes to collaterals – “common ancestor” 

A. M + D; siblings; etc.

B. Table of consanguity ( Move to column 2 – up and down

C. Martineau (N.H. p. 87): 

1. X dies w/ no SS, kids, M+D, siblings, issue of siblings, or GPs.  

a. ALL of column 1 and 2 are empty!

2. Survived by:

a. On father’s side: uncle (3o) & 1st cousins (4o) who are kids of other dead uncles & aunts

b. On mom’s side: first cousins (4o) & some dead first cousins’ kids (first cousins once removed – 5o)

3. What happens:

a. In NH, if you go to column 3, they divide into 2 parts b/c you have a maternal side and a paternal side
i. No dispute on mom’s side b/c all 1st cousins
ii. Paternal side argues uncle should block all others
b. Statute: no right of representation among collaterals beyond the degree of brothers’ & sisters’ GKs (these are relatives of 4o, but that’s not what it says literally)
i. Policy – the further you get, the less likely you have a connection
ii. Rule: Legislative sloppiness should not override legisltv intent!  And intent here was to limit “laughing heirs” beyond 4th Degree.  

4. Result: X’s 1st cousins can all take, but not 1st cousins once removed (CUT OFF) ( Look at handout for distribution

5. But: What if everyone was dead, except for first cousins once removed?  Are they blocked b/c 5o? 
a. Cts strain to avoid escheat, so FCRs will probably take
i. 2 concepts:
a) Taking b/c they’re the first person we come to
b) Taking by right of representation ( if they’re the only ones living, that’s where we start the stirpes.
D. CA Martineau solution
1. § 6402(d): to the GP and the issue of the GP
2. Doesn’t distinguish b/t Maternal and Paternal GP

a. Only One “column 3”

b. Look for closest people to X

3. CA doesn’t limit to 4th D ( 1st cousin once removed can take a share
4. § 6402: Intestate Estate NOT passing to SS (or entire estate if no SS) goes as follows:

	If Decedent XE "Decedent"  Has:
	Then:

	6402 XE "§ 6402" (a): Living Issue XE "Issue"  
	To Issue XE "Issue"  in equal shares under §240 XE "§240" 

	6402 XE "§ 6402" (b): No Living Issue XE "Issue" 
	To Decedent XE "Decedent" ’s Parent XE "Parent" (s)

	6402 XE "§ 6402" (c): No Living Issue XE "Issue"  or Parent XE "Parent" 
	To Issue XE "Issue"  of Decedent XE "Decedent" ’s Parents (in equal shares under §240 XE "§240" )

	6402 XE "§ 6402" (d): No surviving issue XE "issue" , parent XE "parent"  or issue of parent
	To Grandparent(s) equally, or to the issue XE "issue"  of grandparent XE "grandparent" (s) if they’re dead (under §240 XE "§240" )

	6402 XE "§ 6402" (e): No living issue XE "issue" , parent XE "parent"  or issue of parent, grandparent XE "grandparent"  or issue of grandparent
	To Issue XE "Issue"  of a predeceased XE "predeceased"  spouse XE "spouse"  (under §240 XE "§240" )

	6402 XE "§ 6402" (f): No surviving issue XE "issue" , parent XE "parent"  or issue of parent, grandparent XE "grandparent"  or issue of grandparent, or issue of predeceased XE "predeceased"  spouse XE "spouse" 
	To the Next of Kin XE "Kin"  in equal degree, but where there are two or more collaterals XE "collaterals"  in equal degree who claim through different ancestors XE "ancestors" , the preference is to those of the nearest ancestor XE "ancestor" 

	6402 XE "§ 6402" (g): No surviving next of kin XE "kin"  and no surviving issue XE "issue"  of predeceased XE "predeceased"  spouse XE "spouse"  of decedent XE "decedent" 
	To parents XE "parents"  of predeceased XE "predeceased"  spouse XE "spouse"  or issue XE "issue"  of such parents if the parents are dead (under §240 XE "§240" )


NON-TRADITIONAL RELATIONSHIPS (THE “MODERN FAMILY”) TC "Non-Traditional Relationships" \l “2” 
I. Half-bloods  TC "Half-Bloods" \l “3” 
A. Definition: sibling who shares only one parent with the other siblings

B. Intestacy Inheritance Schemes

1. CA: § 6406: half = whole!  

a. Halfblood sibling gets same amount as wholeblood sibling

b. WHY?  Same generation line, and tribally, there is a common ancestor

i. But – might not even know your halfblood sib!

2. “Ancestral property” concept: some states (e.g., KE)

a. $ stays in the ancestral line ( wherever the money came from determines if halfblood inherits

3. Some states say halfbloods get half as much as wholebloods (e.g., FL)

4. Some states say wholebloods take to the exclusion of halfbloods (e.g., MS)

II. The Parent/Child Relationship  TC “The Parent/Child Relationship” \l “3”
A. How to get it:

1. CPC § 6450: Parent/Child relationship exists in 2 situations:

a. Between a child & the natural parents

b. Between a child & the adopting parents

B. What P/C relationship does

1. Allows one to inherit BY, FROM, or THROUGH the other

C. Adoption  TC "Adoption" \l “4” 
1. Adopted children considered EQUAL to biological children
2. General rule: adoption severs P/C relationship of child & child’s nat parents

3. But can adopted child ALSO inherit from natural parents???

a. Donnelly (p. 95): Jean was adopted by her mother’s new husband after her natural father died.  When her natural GP dies, can she inherit?

i. Rule (in WA): So adoption severs legal ties to natural family
a) Legislative intent – adoptive child needs clean start

ii. Held: Jean lost the right to inherit to her GP’s prop.

b. How would CA handle it?

i. Exception: CPC § 6451(a): Adoption severs parent-child relationship w/ natural parents for intestacy purposes – UNLESS both:
a) (1) Nat parent and adopt child lived together at any time as parent-child OR nat par was married to OTHER nat par at time of conception but died before child’s birth AND
b) (2) Adoption was by the spouse of either natural par or after the death of either nat parent (“stepparent adoption”)
ii. So Jean would get her nat father’s share
4. Exception to the Exception: CPC § 6451(b)
a. Even if natural parent satisfies § 6451(a)(1)-(2) to preserve the P/C relationship, nat parent cannot inherit FROM or THROUGH child once child is adopted unless child is adopted by spouse or SS of the parent

D. Who is a Natural Parent?  TC "Natural Parents" \l “4” 
1. CPC § 6453: 

a. Natural mom = one who gives birth to child

b. Natural dad is presumed to be the one who:

i. Receives kid into his home and openly holds kid out as nat child OR

ii. Was married to nat mom & kid born during their marriage OR

iii. Is found by court to be ND in paternity action, but in order to have P/C relationship for inheritance, one of the following must also exist:

a) (1) Paternity order entered during his lifetime; OR

b) Clear/convincing proof he held kid out as his own; OR

c) Impossible to hold child out as own but other clear/convincing proof

E. Illegitimate Children TC "Illegitimate Children" \l “4” 
1. Now nonmarital child = marital child for intestacy purposes if we can prove certain things.

2. Biology alone is not enough
3. Q = are you trying to foist someone on the family, or is this person in effect part of the family?

4. § 6452: Natural parent cannot inherit from/through the child UNLESS:

a. Parent/relative of parent acknowledged that child – parallels a wedlock child AND
b. Contributed to the support/care of the child

c. Note: does not change child’s inheritance rights

5. Wingate (p. 110):

a. Mom married to Willard @ time of Joanne’s birth; W treats J as daughter, Mom says W is J’s dad.

b. W & Mom get divorced; Mom reveals that Ryan is J’s Dad!

c. Ryan dies 10 days later w/o a will

d. Rule: J must present clear & convincing evidence that she was Ryan’s daughter

i. Presumption that child born to married couple is nat child of dad is rebuttable ( if ct finds R to be J’s nat dad, J can’t inherit from W if he dies

e. J proves paternity & inherits equally as a child

f. Problem: If purpose of intestacy statute is a presumption that the people you want to take are your descendants, shouldn’t they be the people you know & want to take?

g. Note: if fact pattern were flipped (J died & R lived), R must prove acknowledgement & support to inherit from J.

F. Afterborn TC "Afterborn" \l “4” 
1. CPC § 6407: RELATIVES of X conceived during but born after X’s lifetime still inherit as if regular relatives.

2. For the purposes of intestacy, life begins at conception.

3. UPC speaks in terms of “in gestation”

G. Related x2  TC "Related x 2" \l “4” 
1. CPC § 6413: person who related to X through 2 lines of relationship is entitled to only a single share based on the relationship which would entitle the person to a larger share
2. Example: 


a. X has 2 kids – A & B.  A has 3 kids – C, D, & E.  A dies & X adopts C.

b. C = child now, so B & C get 1/3.  (A)’s 1/3 gets split btwn D & E.

H. Step & Foster Parents  TC “Step & Foster Parents” \l “4”
1. Foster Parent: Child is ward of state

2. Stepparent: child is child of your spouse

3. § 6454: Relationship of parent & child exists between a person & that person’s foster parent or stepparent if:

a. (a) Relationship began during person’s minority & continued throughout the joint lifetimes of the person & the foster/step parent AND
b. Clear & convincing evidence that foster/step parent would have adopted person but for a legal barrier

4. Case: X was like a father to Kim, but didn’t adopt her since her parents refused consent.  Can Kim inherit from X?

a. NO, b/c Kim could have done adult adoption – legal barrier was removed.
WAYS TO BE TAKEN OUT OF INTESTATE INHERITANCE 

(SPECIAL SITUATIONS) TC “Ways to be Taken out of Intestate Inheritance” \l “2”
I. Predecease X  TC "Predecease X (Simultaneous Death)" \l “3” 
A. Simulataneous Death

1. Cannot inherit intestate share unless you survive X by 120 hours. § 6403(a).

2. Why?

a. B/c in “simult death” cases, if H dies 5 min earlier, all goes to W, then W dies, and all goes to W’s parents.  (unjust to H’s parents)
3. This is exception to normal rule that title passes immed upon death
4. Effect: court considers H and W as each predeceasing the other – so each set of inlaws gets its share. (1/2 of cmty prop and all of that spouse’s sep prop so to that spouse’s family).
II. Disclaimer/Renunciation  TC "Disclaimer/Renunciation" \l “3” 
A. Saying: “I want to be removed from chain.”
1. BUT you are not disowned ( disclaiming from X’s estate doesn’t mean you’ve disclaimed entire family tree.
B. Purpose: usually to avoid estate taxes or creditors by allowing others in lower tax bracket get the stuff

C. § 275: Beneficiary may disclaim any interest by filing a disclaimer.

D. § 281: Creditors of the intended beneficiary cannot reach the prop disclaimed

1. Exception: public agencies can sometimes recover
E. §282: For intestate succession, disclaimant’s share passes as though disclaimaint predeceased the decedent.

F. § 283: disclaimer ≠ fraudulent transfer
G. Baird (p. 144): W2 has tort judgment against H who attacked her; H disclaims his inheritance rights so kids (by W1) will inherit rather than letting W2 (creditor) get the $.

1. Ct wants W2 to get her judgment, so narrowly interprets disclaimer ( must disclaim AFTER X DIES, b/c before X dies there is no INTEREST to disclaim, there is only expectation.

2. Since H disclaimed before X died, interest was non-existent & disclaimer fails

H. Rule in CA: Must disclaim within 9 mos of X’s death.
III. Assignment TC "Assignment" \l “3” 
A. Hard to do b/c all you have is a hope of getting something – a buyer not likely to give much $$ for it.

IV. Kill X (Homicide)  TC "Kill X (Homicide)" \l “3” 
A. Can’t inherit if you kill X – treated as if you predeceased X.
B. Policy:

1. Deterrence & X’s intent (prob wouldn’t want killer to take)

2. Unintentional accidents excluded b/c assumption that X would understand

C. Problem: Will heir be excluded if she accidentally kills X?

D. § 254: Final J of intentional and felonious killing (1st degree murder & 2nd degree voluntary manslaughter) conclusively bars intestate taking

1. Burden proof = beyond rsbl doubt

2. BUT – in case of acquittal, OR if felonious but unintentional (involuntary manslaughter) OR if crim case not yet decided – probate ct gets to decide (and doesn’t have to wait!)

a. Burd proof = prepond of evid

i. So crim ruling NOT conclusive b/c probate ct w/ lower std of proof might FIND intent where crim ct did not!

ii. Probate ct asking a LARGER Q – focused on effect, not act.
E. Remember: K can kill M or D and GK can still take K’s intestate share!
1. So bad motive ( K can still get all $$ for GK. (unless GK is accomplice)

F. Ford v. Ford (p. 17):   
1. Mom had two kids, Pearl & George.  Pearl killed Mom.  

2. At trial for murder, P is found guilty but insane.  

3. Ct says since P was insane, she lacked felonious intent, so can still inherit!

V. Get it Now!  TC "Get it Now!" \l “3” 
A. Outright gift

B. Loan

C. ADVANCEMENT of your intestate share  TC "Advancement" \l “4” 
1. At common law, there was a rebuttable presumption that any substantial gift to child by parent was advancement.

2. NOW, § 6409: Property given to heir (any heir – not just issue) is treated as advancement if:

a. In writing ( evid of intent
i. Written by X at time of advancement OR
a) Prevents X from LATER stipulating “oh, that was part of your inheritance.”

ii. Written by A (advancee) anytime
3. How to divide estate if advancement? HOTCHPOT

a. Examples: (in all, X has 3 children, A, B, C)
i. X advanced 30 to A (meets stat reqs); X dies w/ estate of 90.  Then hotchpot – put 90 + 30 together; divide by 3.  Each child gets 40, so A gets 10 more; B and C get 40.

ii. X advanced 60 to A.  X dies w/ estate of 90.  Hotchpot = 150; divide by 3 = 50 each.  A got more than her share!
a) RULE: A doesn’t contrib to hotchpot unless she will benefit from it.  Since 60>50, no A contribution.  B and C get 90 divided by 2 = 45 each. 
i) A’s extra 15 – considered a gift.  X wouldn’t have given her 60 unless she wanted A to get a little more than the others.

b. EXCEPTION to this set-up: § 6409(d)

i. If A predeceases X, A’s advancement NOT taken into consideration when A’s issue and B are fighting over X’s money. 

a) Good for A’s tribal line!  

i) However, if the writing SAYS specifically that the advancement is going for A’s issue’s education and that A’s issue will be bound, A’s issue’s share WILL be reduced. 

TESTAMENTARY LIMITATIONS TC "TESTAMENTARY LIMITATIONS" \l “1” 
I. Policy for Having Testamentary Limitations: TC "Policy" \l “2” 
A. Testacy ≠ constitutional right ( it is a power regulated by the state

B. State defines prop, so it can limit what you do w/ it

C. Want probate to go smoothly, orderly, quickly

D. Prop should be productive & alienable, not destroyed or wasted

E. Spouse & kids should be included

II. Limits on Testacy (will-making) power: TC "Limits on Testacy Power" \l “2” 
A. Societal limitations

1. No self-interest to put a check on wastefulness

2. Fine line between economic waste & eccentric whim ( society wants productive uses of resources

a. Ex: court won’t allow testamentary direction to set house on fire

3. Testator can require a person to carry out his crazy plan as a contingency for their inheritance (but ct may still forbid)

B. Family – spouse & kids

1. Spouse:

a. All jurisdictions prevent spouse from intentional disinheritance
b. B/c marriage = partnership ( both contribute to assets

c. Don’t want spouse to depend on state

d. Like alimony ( spousal support is legally mandated

C. Formalities – in order to be valid, must fit w/ statutory formalities
III. Protection of Spouse TC "Protection of Spouse" \l “2” 
A. Old-Fashioned: Dower/Curtesy  TC "Dower/Curtesy" \l “3” 
1. Dower = widow gets life interest in 1/3 of realty

2. Curtesy = H gets life interest in all of W’s land, but only if they had kids

3. § 6412 – CA doesn’t recognize dower/curtesy

B. Community Property  TC "Community Property" \l “3” – CPC § 6101 = fee simple in ½ of all CP

1. If non-CP state, then forced elective share becomes applicable

C. Forced Share/Elective Share  TC "Forced Share/Elective Share" \l “3” = fee simple in x% of X’s estate (%age based on # of years of marriage) ( see p. 171 for what to do w/ SS & will

1. Forced: X’s estate forced to give to SS
2. Elective: SS elects NOT to follow will & instead take forced share
3. How to get around forced share:
a. Just b/c SS is entitled to take forced share doesn’t mean SS will
b. Prenuptial (or antenuptial) agreement:  TC "Prenuptial Agreement" \l “4” governed by statute
i. Means you waive your right to a forced share
ii. Requirements:
a) Disclosure (CA: spouse must actually know about all assets)
b) Independent advice – such as separate atty
c) Post-nuptial requirements for disclosure & indep advice become stronger b/c of fiduciary relationship of marriage!
iii. Geddings v. Geddings (p. 184): waiver = void b/c no fair disclosure; W had no real knowledge of H’s estate; W was excluded from mtgs & H was “secretive about his financial affairs”
D. Homestead & Family Allowance  TC "Homestead & Family Allowance" \l “3” 
1. Protection for SS & kids during probate process, while waiting for $ transfers

a. Keeps family together/off welfare

2. Also protects from creditors

3. Homestead: § 6520: 
a. Family members take precedence over all other creditors
i. Use by SS/children of particular property at the court’s discretion based on family’s need
ii. NOT a fee simple ( may eventually go to creditors
iii. Last’s for SS’s life or childrens minority
4. Family Allowance: § 6540
a. $$ for family before probate 
b. Fam gets $ outright
c. Entitled peeps: dependent adult children who are physically or mentally incapacitated from earning living, dependent adult children (ct discretion) & dependent parent  (ct discretion) 
i. Lasts only during probate administration. § 6543.
ii. Determined by court as “reasonable” amount
d. UPC – allowance = $18K for 1 year.
e. Purpose – to provide for family during probate administration
E. Premarital Wills & Omitted Spouses  TC "Premarital Wills & Omitted Spouses (Unintentional Disinheritance)" \l “3” 
1. Presume that X unintentionally disinherited SS ( imply X’s intent
2. CA: 

a. § 26110: Situation is unintentional as a matter of law

i. If decedent marries spouse after execution of all testamentary instruments, then SS entitled to ½ of tesator’s CP & SP.

ii. SS also entitled to intestate share SS would have received, but can’t amount to more than ½ of SP in estate

b. BUT Exceptions: § 21611:

i. Will intentionally omits (express) OR

ii. SS provided for by IV transfers

iii. SS signed a waiver

3. UPC § 2-301:

a. Assumes that testator’s intent to benefit others negated when remarried (rebuttable)

F. Protection of Kids/Family TC "Protection of Kids/Family" \l “3” 
1. Pretermitted Heirs = kids passed over in will

2. Law assumes that you didn’t intend to omit your kids from will

a. Some jurisd say children have a RIGHT to inherit

b. MOST jurisd: SS has rt to inherit, but child CAN be intentionally disinherited

3. CA: allowed to intentionally exclude child from inheriting ( NOT req’d to mention them, but kids can get family allowance

a. Unintentional: § 21620:

i. Applies to child born or adopted AFTER will written

ii. Child gets intestate share – x% of SP (NO cmty prop)

b. Exceptions: § 21621:

i. Kid intentionally omitted from will (as evidenced in the test’y docs)

ii. Kid provided for by IV transfers (evidence that it’s in lieu of will inheritance)

iii. X had ≥ 1 kid & SS gets substantially all of the estate (if SS is the other parent of the kid(s)!)
4. Estate of Glomset (p. 197): 

a. H==W; 2 kids – Carolyn & Jr. (both born before will made)

b. H & W make mutual wills: “entire estate to SS; if s/he predeceases me, all to Jr.!”  Then (H).

c. In OK; statute says exclusion of child from will means child gets same share as if intestate unless it appears omission was intentional
d. Held: NO express mention of Carolyn means no proof of intentional disinheritance ( Carolyn gets intestate share!
i. Atty hadn’t read statute

5. Glomset in CA:

a. C gets NO share b/c no need to name child in will in order to disinherit

b. Here ( X clearly knew he had daughter!  Good case for not including C.

i. But OK statute is a good check to make sure X has all his marbles

c. What if C born after will written?

i. § 21621 ( since H left everything to W, will fits into exception #3, so C still gets $0!

WILLS TC "WILLS" \l “1” 
I. WILL FORMALITIES (ATTESTED WILLS) TC "Will Formalities (Attested Wills)" \l "2" 
A. Why have formalities? 

1. To protect testator – for evid purposes – for ritual purposes (induces reflection!) – to make administration easier

2. Need to protect testator from fraud, undue influence, mistake, suppression of valid will.

3. B/c our best W as to X’s intent etc is X – and is dead!

B. Requirements:

1. Testamentary Intent = X really wants to dispose of prop at death

2. Testamentary Capacity = Must be 18 years old (CA) and have “all your marbles” § 6100.

a. Not mentally competent to make will if, at time of making will:

i. Individual doesn’t understand nature of testamentary act; understand & recollect nature of his prop; OR remember his descendants & others affected by will. § 6100.5(a)(1)

ii. Individual has mental disorder w/ symptoms including delusions/hallucinations, which cause person to devise prop in a way he otherwise wouldn’t have done. § 6100.5(a)(2)

3. Duly Executed will = must comply with statutory formalities
4. NO fraud, UI, duress
C. Formalities (for “duly executed”)

1. In general:

a. Written

b. Subscription (signed by X)

c. Publication (X says it’s her will)

d. Attestation = Witnesses

i. Certain number – what they do

2. Various jurisdictions determine configuration that would best promote the formalities

a. TX Probate Code § 59

i. Shall be in writing

ii. Signed by testator in person or by another person for him by his direction & in his presence

iii. Shall, if not wholly in handwriting of testator, be attested by 2+ credible witnesses above age of 14
iv. Witnesses shall subscribe their names thereto in their own handwriting in the presence of the testator.

b. UPC § 2-502: attested will must be: 
i. In writing;
ii. Signed by testator or in testator’s name by some other individual in the testator’s conscious presence & by the testator’s direction; and

iii. Signed by ≥2 individuals, each of whom signed w/in reasonable time after he/she witnesses either signed of the will or the testator’s acknowledgement of the will.

3. IN CA: § 6110

a. In writing

b. Signed by X OR in X’s name in X’s presence and at X’s direction

i. OR conservator, pursuant to court order

c. Signature: signed at logical end of will 

i. A mark is ok

ii. Some other person can sign for X (physically assist, or sign by proxy)

a) Must be in X’s (conscious) presence
b) And at X’s direction
d. Witnessed by signature of 2 people – who witnessed either the signing, OR X’s acknowledgment 

i. Witnesses must be present together – to witness each other
ii. Must understand that the instrument signed is X’s will
iii. Acknowledgment can be of X’s signature OR of X’s will
iv. So physical presence of Ws not required!

4. Witnesses:

a. Purpose = ritual testimony

b. CA – any age person can be W

c. W must be competent
d. W must see X: sign will or acknowledge signature or acknowledge will
e. W must know the doc is X’s will

f. Ws must be together as Ws

g. Ws can sign will AFTER X signs or even after X dies!  (as long as they saw X do one of above things).

h. Interested Witnesses
i. Heir, devisee, child, spouse, creditor, beneficiary, any other person having prop right in or claim against trust estate or estate of decedent.  CPC § 48(a)(1)  

ii. At CL, interested W didn’t count as W, so will was invalidated

iii. CA: § 6112: When an interested party is witness, will is not made invalid, but unless there are 2 Disinterested Ws, the DEVISE to the interested W creates presupmtion that W procured devise by fraud or UI.

iv. So interested W has to rebut the presumption – HOW?
a) Letter from X describing gift etc

b) Each child got same amount (looks fair)

c) Evid of being dutiful, beloved child (HARD to prove)

v. If W cannot rebut the presumption of fraud: ( That devise is PURGED

a) W can still take the amount up to the intestate share she would have received (if natural heir) or up to amount of will provision (the lesser of the two). § 6112(d).

b) If not heir – interested W gets nothing
i) Purged amounts go to residuary beneficiary – or if no resid ben, purged amount goes intestate.
ii) Residuary beneficiaries – residuary clause disposes of the “rest” of the estate

D. Helpful Evidence for Will Proponents:

1. All that’s required is will, signature of X, and signature of Ws.

2. BUT: proponent of will helped by Witness ATTESTATION or AFFIDAVIT

3. Every good will has an attestation clause built right in to the will: “We were at XYZ law office on June 16, 2003; X asked us to sign her will and we did so at X’s direction.”

4. Is a ¶ of boilerplate that states circumstances of the execution.

5. Attestation = evidence of will’s validity  - avoids later investigation (attestation makes out a PFC that will was duly executed – will can go to probate even if Ws predecease X/can’t remember.)

6. Attestation expresses W’s present intent to act as a witness.

a. COMPARE: Self-proving AFFIDAVIT: affidavit is testimony swearing to the validity of an act already performed (can also happen later).

E. Non-compliance with formalities:

1. Will of Ranney (p. 223):  Signatures of Ws are on the affidavit (page 5), but not on the will itself (ends on page 4).  Will ok?  

2. Ct says: Yes, will is ok b/c it substantially complies with will formalities.

CA: § 6111.5 says extrinsic evid can be used to prove a will is a will.

Substl compliance will allow will to be valid.

NON-ATTESTED WILLS TC "Non-Attested Wills" \l "2" 
I. HOLOGRAPHIC WILLS TC "Holographic Wills" \l "3" 
A. Definition: will is entirely in testator’s handwriting; needs no witnesses

B. CA: § 6111
1. Reqmts:

a. Material provisions must be in X’s handwriting

i. Material = name of X; donative amount and item)

ii. Some preprinted language (like on stationary) is ok

b. Signed by X (X’s handwriting)

C. Policy for allowing holographic wills

1. Does evidence X’s intent

2. X gets privacy

3. Can be done in difft stages over time

4. Respect people’s autonomy

D. Problems:

1. Helpful to be dated – so we know which will is most recent (and therefore valid)

a. If no date – holographic will considered invalid to the extent it is inconsistent w/ other will

b. Also – date needed in order to show X had all his marbles at this point in time.

i. Testamentary capacity – if X lacked this, then will invalid

2. Intent & readability

a. Zhao v. Wong (p. 233): 

i. Signed & date note saying, “All Tai-Kin Wong’s ( X: Zhao, my best half”

ii. Problem w/ intent – was this intended to be a will, a suicide note, a love letter?

a) Did arrow really denote testamentary intent?

iii. Fact-driven cases; here, ct said note ≠ valid holographic will

II. NUNCUPATIVE (ORAL) WILLS TC "Nuncupative (Oral) Wills" \l "3" 

A. In other states: limited to certain circumstances

1. Testator is approaching death & must die

2. Restrictions as to what type of property you can bequest

a. Usually, small-item property or worth less than certain amount

b. If too large, would violate Statute of Frauds

B. Problems: ppl leaving $$ to doctors, nurses, & church (b/c on deathbed)

III. FORM (STATUTORY) WILLS TC "Form (Statuory) Wills" \l "3" 
A. Fill-in-the-blank form
B. Form – CA § 6240.
1. Should only fill in blanks ( can’t add or cross out things
2. Questions at beginning of form will
3. Can indicate ANYONE to be your personal representative
a. Cf. intestacy ( statute picks your P.R. (spouse, lineal descendant, creditor)
4. Can devise personal heirlooms (but alerts tax officials!)
5. Can include funeral preferences
6. MUST have witnesses b/c not holographic!
7. Deals w/ alternate provisions & goes as we would expect someone to want to devise their property
a. Specific gift of personal residence: fill in person you want to give it to
b. Specific gift of automobiles, household and personal effects: fill in person
c. Specific gifts of cash: fill in person/charity & amount
d. Balance of Assets: fill in person
e. Guardian of Child(ren): 1st, 2nd, 3rd choice
f. Custodian of Assets: name custodian of assets for ppl under 18 until age btwn 18 and 25 that you specify

g. Executor: 1st, 2nd, 3rd choices

h. Bond: whether or not you require bond for executor

i. Sign

j. Must be signed by 2 witnesses

CHANGING/ADDING TO AN EXISTING WILL TC  "Changing/Adding to an Existing Will" \l 2 
I. Amending the Will 

A. X can write CODICIL = amendment to a will

1. Examples: enlarging a gift, changing residuary

B. Codicil has same formalities requirement as a will

1. Either § 6110 (witnessed) OR § 6111 (holographic)

C. Can have as many codicil additions as you desire

1. But at a certain point, becomes better just to make a new will

D. Relationship b/t will and codicil:

1. Codicil republishes the will!  - makes it current as of date of the codicil, and also can cure some of the defects of the will

a. Ex: if will had “interested Ws” problem but codicil = VALID, it can CURE THE DEFECTS of the first will!

b. BUT: if will wasn’t valid in first place, codicil doesn’t republish will – it just incorporates by reference. (ex = 1st will only had one W).

E. Codicil REVOKES the portions of the will by substituting gifts/bens

1. Ex 1: Substitution: 

a. Will = Red marker to A

b. Codicil = Red marker to B

2. Ex 2: Cumulative: 

a. Will = $5 to A

b. Codicil = $5 to B

** We INTEGRATE the two gifts here!  Doesn’t revoke UNLESS we only have $5 in the estate – then substitution (gift goes to B)
3. Ex 3: If will = $5 to A, and codicil = $10 to A, look at extrinsic evid, but usually codicil viewed as revoking will.  

a. Could also be cumulative.

II. Incorporation & Integration
A. Integration = treat all pages of will as one document even though only last page is signed.

1. Will consists of all papers or writings that were actually present at time of execution and that X intended to be part of will.  

2. **Can introduce EXTRINSIC EVIDENCE to prove there is a will or contents of the will**

B. Incorporation by Reference = X can write “will” referencing another document to be found in his desk.  

1. Requirements:

a. Need §§ 6110-6111 safeguards

b. § 6130: Rules for Incorporation by Reference:

i. Language manifests intent to incorporate
ii. Writing in existence when will written
iii. Writing is described adequately to identify it
c. The writing itself doesn’t need to be signed/witnessed (but the will does)

2. What about a will that says “I direct my prop be distributed in a memo that I will prepare & leave in my bedside table.”?

a. CA: memo not valid b/c writing must be in existence when will is written!

i. Same in most states

b. What does this mean? Estate goes INTESTATE!

3. Norton (p. 244) – if difft pages in difft places, can we integrate them?

a. X asks someone to write codicil leaving land to his son.  Codicil is valid testament’y doc.

b. THEN brings in doc and staples codicil to the 6 pp – (X).

c. Issue = are the 6 pages the codicil is stapled to a will or just pages attached to codicil?

i. 6 pp are NOT witnessed; NOT holographic.

d. Arguments:

i. Does valid codicil republish will?

a) NO ( will wasn’t ever valid to begin with!

ii. Can we integrate the 2 sets of papers? 

a) NO – X didn’t do the attaching

iii. Can we incorporate by reference? 

a) NO – no reference in the codicil to the 6 pp.

e. Ct here strictly complies w/ statutes ( doesn’t recognize the 6 pp.

f. In CA: Ct would see that reqmts 1 and 2 are met; wouldn’t worry so much about #3. (intent and “already in existence” are the biggies).

4. Clark (p. 251):  X wrote memo listing people and devises to them; year later wrote will saying “dispose pursuant to 1976 memo.”  

a. At this point, meets the requirements for “incorporate by ref” b/c intent, writing in existence, and writing described.  

b. BUT: two years after that, X updates the memo; gives add’l gift to V.  Messes up the “writing in existence reqmt” b/c now memo exists as of LATER date.  

c. Then year later: X writes codicil changing executors – which republishes the will.  By making the codicil, the codicil incorp the will by reference; by republishing the will, we read will as of 1980 – incl updated memo, so V gets her gift.
d. How to avoid Clark problem: Clarify in codicil by saying “I otherwise confirm and republish the 19xx will.”
5. HYPO: 1977 – WILL; 1980 – Child born. (At this point, child has claim to challenge will b/c of inadvertent omission).  1982: VALID CODICIL that republishes will as after birth of child ( means will acts as intentional inheritance.   

Exam Tip: ALWAYS WATCH FOR SEQUENCE OF 2+ DOCS ( EFFECT OF REPUBLISHING, INCORPORATING, ETC.

FACTS OF INDEPENDENT SIGNIFICANCE TC "Facts of Independent Significance" \l "2" 

I. Document or act may be done by X OR 3rd person

A. Examples: 

1. “I leave $5K to each person in my employ at time of my death.” 

2. “I leave to Brian all the furniture all the furniture in my home of my death.”

3. “All the contents of my safe deposit box to Bob.” 

a. ok b/c FACT of safe deposit box has indepen signif.

B. Example of invalid “indep signif”: “all my furniture to people whose names I attach on yellow post-it notes.”  

1. NO independent signif – this is done in order to impact the will!

2. But – the yellow post-its COULD be an incorporation by reference or holographic will.

MISTAKES TC "Mistakes (& Extrinsic Evidence)" \l "2" 

I. Court give some deference to evidence of a writing; don’t like to look beyond 4 corners of will

II. Approach: concern for X’s intent
A. Common sense

B. Look at will as a whole

C. Common v. legal meanings

1. Assume ppl use legal meanings unless they make it clear they intend some other meaning

a. Ex: nephew = male son of sibling, NOT nephew-in-law

III. Marine Midland Bank (p. 304): 

A. 3 brothers; “1/2 to Roy and ½ to Len.  If bro predeceases me, then his share to child/children; if brother predeceases me w/o issue, then to my brother.”  
B. Q = did he mean children, or issue?  

C. Held: since X used the two difft words, we assume he knew diff’t meanings ( interpret will on its face.

D. Try to keep out extrinsic evid – here we don’t need it.
IV. Types of Mistakes
A. In execution of will

1. Is there really a will?
2. B/c testacy is preferable to intestacy, extrinsic evidence OK here.
a. EE proves doc is what doc wants to be
3. Ex: H & W signed each others’ wills. Ct allowed EE to admit mistake (not always allowed))
B. In contents 
1. On the face: Two things must appear on the face: the mistake and the disposition X would have made but for the mistake.
a. Ex: “As my brother Bob is dead, I leave everything to sister Sally.”  
i. If in fact Bob is not dead, the mistake is on the face of the will.  
ii. Cts will vary – even though the “but for” provision not there, it can be inferred – ct may let it go intestate go all siblings take a share.  
iii. Better if will said: “I would have wanted siblings to share equally but since Bob is dead, all to Sally.”  This way both the mistake AND X’s real intent are both on the face of the will.
2. Not on the face: Can arise only when time to deal with the will.  
a. Ex: bequest to “Simon” school of law.  
i. Cases like this: no extrinsic evid (NO relief!)– if no Simon law school, intestacy.  Mistake is not on the face of the will; can’t ascertain what was really wanted by X.
3. Extrinsic evidence allowed if meaning of will is unclear (to show meaning).

C. Ambiguities 

1. Patent: anyone can see 

a. Ex: “I leave $500 to the favorite of my four children” – don’t name the child!

2. Latent: confusing

a. “I leave $ to Aunt Shirley” – but have Aunt Shelly and Cousin Shirley! NEED extrinsic evid here.

3. Gibbs (p. 318): 

a. Will leaves $10 to Robert J Krause – but Robert W Krause is X’s employee; Robert J doesn’t even know X.  Called an ambiguity.
b. Ambiguity – Middle initials, addresses ( inherently ambig.

c. Once it’s an ambiguity, can use extrinsic evid.

Summary: Extrinsic evid allowed whenever there is an ambiguity.  When there is a mistake on the face of the will, extrinsic evid allowed.  When mistake is NOT on the face of the will, no relief for would-be beneficiaries.
REVOCATION, REVALIDATION, & REVIVAL TC "Revocation, Revalidation, & Revival" \l "2" 


Will only effective on death – so can be changed up until that point.
I. Revocation TC "Revocation" \l "3" 
A. Partial v. Full: partial = each particular gift, full = entire will

B. § 6120: Ways to revoke:

1. By subsequent instrument

a. Explicit revocation = “I revoke all prior wills executed by me.”  

i. By writing this and executing it (6110 or 6111 holographic), I revoke the prior will.

b. Implicit revocation = “I leave red marker to A”; then “I leave red marker to B.”  Since inconsistent gifts, goes to the most recent devisee.  

i. Wolfe (p. 345): 

a) Facts: 

i) Will #1: Blackacre to Mary 

ii) Will #2: All effects to brothers & sisters

b) Issue: Do we treat these as cumulative (will & codicil) or as revocation?

i) Ct says real estate is NOT “effects” (effects = personal prop) ( Read will and codicil as cumulative.

c. If no explicit or implicit revocation, read codicils as cumulative.
2. By physical act (burned, torn, cancelled, obliterated)

a. Need intent and act
i. Act can be full (ex: burning up the will) or partial (ex: scribbling out a line of the will) 

ii. Intent must be INTENT AND PURPOSE of revoking!

b. Must be done BY testator, or by proxy in presence and at direction of testator

i. So – can’t just call attorney and tell him to burn it – must be in X’s presence
ii. But formal letter to attorney can count as holograph revoking will.

iii. Generally, we assume the scribbling out or burning is done by X.

a) Can bring in some extrinsic evid under § 6111.5 if unclear
3. By operation of law
a. Divorce/dissolution of marriage ( nonprobate transfer to former spouse in instrument executed before or during marriage falls if, former spouse isn’t SS as a result of dissolution or annulment of marriage. §5600.

i. Note: Judgment of legal separation that doesn’t terminate status of H&W ≠ dissolution.

b. Assumption: you would stay married if you intended to provide for person

c. CA: gifts to relatives of ex-spouse NOT revoked.

i. Petition for dissolution of marriage contains notice to review will. Family Code §2024.

ii. Compare: UPC – divorce revokes gifts to relatives of ex-spouse

4. By Acts:
a. I sell the red marker that my will devises to B.

C. Rebuttable Presumption that Missing Will means Intent to Revoke

1. § 6124: if testator’s will was last in testator’s possession, the testator was competent until death, & neither the will nor a copy can be found after testator’s death, it is presumed that testator destroyed will w/ intent to revoke it.

2. First Interstate Bank of OR v. Henson-Hammer (p. 338): 

a. Jamee’s dad (X) is living w/ Jamee; keeps will secretive

i. Terms of will: Jamie gets life income; rest of $$ to her kids.

b. Dad dies; Jamee says she found no will. 

i. Will “disappears” from shared safety deposit box

c. OR statute similar to CPC § 6124, so presumption that X intended to revoke will b/c it was last in his possession

d. BUT – Jamie’s access to the will destroys that presumption.  

i. So now Jamee must rebut presumption that Dad didn’t destroy will

D. How does revocation of a will affect a codicil?

1. Revokes the codicil if you need the will to understand the codicil.

2. If you don’t need will to understand codicil, then codicil, in effect, becomes the will.

E. How does revocation of a codicil affect a will?

1. The will stands!

II. Revalidation TC "Revalidation" \l 3" 
A. Republication by codicil

1. Codicil republishes prior will & updates it to current time

B. By repeating the formalities

C. Salvage doctrine: attempt to salvage testator’s intent
III. Revival TC "Revival" \l "3" 
A. Focus on Will #2:

1. Problem: 

a. Will #1;

b. Will #2 revokes Will #1;

c. Will #2 revoked.

d. Is Will #1 now revived?

2. Will #1 NOT revived unless ( evidence of testator’s intent to revive Will #1.


3. What if Will #3 revokes Will #2?  Will #1 is revoked in whole or in part, except to the extent it appears from the terms of Will #3 that the testator intended the Will #3 to take effect. § 6123(b).

B. Focus on Will #1: Dependent Relative Revocation (DRR)

1. DRR = conditional revocation: applies when X revokes his will upon a mistaken belief that another new will is going to be effective, and BUT FOR this mistake would not have revoked the first will.

a. Applies ONLY if there is an ineffective wanna-be will

b. Used ONLY to carry out X’s intent, never to defeat X’s intent.

2. Example: 
a. Will #1: I give $10 to A.  

b. Crosses out; writes “$15” above the typed $10, but doesn’t sign the change. (doesn’t qualify as holographic codicil).

c. Thinking Will # 2 valid (“I give $15 to A”) but it’s not – not testament’y formalities.

d. Then (X).

e. Can’t use Will #2 b/c invalid – so use the next best thing: DRR = dependant relative revocation. (doctrine of “2nd best.”)

f. DRR allows us to revive Will #1. – as if it was never revoked.  Better option than plain intestacy.  

3. TEST:
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4. How to Tell Revocation is Conditional (remember: if change ≠ valid, change = revocation!)
a. Raising the Amount
i. Example: 

a) “I give $10 to A; RRR to SPCA” (signed, holographic, valid)

b) Then crossed out $10, wrote in $15 (handwritten but not signed)

c) Increase in amt means that X revoked the $10 conditioned on giving A more!

b. BUT Lowering the Amount
i. What if X lowered amount from $10 to $0.05? ( this is partial revocation (doesn’t qualify as holographic codicil)

ii. Question is – was the revocation of the $10 conditional on the $0.05 devise being valid?

a) We can either give A $0.05 or nothing.

iii. Rule: DRR will not be applied unless the disposition that results from disregarding the revocation comes closer to effectuating what X tried (but failed) to do than intestate succession would.  

a) So in the hypo: A can either get $10, or can get intestate share.  Look to which is closer to X intent
C. Carter (p. 344): valid will; X scratches over it; old will is rough draft for new one. 
1. Result = X revokes ALL provisions of old will.  “New” will is not valid.
IV. Limits on Revocation TC "Limits on Revocation" \l "3" 
A. Contracts
1. Set up

a. A & B enter into a validly executed K to leave all to each other and then to C

b. A & B duly execute wills; (A).

c. So B gets everything, then changes will and leaves all (B’s and A’s) to D

d. Question: Can K between A & B be enforced by C?

i. If we can’t find the K, and all we have are wills, that’s not evidence of a K!

ii. C can only enforce as 3rd party ben if will #1 was made pursuant to a K.

2. § 21700:  Contract can be enforced by A as a 3rd PB! (under K law)

a. K to make will or not revoke a will can only be established by one of the following:

i. Provisions of a will/other instrument stating material provisions of K

ii. Expressed reference in will/OI to K and extrinsic evidence proving terms of K

iii. Writing signed by decedent evidencing K

iv. Clear & convincing evidence of agreement btwn X & clamaint or promise by X to claimant that is enforceable in equity

v. C&C evidence of agreement btwn X & another person for benefit of the claimant or promise by X to another person for benefit of claimant that is enforceable in equity

3. BUT OTHERWISE: Mirror-image wills are NOT a contract.  A must prove contract.  W/o a contract, all C has is expectation.

CONTESTING THE WILL TC  "Contesting the Will" \l 2 
I. Who Can Contest TC  "Who Can Contest" \l 3 
A. Any interested party with good reason to contest:

B. GROUNDS for contesting will:

1. Lack of testamentary intent

2. Lack of testamentary capacity

3. Undue influence

4. Mistake (“X meant me, but her lawyer made a mistake.”)

5. Fraud

6. Duress/menace = physical threat (gun to head)

7. Revocation of that will (“Look, I have the new will!”)

8. Lack of formality

a. Ex: Only 1 witness

9. Forgery

C. Some of these categories/standards vary with time and with jurisdiction.
1. Ex: Strittmater in the 1940s was feminist; left all $$ to Natl Women’s Party – will was thrown out (mental deficiency type grounds).

D. Person contesting has burden of proof
1. Exception: If interested W, side contesting gets presumption of UI; interested W (proponent of will) must rebut.

II. X’s Mental Capacity TC  "Mental Capacity" \l 3 
A. § 6100: REQMTS for making will:

1. Age 18 at time of execution of will (under 18 must create a trust, or get guardian)

2. Mental capacity to make will - § 6100.5

a. Free from mental deficiency or mental derangement
i. Mental defic = don’t know nature of act, extent of estate, or natural objects of bounty – low standard b/c unilateral transaction

ii. Mental derangement = Delusions without rationale, and delusions relate to the will.  (will is ok if written in lucid moment)

b. Ask: Did X know nature of act, extent of estate, and object of nat’l bounty?
c. Marshall: X left $500K to distant cousin, and $5 to daughter.  Lots of testimony about X’s visions of the Lord etc., veins pulsing, salivating etc ( ct decided will NOT valid.

d. Hargrove: X becomes “delusional” (accdg to sons); leaves son out of will b/c he decides son is not his own child.  

i. Ct says: yes, the delusion relates to will, but does it meet the legal standard for delusion? NO!  X was perhaps mistaken or angry, but not delusional.

a) NB:  DNA testing re: actual paternity not relevant here, b/c objective truth not – important – only the mental state of X.  

e. Lawyer’s role in determining X capacity:
i. Gonsalves: Atty drew up will for older hospitalized X.  X wanted niece not to inherit; X’s will left all to friend.  Niece now sues atty for making will for X w/o capacity.

a) Rule:  Atty’s own belief/observations about X’s testament’y capacity is the main consideration!  Atty NOT liable in tort for failing to investigate test’y capacity – no duty to disinherited beneficiary.

B. SIGNS of lack of test’y capacity: look for altertness/attentiveness; memory, comprehension, recognition of familiar objects and people; mood regulation; any delusions?

III. UNDUE INFLUENCE TC  "UNDUE INFLUENCE" \l 3 
A. Mental of physical coercion that deprives testator of free will

B. Types of UI:

1. Fear or threat

2. No control or choice by X but to sign

3. Usually, UI person is one who stands to benefit (but doesn’t have to be)

4. Depends on social/political climate (Strittmatter)

C. Burden of proof: Person contesting will on UI grounds has initial burden of raising enough suspicion to shift burden to proponents of will, showing there WASN’T UI.

1. How contestants can meet initial burden:  

a. X and UI person had confidential relationship
i. Blood relation not automatically confidential relnshp

b. “Activity” by UI person – susceptibility of X
i. Do age, dependency, religion make X susceptible?

c. UI had opportunity
d. Disposition seems to be unnatural  - does it favor the person accused of UI?

e. NO INDEPENDENT ADVICE from lawyer

2. Once these established: the burden to will proponents to show ABSENCE of UI.

3. Haynes case: Wealthy X moves in with one daughter, Dorcas. At this time, equal split between X’s two children.  But then Dorcas brings X to her own atty; makes huge changes, basically leaving all $$ to Dorcas and her Ks.  Other branch of family contest will.

a. Showed:

i. Confidential relationship – yes 

ii. Activity – yes, aged ppl are dependent and Dorcas used own atty (for no good reason!)

iii. Disposition favors Dorcas

iv. D had opp

v. No indep advice – X not allowed to see her own atty

b. These elements don’t PROVE UI, but shift burden to will proponents. 

c. (Dorcas in turn will argue that changed circums – the move in with Dorcas – precipitated the change).
D. TYPES of gifts that are suspicious under UI: 

1. Gifts to lawyers who drafted the will (or any gift at all to a lawyer who is not related by blood or marriage)

2. Excessive gifts to religious organizations, nursing home or caregiver.

E. EFFECT of UI: failure of will in whole or just to the extent that it was affected by UI (just that provision).

F. POLICY:

1. Academics criticize UI doctrine on grounds that UI used NOT to give testamenty freedom, but actually DENIED testy freedom for ppl who deviate from social/moral testamenty NORMS.    All UI does is protect family members from disinheritance!!

G. CA UI: presume interested W has undue influence.  

1. If W can’t rebut the inference, that portion of will is PURGED.  

a. If purged, that portion goes intestate/to RRR.  

b. If interested W is an heir who will benefit anyway, she can’t take MORE intestate than she would under the will.  (Lesser amount of intestacy OR under the will).

IV. FRAUD = intentional tort! TC  FRAUD \l 3 
A. Requirements: 

1. False material facts

2. Done with intent to deceive X

3. X reasonably relies on false material facts

4. X changes/makes will in response

B. Party doing the defrauding does not have to benefit from fraud.

C. The will has to be the FRUIT OF THE FRAUD
1. Logical connxn between the LIE and the WILL.
D. Roblin: X’s daughter LIES to X in order to get X to disinherit her brother (X’s son).  

1. D tells X that M left “everything to S,” which wasn’t exactly true but b/c of IV transfers, S got more through a Joint tenancy.  In response, X makes will leaving all to D.  

2. Held: D did not lie with intent to deceive. 

a. She was disappointed, and exaggerated, but her statement didn’t qualify as fraud.  

b. Ct also considered the BAD relationship b/t X and S – X probably didn’t want S to get much anyway. 

V. HOW TO AVOID WILL CONTESTS (b/c they’re big and ugly and frustrate X’s intent) TC  "How to Avoid Will Contests" \l 3 
A. “No contest” Clause: “In the event any Ben under this will attacks/contests the will or any provision, then I revoke any gift to such Ben.” OR Can leave “$1.00 to any person who tries to contest this will.”  So the no-contest clause applies to ANY potential contestant!
1. § 21300 = no contest clause is a provision in will that would penalize a Ben who files a contest with the court.
a. BUT § 21306: a no-contest clause is NOT enforceable against a Ben who, with reasonable cause, brings contest limited to these grounds:

i. Forgery
ii. Revocation
iii. Why these 2?   B/c proof is relatively straight-forward; probate won’t drag on forever.

2. Points to Remember: 

a. A contesting Ben must calculate her odds at winning the contest, b/c otherwise if she loses, the will and no-contest rule are enforceable and she’ll lose everything!

i. If will provides modest gift for the unhappy ben, she is better off NOT contesting if her chances of winning are not good.

b. RESULT of successful will contest

i. Would estate go intestate?  What is ben’s intestate share?

ii. OR - Is there a prior will that would take effect; give ben more?

B. Best evidence practices to prevent will contest:

1. Lawyers should be aware of risk of will contest (e.g., if rich parent disinherits kids) ( take precautions!

a. Arrange for X to explain why he chose to exclude key people that might contest

i. Prepare affidavit

ii. Have X write a letter

iii. Videotape of X’s explanation

iv. In all of these – give X opp to show his deliberation & volition

b. Witness Selection

i. Ppl who will survive X

ii. Medical experts who interview X

iii. Long-term acquaintances who can form comparative view

a) Have them interview X

iv. Get AFFIDAVITS from these Ws

v. Have more than required number of Ws!

c. No contest clause

i. Provide modest but conditional devises for each child

ii. If any child contests, ALL children’s devises will be cancelled.

TRUSTS TC "TRUSTS" \l "1" 
Settlor/creator/donor/trustor ( gives property/res/corpus/principal ( by way of declaration/trust deed/deed of trust ( to trustee (who holds legal title) ( to act as fiduciary for beneficiary (who holds equitable/beneficial title)

I. Terminology
A. A trust is a fiduciary relationship in which one or more persons (the trustee) hold title to property, subject to an equitable obligation to keep or use the property for the benefit of someone else (the beneficiary).  

B. Settlor = person who creates a trust

C. The corpus of the trust is the property held in trust.

II. Basics/Policy
A. Another way to effect gratuitous transfer

B. Way for prop owner to control their bequests to Bens

1. If you give gift outright (fee simple abs) – no control

2. But if you give $$ in TRUST: will be used on behalf of specific bens, according to terms you set up!

a. You “trust” TE; you DON’T trust Ben!

C. Advantages of trust:

1. Can control property

2. Can protect beneficiary from himself & CRs

3. Transfer prop w/o atty

4. Estate planning

5. Exclude or benefit family members

6. Complement testamentary plan

7. Give TEs flexibility

8. Avoid probate

9. Plan for incapacity

D. SPLIT IN TITLE: When a trust is created:

1. Grantor (S) has NO title or $, but has control

2. Trustee (TE) gets legal title to the gift

3. Beneficiary (Ben) gets beneficial/equitable title to the gift.

a. Ben can sue TE if gift not conveyed according to terms of trust.  
b. Ben has power to enforce trust terms.

III. Characteristics of Trust

A. Oral trust in valid (unless real estate is intial trust property)

B. Can be IV trust OR can be will proxy (testamentary trust)

C. Trust enforced by fiduciary duty on part of TE

1. = duty of loyalty & care

2. = put another’s interests ahead of your own

D. Title is split between TE & Ben

E. Forms of Trusts:
1. Settlor can also be trustee (S/T ( B)

a. Ex: Settlor gives up right to use property solely for his own purposes

2. Settlor can also be beneficiary (S/B ( T)

a. Ex: S has Alzheimers & wants yearly allowance

3. Most common form (S ( T ( B)

4. Problematic: (S ( T/B) – this is the same as a gift b/c no split in legal title AND no one can enforce trust!

a. This only works if you have contingent beneficiaries (S ( T/B B2 B3)
KINDS OF TRUSTS TC "Kinds of Trusts" \l "2" 
I. Implied/Imposed trust = trust created by ct as REMEDY for a CAUSE OF ACTION

A. Constructive trust = flexible, equitable remedy in cases involving fraud and UI.  

1. Forces person who shouldn’t have legal title to convey it to someone who should have it.

2. Once constructive trust found, TE must reconvey prop back to original owner, who was illegally deprived of it.

B. Resulting trust 
1. Arises by operation of law:

a. When an express trust fails or makes an incomplete disposition OR
b. Where 1 person pays purchase price for prop & causes title to prop to be taken in the name of another person who isn’t natural object of purchaser’s bounty

2. Once resulting trust found, TE must reconvey prop to S.

II. EXPRESS trust: direct trust

A. Business trust

B. Charitable trust

1. Must have expressly-designated charitable purpose or aim 

a. Ex: advance education, relieve poverty, promote gov’t or municipal purposes

C. Private trust (for family)

CREATION OF TRUSTS TC "Creation of Trusts" \l "2" 
I. Declaration of trust.  The settlor declares that he holds property for the benefit of someone else.  § 15200 (a).

II. Inter vivos trust.  The settlor transfers property to another, while the settlor is alive, to hold for the benefit of the settlor and/or a third person.  § 15200 (b).

A. Including pour-over trust: IV trust created during lifetime but funded by testamenatary transfer.
B. Avoids probate!
III. Testamentary trust.  The settlor executes a valid will containing a trust among its provisions.  § 15200 (c).

A. Title doesn’t split until death
B. Goes through probate
IV. By exercise of a power of appointment which the settlor holds.  § 15200 (d).  A power of appointment is authority given by the owner to another person, by deed or by will, to dispose of an interest in property to someone other than himself.

V. By contract.  If settlor makes an enforceable promise to create a trust. § 15200 (e).

VI. Types of Control
A. Revocable

B. Irrevocable

1. There are provisions for S’s control, but S can’t get the prop back
C. Why do revocable v irrevocable?

1. Tax purposes 

2. Make sure we have a valid trust

FORMAL REQUIREMENTS: §§ 15200-212, et seq. TC "Formal Requirements" \l "2" 
I. Definite Beneficiary TC "Definite Beneficiary" \l "3" 
A. § 15205:

1. Ben or class of Bens who are named or adequately described or ascertainable.  
a. Ex: my Kids, my GKs
2. OR Grant of power to TE to select bens based on stad or discretion of TE/other person.   §15205(2)
B. Purpose: so we know who will ENFORCE the trust
C. Problem: vague Bens (e.g., “my friends”) NOT ascertainable
D. Exception: charitable trusts
1. No Ben needed – can set up trust to help the homeless of downtown SF

E. TE Discretion: Moss v. Axford (p. 479): 

1. S’s trust said ben = “person who takes best care of me in my declining years.”  

2. Sister of S wanted trust to fail (too vague) so it would become resulting trust (go back to S, then from S it becomes intestate, to Sister!)
3. Ct said: Trust is valid b/c TE has power to determine “who gave best care.”

4. Import: Some TE discretion is okay!

F. Animal Beneficiaries:  

1. § 15212: must be designated pet and for life of the animal.  

a. Ok even though animal can’t enforce agst TE. (honorary trust).

2. One trust can care for BOTH issue AND pet; but if you want different TE’s, you should create different trusts (can all be created within ONE will).

II. Trust Property TC "Trust Property" \l "3" 
A. § 15202: Prop must be in existence when trust created.

B. Can be present or future interest; can be personal or real prop.
C. Can’t be too VAGUE
D. Trust prop = ONLY prop that is alienable 

1. Ex: if life ins policy can only go to an heir, it’s not alienable so you can’t leave in it trust to brother as TE for benefit of Mistress
a. You can ASK bro to do it, but no legal obligation

E. Expectancy ≠ trust property

1. Brainard (p. 485): S names himself as TE for all profits to be made in stock market this year.  

a. Names Kids as bens.  

b. IRS sues for $$ b/c trust was taxed at lower rate than non-trust prop.

c. HELD: Property doesn’t exist yet, so doesn’t meet reqmt of trust property.  Trust will come into existence when profits are made.

i. Could be enforceable by Bens if a promise made for consideration.
ii. Could be valid trust if S had put actual stocks INTO the trust and then set up that trust would add profits to trust.  
d. Import: need property first.
2. Exception: Some states allow “standby trust,” which is unfunded during S’s lifetime & then received pour-over from S’s estate at death.  This is ok trust – only ok b/c of statute!

III. Intent & Purpose TC "Intent & Purpose" \l "3” 
A. Means present intent to create trust
1. Look for duties actually given to TE as evidence of “intent.”

a. Duty can be as simple as – designate ben & distribute trust prop

i. But w/o any active duty for TE – trust fails

B. S must have same capacity to make trust as to make a will!

1. Can be challenged for Fraud, Duress, UI.

C. § 16200: default statutory duties

1. Don’t actually need the word TRUST

2. Don’t need to name a TE ( ct can provide TE

D. Can’t just have PRECATORY (“I wish”) language
1. Must be test’y intent to create legal obligation for TE to bestow specific prop on Ben.

E. May be created for any purpose, but NOT illegal or against public policy.

1. Public policy violation ex: encourage/reward torts, crimes, immorality, divorce, infidelity
2. Defrauding CRs is ALSO public policy violation
3. “Purely capricious” is also against public policy (GB Shaw’s alphabet experiment)
F. Two cases:
1. Spicer: S leaves $$ to sister “to dispose of as we agreed.”

2. Levin: S leaves $$ to children “and I desire that they take care of Aunt Laura.”

3. Arguments: 1 side says “outright gift; only precatory language;” Other side says “Enough to be a trust.”

4. Choices:

a. Outright gift ( no trust (TE gets outright)
b. S TRIED for trust and failed ( resultant trust = Residue Ben or Intestacy (Intestate heirs take)
c. Enforce trust as valid. (Ben takes)
5. KEY Q = Did S INTEND/TRY for a trust and fail, or was there NO TRUST attempted at all?
a. Look at who will take under each choice!

6. Spicer (p. 490): ct said S didn’t want $ to go to Husband (which would happen if resultant trust ( intestacy), so must have been outright gift.

7. Levin (p.492): Ct said language was more than just precatory b/c included specific amounts of $$ and interest; and that payment should invade principal if necessary. ( “desire” was positive directive & imposed obligation of 

8. Rule: enough specificity to TE makes it look more like a valid trust.  Look at circums as a whole.

TRUST FORMALITIES TC "Trust Formalities" \l "3" 
I. Less strict than with will

A. B/c S not necessarily dead (haven’t lost our best evidence)

1. IV trusts – can ask S to clarify intent

B. And test’y trust is in a will – so will formalities met in that way

II. ORAL TRUSTS: okay unless the trust is initially a real estate trust

A. Can’t violate Statute of Frauds (but can initially be oral for pers prop and later funded w/ real estate)

B. **Proof is hard to come by!

C. Goodman v. Goodman (p. 496): 

1. Clive turns tavern over to Mom with provision that his kids will get it when they’re responsible.  But hard for kids to enforce w/ only extrinsic evid.  

2. Equity requires Mom to comply with terms of “secret” trust.  

3. Also: stat of lim issue: “becoming responsible” (rather than turning 18) triggers stat of lim, so kids’ claim not stale.

III. Delivery of trust prop to TE

A. S must divest full control (like Klimt painting – must give up something; indicating control given up) 

IV. Who can be TE?

A. Anyone who can hold property: individual, corporation, or association
B. No residency reqmt (compare: personal rep for probate must be resident of probate ct jurisdication)

V. S Control issues:

A. S wants control b/c doesn’t want to ask TE for her own money!! Wants freedom

B. BUT – if S in total control (no split in title) – then no trust!  No tax advantages either.

C. But can control a lot w/in trust

1. Ex: %age of money given at certain life events (marriage, childbirth, etc)

D. If you want to be able to revoke by will OR by any form of S intent or by notice to TE, put that into your trust!  (Conn. General)

TRUSTS ALLOWED ONLY BY STATUTE TC "Trusts Allowed Only by Statute" \l "2" 
I. Bank Account “Totten” Trusts TC "Bank Account 'Totten' Trusts" \l "3" 
A. Bank accounts set up to go to ben at death 

1. Violate CL (only allowed by statute)

B. Revocable during S’s lifetimes; irrevocable @ death

1. OK for S to remain in control, make withdrawals, act as TE

2. So this is an ex of an S allowed to “fiddle w/ test’y conveyance!!

C. Look at S’s intent
D. Green (p. 504): 

1. S sets up “Totten trusts” for all bens

2. (S) and widow objects, claiming invalid transfers and she gets it all intestate.  

3. Ct upholds Totten trusts.

Revocable trust: when S’s goal is to avoid probate.

Irrevocable trust: when S’s goal is to make a gift.

In CA, a trust is presumed to be revocable.


That means no revocation by matter of law (divorce) – S must change it herself!

II. Pour-Over Trusts § 6300 TC "Pour-Over Trusts" \l "3" 
A. How it works: 

1. IV trust

2. Will gives $ to TE

3. (X)

4. Assets from will pour over to trust

a. NO probate! $ goes directly to trust!

B. § 6300 says: ok to leave $$ by will to trust – is NOT probate.

C. Clymer (p. 520): 

1. At time of trust’s creation, it was unfunded.  

a. Future assets were to come from property and ins policies to POUR OVER from the will.  

2. Husband was ben.  Then couple divorces, and S dies without changing trust ben!  

3. Trust not automatically revoked upon divorce (like will is) b/c revocbl will – S is supposed to change the trust herself!!
4. **The only time revocation happens by matter of LAW is with a will! (and trust that is PART of will).**

5. Result: ex-husband still takes!

PROTECTIVE TRUSTS TC "Protective Trusts" \l "2" 
I. Purposes

A. Protecting Ben from himself!

B. Protecting trust prop for ben and later takers

C. Prevent CRs from seizing prop directly from TE

1. CRs prefer to go after TE’s b/c they have the large pool of $$

2. CRs otherwise have to wait until $$ given to Ben and THEN grab it!!

D. Protective clauses can also make ben’s property interest in the trust unalienable

II. Types: (limited only by S’s imagination!)

A. Discretionary clauses TC "Discretionary Clauses" \l "3" 
1. PURE discretion to TE: “as to TE’s best discretion.” 

a. TEs will be conservtv b/c of fiduc duty to S and to Ben

b. PURE discretion when TE is spouse, for Bens who are kids

2. PURPOSE discret clauses: “to distribute to Ben for Ben’s education/health/support” etc.

a. Protects Ben from using $$ for idle pleasure
3. SUPPLEMENTAL MEANS: only give money to ben when Medicare runs out.

4. Creditors and discret clauses:   If no protective clause, when CR gives notice to TE, TE must pay Ben’s debts.  

a. BUT IF there’s a protective clause:

i. CR can’t force TE to make a payment to Ben, just so CR can seize it.  Can’t FORCE discret in their favor.  

ii. But once $$ given to ben ( CR can grab (plus CR can garnish wages etc). 

iii. CRs can try to induce bank to exercise its discretion!

iv. Unfair to CRs?  

a) NO, they take on the risk – plus, if S set up to provide for continuing bens, we want $$ to be left for them! (Not all eaten up by 1st ben’s CRs!)

B. Forfeiture clauses:  TC "Forfeiture Clauses" \l "3" 
1. Control’s ben’s actions

2. Ex: “if ben drops out of school or SELLS interest in trust, then interest is forfeited!”

3. Protects trust CORPUS

C. Spendthrift clauses § 15300 TC "Spendthrift Clauses" \l "3" 
1. Restricts alienability of income or principal

2. On either voluntary (Nordstrom) or involuntary (child support) CRs

a. Language = “NO INCOME CAN BE ALIENATED.”

b. BUT once Ben RECEIVES the $$, he can alienate it – no longer protected by spendthr clause.  

c. CA allows spendthrift clause, but “good” CRs are the exception – they CAN get $$ from the TE.  
i. Good CRs = invol = public policy exception §§15304-306

a) Applies when S is Ben

b) And when trust set up to defraud CRs            

ii. Sheffel (p. 573)

a) Tort victim of child sexual abuse is INVOL CR seeking ben’s $$.  

b) Trust has spendthrift clause – normally public policy exception would allow invol CR to get the trust $$ - BUT here a statute rejects the public policy exception (  Ben wins.                                   

D. Difference between discretionary & spendthrift trusts
1. Discretionary: if TE decides to pay payment to Ben, he must directly pay Ben’s CRs instead (if TE has notice).

a. TE can exercise discretion & not pay Ben at all to prevent this!

2. Spendthrift trust: when TE pays Ben, $ goes straight to Ben (then CRs can claim).

TRUST TERMINATION/MODIFICATION: TC "Trust Termination/Modification" \l "2"  §15400 et seq

I. By Settlor (IV obviously) § 15401

A. In general – in CA, trusts REVOCABLE (unless trust says otherwise) § 15400

1. Diff than most jurisdictions

B. If revocable

1. Follow trust – what terms deal with ability to change?

2. No terms – look at STATUTE; follow it.

a. For evidence & notice purps: 

i. Writing required even if TRUST was oral! AND
ii. Delivery of writing to TE req’d

3. If irrevocable 

a. HARD to modify!  Can’t just change your mind

i. Must Show UI or fraud

ii. Gather all bens, go to ct (see “By S and B” revocation)

II. By TE
A. In general – not allowed!

B. “De facto” by invasion– TE exercises discretion by paying all $$ to ben, hence trust terminates.
1. Ex: must pay numerous medical bills, then it might be invaded

C. Better argument for termination if tax laws change, thus frustrating purpose of trust.

D. Why TE might want to: 

1. CPC § 15408: 

a. When trust corpus gets down so low in relation to cost of administration & continuation of trust, trustee can ask court to modify or terminate

b. When ≤ $20,000, trustee has power to terminate

III. By Beneficiary 

A. § 15403: 2 requirements

1. Need consent by ALL bens! AND
a. Incl contingent bens

i. Hard to get consent from unborn contingent bens!
2. Modif/Termination must not defeat a material purpose of trust
a. Ex: “spendthrift clause” IS a material purpose of the trust 

3. Most common modif/term situation b/c Bens want the money FREE of trust conditions/limitations

IV. By Settlor & Ben (IV trust only)  § 15404

A. Consent of S and all bens 

1. If any beneficiary does not consent, other Bs may, upon petition to court, with consent of settlor, may compel modification or partial termination

B. NO reqmt re “material purpose of trust”
C. Cts loath to revoke an irrevoc trust
V. By Operation of Law 

A. §§ 15408, 15409: If changed circums, ct can equitably modify trust

B. When purpose has been fulfilled OR thwarted

C. When trust terms plan for own termination

CHARITABLE TRUSTS TC "Charitable Trusts" \l "2" 
Liberally construed – no violation of R agst P – cy pres applies – no definite bens 

I. Not a regular trust

A. Halfway btwn a one-time gift (funded all at once) and a non-profit charity (ongoing activity)

B. Called a trustb/c of S-TE-B setup; but Ben is GROUP, not a “definite ben.” (exception to § 15205).

1. In fact, if bens are really definite individuals, then NOT charitable trust!

C. WHO CAN ENFORCE ben’s rts?

1. Attorney general!  ONLY AG!!  S and potential bens can’t enforce!
D. WHO’S GONNA CHALLENGE the trust?

1. “Natural heirs” b/c failure of char trust = RESULTING TRUST

a. That means: residuary or intestate
II. Advantages of Char Trust:

A. Tax advantages b/c recognized as good thing
B. Can control

C. S wants to do good thing

III. Requirements:

A. Must benefit community in general
1. “to do what the govt should be doing”

B. Intent must be EXPLICIT – S should give CLUES to assist!

1. Although “for char purps” might be ok – ct then decides specifics

2. Exs of GENERAL GOOD PURPS:

a. Health – Religion – Education – Govt – Poverty
b. “For 2Ls on Sept 1 and Jan 20, for educ purposes”: might hold up as charitable.

3. Exs of what DOESN’T QUALIFY

a. Profit-making; promotion of political party; vague like “the elderly” (b/c what about wealthy elderly?); Knights of Columbus (b/c primarily social although they do charitable stuff too).

b. Shenandoah (p. 653): char trust for 4th graders at specific school at Easter and Christmas ( Benevolence alone won’t make it a char trust
i. Must be “charitable” – giving petty cash to kids is just benevolence

4. Ct’s notion of good purpose will evolve commensurate w/ cmty stds
IV. The Cy Pres Doctrine
A. Cy Pres = as near as can be

B. Applies when specific charitable purpose of S is accomplished or is impracticable.


C. When there’s a prob w/ char trust, we don’t want it to fail ( resulting trust

1. Would prefer a socially good use of the $$!

2. Ex: if the college closes, we still want the charitbl trust to continue

D. Requirements for Cy Pres:

1. Orig purpose becomes outmoded/illegal
a. Ex = trust for education of slaves

2. Orig purpose impracticable
3. Ben doesn’t accept or Ben changes
E. How Cy Pres changes purpose:

1. Look at general/specific charitable intent
a. If intent is specific ( trust fails

b. If intent is general ( we find another way to fit the purpose

i. Ex: find another school!

2. Does trust contains terms of “gift over” that provide for new recipient?

3. Different potential cy pres beneficiaries can challenge trust!!!

a. Ex: state college nursing school, Marymount’s other colleges, Salvation Army.

F. Look for S’s intent!!!

1. Any particular intention (indication of specific intent)
2. NAME of trust
3. Was there gift over?
G. Potential problem: discriminatory/unconstitutional charitable trusts
1. Esp when gov’t gets involved!
THINGS THAT APPLY TO TRUSTS & WILLS TC "THINGS THAT APPLY TO WILLS & TRUSTS" \l "1" 
FUTURE INTERESTS TC "Future Interests" \l "2" 
	If present interest is:
	Then future interest is:

	Fee Simple Absolute
	NOTHING – FSA means you & you alone presently own it absolutely & completely

	Fee Simple Defeasible (types):

1. Fee Simple Determinable (has “durational” language, e.g., as long as, until, during, so interest ends automatically on happening of event)

2. Fee Simple Subject to Condition Subsequent (has “conditional” language, e.g., provided that, but if, on condition that, so grantor must do something to terminate when event occurs)

3. Fee Simple Subject to Executory Interest (durational or conditional)
	1. POSSIBILITY OF REVERTER. Goes back to Grantor (or G’s heirs). G not necessarily mentioned b/c gets it automatically in FSA when prior present estate terminates.

2. RIGHT OF RE-ENTRY. Goes back to G (or heirs).  G must be mentioned in deed.  Prior present estate terminations only when G takes affirmative action to reclaim.

3. EXECUTORY INTEREST. Future interest follows a feee simple but the estate over goes to a 3rd person, not G (or heirs).

	LIFE ESTATE (measured by someone’s life) or ESTATE FOR TERM (e.g., estate for # of years)
	REVERSION (if nothing mentioned, automatically reverts to G or heirs)

OR

REMAINDER (if then goes to a 3rd party)

	FEE TAIL (A to B & heirs of B’s body)
	NOTHING. Fee tail abolished

	NON-FREEHOLD: all tenancies (e.g., tenancy at will, tenancy at sufferance, periodic tenancy)
	NOTHING.  Tenants have no “future interests” b/c we deal w/ ownership & not just possession


RULE AGAINST PERPETUITIES TC "Rule Against Perpetuities" \l "2" 
I. The Rule

A. Common Law: A future interest must vest, if at all, within 21 yrs of a life in being; otherwise, interest is void.
B. CA Statutory: A nonvested (i.e., contingent) property interest created in a transferee is invalid unless one of the following:
1. When the interest is created, it is certain to vest or terminate no later than 21 years after the death of an individual then alive. § 21205(a).  

2. Wait-and-See: The interest either vests or terminates within 90 years after its creation.  § 21205(b).
C. Validating Lives: They can’t be so numerous as to make evidence of their deaths unreasonably difficult to obtain. § 21230.

II. Class Gifts

A. A class gift vests when:
1. The class closes AND
2. All conditions precedent are resolved for each member of the class
B. A class closes when: 
1. It closes physiologically OR
2. Any member of the class is entitled to possession of his share.
III. Creation of the Interest

A. Will – when the testator dies
B. Revocable trust – when the trust becomes irrevocable (generally, at the settlor’s death)
C. Irrevocable trust – when the trust is created
IV. Reformation: an interested party can petition for a court to reform a disposition in a manner that most closely approximates the transferor’s intent & the plan of distribution is within 90 years (wait-and-see period). § 21220.
V. Unborn Widow N/A: Spouse of a validating life may serve as a validating life as well.  § 21231.
VI. Posthumous Births: Possibility that a kid will be born after an individual’s death is disregarded. § 21208.
VII. Effect of invalid interest: If the RAP is violated, all valid interests remain & all invalid interests are eliminated.
VIII. Charitable Trusts – EXEMPT from the RAP!
CHANGES TO PROPERTY & BENEFICIARES B/T WRITING & DEATH TC "Changes to Prop & Benificiaries B/T Writing & Death" \l "2" 
I. Default provisions – will be overridden by adding terms to will addressing the issues
A. § 21117: Classification of gifts = TYPES of gifts

1. Specific = “B of A acct # 1234”; “My 10 shares of IBM stock”

2. General = $10K (from anywhere); 10 shares of IBM stock

3. Demonstrative = $10K from my B of A acct #1234

4. Residuary = leftover AFTER general & specific

B. § 21403: ABATEMENT = there’s not enough $ to go around!

1. Occurs when X doesn’t know own wealth or CRs took big chuc TC  Abatement \l 3 k

2. Order of Abatement in CA: (which devises get compromised first): § 21403

a. Prop not disposed by will (only applies if no RRR)

b. RRR

c. General gifts to non-relatives

d. General gifts to relatives

e. Specific to non-relatives

f. Specific to relatives

3. X can override order of abatement by specifying in will

C. § 21131: EXONERATION = encumbered gift   TC  Exoneration \l 3 
1. CA rule is bens get whatever X had.  If the house has a loan, ben gets the house WITH the loan.
a. Presume X’s intent is this.

b. Even if will says “I specify all my debts to be paid on my death” – that WON’T include mortgage. (will would have to say “including encumbrances”).

D. §§ 21132-39: ADEMPTION = that specific property is no longer in X’s possession at time of death   TC  Ademption \l 3 
1. Ademption by EXTINCTION:
a. Applies only to specific gifts

b. CA rule: if the gift isn’t there, ben gets nothing (ben doesn’t get the VALUE of the item).

c. Case in CB: McGee p. 274

d. These are determined objectively (not “X intent” analysis).

2. Ademption by SATISFACTION (IV gift)
a. Means X already gave it to Ben!

b. Can apply to specific, gen, or demonstr gift.

c. This type of ademption DOES depend on X’s intent

d. Same rules as “advancement”: A gift before death adeems by satisfaction if:

i. X’s contemporaneous writing

ii. Writing by Ben

E. LAPSE TC  Lapse \l 3 
1. What to do when Ben predeceases X?  Does gift go intestate, or can Ben’s heirs take?

a. Friends – will lapse if friend Ben is dead
b. Relatives – WON’T lapse if
i. Dead Ben is KINDRED AND
ii. Dead Ben leaves ISSUE
2. Lapse and Residue: § 2111(b)

a. If multiple RRR bens named, and one is dead (relative and has issue), the RRR interest goes ONLY to the other ben.


3. How to COUNTER the anti-lapse?


a. Will provision that says “to the following A, B, C, D who survive me” (and D is now dead but w/ living issue): only A, B, C can take.  

i. So basically: anti-lapse will save a gift to dead ben w/ living issue UNLESS

a) It’s a RRR gift and there is another RRR ben still living OR
b) Terms of provision (“who survive me”) overrides the anti-lapse presumption.

FIDUCIARY DUTIES & ESTATE ADMINISTRATION TC "Fiduciary Duties & Estate Administration" \l "2" 
I. Fiduciary = act for benefit of another; held to higher std b/c you work for them
II. Administration of Probate

A. Triggered by death

B. Personal Rep = applies to Executor (will) or Administrator (intest)

1. Duties: place legal notice in publication of general circulation and give notice to CRs (starts clock ticking for them).

C. What is amount of fees that can be paid to P.R./atty for P.R.?

1. Andy Warhol case

a. Ordinary services consist of finding assets, paying debts, & distributing rest

b. Extraordinary services consist of anything above & beyond, like will contests

c. Atty claimed that had to go above & beyond; requested $7 mil in fees 

d. Q = Are fees reasonable? Ct. can set fees!
III. TWO DIFFT TYPES OF FIDUCIARY DUTY:

	Personal Representative
	Trustee

	Duty: to Bens  AND CRs
	Duty: only to Bens

	Standard: Ordinary Care

ANY ordinary person can be personal rep
	Standard: “Reasonably Prudent investor” (b/c TE usually someone with specialized knowledge)

	Goal: Preserve & liquidate
	Goal: Preserve and invest


IV. DUTIES OF ALL FIDUCIARIES

A. Bens can expect all of these.  If missing, bens can sue.

B. Trust/will document can override these default standards (ex: not require a bond by personal rep).  Trusts – do bond required anyway.

C. Administrator must always post bond (no will  - so no way to waive!)

D. Duty of Loyalty: (§§ 16002/16004) put Ben’s interests ahead of your own

1. Avoid conflict of interest ( NO SELF-DEALING!!!
2. TE/PR must cover tracks to make sure this is done

3. § 16002:

a. (a) The trustee has a duty to administer the trust solely in the interest of the beneficiaries

b. (b) It is not a violation of the duty provided in (a) for a trustee who administers 2 trusts to sell, exchange, or participate in the sale/exchange of trust property between the trust, if both of the following requirements are met:

i. Sale/exchange is fair & reasonable with respect to the beneficiaries of both trusts

ii. Trustee gives to the beneficiaries of both trusts notice of all material facts related to the sale/exchange that the trustee knows or should know

c. When does (b) happen?

i. For family situations, where you have various assets & are balancing & selling between various ones
4. § 16004: 
a. Trustee has duty not to use/deal w/ trust property for trustee’s own profit or take part in transaction where trustee’s interest is adverse to beneficiary
b. TE may not enforce claim against trust property that TE purchased after or in contemplation of appointment as TE, but court may allow TE to be reimbursed from trust property the amount that TE paid in good faith for the claim
i. Ex: inter-family loans
c. Transaction between trustee & ben which occurs during trust’s existence or when trustee’s influence w/ ben remains & by which trustee obtains advantage from ben is presumed to be a violation of fiduciary duties.
i. If situation occurs, establishes prima facie case of violation of f.d.; burden shifts to trustee to prove no violation

5. Kinzler: Two sibling trustees sell house to one of the trustees – no competitive bidding – is violation of fiduciary duty to 3d sibling

6. Rothko: Famous painter dies; 3 executors named in will; they sell 800 paintings in 3 weeks – the purchaser is one of the executors!  Shady dealings!  Not a good idea when there’s a fiduc duty

a. Duty to Bens was violated here 

E. Duty of Care: higher duty than just neg – must be PRUDENT

1. Must spend money with the care and prudence as if it’s your $$

2. Due diligence when investing in stocks

3. DIVERSITY the portfolio to protect against risks

4. For PR: activity doesn’t last as long – as long as investments are SAFE, you’re okay

F. Non-Delegation: (§ 16012) do your own work!

1. If you do delegate

a. Must be PRUDENT choice

b. Must SUPERVISE what your delegated ppl do!

2. If you don’t feel capable/competent, resign and let someone else do it!
3. Section doesn’t apply to investment & management functions under 16052

4. Shriners: Mom is TE; hands duty to accountant son but he embezzles $$ and contingent bens sue TE.  She had obligation to supervise/keep standards high.

G. Preserve (§16006) and Manage/Invest (16047)

1. More of an Executor duty than TE
2. Idea is: keep $$ for contingent Bens
3. Can be overridden by Settlor
4. Ex: can’t purchase personal items for yourself w/ business funds
5. Janes: Un-diverse stock portfolio: once Kodak stock starts to fall, executor needs to do something
H. Safeguard/Segregate (16009): the duty not to commingle
1. Keep $$ safe from embezzlement or personal dangers
2. Use multiple bank accts, stick to FDIC-insured
3. Segregate: means corporate fiduciaries must keep accounts separate.  NO self-dealing within the bank.
4. § 16225: trustee may deposit trust funds in a financial institution operated by, or that is an affiliate of, the trustee
a. Allows banks to be trustees w/o conflict of interest
5. Deviation: TE allowed to modify trust when conditions meet 
a. But must meet 2 requirements learned earlier
i. All Bens agree
ii. Doesn’t defeat material purpose of trust
I. Duty to Account (§§ 16060-62)
1. Must account to Bens re: assets, disbursements
2. When Ben requests more info, must give it
3. Annual accounting required – at minimum
a. Exception: If Ben WAIVES the right to an accounting. AND
b. No duty to account w/ revocable trust
i. B/c if Ben complains, S can just revoke the trust!!
V. REMEDIES FOR BREACH OF DUTY
A. Surcharge: make TE personally pay for losses of bad investment
B. VOID a transaction: when house sold to fellow trustee!
C. Specific performance of K or injunction prohibiting the transaction
D. Constructive trust: get trust power over the $$ in trust
E. Removal of TE
F. Penalties: no compensation for TE/PR!
VI. DEFENSES TO BREACH OF DUTY
A. Bad Defenses
1. Comparative fault
2. Argue that good track record evens out bad choices
a. But doesn’t work, b/c once you do bad, you’re liable, regardless of other good decisions made!
3. Argue “didn’t know any better” (used when Mom is PR/TE)
B. Good Defenses
1. TE/PR can show she DID NOT embezzle at all!
2. Statutory authority in your favor
3. Exculpatory clause in trust that relieves TE of authority (or lessens the duty of care)
4. Can argue that decisions were made pursuant to court order.

POLICY TC "POLICY" \l "1" 
I. Public Policy for Inheritance

A. Purpose of inheritance is to:

1. Ensure that loved ones are provided for;

2. Provide for dependents rather than welfare;

3. Cater to human nature (which is inherently greedy);

4. Respect individual autonomy: ppl want control over their own lives & their $;

5. Acknowledge sense of family;

6. Encourage savings & investing

7. Encourage productivity 

B. Court’s Duty:

1. To determine testator’s intent w/ limitations of law & public policy (Shapira)

II. Intestacy

A. Simplicity, predictable law

B. Judicial economy

C. Default plan 

D. Allows everyone to know what will happen if their wills don’t clearly state their interests

E. Goals of Intestacy
1. Look for best evidence of X’s intent

2. Administrative Ease

a. Want to know who will obtain X’s prop so they can have clear title & do something w/ the prop and

b. Want X to be able to die intestate knowing that the statutory scheme parallels his/her desires

3. Protect & Promote Family

a. Giving other relationships a similar status “degrades” the family.  

b. But we don’t want to punish ppl for their situation, esp kids who had no choice about their birth.

i. Recognize adopted & illegitimate kids, but make their parents jump through hoops before granting the parents family status

III. Reasons for Creating Trusts
A. Non-Tax
1. To ensure that a person’s basic needs are met during his lifetime, should that person manage to squander his own assets.

2. To ensure that the trust corpus go S’s heirs, not to the Ben’s friends, relatives, etc. (a power of appt would defeat this aim)

B. Tax
1. Bypass/credit shelter trust: A trust that makes enough X’s property subject to estate taxation so as to use up the $675 exemption

2. Tax deferral

IV. CA Statuory Will – Advantages/Disadvantages
A. Advantages:

1. Ppl who can’t afford a lawyer

2. Simple alternative to intestacy – provides alternatives not available under intestate succession

a. Ex: cash gift, selection of executor, guardian, trustee

3. Simplicity

a. Comprehensive & readily comprehensible

B. Disadvantages:

1. Mistake – if you make the mistake of choosing more than one disposition of prop, the will fails. § 6224.

2. Could adversely affect the legal profession (less use for lawyers)

3. Can’t add or cross out words on the will (court may find invalid). § 6240

4. Not designed to reduce taxes

5. Actually increases formalities

6. Not designed to create trusts

7. Not designed to disinherit spouse, domestic partner, or descendants. (see p 291)

C. Differences Between Normal Wills & Form Wills

1. Witnesses must sign the statutory form will only after the testator signs (not so for normal wills – can sign before, after, etc.)

2. Formalities req’d to execute stat will much more stringent than those for formal attested will

a. Normal can have proxy signature; statutory: no proxy option

b. Witness presence

i. Normal will – testator doesn’t need to sign in Ws’ presence

ii. Statutory – testator must sign in Ws’ presence

c. Statutory: Testator must complete appropriate blanks (secretary completing might not count)

d. Statutory: Strict requirement of invalidating will if you make a mistake

e. Revocation & Amendment:

i. Stat: any additions/deletions from will are ineffective & are disregarded (take it or leave it)

When intestacy applies:


X has no will


X has will, but it fails


If will says so





CA does not recognize as valid.


      Cf.: oral trusts can be valid.





§ 6131: A will may dispose of property by reference to acts of independent significance – that is, acts done for some reason other than to affect the will – whether the acts and events occur before or after the execution of the will or before or after the testator� XEtestator" �Error! Bookmark not defined.�’s death.





§ 6123(a): If a 2nd will which, had it remained effective at death, would have revoked the Will #1 in whole or in part, is thereafter revoked, Will #1 is revoked in whole or in part unless it is evidenced from the circumstances of the revocation of Will #2 OR from the testator’s contemporary or subsequent declarations that testator intended Will #1 to take effect as executed.





§ 6111.5: Extrinsic evidence is admissible if the meaning of a will is unclear.  Extrinsic evidence is not admissible to change the plain meaning of a will.  
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