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· OVERVIEW

· Intro to Probate

· Intent: Be sure about intent because dead people make lousy witnesses and we have to be sure.

· Probate is largely a local matter; states have their own codes.

· Legislatures of jurisdictions try to decide what happens in a variety of situations.  The probate codes represents those decisions.  

· Probate is about gratuitous wealth transfers.

· We want title to pass as quickly & efficiently as possible.

· On death, society deals w/ wealth transfer; family & friends deal w/ soul.

· (X) dead person

· Why let (X) control wealth? Incentive to earn while alive; keep wealth in the family or class; duty to take care of your children. People like control over property b/c have connection w/ other people (friends & relatives) and want to do something for them.

· BUT: You can have control, but NOT total control

( Shapira v. Union Nat’l Bank Facts: Dr. Shapira’s will says sons Dan & Mark can get their share only if w/in 7 yrs they are married to Jewish girl, whose parents are both Jewish.  Otherwise, $ goes to sis Ruth.  Dan says condition is unconstitutionally restrictive & against public policy b/c limits range of pple he can marry.  But ct says not unconstitutionally restrictive b/c rt to inherit is NOT a constitutional rt.  And as for public policy, he can still marry anyone he wants, he just won’t get the $.  (Would be diff. story if Dr. had advocated divorce.)  Here Dr. Shapira remains in control. 

(But: If Dan had been married to Mary and Dr.’s will said he would get $ if divorced Mary, then that would be against public policy.

(Maybe: If Dr. knew that Dan was gay and that the condition would encourage him to enter into a Jewish sham marriage, this could violate public policy.

(Public policy decisions are very fact-driven.

· Descent—realty (when someone died, realty passed to somebody)—heirs (those who are going to take your realty when you die)

· Distribution—personal (how you took care of personal property)—distributees (who gets your property)

· Primogeniture—when king died went to oldest prince.  Great system for making sure it stays in family.

· We assume that real estate would go to the heir, mainly the eldest son. Or if we didn’t have one, then in very rare cases of allowing it to go to the daughter.  

Family Tree & Heirs

· Up = ascendants (parents first)

· Down = Descendants/Issue

· Issue = all of your descendants

· Sideways = spouse
· Collaterals = relatives not direct lineal descendants or ancestors (siblings, nieces, nephews, cousins)  

· With the exception of spouse, ascendants, descendants, collaterals are related by consanguinity (blood).  

· You are related to your spouse not by blood by affinity.  

· In-laws related by affinity.

· Societal & legislative preference to consanguinity + surviving spouse.

· We still have loyalty to the tribal system.  

Vocab

· Testator—person who makes a will.  

· Dead testator = decedent.  

· Written amendment to will = codicil.

· A devise is when passing real property, a bequest deals with personal property, and a legacy deals with money.  

· Used to be a formal process.  Now instead of this, we just give.  

· Probate is the judicial process of moving goodies from X to whoever the beneficiary is.  

· The person who shepards the estate through is called a personal representative.  It just means someone who is doing the filing in probate court.  

· If you have a will, that person is called an executor.  

· If you got no will, the person is called an administrator.  

Role of the Attorney

· Role of attorney changes:  sometimes litigators, policymakers, planner, counselor.

· Attorney wants to draft documents that effectuate transfer AND avoid litigation.

· Attorneys can put people’s mind at ease by drafting the will.  (Nobel part of the profession.  

· BUT: attorney’s role can get dicey.

(Hotz v. Minyard (p. 29) Problems w/ family attys.  Dad tells atty not to tell Judy about Will #2.  Judy sues atty for breach of fiduciary duty.  But Judy has to first show atty-client relationship.  Atty says he was working for Mr. Minyard and not as Judy’s atty in connection w/ her father’s will.  Ct says NO.  Factual issue that Dobson had an ongoing atty-client relationship w/ Judy and she had “special confidence” in him.  Dobson didn’t have to disclose existence of Will #2, but had duty not to actively misrepresent Will #1.
· Being family atty can be tough b/c of familial conflicts of interests.  

· First thing atty should advise is considering separate attys.

· Do beneficiaries never represented by atty but harmed by atty’s negligence have recourse?  

(Not in TX … Barcelo v. Elliott (p. 35)  Barcelo’s grandchildren filed malpractice action against atty Elliot b/c his negligence caused the trust of which they were beneficiaries to be invalid, resulting in foreseeable harm to them.  NO.  There needs to be privity.  Problems: divide atty’s loyalty btw client & third-party benes; benes would just complaint that they didn’t get what they wanted (open floodgates of litigation); when defects render wills or trusts invalid, there are concomitant questions as to true intentions of testator (evidence problems)—all of this against ease of administration.  Atty for testator or settlor owes NO professional duty of care to persons named as beneficiaries under the will or trust.

(But in CA and other jurisdictions … beneficiaries or people who were supposed to be beneficiaries can start cause of action if atty knew that they were intended beneficiaries.  

(In CA, Elliot might have been liable for knowing that Barcelo’s intent was to benefit grandkids and keep away from kids.  But evidence of this intent is needed.

· If estate had been harmed financially, then can sue atty b/c it’s like a breach of K.  But here, estate didn’t lose $ (all that was changed was who gets $).

Probate

· Review of essential property terms and concepts.  

· Probate is a judicial process for moving property from person who has died to people who will benefit. 

·  Sometimes conservatorships are part in parcel of it.  

· Theoretically we have two things involved with probate court.  

· ( 1) Give effect to decedent's intent. 

· ( 2) Ease of administration.  

· Probate is spearheaded by personal representative.  

· (Wills = executors; no will = administrator.  

· (Different names, same job:

· *Locate & Gather X’s assets

· *Pay debts & Distribute what’s left over.

· Theoretically, probate is well-oiled machinery: file initial papers, give notice, get personal representative, certain time to submit; pay off creditor claims, reduce everything to cash.

· Despite working smoothly, most people want to avoid probate.

(Probate can take time.

(Delay in getting goodies from X to beneficiaries.

(Not always open-shut case & involves lawyers and judicial process.

(Have to compensate personal rep. & atty.   

(But people don’t avoid probate for tax reasons, b/c it doesn’t work.

· Compensating personal rep. & atty is regulated by statute (bills of the estate)

(Usually personal rep. is close family member who will waive fees. 

( § 10800 compensation for personal rep; § 10810 compensation for atty

	Intestate is
	
	Fees
	Total Fees

	100K
	4%
	$4,000
	$4,000

	Up to 200K
	3%
	$3,000
	$7,000

	Up to 1 M
	2%
	$16,000
	$23,000

	Up to 10 M
	1%
	$90,000
	$113,000

	Up to 25 M
	½ %
	$75,000
	$188,000

	> 25 M
	Reasonable
	
	


· Idea of probate is to pass property that X owns at time of death.  

· If X owns no property, then no probate.

· How to avoid probate:

1. gift/sale

2. joint tenancy (rt of survivorship—share passes automatically to survivor)

3. POD (pay on death) accounts

4. life insurance—not probate prop.  Often provides the $ that keeps people going until it’s “time”; also can be made payable directly to named beneficiary.

5. I-V trusts (inter vivos)


Lifetime Gifts

(Gruen v. Gruen (p. 47) 

Victor writes a note to his son Michael saying that he wants to give him the Klimt painting but that Victor wants to retain a life estate.  Victor dies and Michael asks his step-mom Lazette for the painting.  Lazette says it was part of the probate estate, of which she is the major beneficiary.  Michael claims that the painting was an inter vivos gift.    Victor originally owned the painting outright.  He had it fee simple absolute interests.  When he gave it to Michael, he created a future interest, he bifurcated ownership.  A future interest is created now, but enjoyment of the interest is in the future.  If his theory fails, then Victor dies with possession of the property and goes to his probate estate.  Ct looked for intent.  Was there transfer?  There was symbolic transfer as opposed to actual in the letter from Victor to Michael.  There was assumed acceptance.  Thus, there was a gift and death was the triggering event for the future interest to become a present possessory interest.  

Intestacy

· Intestacy is what happens when you die w/o a will.

· Intestacy statutes = default wills created by state.

· Law governing intestacy = law of decedent’s domicile.

· Intestacy is extremely local, yet they have common traits. 

· Figuring out intent of decedent is very important.

· But intestacy intent = traditional family values & ease of administration.

· We want intestacy to be mechanical & predictable.

· Dying w/ relatives (we ask how do these pple fit into family tree & determine what they get based on place in tree.

· Simplicity over emotions and fairness.

· Legislatures have tried to foresee many different situations.

· Administrator can come in and know who was going to get it.  

· If you don’t want the default—then write a will!

· Basic Policies
· The decedent cannot testify to any of this so we look for the best possible evidence.

· We want probate, and particularly intestate succession, to be administratively easy:

(we want to know who will obtain the decedent’s property so they can have clear title and do something w/ the property; and

(we want the decedent to be able to die intestate knowing that the statutory scheme parallels his/her desires.

· We want to protect and promote the family (defined as marriage w/ children).  Giving other relationships a similar status “degrades” the family.  On the other hand, we do not want to punish people in other than a “family” situation, especially childen who have no choice in the circumstances of their birth.  Therefore, we recognize “adopted children” and “out-of-wedlock children” but will make them (or their parents) jump through a few hoops before giving them “family status.”  (Note that the mere fact of being an “official family,” i.e., marriage and childbirth, does not require any particular love, support, care, or closeness and can still exist even if some (or all) of those things are missing.)

· Intestacy is important:

a. no will

b. will fails

c. if will says so

d. who can challenge

·  Intestacy common traits:

1.  surviving spouse—gets first crack at estate.  Generally spouse = someone legally married.  After SS, lineals

2.  descendants (issue)

3. ascendants (mom, dad, grandparents, etc.)—In general the presence of descendants blocks anybody else.  

4. collaterals—people who share ascendants with you (siblings)—these people take after others.  If you have children, collaterals take nothing.  

5.  escheat

Chart of Consanguinity

	
	
	
	
	Great-Great Grandparents (4)

	
	
	
	Great Grandparents (3)
	Great-Grand Uncles, Aunts (5)

	
	
	Grandparents (2)
	Great Uncles, Aunts (4)
	First Cousins Twice Removed (6)

	
	Parents (1)
	Uncles, Aunts (3)
	First Cousins Once Removed (5)
	Second Cousins Once Removed (7)

	Person Deceased
	Brothers, Sisters (2)
	First Cousins (4)
	Second Cousins (6)
	Third Cousins (8)

	Children (1)
	Nephews, Nieces (3)
	First Cousins Once Removed (5)
	Second Cousins Once Removed (7)
	Third Cousins Once Removed (9)

	Grandchildren (2)
	Grand Nephews, Nieces (4)
	First Cousins Twice Removed (6)
	Second Cousins Twice Removed (8)
	Third Cousins Twice Removed (10)

	Great-Grandchildren (3)
	Great-Grand Nephews, Nieces (5)
	First Cousins Thrice Removed (7)
	Second Cousins Thrice Removed (9)
	Third Cousins Thrice Removed (11)


· All are relationships of consanguinity except with spouse (affinity).

· Lineals are descendants + ascendants .

· Children = 1st degree.

· Grandkids = 2nd degree.

· Great grandkids = 3rd degree.

· ISSUE ALWAYS block ascendants from taking.

· If no lineals present—go up to parents (also 1st degree).

· Siblings = 2nd degree.

· Nieces & Nephews = 3rd degree.

· Collaterals = not in straight lineal line.

· Assumptions: If you die w/ a spouse, you die in a happy marriage and we assume this person is going through grief.  If you have children, we assume you love your children.  So this in effect is now your sub-tribe.  You started your own claim, which you wanted to favor.  If no descending line, then we assume you want to return to parents.  If mom and dad aren't alive, we assume you want it to go down that line (sibs, nieces & nephews).  If we have nothing in column 2, then we go ascending again to grandma and grandpa.  If they're not there, we move to aunts and uncles.  Their issue are your cousins and then we get out into thing of first cousins or first cousins once removed. 

· Big assumption is that you are closer to those people who are a closer degree to you.  

Surviving Spouse

· Jurisdictions have their own rules regarding SS.

· Intestacy legislation behind the times, so providing for SS is relatively new idea.

· In past we assumed, SS would marry into another clan.

· Now we take care of SS.

· Who is “spouse”? 

(Statutory, so defined by code sections.  

(In CA,  SS is someone legally married, whose marriage has not been terminated by a final order of dissolution of marriage.  

· Estate of Goick (p. 73)  Michael married to Barbara and they have 3 kids.  File for divorce, but before final order of divorce, Michael dies.  Barbara dismisses the divorce action.  Barbara as SS, ready to take everything.  Michael had family: sister and brother and a mom Wanda.  Michael left no will, so Barbara wants to be appointed administrator.  Wanda, as a creditor of Michael, fights this by saying Barbara is not the SS—clear that M wanted to sever relationship.  1) Is B the SS?  Ct says yes.  There was no final divorce decree.  (A final decree would have contemplated division of property.  Also, the could have changed their minds.)  Even though this may not have been what Michael intended, it is what the Montana legislature decided that most intestate pple do intend.  

· States w/ Community property: Husband = Wife

(State acts as 3rd party.

(Once married, spouses have rts and duties.

(Husband & wife form community.

(Anything earned or belonging to either person will be community property.

(Each has rt to half of comm. prop. strictly b/c of marriage (no jt tenancy).

(Comm. prop. means nothing until one of 2 major things happens:

 
(Intestacy


(Dissolution of marriage

(Theoretically easy to split comm. prop. b/c each owns ½..

(Other concept is separate property.


(Property which husband or wife owns separately, NOT part of community.


( Sep. prop. consists of 1) prop. earned bf marriage, 2) agreed  be, 3) 


inheritance/ct judgment.

· How to characterize property?

(Some property can get transmuted.  

· Purposes of comm. prop.: Won’t leave SS destitute or state-supported.  

· Sometimes CP can be disadvantageous: man whose wealth is inherited might leave nothing for his wife b/c all $ is separate prop.  

§ 6401 SS or S domes partner; intestate share; comm. or quasi-comm prop; sep prop

· In CA, § 6401 deals w/ community & separate property.

· QCP—quasi community property:  If the couple married and accumulating prop. in another non-community property state, that property is treated as quasi-community property.  

(a) Wife already owns 50%, so she gets man's 50% at his death, so now she owns everything.  

(b) Same as (a) for QCP.

(c) With separate prop, the intestate share of SS depends on existence of other people:

1.      IF                 the SS gets
   no issue          --->100%

   no parents

   no sibs

   no sib issue

2. one kid or grandkids fr one dead child OR no kids but parent(s) OR no parents but parent issue ( 1/2  (Why?  He kept these things separate, so we assume that he kept it separate to leave it to his tribe.) 

3. more than one kid OR one kid plus grandkids from dead kid OR grandkids from 2+ dead kids.  ( 1/3

· First thing in intestacy is that if you have a SS, she/he will get something.  If we have the presence of other property, want it to go to descendants.  This is the CA scheme based on concept of community property.

· CA (July 2003), HIi & VT: registered domestic partners can take through intestate succession.  Legislature trying to reflect intent.

· BUT in § 6401 (c) surviving domestic partner only gets shares of separate prop NOT comm. prop. Domestic partnership ≠ marriage, so no community.

Lineals

· If X has no SS, lineal descendants get entire estate.

· If X has SS, lineal descendants get share that does not pass to SS.

· How do lineal descendants share in estate?

· Living descendants of decedent take to exclusion of their own children.

· Question: What if X predeceases all children, but has grandchildren?  How do they take?

(X)








     (A)        (B)







            C            D      E

( One way is per capita (by head).  In that case, C,D,E will all take 1/3, an equal share.  

(The other method is per stirpes (by roots).  Take by right of representation.  Divide stirpes at closest level to X and give one share for anyone who’s living and one share to anyone who’s dead but has representation.  E will get 1/2 (B's share) and C and D will each take 1/2 of 1/2 (A's share).   (Justification is this is what would have happened if there was “normal” death order.)

(Modern per stirpes: Divide decedent’s prop at the closest generation to the decedent in which there is at least one descendant living.  C, D, E will all take 1/3. 

· § 240 Division into equal shares: Modern per stirpes.  When X dies, divide at level of nearest generation w/ living members.  Divide into 1 share for each living member and 1 share for each deceased member who in turn has living issue.  For deceased members who leave issue, divide that 1 share in the same manner among the deceased member’s decedents.  

· § 246 Distribution in manner provided § 246; per stirpes, by representation, or by rt of representation: Pure per stirpes.  When X dies, divide at level of X’s children.  Divide into 1 share for each living child and 1 share for each deceaed child who in turn has living issue.  For deceased children, divide that 1 share in the same manner among the deceased child’s descendants.
· § 247 Distribution in manner provided in § 247; per capita at each generation Same generation = same share.  When X dies, divide at level of nearest generation w/ living members.  Divide into 1 share for each living member and 1 share for each deceased member who in turn has living issue.  Gather all shares of deceased members and then divide whatever that amount to per capita at next lower generation.
Collaterals

· After lineal descendants and SS, where do we go?

· No issue(go to parents and then down that line.

· Most statutes give preference to decedent’s parents over collateral relatives.

· But if decedent not survived by parents, descendants of parents (siblings, nieces & nephews) take to the exclusion of other collateral relatives.  If no descendants of parents, descendants of grandparents (uncles, aunts, 1st cousins, and their descendants) take to exclusion of more remote ancestors.  

· In re Estates of Martineau (p. 87)

((Yvonne) Only living relatives are all in third column (uncle + first cousins). In NH, if you go to column 3, they divide into 2 parts b/c you have a maternal side and a paternal side.  Maternal side has no dispute (all first cousins)  They will go along w/ any type of distribution.  The paternal side causes the problem b/c of how the legislature has decided to write the probate intestacy statute.  There is one living uncle and then first cousins who are issue of dead uncles and aunts.  Living uncle comes up with theory to take entire paternal side.  NH statute addresses laughing heirs but use tricky language.  Statute says that you can’t take by rt of representation from collateral if you are higher degree than your sibling’s children’s children (4th degree).  Uncle says that since statute specified siblings’ kids and grandkids, they are the only ones who can take by rt of representation; if legl meant to say 4th degree, they would have said it.  So uncle thinks he should take all b/c the paternal first cousins aren’t allowed to take.  Sutter, J. says NO: there’s nothing that indicates legislature wanted right of representation only in sibling’s kids and grandkids.  Rt of representation applies to all types of collaterals.  Ct reads statute to mean that can’t take by rt of rep after 4th degree.  Thus, Yvonne’s 1st degree cousins can all take by rt of rep, but not Yvonne’s 1st cousins once removed (5th degree)

· Why do legislatures limit collaterals who can take?

(laughing heirs

(problem of finding people; ease of administration
· What if everyone was dead, except for FCR1 and FCR2, do they not get b/c they’re 5th degree?  2 concepts.  1st concept is taking b/c you’re first person they come to, and the 2nd concept is taking by right of representation.  So if they are the only ones living, that’s where we start the stirpes.  

· Martineau in CA?

(§ 6402 (d) Different from NH—no split btw maternal and paternal side!!  All are equal.  § 6402 says if no issue, parent, or issue of parent, but X is survived by a grandparent, to grandparents equally, or to issue of grandparents if they are dead, the issue taking equally if they are all of the same degree to X, but if of unequal degree then by § 240 (modern per stirpes).

(So in CA, Uncle gets 1 share, and 1 share goes to each uncle and aunt who has left issue.  Uncle is better off in CA.

The Modern Family

· Halfbloods  In CA, essential statute is § 6406 Relatives of halfblood.  Half-blood relatives inherit same shares as if they were whole blood. 

(Why should halfs inherit like whole?  Same generational line & have connection of common ancestor.  Think tribal.

(What about intent and their relationship?  Here, we just want ease of administration.

· (Not all states treat halfs = to wholes. Concept of “ancestral property,” so should stay w/ whole bloods who are in the tribe.  [If dad has kid A w/ M1 and kid B w/ M2.  Would it be fair if B inherits fortune from M2, but after (B) it goes to A?]

· Adoption  Parent-child relationship exists btw parent & adoptive children.  Adopted child = natural child.  A (natural) & B (adopted) are both considered equal to X the parent.  A & B are also treated equally w/ each other, as if they were blood siblings.  Adopted child is transplanted into new tribe.

(But what about adopted child’s natural parents and tribe?  What rt to inherit from/through/by?

(Usually, NO (child left on doorstep scenario).  

(But statutes take into account of complications, like adoption by a step-parent and intra family adoptions (aunt adopting kid).

(Estates of Donnelly (p. 95) Jr. & Faith have kid Jean.  Jr. dies, Faith remarries Richard, who adopts Jean.  When Richard adopts Jean, he becomes her father, parent-child relationship.  Lily (Jean’s natural paternal grandma) dies leaving everything to her husband John (Jean’s paternal grandpa).  John dies later and everything he has is left to Lily.  So John’s will goes intestate.  Only people left are Kathy, John’s daughter, and Jean, John’s granddaughter, issue of deceased son Jr.  Since Jean has been adopted, Kathy says in Washington there is a “clean start” statute and Jean has broken past ties to become member of new family (Richard’s).

(Donnelly  in CA?  

(§§  6450 Relationship existence and 6451 Adoption. 

(§ 6540 Parent-child relationship exists 1. btw a child & NATURAL parents, 2. btw a child & ADOPTING parents. Parent-child relationship allows one (parent or child) to inherit BY, FROM, THROUGH.

(§ 6451 (a) says ties are severed btw adopted child and natural parent UNLESS BOTH of these requirements are met: 1) the natural parent & adopted person lived together at anytime as parent and child OR subject natural parent was married to or cohabitating w/ other natural parent when child conceived and the subject natural parent died before child born.  2) Adoption was by spouse of one natural parent OR after death of EITHER natural parent.  Normal step-parent adoption.

(Note that when 1) & 2) met, Child can have legal inheriting relationship w/ both Natural & Adoptive parents.

(BUT: Even if natural parent satisfies 1) & 2) to preserve p-c relationship, the natural parent CANNOT inherit FROM or THROUGH the child once child is adopted, unless child is adopted by spouse or surviving spouse of parent.  § 6451 (b)

(BUT: Child’s whole blood siblings can inherit as long as child’s bond w/ natural side not severed.  § 6451 (b)

(Jean can meet both requirements in CA.    Normal step-paprent adoption.  

(§ 240 1 share for Kathy and 1 share for Jr. (deceased issue w/ issue) that goes to Jean.

· Non-Marital Children

· Great reluctance throughout history to say that non-marital = marital.

· Common law: filius nullius (child of no one).
· Then, we recognized child had mother.
· Now things have changed
(reject policy reasons of encouraging strong family relationships.

(realize child has no control over parents.

(However: orderly system of probate is a GOOD reason, so …

· Allow non-marital children to inherit if they can prove establishment of paternity & maternity.

(§ 6453 Natural Parents Child Inheritance “Natural parent” w/ whom one has a parent/child inheritance relationship, is:

1. The Naturalmom is one who gives birth to the Child.

2. The Naturaldad is presumed to be one who:

a. “Receives the child into his home and openly holds out the child as his natural child.” OR

b. “Was married to Naturalmom and Child born during their marriage. OR

c. Is found by ct to be so in paternity action but in order to have the Parent/Child relationship for inheritance, one of the following must also exist:

i. Paternity order entered during his lifetime; OR

ii. Clear/convincing proof he held out Child as his own; OR

iii. Impossible to hold out Child as his own BUT other clear/convincing proof.

(§ 6452 Out-of-wedlock birth Parent Inheritance  If Child is born out of wedlock, still has the Parent/Child relationship w/ Natural parents.  However, neither a Natural Parent nor relative of NP can inherit FROM or THROUGH the Child UNLESS he BOTH 1) acknowledges and 2) contributes to the care/support of the Child.  This § limits Naturaldad’s rts but does nothing to change Child’s rts.

(Wingate v. Estate of Ryan (p. 110) Willard is married to Mom who has something on the side with R, which produces Joanne.  Joanne thinks Willard is her father.  W dies.  Before R dies, J discovers R is her father.  R never publicly acknowledged her, but paid for braces & wedding gown.

(If this were in CA, can J inherit from R?  Does she have parent-child relationship w/ R?  Under § 6453, maybe if J can show w/ paternity action and that it was impossible to hold her out as his own BUT other clear/convincing proof.

(What if J dies first?  Can R or W inherit from her?  In § 6452 we have two simple requirements: the parent or relative acknowledged child or contributed to support or care of child.  R didn't acknowledge publicly.  Can W inherit from J? Problem for W b/c  § 6452 deals w/ "natural parents."  How can Willard possibly inherit through Joanne?  B/c he did contribute to her care and support and acknowledged her.  We're going to allow it, but we're going to create hoops.  We want to make sure that person is who they say they are.  

· Unborn Relatives of Decedent  § 6407 relatives of decedent conceived before decedent’s death but born thereafter inherit as if they had been born in lifetime of the decedent.
· For purposes of intestacy, life begins at conception.
· Related through two lines single share § 6413 If you are related to decedent in two ways, you can only get 1 share, but you can get the bigger one.
· Example: H & W have three kids ABC.  A has kid D.  After H and A die, W adopts her grandchild D.  When W dies, does D get 2 shares?  No, only 1, but it can be split in a way to give D the bigger share.  
· Foster parent or stepparent § 6454 Foster parents & stepparents can have parent-child relationship, allowing inheritance from or through parent, if BOTH requirements met: 1) relationship starts during child’s minority and continues throughout life and 2) foster parent or stepparent would have adopted but for some legal impediment.
(Legal reasons not to adopt? For foster parents, natural parents might not consent.  (Example :Kim taken in by decedent and his wife, who predeceased him, who raised her from age 3.  They financed her education and he gave her away at her wedding.  Natural parents would not consent to adoption.  When Kim is 42 yrs old, foster father dies.  His only relative is some intestate 3rd degree cousin.  Could Kim inherit from decedent based on § 6454?  1) Did it start during her minority?  Yes.  2) Did it continue throughout their adult lives?  Yes.  3) Would he have adopted her but for legal barrier?  Yes.  Ct however, said no.  When it comes to adoption and getting parent's consent, that refers to a minor.  Once she became an adult, that barrier was no longer there.  In CA we have adult adoption.  He could have written a will or adopted her after she became adult.  

Special Situations

· Predeceasing; Simultaneous Death  You can predecease someone in order to be removed from intestacy line.
· § 6403 Failure to survive decedent by 120 hours; deemed predeceased; application of §.  A person who fails to survive the decedent by 120 hours is deemed to have predeceased.  

(Why?  B/c simultaneous death causes problems  Example: Husband and wife died -around same time.  Each had a set of parents.  Who gets what depends on who died first.  If wife died 1st, then husband inherits everything and it goes to his parents.  (So you have to survive for 120 hours more than decedent to “survive.”  

(We don’t want protracted trials about who really died first.

(BUT: § 6403 does NOT apply if it would result in escheat of prop to state.

· Disclaimer/Renunciation = I want to be removed from chain.

· BUT: You are not disowned.  If you’ve disclaimed from X’s estate, you have not disclaimed from entire family tree.

· Why would you not want to be an heir? Avoid creditors, avoid taxes.  Let $ go to younger children next in line who are in lower tax bracket.

(We allow disclaimers for some policy reasons: we think Mom wanted you or at least other blood to have $, not Nordstrom’s.  

( BUT: Estate of Baird (p. 144)  Phyllis has two kids, James and Julie.  James marries Cheryl and has two kids, Jayme (adult) and Hunter.  James marries for second time to Susan.  3/8 James found guilty of assaulting Susan & James signs a disclaimer for inheriting anything from Phyllis's estate.  Skip forward to 10/19, Susan's judgment $2.7 M in civil suit, 10/26 James files for bankruptcy to avoid his debt.  Meanwhile 12/29, Phyllis dies intestate.  Who would normally get Phyllis's estate?  James and Julie would get half each.  If James predeceases Phyllis, his half goes to Jayme and Hunter.  James is trying to act as though he is predeceased.  Susan, as an involuntary creditor, fights this.  Ct says James’ disclaimer invalid b/c when he disclaimed he had no interest yet, it was only an expectation.  

(In CA, § 275 says a beneficiary may disclaim any interest in whole or in part by filing a disclaimer. 

(§ 279 (b) a disclaimer is filed w/in a reasonable time if filed w/in 9 mos. after death of creator of the interest.  

(§ 283 Disclaimer not a fraudulent transfer by beneficiary under Ch. 1.

· Advancement  = getting $ or prop now.  

· Problems come up if you have siblings.

· With advance, idea is that everyone will share equally.  If you get your share now, you’ll get less at death, so that everyone gets same amount total.

· At common law, presumption that substantial gift to child by parent is advancement.  But presumption rebuttable by child.

· Why advance?  You might need $ now.  

· § 6409  Property given to heirs during decedent’s lifetime; advancement against share    Applies to heirs, not just issue.   We want in writing as evidence of intent (an advance or that the value is to be deducted from the value of share) EITHER by X at time advancement is made  OR by A (the advancee) at anytime. (For A—statement against his interests, so he can do this anytime.)  

· How to divide estate?

(Hotchpot—like a stew where you throw all the leftovers in and everyone eats.

(Example:  If X advance 30 to A; X has 3 kids ABC; X dies w/ estate of 90.  Add A’s share of 30 to estate 90 = 120.  Divide 120 by 3 kids.  ABC each entitled to 40.  Since A already got 30, A gets 10 more.

(BUT: If A got more in advancement then entitled to after hotchpot, A does not have to give back $.  Just divide among the rest.  Treat A’s excess as a gift.

(Look at X's intent.  Assume intent was to give A complete advancement and then to give A  a gift of anything over that.    

§ 6409 (b) Subject to (c), advanced property valued at time heir came into possession or enjoyment or death of decedent, whichever occurs 1st.

§ 6409 (c) If value advanced is expressed in contemporaneous writing of decedent, or in acknowledgment of heir made contemporaneous w/ advancement, that value is conclusive in division and distribution of that intestate estate.

· § 6409 (d)  advancements only bind advancee’s issue if in writing.

· Homicide
· Common Law Riggs v. Palmer:  “No one shall be permitted to profit by his own fraud, or to take advantage of his own wrong, or to found any claim upon his own iniquity, or to  acquire property by his own crime.
· Statutes say you can’t inherit if you killed the decedent.

· (Deterrence.  

· (X’s intent (probably wouldn’t want killer to take).

· (Punish murderer’s?  

· “Kill” doesn’t include unintentional accidents though.  

· (Assume X would understand. 

· (Killer racked w/ guilt & sorrow.

· Ford v. Ford (p. 17)   Simple setup: Mom-Pearl-George.  Pearl killed Mom.  At trial for murder, she is found guilty but insane.  Can she still inherit or has her act removed her?  Ct says NO.  She was insane so lacked felonious intent.  

· § 250 Person feloniously and intentionally killing decedent: you're out if you feloniously and intentionally cause the death.  BOTH felonious and intent are required

· (1st degree murder & 2nd degree voluntary manslaughter are felonious and intentional.  

· (Involuntary manslaughter is felonious and UNintentional.  

· (In CA, conviction of felony and intention is conclusive on probate ct.  

· (However, in absence of a final judgment of conviction, ct may determine by preponderance of evidence whether felonious and intentional as to this part.  

· (Ct doesn’t have to wait.

(Since different standards of proof for probate ct, even if not convicted in criminal trial for F + I, probate ct can still find F + I.

· (Similarly, a person found not guilty for murder can still be sued for wrongful death b/c of different standards of proof.  (OJ Simpson)  

Testamentary Limitations

· If you don’t like intestacy’s laws and altruistic presumptions about family unit, then you can write a will.  

· Limits on test'y power

1. Society

2. Family (spouse, kids)

3. Formalities (about making a will so that you can't just do anything you want.) 

· Why have limits on test’y power?  

· ( Test’y is not a constitutional right, but is a power regulated by the state

· (Government & societal interest in orderly & quick distribution of estates. 

· (Government & societal interest in preventing economic waste (sometimes hard to distinguish btw eccentric whim, which is allowable.) 

· (Property should be productive & alienable, not destroyed or wasted.  

· (Example:  Probably can’t enforce will provision to have fav piano lifted & dropped, even though this could have been done during lifetime.  Cts won’t enforce b/c during your lifetime your own self-interest acts as a check, but not after death.  

· (If you really want this to happen, leave money to someone you trust and hope that they do your wishes.  

Protection of Spouse
· Limits on Spousal Disinheritance  

· Policy reasons: 

· ( Marriage is an economic unit, partnership & both have contributed.

· (Prevent loophole of not getting divorce to avoid giving $ to spouse.  

· (Don’t want spouse to be dependent on state.

· (Fairness.  

· All jurisdictions protect spouse.

· (Old-fashioned dower,  curtsey: common law idea that you have a life-estate in 1/3 of realty.  Built in protection that when one spouse died, the other wouldn't be thrown off the farm.  

· (Community property provides for fee simple (total ownership) in 1/2 of all community property.  

· (According to §  6101 Property which may be disposed of by will X can give away X's separate property and his 1/2 of community property.  Built in spousal protection.  You can’t will away what’s not yours!   

· (Forced or Elective Share Forced when the estate is forced to give spouse the share.  Elective when spouse elects not to take what is given in will but to elect to take against the estate.  Boils down to, even if they are intentionally left out of the will, the SS can force a share anywhere from 1/3 to 1/2, UPC 3% to 50% of the X's estate.  

· (Further twist to what the estate consists of.  It's either the probate estate OR augmented estate.  

· (Keeps X from intentionally disinheriting.  

· (Statutes covering forced & elective share vary as far as % to give to SS.

· (If we have a will that gives 1K to wife, 1M to Personal Trainer, and we have a statute saying that SS can elect up to 1/3 of probate estate.  Then wife is going to elect and take 1/3 of 1,001,000.  It's probate since it's property that passes by will.  

· (If instead we have a will that says I leave 1K to my wife, however, X has already set up a joint tenant account w/ P.T. w/ 1 million in it. So if rule is that SS can elect to take 1/3 of probate estate, then there is no election b/c wife gets all of probate estate.  Joint tenancy is inter vivos—not probate.  No protection for SS if we say just probate.

· (BUT: If we said instead of probate, probate + non-probate, the problem is practical.  Tracing problems.  Hard to figure out what transfers to go after.  Maybe just include things done to cheat SS.  But that’s a big mess.    

· (Plus is it fair to allow elective if SS is already provided for?  


(Plus, might have valid reasons for not leaving to SS.
· (CA does NOT have forced or elective share.  Community property substitutes for this.  

· (UPC has system for forced or elective share that takes problems into account.  

(UPC assumes that the longer you’re married, the greater each spouse’s assets treated as marital.

(If SS not being taken care if as we believe should be, SS can elect from the estate.
	p.171--system in UPC for what to do w/ SS and will. 

 Look at :

1.  How long were you married? If you've been married for less than a year, you get supplemental 50K.  Every year you go up you get a higher percentage.  Maxes out at 15 yrs.  

2.  Go to chart and get x%.  

3. To figure out augmented estate: 

Add:

a. net probate estate (after paying creditors) 

b. X's non-probate transfers (specifically we want) 

(1) all where X retained an interest 

(2) outright gifts of more than 10K w/in last 2 yrs. 

c. SS's own property

4. Multiply 3 (x) 2 = amount SS gets

5. where do we get #4? a. Start w/ SS's own property  (3c). If that's not enough to make up the amount, b. Take pro rata from will and inter vivos transfers.   

If SS is already has more than elective share (what provided for by will + SS’s own property) then SS cannot elect.




· Waiver of Rts

· Sometimes people omit SS b/c of other obligations, like children fr prior marriage.  (Waiver (prenup or antenup agreement) can get around this.  

· (Just cause you're entitled doesn't mean you have to take it.  

· Waivers are statutory.

· (Full, fair, complete Disclosure of assets required.  

· (They have to know they are waiving.

· (Give oppty for independent advice or independent review.  

(Geddings v. Geddings  (p. 184) Waiver void b/c no fair disclosure; W had no real knowledge of H’s estate; W excluded from mtgs & H was “secretive about his financial affairs.”

· Why sign a waiver?

· (  Older couples who marry and have children & obligations from prior relationships.  

· (Spouses can opt out of these rts, but only after compliance w/ formalities.  

· In CA, we also have postnuptial agreements.  

· (Disclosure requirements even stronger though b/c trust assumed in marriage.  

· Inter vivos transfers—we're concered w/ inter vivos transfers that are tied into death or can be testamentary substitutes—life insurance, anything w/ word joint, any kind of trust account.  

· Homestead & Family Allowance  

· Protection for spouse & children during probate process, while waiting for $ transfers.

· Also protects against creditors (even during X’s life creditors can’t take everything).

· Why is some prop protected fr creditors?

(preserve debtor’s basic human dignity

(to relieve taxpayers of obligation to provide for insolvent debtors

(to promote efficiency (personal prop worth more to debtor than anyone else; stays w/ person who values most)

· § 6520 Authority; setting aside probate homestead 

(Provides for use of particular prop by SS and minor kids.  Not fee simple absolute.

(Homestead can last NOT LONGER THAN LIFE of SS or the minority § 6524

(Ct’s discretion based on NEED (UPC limits for property)

(Purpose: protect family home that keeps family together & off welfare.

· § 6540 Persons entitled to allowance (family)  

· (Family allowance will give them outright $ to live on. 

· (SS, minor children, dependent adult children who are physically or mentally incapacitated fr earning living, dependent adult children (ct discretion) & dependent parent  (ct discretion) are entitled.

· (Limited to probate administration to help get through period.  § 6543

· (Amt is what ct says is “reasonable.”    

· (UPC takes into account SS’s assets, workability, etc. & limits to $18K/yr.  

· (Purpose: provide means of livelihood during probate administration.  

· Premarital Wills & Omitted Spouses

· Unintentional disinheritance can occur w/ premarital wills.  

· We assume X unintentionally disinherited spouse b/c X didn’t know about marriage when wrote will.  

· § 21610 Share of omitted spouse says that this is legally unintentional.  SS gets X's 1/2 of CP.  And will also get not more than 1/2 of X's separate property.  

· (We presume that if X realized omission, X would have written another will or codicil.  

· BUT: § 21611 Spouse not to receive share; circumstances Protect unintentionally disinherited spouse UNLESS 1) will intentionally omits (“If I get married, I still give all to SPCA”),  2) SS provided for by inter vivos transactions or size of inter vivos transactions, or 3) Waiver by SS.  

Protection of Children/Family 

· Most jurisdictions let you intentionally disinherit children, but if you unintentionally disinherit, states will try to protect those children.

· Pretermitted (unintentionally disinherited) children taken care of by § 21620 Child born or adopted after execution of will; share in estate  Child gets what would have gotten if X died intestate (share of X’s separate prop).

· BUT: § 21621 Child not to receive share; circumstances Protect unintentionally disinherited children UNLESS 1) will intentionally omits, 2) child provided for by I.V. , or 3) X had more than 1 kid and SS gets all of estate.  

· Estate of Glomset (p. 197) J marries M.  J & M have two kids C and Jr. In 1932 C is born.  In 1972 J &  M make mutual wills, leaving to each other; if not, all to Jr. In 1973 (J) dies.  C’s arg: OK statute protects against all unintentionally disinherited children; C not mentioned anywhere in will; no indication of intentional disinheritance.  Therefore, she gets intestate share.  Ct says YES b/c we need proof that disinheritance was intentional.  [Irony is that C gets intestate share, while Jr., who was specifically mentioned as a contingent beneficiary, gets nothing.]

(Glomset  in CA?  § 21620  says C would get NOTHING b/c UNintentional disinheritance only when will written before birth of child.  [CA rule makes more sense—how do you forget you have daughter?]

(What if C born AFTER J + M wrote will.  C still gets NOTHING b/c under § 21621, J had more than 1 kid and SS (M) gets all of estate.  

Execution of Wills

Formalities

· Why should legislature insist on formalities?

(protective function (against fraud, undue influence, mistake, fraudulent suppression of will after (X)).

(ritual function (serious & invites reflection).

(evidentiary function (physical record)

(channeling function [1) mark instrument w/ safe conduct pass that assures swift passage through legal system, 2) provide known “channel” or canal, for instrument to travel efficiently through legal system & into safe harbor of probate, 3) mysteries channel testators to trained lawyers].
· If you have will, first thing is name personal representative.   

· Types of Wills  

· Main type is 1. attested will. A witnessed will.  (Also called regular will or 

· written will.)  We have witnesses as well as the testate.  

· We also have 2. holographic will.  In testator's own handwriting.  

· Some states have 3. nuncupative wills.  An oral will.  Restrictions: have to be in 

· your last illness and die within X amount of time after saying it.  Only deals w/ personal property and small amounts of cash.  And it can only go to relatives.  

· Finally we have 4. statutory wills, which are like testate version of intestacy.  

· ALL WILLS have basic things in common:

1. Testamentary INTENT an indication that you want to make a will rather than a shopping list.  Show intention to dispose of property at death.  [Some states even allow negative wills (saying I dn't leave anything to my son).]

2. Testamentary CAPACITY.  § 6100 says in CA you have to be 18 yrs old and of sound mind.

3. DULY EXECUTED must comply with whatever formalities in the statute. [Require fr strict compliance to substantial compliance]. 

4. NO fraud, duress, undue influence, etc.  Will must be product of own mind and not someone else's.  

· Why require duly executed?

(Administration—want probate to sail through smoothly.

(”Ritual”—so we know how to make will.

(Prevent fraud—want will to express testator’s intent.

(A.P.E.A. (Atty Perpetual Employent Act)—best people to go to are attys.
· What we want in will:  1) writing—something that can be read; 2) 

subscription—X signs the will; 3) publication—X says it's my will.  It's not publication as in saying these are the contents of my will; 4) attestation—we need something about witnesses, number, where they stand, what they do, where they do it.  

· Texas Attestation Statute (p. 209)  says that X can have assistance in signing.  

The witnesses can't assist though.  TX has no publication requirement. 

· UPC:  Will has to be in writing, signed by testator, signed by at least two 

witnesses.  BUT in (b)( 2), it can be signed by someone else, but it has to be in 

the testator's CONSCIOUS presence.  ( coma situations).  

· CA version is § 6110 Necessity of writing; other requirements  (a) Except as 

provided in this part, a will shall be in writing and satisfy the following: (b) the will should be signed by testator OR in testator’s name by some other person in the testator’s presence & by testator’s direction OR by conservator pursuant to court order to make a will under 2580.  (c) 2 witnesses sign who are 1) present at the same time, witnessed either X signing will or X’s acknowledgement of signature or X’s acknowledgement of will (publication of X’s intent) and 2) understand that the instrument they are signing IS the will.  

· Witnesses needed 4 checks & balances.  If you are interested party, other witness 

can alleviate threat.

Formalities again:
1. attested will

a. in writing—just to make sure preserved.  Can be handwritten, but has to be permanent (but if it’s the only thing you can do, that’s okay).

b. Signed—subscription.  Problems: no statutory requirement in § 6110 on how to sign.  Sign the will at the end (logical end, not necessarily physical end).  We want your signature.  BUT if you can’t write, make your mark on the document.  You can mark anything: as long as verifiable that you did it and that this is what you intend to be your signature. 

( § 6110 (b) is requirement on who signs—best for testator to sign.  But can also be signed by (2) in testator’s name by some other person in the testator’s presence and by testator’s direction. Or (3) by a conservator pursuant to ct order to make a will under § 2580.  

· Witnesses

· Can witness be the person who helps sign?  Sure. Doesn’t say in CPC that can’t.

· Purpose of tell us what happened; sense of ritual and ceremony.  

· Qualifications: someone competent to testify; no age requirement in CA.  

· Need 2 witnesses, present at the same time when testator signs the will, acknowledges the will or acknowledges the testator's signature.  

· All witnesses have to know is that this is my will & know that it was the intent of X to dispose of property after death.   Not there to read or know contents of the will.

· What if witness doesn’t sign until after death of testator?  Okay, as long as witnessed—nothing says witnesses have to sign before testator—no order requirement.

· We prefer DISINTERESTED witnesses—someone who is not going to benefit by the will.  

· In CL, can’t be a witness if you’re a beneficiary.

· UPC doesn’t care about that b/c there’s still another witness. Plus in certain places, the only witnesses available are beneficiaries (family members).  Plus UPC knows that if people are smart enough to use undue influence, they’ll know about requirement for 2 disinterested witnesses anyway.  

· “Purge statutes” –Other states have what are called "purge" statutes in that when we have a gift to interested witness--we will purge that device but the rest of the will is valid.  

· In CA § 6112 Witnesses; interested witnesses: (a) any person generally competent to be a witnesses can be a witness.  (b) Will not invalid even though signed by interested witness. BUT (c) Unless there are at least two other subscribing parties to will who are disinterested witness, there is a presumption that the interested witness procured it by duress, menace, fraud, undue influence, etc, and interested witness has burden to rebut that presumption.  How do you rebut? Say the person loved you and there was nothing undue about it.  

· CA purge § 6112 (d) If presumption of undue influence, etc. no rebutted, then interested witness can take no more than his intestate share.  If not related, interested witness takes nothing.  REST OF WILL O.K.

· If gift fails

1. Falls into Rest Residue Remainder (residuary clause).  Idea: I want A to have this, but if A can't have it, I want residuary beneficiary to have it.  But if no residuary clause...

2. Falls out (then disposed of through intestate)

· Salvaging “Compliance”

· Many wills will also have an affidavit right in the will following witnesses’ signatures.

· CPC § 8220 (b)  allows for an affidavit (a self-proving affidavit) in the original will.  A good will will have an affidavit that contains an attestation clause saying we are the witnesses and we gathered together and X told us both that this is his will and that he signed it and under his direction we signed it.  In effect what they are doing is saying we have done everything to make sure it is a will.  

· If you don't have it in a will, you'd have it in some other place—like make witnesses come along when bringing will.  But sometimes witnesses die, or don't remember.  Having this in the will helps to prove it and helps to offer it as evidence.  If not, you have to go through complicated things of not being able to find witnesses.  

· (In re Alleged Will of Ranney p. 223.  X signs will and asks the two witnesses to sign, they do the ceremony, they sign the affidavit.  Unfortunately they had forgotten to sign as witnesses.  Question is if they signed the affidavit saying they signed the wills as witnesses, when they didn't, then can will be admitted to probate?  So if we have formalities, how are we going to look at compliance?  Like any legal problem, we have parameters.  We either have strict compliance with the formalities or no compliance.  No compliance = chaos.  But strict compliance = trap for unwary.  We want the rules to be user friendly enough.  The UPC tries to say that we have "dispensing power of courts" to basically say that if we have clear and convincing evidence of intent, then that's alright we don't need to comply strictly.  

· (CA has a similar thing: "substantial compliance."  In Ranney, ct says we go for strict.  But CA would have said if we have the signatures anyway, then we have enough to piece together an actual will.  

· (§ 6111.5 Extrinsic evidence; admissibility can be introduced to prove that a will is a will.  (or to determine the meaning of a will or portion of a will if meaning is unclear)  Salvage doctrine.  We know somebody has tried to make a will, so the last thing they want is intestacy.  No good societal purpose.  We want those guards.  

Holographic & Form Wills

· § 6111 provides for a holographic will.  (a) Valid will, whether witnessed or not, if signature & material provisions: name, money amount, etc.  are in testator’s handwriting.  (c) Allows people to use printed form wills.  

· Why do we allow holographic wills?  Privacy.  No witnesses necessary.  Can be done in bursts and spurts.   

· Problems: bad penmanship or proving that writing is the testator’s.  

· § 6111 (b) Dating the will only important if we have to worry about good mental state or multiple wills.  

· (Zhao v. Wong p. 233 (look at will on p. 239).  The alleged will says ( Xi Zhao.  No subject, no verb, no description of prop, no indication of subj matter or purpose.  Question of intent—was this meant to be a will?  Xi Zhao says arrow was indication of donative intent.  But it could be a love note.  No dispositive provisions here.  The ct gives us an awful amount of info so that we sort of know how this case is going to turn out.  When we have her dining at a fancy French restaurant--setting up that the strumpet gets nothing.  Had they been married or engaged, then we'd have a different way of construing this.  The cases tend to be fact-driven.  So was it a will or an expression of sorrow?  

· A form will – you get a stationary store. CA also has a statutory form will, starting at § 6220.  Basically, it tells you that you can fill out your own will.  Starts on p. 291, instructions in second column.   Look at this form will.

Construction of Wills (Part 1)

· What exactly is in the will?  You can do almost anything in the will.  Wills determine who you want to be the personal representative.  You can waive requirement that they produce a bond.  Main thing of will is how you want estate distributed.  Other thing is that thinking ahead.  

· What happens if after you make a will you change your mind?  You can write a codicil, which is an amendment to a will.  Codicil usually deals w/ 1 or 2 items: changing the executor, enlarging will, taking it away, etc.  Codicil needs same formalities as will (witnesses or holographic).  

· Any combination of witnessed will, holographic codicil, etc.  Doesn't matter.  

· How many codicils can you have before you have to make a new will?  As many as you want.  Limited by common sense though.  

· When you have a codicil as an amendment to the will, the codicil republishes the will.  Makes the whole thing current as of the date of the codicil.  This is one of the reasons in holographic material, dates may be important (though not required).  

· Makes sense b/c if codicil is amendment, it has to be an amendment to something.

· Republishing becomes important b/c if it republishes, it cures defects to the will. 

· The codicil problem is basically common sense problem.  When you have a well-written codicil, it would say this is the first codicil dated March 1 1993, I hereby revoke paragraph 3 on March 1 1993 & in all other respects I republish will, etc.  

· But people have lots of kitchen table codicils.  We will allow people to change your mind, but we'll put in various safeguards as to what you're allowed to do. 

· Example:

Will: I give my red marker to A.

Codicil: I give my red marker to B. (my –you only have 1 red marker)

The codicil revokes the will and the codicil becomes substitutionary.  When you se something like this, look behind the terms will and codicil.  

If you have instead:

Will: I give $5 to A.

Codicil: I give $5 to B.  

These are cumulative.  We integrate the two together, assuming we have at least $10 in the estate.  If we only have $5 we're back up at substitutionary.  

Integration & Incorporation

· Ideally, will should read from page one, flow to page 2.  Maybe say page 1 of 6.  Everything stapled together.  Doctrine of “integration” permits us to treat all pages as a single “integrated” will.

· Sometimes you don't have that.  Sometimes papers are at different places.  When we find various pieces of paper, can we integrate them.  

· Incorporation by Reference.  It's sort of a short hand.  p. 242: otherwise valid will says the property is to be distributed in accordance w/ note found after my death.  John doesn't want to list everything in the will.  We will allow him to incorporate by reference, but we'll put restrictions on it.  You can’t make testamentary dispositions w/o making safeguards.  

· Incorporation by reference is in § 6130.  We need:

1. Intent 

2. Writing in existence when the will is written.  [So if John said a note to be written, that wouldn't count.]

3. Writing has to be described 

([We do this to permit someone to avoid having to write a big long list into their will.  This writing does not itself have to be witnessed.  In effect, what you're doing by incorporation by reference is scotch taping it into your will.  Therefore it can be anything.  Obviously, the problems come about not because we have writings in existence, problems come when we want to change something in the writing and we don't want them to do it.  We want people to follow formalities if they are going to change their will.  Whole idea of incorporation by reference is that by allowing people to do a shortcut, you still have to take time to think about this.]

· Estate of Norton p. 244. Convoluted facts; takes place in NC.  Mr. Norton not feeling well, asks someone to type up a codicil giving land to his son.  Staples codicil to the 6 page will.  Then he dies.  No one has problem with the codicil, nor with his leaving the real estate to his son in codicil, which was validly typed and signed.  No one fighting son.  But fight involves 6 pieces of paper that document is stapled to.  Are these 6 pages of paper a will with a codicil or are they 6 random pieces of paper that happen to be attached to a valid testamentary document?  The majority says that the 6 pages of paper are all typed and they dispose of property, he has signed every page.  It says will-type of things and he has signed it.  Is it a valid will?  No, there were no witnesses.  It's not a valid holographic will b/c he did not write material provisions.  So it's not a will.  Obviously those who are going to get things according to the 6 pages of paper have to come up w/ some sort of legal reason as to why those 6 pages should be treated as a will.  One of the things they try is what we just did, a whole codicil republishing a will and making it current as of the date of.  Court says that codicil republishes will, but it was to be a will.  Here while it looks like a will, it doesn't end in an appropriate way.  It's just 6 pages of paper.  Plan B, how about integration?  Can we all pieces of paper together?  The court says no because with integration, when you sign something all the pages should be there.  Here they were stapled afterwards by the daughter.  Finally, let's forget about these esoteric things and just incorporate it by reference?  What better reference can you have than by stapling it.  It is a writing in existence & he intended them all to be together.  But court says, you miss out on no. 3.  There is no reference in codicil to the 6 pages.  Dissent says calling it a codicil infers that it is a codicil to the will, the stapled paper that has will provisions.  Dissent says even though not described w/ appropriate specificity, it’s described enough so that we can find the paper.  Dissent says reason we want writing described is so we don’t have to do a treasure hunt.  More important that we have 1. intent  & 2. writing in existence.  They just want to prevent later fraud.

(Norton is a triumph for strict compliance.  

(In CA, the result would have been different.  Our statute just says describe enough so that we can identify it.  Again, with this the main thing that we are looking for is 1 and 2.  

· Clark v. Greenhalge –Ms. Nesmith’s notebook (memo) giving Virginia Clark a painting.

1976 Memo

1977 Will "dispose per memo"

1979 update the memo—give VA the painting.

1980 codicil changing executors

(Codicil republishes 1977 will and makes it current as of 1980.  By making it current as of 1980 referring to disposing of per memo, it now makes the 1979 update in existence as of 1980.  By making the codicil to the will, even though it deals with executors, it is still in effect republishing the will, incorporating the will by reference.   Nothing about describing in specificity.  In 1980, we can use the updated memo giving VA the painting.  Therefore VA gets the painting.  H

(Had there been no codicil, no painting to VA because that writing was not in existence.  In effect, republication can cure defects.  

(Obviously the more explicit the codicil is, such as saying I hereby change my will dated 1977 in the following manner, I substitute B of A for Wells Fargo as executor, in all other respects, I reconfirm and republish my 1980 will.  That's the ideal.  Otherwise, it's a question of advocacy.  

· UPC allows separate writing after the will, signed by the testator to dispose of tangible personal property.  (No real estate, $, stock)  UPC understands that people use lists for family heirlooms or things of personal value and that people will want to change their minds about this kind of stuff.  

Independent Significance

· § 6131 References to acts & events You may dispose of property by reference to acts & events that have significance apart from their effect upon the dispositions made by the will, whether the acts & events occur before or after the execution of the will or before or after the testator’s death.

· Independent significance = non-test'y purpose to the act or the fact.  Ex: no ind sig if I say I am leaving a memo of who gets what after I die.  The only sig of that is test'y.  No incorporation by reference b/c the doc is not in existence.  On the other hand, I leave the contents of my safe deposit box to Fred.  I can change the contents whenever I want, even after the will.  However, the fact of the safe deposit box has a non-test'y purpose.  Or I leave $5 to my eldest daughter.  People are eldest because they get old—not for testamentary purposes.  Can refer to facts or acts that can occur after the will.  Why this becomes important is how people view wills etc.  

· Also, unlike a safe, if you say I leave all the cash in the top kitchen cabinet to John, this will not fly unless you normally put it there.  

Mistakes

· Wills are documents.  Cts are reluctant to go beyond four corners of will.  

· Sometimes it's necessary because someone brings up a possible mistake.

· What do we do then?  

(Make sure we get X's INTENT carried out.  If X had a will, the intent was probably to Avoid Intestacy.  Use common sense.  Look at the will as a whole.  Look at both common & legal meanings.  We assume that people will use legal meanings unless they make it clear there's some other type of meaning to use.  

· Matter of Marine Midland Bank p. 304

( Did he mean “issue” instead of “children”?

(Three brothers: Len, Roy, Carl.  Len has 2 children: Dan & Jacqueline.  Dan has 2 children: Fifi & Ziggy.  Carl's will says: I leave 1/2 to Roy and 1/2 to Len.  BUT, if a brother predeceases me, then his share to his child or children.  AND if a bro predeceases w/o issue, then to my other bro.  Len died.  Before Carl died, Dan died.  Fifi & Ziggy want Len’s share (their grandpa) split in 2 ways: one share to Aunt J, and one for F & Z.  Aunt J thinks it all goes to her b/c the will says children and not issue.  F & Z bring in evidence that Carl made this will long time ago didn't know Dan would predecease.  F & Z want expansive view of child b/c they are grandchildren of Len.  Ct says it doesn’t matter when Carl wrote will, look at how he used terms:  he used child in one place and issue in another, so it seems that he knew the difference.  It's a construction problem, so no extrinsic evidence.  We can interpret the will merely looking at it.  So J as the child of Len gets the whole thing.

(Dissent wants expansive definition.  They want to avoid intestacy & look to doc to see if in various circumstances whether it will stand.  Dissent makes up a situation where Aunt J is dead & Carl disinherited three sisters, but they would get under intestacy and that would be problematic.  BUT—maj said this didn’t happen.  Maj wants to keep w/in 4 corners and avoid extrinsic evidence.

· Cts want to keep extrinsic evidence out b/c it’s less reliable than the written word.  Traditional view of cts is to not look at extrinsic evidence.  Modern method is to let stuff in but limit when possible.

· Letting in extrinsic evidence:

Mistakes:

1. In execution

2. In contents

    a. on the face

     b. not on the face

    c. ambiguity

        i. patent

        ii. latent

(In execution: is there even a will, whole thing about intent.  Cts more prone to let extrinsic evidence in b/c we need testimony about whole ceremony of making will or the intent rather than what does this particular clause mean?  


(Ex: p. 336 Harry and Rose accidentally signed each other’s wills.  Mistake in executing the wrong will, so we allow extrinsic evidence to show intent of making doc in 1st place.

(In § 6111.5 Extrinsic evidence says extrinsic evidence is admissible to determine if document constitutes will. 

(Bigger problem is mistake in contents.

(§ 6111.5 also says EE can help w/ unclear meaning.  But unclear is a term of art; it's clear to each side.  When it comes to mistakes in contents, we then have all sorts of different categories of how cts try to deal w/ it.  Do we have mistake on the face of document?  Cts want to know.  

b. not on the face.  I leave $ to Simon school of law.  Mistake is that there is no Simon school of law, what do we do?  Cts won’t allow EE, just let if fall intestate.  

(Estate of Gibbs p. 318.  Will says I leave to Robert J. Krause of 123 Main street.  No problem on the face.  Problem comes out b/c Robert W. Krause claims that they meant him.  He says meant to be left to him.  BUT, there is a Robert J. Krause of 123 Main Street.   Since mistake is not on the face, no need for EE. Ct then tries using different vocab--say it seems we have ambiguity.  If it's an ambiguity-you can let extrinsic evidence in to clarify things.  Ct says middle initials and addresses are inherently ambiguous.  Addresses are ambiguous b/c you can change your address.  But middle initials are also ambiguous b/c you're allowed to change your middle name (like when women get married).  Ct has to do this b/c otherwise there would be no EE.  So by saying ambiguity we can let extrinsic evidence.  

· When it comes to ambiguities, we have two types: patent & latent.

( Patent are mistakes that anyone can see. 

( Latent comes up when we try to distribute: no one meets descrip exactly or more than one meets description imperfectly.

(Ex: If will had left money to Robert W. Krause of 123 Maine Street, but Robert J lives at 123 Maine Street and Robert W lives in Minneapolis.  Or if you leave to Aunt Shirley--but you have an Aunt Shelley and a cousin Shirley.  So we need EE to figure out what was meant.  Is it person named Shirley or the aunt?

Revocation & Revalidation & Revival

· §§ 6120-6124 

Revocation

· Problems come about when people take their destiny into their own hands. 

· Revocation—a will is ambulatory, meaning it is only effective upon death.  Therefore btw life and death a person can revoke. 

· § 6120 Acts constituting revocation provides one way of revoking.

1. Revocation

    a. subsequent instrument [California provides for full or partial revocation.  It can be by subsequent instrument.]

          (1) explicit 

(merely writing that you are revoking and having it formally witnessed etc. revokes the prior will

          (2) implicit 

(Wolf's Will, p. 345.  If you say you're leaving your red marker to Mr. Rogers in first will and then red market to Mr. Bob in second will, we have inconsistent wills.  So by implicit we give to second person.  In Wolf's case testator leaves Blackacre to Fred.  In second will, testator leaves all property to relatives.  Relatives say it was revocation.  Ct said that Blackacre is real property not personal effects, so we have will and codicil to be read cumulatively.  Not a revocation.  In 6120 it says a subsequent will which revokes a prior will.  We can also have revocation by physical act.]

      b. Physical act 

(being burned, torn, canceled, obliterated, or destroyed, with the intent & for purpose of revoking it, by either (1) testator or (2) another person in the testator’s presence & by testator’s direction.  

( So we need two things: the intent and the act of destruction.  

( Physical act can be either full or partial.  

(Physical act to the writing (on the doc) or to the doc (which has writing).

( Evidence problem if we don’t know who destroyed it or if it was an accident.    

(Thus revocation by subsequent instrument is easier to show b/c you just have to look at date.  

(But lots of presumptions.  Assume that person who wrote it and has possession did it.  But if there is evidence that it was not the testator, you can bring in EE.  So we use presumptions, which determine who has burden of proof.  We'll presume that X did it.  

(1st Interstate Bank of OR v. Henson-Hammer case.  After X dies, they can't find his will.  His will left $300K to bank in trust for benefit of Jamie and her children.  She gets a life income, an outright grant of $5K at close of probate and stuff at when she turns 60.  She'll always have some $ coming in.  But we can't find the will.  Jamie thinks he must have revoked it.  If revoked, it would be distributed intestate and she would get it outright.  Ct never says she destroyed it.  Presumptions: We presume that if a testator's will was last in testator's possession & testator was competent, we presume testator destroyed will w/ intent to revoke it.  If in fact dad had possession of will, if he was competent, then we assume that he revoked it.  Problem is that dad didn't have exclusive control.  She had some control, so that takes away the presumption.  

      c. operation of law [In ancient Rome your will automaticaly revoked after 10 yrs.]  

         i. divorce 

(revokes unless will specifically says otherwise.  Partial revocation.  

(UPC says that divorce revokes gifts to ex-spouse’s relatives.  

(In CA, only thing that is revoked is to spouse, not to relatives.  

     d. Inter vivos acts 

(if I leave the red maker to you, but then I sell it, it has been revoked.

Revalidation

· Look at something later and we're going to again validate it.  

· 1) Some people repeat the formalities—like taking the same piece of paper and getting 2 people to witness it.  

· 2) Republication by codicil-Codicils republish the will, cures defects in the will (like interested witness, etc.).  The codicil is saying

· The codicil: I add the following ¶ 6: in all other regards I republish and revalidate my will.  That's a formal codicil.  Taking these pieces of paper cumulatively is how I want my estate distributed.  In effect, republication by codicil not only gives us that cumulative idea but it's a salvaging problem.  

· If you have a will and then a codicil, & you destroy the will, do you destroy the codicil by implication?  No, unless you need the will to explain the codicil.  If codicil can stand by itself, then it is your will.  On the other hand, if you revoke codicil, the will is still effective.

Revival and “DRR” (Dependent Relative Revocation)

· Is revocation of revoking instrument a revival of the revoked instrument?  

· Here's set up:  Will #1.  Will #2 revokes #1.  X revokes #2.  X dies.  

(Common law-Will #1 revived b/c #2 doesn’t exist

(Ecclesiastical-Intestate; Will #2 at time execute revokes #1; #1 only revived by actual republication

(CPC § 6123 (a) Intestate unless by circums or X’s declarations, X intends #1 to be revived

· Variations:

(Will #1 physically destroyed.  Will #2.  X destroys (revokes) Will #2. (X).  Result: In all situations, intestate b/c physical destruction of Will #1 is an immediate act and has no relation to “ambulatory” nature of a will.  § 6123 (a) specifies that Will #1 must be revoked by #2, and not by physical destruction.

(Will #1.  Will #2 revokes Will #1.  X destroys (revokes Will #2.  Codicil referring to #1 as “my last will.” (X).  Result: In all situations, codicil “republishes” Will #1 (like incorporation by reference even if Will #1 is “invalid” b/c it had been revoked.

(Will #1.  Will #2 revokes Will #1.  Will #3 revokes Will #2.  (X).  Result: In all situations, Will #3 controls (per CPC § 6123(b), look at Will #3 to see if any intent to revive #1 and not § 6123(a)’s “circumstances or declarations”).

· § 6123 2nd will revoking 1st will; effect of revocation of 2nd will. 
((a) if a 2nd will which, had it remained effective at death, would have revoked the 1st will in whole or in part, is thereafter revoked, the 1st will is revoked in whole or in part unless it is evident from the circums of the revocation of the 2nd will or from the testator’s contemporary or subsequent declarations that the testator intended the 1st will to take effect as executed.

((b) If a 2nd will which, had it remained effective at death, would have revoked the 1st will in whole or in part, is thereafter revoked by a 3rd will, the 1st will is revoked in whole or in part, except to the extent it appears from the terms of the 3rd will that the testator intended the 1st will to take effect.

· Dependent Relative Revocation—dealing w/ 2nd choices.

· Example: Will #1.  X revokes, full or partial, w/ Will #2.  X thinks Will #2 is valid, but it’s not.  X dies.  What to do?  Use doctrine of 2nd best: dependent relative revocation (DRR).  You can't get your first choice of Will #2 b/c it's not valid.  We have two other choices: 1) intestacy or 2) apply DRR & say that Will #1 is going to be revived by saying that we never really revoked it.  

	
	NO, Will #1 is valid.
	

	Will #1(Revocation?  
	
	NO, Will #1 revoked.

	
	YES, ask was revocation conditional? 
	

	
	
	YES, then through DRR, Will #1 is valid.


· DRR is both a judicial doctrine and is part of § 6123 where we're trying to figure out what to do.  

· How do we know something is conditional?  

(Example: I give $10 to A, RRR to SPCA.  If I change $10 to $15 increasing amount to A w/o the formalities,  [Side note, if it was holographic will it would be valid.  But assuming that it was typed.]  the $15 does not stand as valid will. So we see that X revokes $10 but conditioned on giving A more.  Since we can't give A more, we ask, what do we want A to have?  We can either give A $10 or nothing.  In this case, we'll generally say that DRR applies.  We want it to benefit A.  If we can't give $15, we would at least like to give original $10.  

(BUT: If it was the opposite: the $10 was crossed out to become $.05.  Then we ask was crossing out the $10 conditional?  This is difficult because we can't give A $.05.  So do we give A nothing or give A $10?  

( Carter v. 1st United Methodist Church p. 354.  DDR is a doctrine of presumed intent; result of effort of cts to arrive at real intention of testator.  X drew pencil lines through Will #1 and was found together with Will #2 was evidence that “the cancellation & the making of new will were parts of one scheme, & the revocation of the old will was so related to the making of the new one as to be dependent on it.”  So burden moved to other side to show that she would have preferred intestacy.

· Limits on Revocation  Previously we said that there's no constitutional rt to make a will.  If we have this situation: H's will, W's will:

H:

1. all to W

2. if (W) then to A

W:

1. all to H

2. if (H) then to A

If W decides:

W#2: all to Chuck

A doesn't like this.  Can A get W to unrevoke or revive?  No, unless this will was made pursuant to a contract to make a will.  

· §  21700 К to make will or devise; establishment; effect of execution of joint will or mutual wills; applicable law.  You can enforce a contract if you have a contract.  You have to have a contract.  

· 3rd party beneficiary.  If we don't have a contract, then all we have is A's expectation.

· Probate is nothing more than judicial process of moving property to whoever is going to get it.  In intestacy it happens to be who they have said they want to have.  Probate is meant to be a very easy administrative thing.  Probate is a lot of pushing paper—usually don’t see judge.  It's a business transaction, not meant to be adversarial.  Probate a will in county where person was domiciled.  Ancillary administration.  Probate is like an equity court—no jury.  First, establish a will, then ask for the appt of a personal rep.  The ct will then issue “letters.”  Those are testamentary letters appointing someone as a personal rep who then gathers all the assets.  P.R. pays off the creditors and distributes the rest.  P.R. distributes either pursuant to strict intestacy or what the will says.  It just has to be w/in 30 days by an executor.  No real requirement for an administrator though.  The first thing that administrator does is send out notice.  Notice goes to 2 groups of people:  1. Creditors and 2. Devisees + heirs.  For creditors you publish notice.  Creditors have 4 mos. to file their claims.  Devisees get notice.  Purpose of giving them notice is that we want to start clock-ticking in case they want to contest the will.  If you die intestate, we don't have contest.  The whole concept of a will contest is that we have a will to contest.  If we don't have a will, then we have a beautiful default will of intestacy.  Intestacy moves forward because we know exactly what's going where.  W/ intestacy you don't have to be sane or competent, you just have to die.  In order to contest the will, you have to have a reason.  

Contesting the Will

· You need grounds

1. Testamentary intent: did X intend to do what he did? 

2. Testamentary capacity

3. Undue Influence

4. Fraud

5. Mistake

6. Duress/ Menace

7. Revocation

8. Lack of formalities

· Hard to contest a will b/c the 1 person who could tell us can’t testify.  

· Who is assigned what burden of proof?  Person contesting has burden.

(If you are interested, we presume undue influence or fraud.  

(Example: "I'm going to hospital for operation and if I die, then all to A." If I didn't go to the operation, then it was conditional, and doesn't go to A.  We assume that if there was a piece of paper, though, that it was a valid will.  It's up to someone else to prove that there was no intent.  

· Capacity
(Same thing with capacity.  2 basic requirements.  § 6100Persons who may make a will
(Age.  you have to be 18 to make a will.  (Guardian can write will for you.)  (Mental capacity.  § 6100.5 Persons not mentally competent to make a will; specified circumstances You must be free from :

1. Mental deficiency

                  or

2. Mental derangement

(§ 6100 defines mental deficiency = that you do not understand the act (do you know that you are making a will?) OR nature/extent of your property OR natural objects of your bounty.  

(You don’t have to be too intelligent to not be mentally deranged.  Low standard.  We have higher standard for making contracts because w/ wills you don’t need to protect yourself from an adversarial relationship.

(OR  2. Mental derangement—delusions or hallucinations that have no rational basis AND relate to will.  We're just concerned with your mental derangement as it relates to testamentary capacity.  

· All of these things are hard to prove.  Put in a hindsight.  

· Also remember that mental capacity &/or derangement are only relevant at time will was made.  Focus on the writing of a particular doc.  Only knock doc out if these things are present at the time of writing the will.  

· Barnes v. Marshall p. 380 deals w/ a will where $500K is left to distant cousin and $5 is left to devoted daughter.  Our focus is was he able to make a will?  Did he also know what property he had?  Matter of evidence.  

· In re Hargrove’s Will p.394 Ex-husband thinks the kids not his so doesn't leave them anything. Son contests: Dad suffering under hallucination that I wasn't his.  So question becomes not that he was a threat to society, but did he function with this delusion that led to the will.  Ct said yes, it does relate to the will, however, is it a delusion?  Is there any rational basis for the belief, even if it's wrong?  So here if he caught his wife with another man, then there might be a rational basis for believing what he believed.  If there is a rational basis, then it's not a § 6100.5 legal delusion.  This isn't medicine.

· Gonsalvez v. Superior Ct  deals with blaming atty b/c atty should have known that testator was a little wacky when she came into the office.  Ct says that attorney is not the psychiatrist.    

· Undue Influence  

· UI is tricky & varies depending upon the ct or the time.  

· Problem w/ UI is that it is rarely overt.  

· UI is somewhere in btw threats & due influence, like friendly advice.  UI is not threats, but it might be a fear of threats.  It's not friendly advice, but X has no control but to accept the advice.  

· The person who is unduly influencing wants  a particular result—usually to benefit.

· Person claiming UI has to come up with suspicious evidence that will shift the burden to the other side to show that there is no UI.  If you have to show that you didn't do something, that's harder.  

· Suggesting UI
· Confidential relationships.  

( Blood relationships are not automatically confidential relationships.  

· Activity by influencer.  
(Some juris want actual activity, other juris just want to see oppty or susceptibility or undue profit.  

· No independent advice.  

(That dad was stopped from going to atty.

Once you show confidential relationship, 

activity by influencer & no independent advice

[image: image1.wmf]
the burden shifts to influencer to show NO UI

· Haynes v. 1st Nat’l State Bank of NJ p. 404  Isabel is the grandma who has two daughters, Dorcas and Betty.  Betty has two sons H1 and H2. Betty's two sons contest Grandma's will.  Dorcas is married and they have a bunch of kids, K1, K2, K3.  Before bad times, Betty & sons lived w/ Isabel, Dorcas lived in NJ.  Isabel is relatively wealthy.  Half $ to Dorcas & half $ to Betty. Then things change.  Betty & sons move out and Isabel moves in w/ Dorcas.  Isabel is aging but capable.  But then, Isabel instead of going to her normal atty starts going to Dorcas's family atty and he starts preparing new test’y docs for her.  In these docs, Isabel changes her estate plan and basically leaves everything to Dorcas’s family and cuts out Betty's family.  Then we have suspicious stuff.  Old atty tries to contact Isabel, Isabel says, I can't talk now because Dorcas is around.    Again, all of the documents are changed.  Then once everything is signed, Isabel dies.  Haynes bros contest the will.  They are entitled to contest b/c they are interested parties.  They could take had Isabel died intestate.  They can't really show capacity b/c hard to say that she was totally w/o capacity.  The only thing they Haynes bros can bring up is UI.  1st show confidential relationship.  Mere fact that blood-related ≠ confidential relationship.  Because Isabel aged, she reposed trust in Dorcas and depended on Dorcas.  Then have to show activity.  Decent claim backed up by med evid that Isabel was susceptible, especially since she has aged.  Dorcas had plenty of opptys.  Also, Dorcas got her family atty to help Isabel even though Isabel already had her own atty.  So no independent advice b/c she won't let Isabel see atty.  But this does not prove that Dorcas had UI.  But it creates enough suspicion that it shifts the burden to the other side.  Here they boys succeed.  When burden shifts, Dorcas has to show that she did not exert UI.    The atty could say that she looked fine to him.  They also have changed circumstances.  Dorcas has provided a home for Isabel.  This is something that the dutiful daughter has done that Betty's family hadn't.  We also have evidence from Haynes bros that Isabel was a little put off by them.  They are draft dodgers who chase after women.  It doesn’t prove absolutely beyond doubt that Dorcas did not have any undue influence.  BUT it just proves that she's got something to meet her burden.  

· Fraud = poisoning the mind.  

Fraud =

1. False material facts

2. Done with the intent to deceive X

3. X reasonable relies on the false material facts

4. X changes or makes a particular will

· The frauder doesn't necessarily have to benefit.  

· The will has to be the fruit of the fraud.  In other words you can tell someone lies, but if they don't do anything about their will, then nothing happens.  

· Sometimes UI & fraud go hand-in-hand.  

· Fraud is also difficult b/c you have to prove that someone actually did something or said something.  

· In re Robin's Estate p. 429 Mom married to dad.  They have two kids, S & D. Mom & dad get divorced.  Dad & D, Mom & S.  Dad goes off, and Mom does a series of inter vivos transactions to S.  She then has a will that leaves property equally to S & D.  Problem is that when she dies she's given most of her stuff to son inter vivos & when prop leftover is split btw D & S, D is left w/ $61.90 and wedding right.  S left w/ $61.90 and $12K in inter vivos gifts.  D tells dad that she got cheated.  So dad gets mad & writes new will leaving S out.  Dad dies, S sues.  He says fraud, claiming that S lied.  She didn't mention that she got half of the probated estate.  So she deliberately downplayed extent of what she received.  S claimed that D knew dad had more $, and that by lying to dad she could get him riled up.  S thinks will is product of fraud & should be thrown out.   Fraud hard to prove unless D admits to it.  D  claims it's not fraud.  She did lie.  But she lied b/c she was seeing things from her own standpoint.  She was annoyed.  So while she intended to say what she said, she didn’t do it intending to change his will.  More like exaggeration.  S did end up making out like a bandit.  Also evidence that dad was annoyed w/ son anyway.  So instead of dad being defrauded, D’s lie acts as an impetus b/c he was going to do it anyway.  He didn’t reasonably rely on that particular lie.  

· No-Contest Clauses.  
(Sometimes people no-contest clause in the will: IN TERROREM.  

(No-contest clauses says in the event any beneficiary under this will attacks or contests the will or any of its provisions, then I leave such beneficiary $1.59 or I revoke any gift to B.  Problem w/ in terrorem is that it only affects people who are provided in the will.  

(We allow these clauses to be in wills.  It’s like a conditional revocation based on what happens.  

(In § 21300-08 a no-contest clause is not enforceable to the extent the beneficiary w/ probable cause brings a contest that is limited to one or more of the following.  In other words what they're saying is that it's valid, but if you're bring contest based on UI, then you'd better win.  

(However, § 21306 if you have probable cause & you're claiming forgery or revocation, then even if you lose we're not going to enforce no-contest clause.  W/ forgery, it's either grandma's signature or it's not.  The will is either revoked or it's not. The other stuff asks what the testate was thinking, which is more difficult.  

Intro to Trusts

Trusts

· Basic setup:  We're dealing w/ gratuitous transfers where donee hasn't done anything other than being himself.  No bargaining-offer-acceptance going on.  

· A trust is also a way for someone w/ property or wealth to control that wealth when they want someone else to benefit.  

· So 1) gratuitous 2) concept of control.  

· Trusts based on concept of trust or concept of untrust.  

· (Example: I don't trust Mr. Harmon, but I want to give him money, but I don’t trust him to take care of it.  So I give $10 to Mr. Davi, and I give a second $10 to Mr. Davi in trust to use for Mr. Harmon's benefit.  Thus, I have parted w/ money, but not w/ control.  

· (I have given gratuitously, but instead of transferring full title of $10, here I have split the title.  Mr. Davi gets the legal title to the 2nd $10, but Mr. Harmon has the beneficial title to the 2nd $10.  If Mr. Davi takes the $20 and runs off, Mr. Harmon can sue Mr. Davi b/c Mr. Harmon has rights.  

· A trust consists of split in title btw the trustee and the beneficiary.  Donor no longer has any title, but has set something up where donor still has control over what will be done with the prop.  

· Why make a trust?

(b/c you "trust" certain people to do things & you don't trust other pple to do things.  

(b/c pple want to protect it from themselves.  

· The will and the trust sometimes interact.  Trusts are useful b/c if done correctly they can avoid probate.  Obviously attys are going to be involved in estate planning.  

· Why doesn’t' everyone have a trust?  Same reason don't have a will.  Also formalities.  Also most pple would rather use $ for themselves.  

· Vocab 

· “Donor” / “Settlor” / “Trustor” / “Creator” / “X” = the person who has the property and wants to make use of the property 

· Property to be given = “trust res,” “the trust corpus” or “the trust principle.”  Can be $, prop, combo, etc.  

· This is done via declaration (which can be oral) or trust deed.  

(Unlike will we can have oral trust.  

(Trust deed is not in Cali b/c that's mortgage.  

(Declaration goes to trustee.  

· “Trustee” holds legal title of the prop, trust res or corpus & assumes fiduciary duty to the beneficiary.  Trustee can be individual, corp, or any type of bus. entity. 

· “Beneficiary” holds equitable title. W/ equitable title, you have rts.  You don't have rt to possess the stuff outright.  But by equitable title, you have rt to enforce the trust to make the trustee comply w/ terms of the trust.  

· Characteristics of Trusts:  

1) split in title, 

2) enforced by a fiduciary responsibility,

( a fiduciary is one who puts another person's interest ahead of their interests.  -(Fiduciary duties can be enforced.  

3) trust can be a lifetime or inter vivos type of transaction or arrangement.  Therefore it can interrelate w/ provisions of a will or it can go on after death.  

· There are several ways you can have this Settlor-Trustee-Beneficiary relationship.  ---(Settlor = trustee.  The settlor will now have duties to enforce legal title.  

(Settlor = beneficiary.  [You can do this if you know you'll be ill or if you don't want to be bothered with it.]  

(Traditional setup of 3 different people, S, T, B.  

(BUT NO trustee = beneficiary b/c then you no longer have split title.  [You can just give inter vivos gift or you can set this up in a will.]

· 2 basic classifications of trusts.  

· The 1st are implied trusts.  

(Ct remedies for cause of action. 

(A constructive trust uses trust terminology to achieve a certain goal (prevents unjust enrichment).  Example: A devises prop to B, no mention of trust, but relying on B’s oral promise to hold the prop in trust for C, cts have held that B holds as a constructive trustee for C.

(The other is a resulting trust, where someone tries to set up a trust but it fails (implied equitable reversion in the settlor).  

· The 2nd classification is explicit, direct trusts. 

(business trusts.  ERISA is a business trusts.  

(charitable trusts.  

(private family trusts.  

* Both charitable and private can be created at 2 different times.  1st is at death (test'y).  Other way is before death (inter vivos).  This differs from a will b/c a will only transfers test'y.  

· We do have a device called "pour-over" where property testamentarily can pour-over into existing inter vivos trust.  They can do this by passing legislation saying they can.  There can be a relationship btwn death & life.  

· The idea is to have control.  You can determine when the beneficiary is to get payments.  Trust is almost limitless.  

· But there are two basic types of control.  

(1st is to make the trust revocable.  

(Or a trust can be irrevocable.  Within an irrevocable trust, the one thing you can't do is get it back.  

· Basic requirements for a trust, §§ 15,200+ (very vague requirements)  

(Definite beneficiary.  § 15,205.  A trust other than a charitable trust is created only if there is a beneficiary.  The beneficiary is a named beneficiary or someone who is presently identifiable.  Problem: when beneficiary is a vague group, no method of ascertaining.  

(Moss v. Axford p. 479 X leaves in trust to person who gives me best care in my declining yrs. X dies.  Sister claims that X tried to set up a trust to give money to trustee to then distribute to person with equitable title.   However, it's not named who that person is.  Here it's so vague that the trust fails.  If the money that was supposed to go into the trust fails, then we have a resulting trust.  That means the money would go back to the estate that would then go intestate.  Unfortunately we end up with indefinite beneficiaries.  [Resulting trust is a legal fiction.]  However, ct says X has given the trustee powers to determine who gave the best care.  Therefore, it is a group of pple that can be determined based on standard for trustee to determine.  § 15205 (b)(2) a grant of power to select is fine.  

(Charitable trusts excepted.

(Animals?  You can set up honorary trusts for them (they can’t enforce trusts b/c they can’t sue).  § 15212 Trusts for care of animals; duration.  A trust for the care of designated pet animals may be performed by trustee for the life of animal. It can be done as long as trustee is willing to do it.  SPCA is usually willing.   

(The idea of definite beneficiaries is that we know who is going to be able to enforce the trust.  

(Property.  

(You have to leave something tangible.  

(Prop can be any interest in any type of prop.  

(Trust property can be a future interest.  

(Problems usually come about w/ segregating or vagueness.  

(Problems w/ property that is non-alienable.  (some causes of action, tort claims, titles (like professor or M.D.))

(Prop is only specifically alienable to a certain class.  You can't then setup a trust structure to give it to someone who can't receive it.  

(If you can't do it w/out a trust, you can't do w/ a trust. 

(Can't put in an expectation.  [If you really expect dad not to make a will, that's not property you can put in trust.  An expeectation is just an expectation.  It's not property.] 

(Brainard v. Commissioner  p. 485.  Mr. Brainard has an i.v. trust and says "I am the trustee of all profits I make in stock market this year for benefit of the kids.”  Mr. Brainard based his declaration of trust upon an interest that had not come into existence & in which no one had a present interest.  So no trust until profits came in and Mr. Brainard credited them to the beneficiaries on his books of account to show his intent.  Mr. Brainard could have said, I am trustee of 200 shares of GE & any profits I make this yr for kids.  This would have been more definite property even though creating something in future.

(This is a standby trust.

      (Intent

(Need present intent to create a trust even though it concerns future interest.

(Ct usually finds intent when there are duties given to trustee.  Duties can be anything, but has to be something active.  If trustee has no duties, then it’s passive or dry & will fail.


(§ 16,200 + Powers of Trustee

(What you don’t need to say in a trust: 1) to actually say word “trust, 2) actually name trustee (b/c ct can always supply), 3) consideration (can be totally gratuitous)

(Big problem is use of precatory language “I wish.”  Do we have trust or outright gift w/ wishes attached?  

(Spicer v. Wright p. 490 $ to my sister to dispose of as we agreed, $ to S & D, & it’s my desire that they use $ to take care of Aunt Laura. 2 different cases.  In Spicer, sister claiming outright gift.  Person claiming trust is X’s husband.  He says she tried to make a trust but she didn’t put in active duties, so the trust has to fail.  If trust fails, it goes back to wife & then intestate, which of course would go to him as spouse.  Other case, S & D want outright gift.  They look at word “desire” so they say while Mom would “desire” that we take care of Aunt Laura, we don’t “have to.”  They say it’s precatory language.  So ct tries first logically.  In Spicer case, we know she was trying to make sure husband doesn’t get, so it looks more like outright gift.  In other case, looked at entire will.   Mom already gave S & D outright gifts.  Rest of doc indicates it’s not precatory language.  

· Purpose.  A trust may be created for any purpose unless illegal or against public policy.  

· * Example: against public policy: restrictions on marriage or trusts that encourage people to commit torts or crimes or immorality: divorce or infidelity; defraud creditors;  [Avoiding or postponing creditors is fine, but defrauding them is not.]  purely capricious.  [Reasonable restrictions are okay.]  

· Formalities. not many.  

*Less than a will in proving a trust's existence

*B/c a trust can be inter vivos, we assume that the person who can tell us what they really wanted is still alive and can tell us what to do. 

 *If it is a test’y trust, then the formalities come w/ a will.  

*Trust can be oral.  

*But test’y trusts have to be in writing & real estate b/c of statute of frauds.  

*If the trust is setup of $ or personal prop and later purchase of real property, it doesn’t mean that later it has to be in writing.  We're mean a trust initially set up with real prop.  

*Delivery of prop to trustee?    Really what we're only looking at is settlor doing something to divest full control.  Settlor has to give up something to show settlor no longer maintains full control.  

*Who can be a trustee?  Anyone who can hold prop, individuals, corps, etc.  In probate, the personal rep has to be resident of jurisdiction of state.  A trustee doesn't have to be a resident of the state (partly b/c trust doesn't have to be test’y).  

*Goodman v. Goodman p. 496.  Trying to get around: when you have an oral trust, then sometimes your problems are more of a practical nature.  Problems of what were the terms, what did you mean etc.  While inter vivos trust set up by living person, you can still die. Just b/c you die doesn't make it a test’y trust, it's still an inter vivos trust.  In this case son turns cabin over to mom, but he says that his kids are supposed to have it when they are responsible.  Mom says this was the trust and these were the terms.  Mom's thinks children become responsible when they turn 21.  Clive's children are now 25 and 26 and are trying to sue Mom.  Mom says if I breach my fid. duty by not turning it over to them then that starts the clock for suing.  They had 3 yrs, it's more than 3 yrs they lose. So she doesn't mind admitting that there was an oral trust.  Ct says we have to look at terms of trust.  It was for a proper purpose.  Ct says that the idea of responsible doesn't mean any particular age.  So we haven't blown statute of limitations b/c it hasn't started to run.  Other problem w/ oral trust is what standards do you use to determine someone is responsible.  It's up to the ct to interpret.  This is where extrinsic ev comes in.  While we have oral trust, the problem is in actually proving what the terms of the trust are.  

*Trusts are also used for an estate planning tool: avoid or benefit family members: avoid probate.  Trust can work hand in hand w/ testamentary provisions.  Part of the problem w/ doing that is the whole thing of retention of control.  If settlor retains too much control, we don't have trust.  We're obviously going to cut some slack, but pple have difficulty giving up control.  

*What if things change and settlor wants flexibility?  Pitfall for retaining control is that you might not have real trust or you might have adverse tax advantages.  

*Ways to retain control b/c of legislation.  

*People also want control when it deals w/ testamentary significance.  

*totten trusts- I go into bank and instead of setting up something in joint tenancy, my purpose is to benefit you but only when I am dead and can't use the money.  I don't do j.t. b/c I don't want you to have a present interest.  I want postponed enjoyment.  Trust set up as a bank acct, so I can add, w/draw or close it out.  Control over test’y  means.  When I die, you get the acct.  

*Green v. Green p. 504, the man sets up totten trust accounts for his daughters from a prior marriage.  Of course the new wife questions this arrangement claiming that these were not trusts b/c he had the rt to take out and put in.  So his retention of control means that he as settlor never really parted w/ full control.  Ct says not a good arg in the age of banking institutions.  Totten trusts are banking protection.  Also people want to do this.  It allows people the flexibility w/o the formalities.  These arrangments would theoretically run afoul but are statutorily put in for various purposes.  We allow them as trust b/c that's what people want to do.  Just b/c you put money in a trust account doesn't mean you avoid taxes.  The pple who get upset about totten trusts are the probate establishment, who think there's fraud everywhere.  Probate establish reformed itself into estate planning establish.  But these things that have test’y characteristics we allow through statute.  

* Pour Over trusts (2nd thing dealing w/ test’y) 

*set-up. 1.) Inter vivos trust 2.) Will gives $ to Trustee 3.) (X) dies 

*in effect assets from the will pour over into the trust.  

*Normally it would be so what?  But w/ pour over, we have legisl that then says 4.) $ to trust not "probate"  In other words this is not a test’y trust.  It's like funding an inter vivos trust.  If we had set-up an inter vivos trust, the trust is not probate property.  We're doing here the same thing here.  

*Traditionally you can't do that.  You can add to a trust, adding death $ to trust is a probate transfer of assets.  And if it's probate, it has to go through probate.  Only way around this is legisl: § 6300 Test’y additions to trusts ---

*Once again we have something w/ test’y character that we're going to carve out.  You can leave $ by will to a trust.  As long as you identify that trust, then 1.) is not deemed to be held under test’y trust of testator, but it is held to be part of the trust that is to be given.  

*Counter common law intuitive logic, but it's what pple want.  Pple want control of $ until they die.  Then what's left over they can fund trust.

*Chymer v. Mayo p. 520 Silly case b/c it's before legisl.  Wife sets up IV trusts.  Assets from trusts will be proceeds from life insurance, annuity.  In other words, when I die, this trust becomes funded.  Beneficiary is her husband.   Idea is rather than leave $ to him outright, she is putting $ in trust and providing for his needs.  Problem is that it's set up w/ all the formalities and then they divorce.  Before she dies, she forgets to revoke the trust.  When she dies, the trust gets funded and husband (w/ his new wife), ready to take it all.  Her parents are the ones who are fighting this.  Parents want trust to fail so it can go through probate—through will or intestate.  If she's divorced w/o children, it then goes to her parents.    

*Revocable trusts.  Biggest exercise of control that you could possibly have.  

*In Cali we presume that a trust is revocable.  (Not all juris do.) 

*Why? It allows pple to set it up, but since trust is a business doc, we assume that you want to retain control so that if something goes wrong you can amend it.  

*Because a trust is presumed revocable, if you setup a trust, spouse is bene, & you get divorced, that doesn't revoke.  B/c it's revocable, then you have to do it.  Revocation by operation of law deals with a will, not with a trust.  

*The only time there’s revocation of a trust by divorce is if it’s a test’y trust b/c in effect what you're doing is revoking a will that contains the trust.  

Protective Trusts

· Many trusts have protective clauses.  
· Protect beneficiary & trust prop.  

· If there is a life bene and contingent bene, want to make sure that there's something for the contingent bene.  

· To protect CB from B, have to protect against creditors, who want to be paid.  If B becomes indebted to the creditors, instead of getting $ from bene, they want to get it direct from source.  

-->If I give $ to B of A for your benefit and for aid in certain ways, & you go to Nordstrom's & run up debt.  Instead of getting it from you after getting $ from B of A, Nords want to get it from B of A.  Easier to get $ straight from trustee.  

-->But protective clauses are set up to eliminate or deal w/ these situations.  

· When you have beneficial title, you have beneficial interest.  It might not be something you can hold on to, but you have prop.  B/c you have a prop rt it is alienable, you can sell it.  But if property trust is alienable  it defeats the purpose b/c the purpose was to make sure you get a certain amount of money at certain times.  So if you can sell this, then you won't get it.  So that's why we have protective clauses.  

1) discretionary clauses. –Protect the corpus of trust from bene & bene from himself 

a. "Pure"--whatever time basis as to trustee’s best decision. Trustee has full discretion whether to give you anything, when and how much.  Trustees tend to be rather conservative.  They have fiduciary duties to the settlor and to the bene.  “I leave my estate to my trustee, my wife, to administer to herself as beneficiary and contingent beneficiaries the kids.  Usually pure discretionary power goes to where you know who trustee is.  

b. "Purpose discretionary clauses”—Example: to distrbute to B for B's education, support or welfare, health, etc.  

c. “Supplemental Needs”--powers that take bene’s assets into acct & tell the trustee to do things only when Medicare doesn't cover or runs out.  

2) Spend thrift
3) Forfeit clause--controls B's actions.  Says if B doesn't graduate law school, then B will forfeit his interest under this trust.  Or if B attempts to alienate or sell interest then forfeited.  Of to my wife for life, but if she remarries, she forfeits.  Forfeit protects B from B.  

· Problems deal w/ beneficiary himself.  Ex: if trust is for edu of beneficiary, trustee has discretion to define edu.  Any type of edu or only formal edu?  Also suits as to whether trustee has to take bene’s income into acct.  All depends on the trust. 

· Whole idea of control.  

· Fights from beneficiaries who want a MORE EXPANSIVE view.  

· Creditors also cause problems. If a bene runs up bills or becomes indebted the creditors want pmt.  If bene has own $ creditors can get it.  However, the creditors would rather simplify matters & send notice to trustee:  please direct all payments intended to bene to me 1st.  Under this situation, if we have no protective clause, then legally trustee has to pay creditor and if pays bene instead, trustee could be held liable legally.  If we have discretionary clauses creditor can still get from trustee if trustee decides to pay.  

(Wilcox v. Gentry p. 566 Husband sets up trust for benefit of wife Isabel.  At her death it goes to kids.  It's a discretionary trust in that trustee has discretion to distribute income to allow her to live, to help her along.  Rather than mandatory clause to distribute income quarterly, it's discretionary.  Isabel commits fraud, she's sued.  Ron & Nancy get judgment against her for fraud.  Isabel has no bank accounts, she lives w/ 1 of the kids, she doesn't work.  So Wilcoxes can't get paid.  The Wilcoxes notify bank—they don't want to wait until trustee decides to give $ to Isabel.  They want to be paid now.  But they can't.  If it's discretionary, you can't force discretion.  When bank decides to exercise discretion, then they have to pay it to Ron & Nancy.  Why not force discretion? 1) creditors take risks when they become creditors. BUT more importantly 2) THE KIDS.    The trust was sent up for contingent beneficiaries, the kids, not for creditors or 3rd parties.  The trust is to take care of Isabel, and then to take care of the kids.  Ron & Nancy can pressure Isabel to get bank to use its discretion.  If there weren't the kids, it would probably come out the same way b/c the husband set the trust up for Isabel.  

· A spendthrift clause is different.  A spendthrift is someone who wastes money.  If bene might be a spendthrift, then we could put spendthrift clause which restricts alienation of income/principle, alienation voluntarily (selling interest in trust) and involuntarily (creditors from getting sued).  

(Creditor cannot force the trustee to give $ to the creditor directly.  But once bene receives $, he can alienate it. Spendthrift deals with protection on trust itself.  None of this matters once someone gets the $.  

(In CA, we allow the existence of spendthrift trusts § 15300 Restraint on transfer of income.  

· Exceptions for public policy reasons: certain creditors allowed to get from trustee even w/ spendthrift clause, overriding intent.  2 types of creditors, voluntary (extend to you like stores, credit cards) and involuntary (pple through no fault of their own find they are now owed something by someone else).  It depends on jurisdiction, pple who are owed child support, spousal support can get $ from trustee.  

(Even though against settlor’s intent, if you have gone through appropriate legal processes to be creditor, then society is going to say, if there is $ there that good creditors need, then they should be allowed to get it.  Otherwise we (taxpayers) are going to end up paying them.  

· Cases ask:  Is this clause valid, and what effect on creditors and are we going to carve out exceptioins?   

· Broadway Nat’l Bank p. 571 Dad is settlor, son is bene. Shopkeeper is 3rd party.  Son runs up bills w/ shops.  Shops try to get pmt from son, but he doesn't have anything.  So shopkeeper wants $ from Bank and we have spendthrift trust.  Ct says trust is fine and even if this means the shopkeeper is going to have to wait and get it from the son, as a creditor you should have known better and should not have extended credit or you did at his own risk.  Shopk’r will get paid when son gets paid. Shopk’r can take it from him them.  

· Scheffel v. Krueger p. 573 Deals w/ involuntary creditors who do need protection.  The creditor is sympathetic person: a victim of child abuse.  Through suing gets a ct judgment.  When the mother goes to collect it, abuser says, I don't have any $.  Mom decides, let's go directly to trust fund & sues in order to open up trust fund to get paid.  The ct says, spendthrift trusts are fine, but the only exceptions are the public policy exceptions.  But who gets to decide public policy?  Can cts decide public policy?  If this is a matter of legisl, then legislature is one who gets to determine what comports w/ public policy.  Ct doesn’t let creditor take b/c that arg was taken out statutorily.

(2 instances where creditors can reach trust money.  1) when settlor is also the beneficiary.  2) when trust is set up for the purposes of defrauding creditors.  If it fits into those 2 cases, public policy by legislature, we will allow creditor to reach.  Here, it's not.  The settlor is not the beneficiary.  Bad result.  

· Bacardi v. White p. 577 Looks at it differently depending on who you happen to be.  So for involuntary creditor, spousal supprt etc. or the state has to give welfare, we want those 3rd parties paid. The two cases are essentially the same—you have to have statutory permission for public policy exceptions.  

· Historically, spendthrift trusts have been attacked b/c associated w/ rich pple trying to get out of their obligations to society.  

· Fedral trade commission v. Affordable Media p. 585  Scam artists set up Cook Island trust account.  They had to bring the $ back though.  Is this modern version of trust set up to defraud?  Most jurisdictions have fraud exceptions.

Trust Termination/Modification

· Can you change, modify, amend or terminate a trust?  It depends on a lot of things: Who’s seeking the change or termination?  What type of trust do we have?  

1. By Settlor (so of course I.V. trust) 

a. generally trusts are irrevocable.  In Cali, trusts are revocable. 

b. if revocable 

(1) Follow trust 

(2) Follow statute -- usually provide two requirements: 

(a) writing 

(b) delivery of writing to trustee [Why delivery to trustee?    

       Notice.]  A trust is a business document 

c. If irrevocable 

(1) Show Undue Influence, Fraud, etc. 

(2) See #4 [which is essentially you have to gather beneficiaries and try to        

       make terminable in ct.] 

2. By Trustee 

a. Generally NO.  It's like prison warden setting prisoners free. 

b. "defacto" Maybe if tax laws changed & this would not be the way to hold $. Or  

      if trust funds are so low that it doesn't make sense to keep it.  Very specialized   

      situations though.  

3.  By Beneficiaries 

a. Need consent of ALL beneficiaries, including contingent beneficiaries. 

                AND

b. Modification or termination will not defeat material trust purpose.  If we have   

      a spendthrift clause in our trust, a spendthrift trust then is a material purpose.  

     There are other types of purposes: like if it's been set up for education.  

4. By Settlor + Beneficiary (obviously has to be I.V. trust) 

a. Consent of all (this could be problem if beneficiaries are also issue, meant to  

     take care of generations.  Cts are loathe to say that irrevocable trust can be  

     revoked.) 

b. Trust purpose accomplished or not thwarted.  

c. In CA, only need consent of all § 15404 Modification or termination by settlor & all beneficiaries.  If settlor joins in, he can change his mind about the purpose.

5. By Law—Trusts were a creature of equity, so ct has almost always retained equitable power to do what is fair & just.  

· Modification/Termination by the Settlor
· Connecticut General Life Ins. Co. v. 1st Nat’l Bank of Minn. p. 629: 1964 Will 1 to Wife1; 1967 Will 2 to Wife 1 and I.V. FBO (future benefit of) Wife 1 + Kids.  IV revocable by writing/delivery. 1972 Divorce. 1973 Will 3 to Wife 2 "revoking all prior wills and trusts."  1973 - (X). Inter vivos trust was to be funded by insurance policy.  Following his death we have two obvious claimants, Wife 1 and Wife 2.  Wife 2 claims that everything b/f 1973 was revoked by either operation of law (divorce) or specifically Will 3, which is a writing revoking the trust.  Therefore, when the $ comes into the estate, it goes to Wife 2.  The whole case hinges on idea of termination.  Divorce terminates or revokes portions of the will that provide for the former spouse.  Divorce does not revoke a trust b/c if it's revocable, you should revoke it.  So provision for former spouse is revoked by testamentary will, but not inter vivos trust.  Wife 2 is claiming that trust is revocable by way in trust.  It seems clear that husband wanted to revoke IV trust & didn't want to benefit Wife 1.  However, ct mentions that there are other benes here.  If everything goes to Wife 2, what do his kids get?  They have been tossed out.  Ct says, yes writing and delivered.  However, ct says the writing in Will 3 is not effective. Ct says will does not revoke b/c will is only effective upon death.  Therefore, writing does not come about until death.  [Rule is that when settlor retains power to revoke a trust by a transaction inter vivos (notice to trustee), he cannot revoke the trust by his will.]  This is a legal slight of hand to achieve a particular result.  Ct tends to construe in moralistic way.  Ct requires strict compliance.  If husband had been aware he would have been more explicit.  In a way, this case is not satisfying b/c the whole purpose is to give effect to the person's intent, which doesn’t happen.  But ct says that if you're going to get involved in these bus trans, then you have to be more explicit.  To avoid this, he should have been more explicit in the trust: "revoked by anything including will.”  

· Modification/Termination by the Trustee—In general no, but can be done the de facto way.  Such as when trust is terminated b/c there's nothing left in trust.  

· Modification/Termination by Benes  More common situation. 

· They want $ now free of trust so they can do w/ it as pleased.  

· Or maybe they're contingent benes.  

· W/ benes trying to contest trust, cts have problem b/c settlor could have left it outright, but the settlor didn't.  

· We will allow the benes to terminate on 2 conditions.  

1) all beneficiaries agree and 

2) major purpose of trust is not thwarted.  

· Adams v. Link p. 632  Mildred has siblings.  Instead of leaving anything to them, she leaves entire estate to trustee to distribute income to 2 friends for rest of their lives, after that all to charity.  Mildred dies.  Siblings contest will (want it to go intestate).  Threat of litigation; friends don’t want to spend $ defending.  The parties get together, siblings, friends, charity w/ settlement agmt to terminate will contest & ask ct to terminate the trust and distribute trust proceeds in a particular way, let's say 1/3 for each.  Only Mildred isn't here & trustee.  Trustee is fighting this.  They think "we" are everybody & they all agree on termination.  The ct says it’s true everybody’s here.  However, termination would defeat major purpose of trust.  Purpose: make sure siblings didn't get $; make sure friends have life income so that they are never to be wanting; to the charity who was supposed to get the residue.  Mildred also wanted them to have $ in the future, not now.  How to get around this?  2 friends could have disclaimed & then contracted w/ sibs to get some portions.  But this relies on sibs to perform, which can be difficult to enforce.  Mildred wins.   

· Amer. Bank of Cheyenne v. Miller p. 635  Evelyn's husband sets up a trust to her for life, then following her death to daughter Vivian and son-in-law Grant for life.  Then to Vivian and Grant's children per capita to get money for their education until they reach the age of 35.  Following that to the University of Wyoming.  Evelyn dies.  Vivian dies and her life estate also terminates.  Grant then assigns his interests to the three kids.  (Like disclaiming.)  The boys say we are 35 yrs and since we've gone to U Wyo, we're educated so it's time to terminate the trust.  The trustee says no.  The trustee says that acc. to terms of trust, the idea was to Evelyn, Vivian, Grant and kids.  Since Grant is still alive, Grant can still have kids that might take in the future.  Therefore you don't have the consent of all.    What was set up was this sequential ownership rather than let's have it now.  

(Why is the trustee opposing?  He is the guardian of settlor's intent.  Also owes duty to all beneficiaries, current, contingent and very contingent.  

(But acc. to the trust terms, after these life estates it's to go to the children of Vivian and Grant, their mutual children.  Vivian is dead.  Thus, you don't need any more people to consent.  So if the kids and the university consent, they can terminate.  Cts allow termination b/c purpose of trust has been fulfilled.  60% was held for them education, 40% will go to University.  So boys want 60% now.   

· Modification/Termination by Operation of Law 

· When purpose has been fulfilled or thwarted.  

· Walker v. Walker p. 644 Trust purpose & settlor’s intent thwarted.  So ct allowed reformation.  They used extrinsic evidence to find that settlor intended to eliminate or minimize adverse estate tax consequences to his & wife’s estate.  

· Many trust set up for tax advantages.  If Congress removes tax advantage, that thwarts purpose of trust.  

· We also have explicit trust terms, which is different b/c it sets up something more definite.  

· There can also be changed circumstances, which is another way trust purposes can be terminated.   
Charitable Trusts

· Nature & Purpose
· Charitable trusts are somewhere in btwn outright gifts & non-profit charity.  

· Generally set up & funded at one time.  But doesn't take donations from other people.  It’s on-going.

· Why not give one-time gift?  Like a non-profit charity, it can last for a long time. 

· More control: your trustee administers rather than the organization.  

· Charitable trusts set up to fulfill donor's desires or needs.  

· Called a trust b/c it has typical-settlor-trustee-beneficiary set-up.  But different b/c benes are group or class rather than definite pple.  (Remember one thing needed for trust is definite benes.)  

· § 15205 Designation of Bene provides a trust other than a charitable trust is created only if there is a beneficiary.  We carved out exception b/c we want charitable trusts.  

· B/c it's more than a one-time gift & charitable trust can last into perpetuity, we're going to exclude charitable trust against rule against perpetuities.  

· Exceptions b/c it's set up for a good purpose.  

· One of the reasons we want definite beneficiary is that someone has to be able to enforce trust terms against trustee.  Here b/c set up for general purpose, atty general enforces these.  

· A charitable trust can have favorable tax advantages b/c tax laws favor those who do good things.  

· Some jurisdictions limit charitable trusts that are testamentary to a certain percentage of the estate.  Otherwise we don't have many restrictions. 

· Why do charitable trust?  Some pple don't have family, or don't like their family or have already provided for their family; taxes incentives (big reason for wealthy testators); control; and b/c they care.  

· But has to benefit the community in general.  In effect what it will do what government should be doing.  Clear purpose.  Gen. good purposes: health, religion, education, government, poverty, promoting spiritual awareness, promoting healthy habits.  

(BUT: Promoting one particular political party is not good.  Another bad purpose is if you say for the elderly.  The elderly don't fit in the big groups of health, religion, etc.  

(Good charitable purposes are contextual.  The atty general after trust has been set up makes sure that it operates the appropriate way.  

· Shenandoah Valley Nat’l Bank of Winchester v. Taylor p. 653  Charitable trust: To Bank in trust to divide income among 4th graders at Easter and Christmas, to be used by them for educational purposes.  Fight between the 2nd cousin & bank.  Problem b/c will leaves entire estate this way.  So if the trust fails, the will fails.  Ct faced w/ problem of intent.  Was it "good"( charitable or was it "bad"( benevolent.  Words are all there, but cousin says you have arrange words in proper manner to show intent.  Cousin says there no charitable educational purpose b/c children can't manage $ for their edu.  The Bank distributes $ at Easter and Christmas and they spend money on candy!  This is free spending $ for kids, which is not a good charitable purpose.  So cousin says, therefore, what he really wanted was Christmas and Easter kid get $ & think "wasn't Charlie Jones a good guy" rather than using it for something educational.  No guarantee that they're going to use $ for edu.  No nexus that connects the two of them.  Ct says not going to rewrite trust here if his intent was not to create trust.  He could have set it up differently & that's cousin’s strongest pt.  He could have made bank buy books for kids.  So when it could have been written like that, but wasn't, ct not going to supply intent.  If you really want something to be charitable, then it needs to be more explicit.  Need more clues.   All of these cases come about b/c someone was not explicit. 

· Cy Pres.  Cy pres means "as near as can be".  

· We want to keep charitable trusts alive.

· So if we have problems w/ charitable trusts as they operate, we might change purpose or the benes.  

· When to use cy pres: 

1. Original purpose outmoded/illegal.  

2. Original purpose is impractical.  

3. Trustee; Beneficiary doesn't accept or changes.  [Like when the school closes.]  

4. What court does is look at what X would have done and try to find something from the trust instrument. 

1. General/specific charitable intent.  

2. “Gift over"—If something is wrong w/ first thing, do we have alternate takers?  [Such as "if for any reason this trust can't happen, then I direct it goes to Boalt 2ls."]  Problem we have here is that this comes about many yrs after settlor is gone & we have to go to ct.  

· Example of outmoded original purpose: The Buck trust p. 675 set up for poor in Marin County.  Ct didn’t allow cy pres, but Rst 3rd includes “extent it becomes wasteful to apply all of the prop  the designated purpose, the charitable trust will not fail but” ct can cy pres. 

· Estate of Crawshaw p. 663: Example of beneficiary changing.  Chester has a will that leaves 15% to Salvation Army and 85% to Marymount Kansas College for Nursing Scholarships.  He dies.  About 4 mos. later MKC closes its doors.  SA says this was a specific charitable purpose for part college.  SA says therefore 85% goes to residue & since we're other taker under residue, we get.  But Marymount says they have other nurses in other places.  State Univ. says we're his alma matter & we want to take too b/c we have nurses.  Did he have a specific purpose or a general purpose to do something educational?  Not mush expression of Chester’s intent.  Ct tries to figure out what he wanted.  Did he have any connection w/ this specific college?  Only connection was that his former wife was Catholic.  Did he have a gift over?  Giving a “gift-over” almost implies that if for some reason something happens to this charity, this is what I would like to do.  But no connection to Marymount and no gift-over.  So ct finds that Chester had gen. intent.  The trust doesn’t fail—but it is Cy pressed into something.  Ct knocks out SA—obvious that they should only get 15%.  Ct cy pressed into Marymont.  Chester knew State Univ. & was an alumnus, so he obviously had something in mind when he gave to Marymount.  Parent organization of Marymount can use it to benefit.

· Estate of Wilson p. 677 Example of outmoded purpose.  Wilson's trust says I leave for top 5 boys graduating from Canastota H.S.  At 1st it’s fine, but then challenged on basis that involving superintendent of education who's a gov’t figure then means state action in discriminating.  And when you use the state to discriminate, trust has to fail.  What should ct do?  Say scholarship should go to top 5 students or think of another way of continuing it as 5 boys.  Proponents say his intent was to benefit 5 "boys" not 5 people.  Even back in his days girls were there.    Proponents say why don't we cy pres that instead of superintendent decided, have another private individual decide.  Girls say even if you do that, if ct changes trust from superintendent to Fred Jones, you're still involving state action b/c court is changing doc to allow for discrim, & that also is state action.  No matter—Ct says it's not state action.  Ct not using coercive action as a ct to force somebody to do something.  Ct not making someone discriminate, instead neutrally applying laws.  

Future Interests & Perpetuities

· Future Interests:  We’ve been dealing w/ FI all along.  

· FI are presently created (NOW), but the enjoyment is postponed to the future.

· B/c you have an interest, it's like any other interest, which you can sell, devise, will to someone, creditors can reach it, taxed on it, sue for it (if FI can sue someone being wasteful).  

· BUT the 1 thing you can't do is quicken up the possession of it.  

· A FI is created now.  Therefore you have it now.  

· Remember Henson-Hammer case: Will said To Jaime for life, then to her kids.  Jaime has a present interest.  It's limited b/c it's only for her life.  Her kids have a FI that they have now.  Kids have no enjoyment from it or possession until Jaime dies.  

· PRESENT ESTATES:  

(Fee Simple Absolute is the best way to own something b/c you have it for as long as you can live.  Yours COMPLETELY.  Highest type of ownership.  

(All sorts of present estates: divided into freehold and non-freehold.  

(Think of freehold as ownership and non-freehold not as ownership, but possession.  Non-freehold is a renter.  You are entitled to possession of that place.  It's an interest in land.  

(The freehold estates have an ownership component to them.  

1) fee simples good—can sell this interest

2) life estates for a particular period of time, namely a lifetime—can sell this interest 

3) determinable, subject to a condition subsequent like to you if you pass the bar.  

4) A fee tail old thing that you have it and it goes to the heirs of your body.  Abolished in most jurisdictions.  

(If we have something other than fee simple absolute then we have to follow it with something.  After a present interest, we have a future interest.  No need w/ fee simple absolute b/c it's a perfect way of owning.  

· FI can be created anytime, when life estate is created or at another time.  

· Previously prop rts had lots of formalities.  Pple use these b/c of control.  If you want to maintain control, try to fiddle around with various FI that can be created.  

· 1st step: classify FI.  It's either ownership, absolute or limited by something.  Or it's non-ownership but possessory.  

· Classify FI in 2 major ways: what group of people gets once present estate is done.  Those two groups of people are 1) in grantor and 2) not in grantor.  So it's either going to person who gave it, grantor.  

	Future Interest BACK TO GRANTOR
	Future Interest TO NON-GRANTOR

	· Reversion (automatic)
· Possibility of Reverter

· Right of Reentry (PoR & RoR differs on what grantor has to do)
	· Remainder

· Executory Interest


	4 Types of Remainders

1)   Indefeasibly Vested

1) Vested Remainders Subject to Open (or Subject to Partial Defeasance)

2) Vested Remainder Subject to Complete Divestment (or Subject to Complete Defeasance)

3) Contingent Remainders

	SUBJECT TO RAP: Contingent Remainders, Vested Remainders Subject to Open, Executory Interests

	Contingent versus Vested Remainder Subject to Complete Divestment

1) Is remainder held by ascertained person? NO(Contingent Remainder

2) If remainder is held by ascertained person, ask whether remainder is subject to a condition precedent.  YES(Contingent Remainder  NO(Vested Remainder Subject to Complete Divestment

	Indefeasibly Vested

Certain to become possessory whenever & however the preceding estates end.  No events to diminish or divest D’s interest, either before or after the interest becomes possessory.

	Vested Remainder Subject to Open (Partial Divestment)
Also certain to become possessory.  But holder may find his share of prop reduced as more benes become eligible to share the prop.  Devise to a “class.”

	Executory Interest

If FI in someone other than the grantor would operate to cut short a vested remainder in fee, that FI must be executory.  Or if it partially divests a remainder in fee (unborn pple).  Or if time gap btwn end of prior estate & tie Fi possessory.


(Ways to go back to grantor: reversion (reversion is automatic); possibility of reverter; right of reentry (basically differ on what grantor had to do).   

(To A as long as they maintain school on property.  Question: what happens when no more school?  Again, there are different ways of classifying, in grantor and under that whether it's automatic and goes back or if the grantor has to do something.  

(Not in grantor means everyone else in the word.  Under that we have two divisions also.  If it's not in the grantor, then it's either a remainder or an executory interest.  

(A remainder is a future estate not in grantor that follows a particular estate.  If your present interest is a life estate or a term for years, then it's going to have a remainder following it.  1st you need present estate & the FI gets vested immediately.  It also has to be created in same instrument: deed, trust, will etc.  

(Therefore, To Jaime for life and then to her kids: Jaime has a life estate.  As soon as she dies her kids get and it was in same instrument.  The kids are not dead.  Therefore the kids have remainders.  

(An executory interest is anything that's not a remainder.  So if we have anything other than particular estate, then we are not going to have a remainder.  If we have life estate done by one instrument : and when Jaime dies to her children, then you don't have a remainder.   If a FI in someone other than the grantor would operate to cut short a vested remainder in fee, or partially divests a remainder in fee, that future interest must be executory.  Or if time gap btwn end of prior estate & time future interest possessory. 

(Remainder are then further sub-classified as vested or not.  

(Vested = do we have an ascertainable person who can take?  The rest means do we gotta wait and see?  

(Vested Subject to Open/Partial defeasance & Vested subject to complete defeasance.  Instead of more people being born and C getting less, C could get nothing.  

(Contingent remainder.  Instead of a known ascertainable person, the unborn children could be born and take.  But until they are ascertainable, it's only at contingency out there.  Contingent is NOT VESTED.  

(Executory interest.  An executory interest is anything that a remainder is not.  

(A to B but if B passes Bar then to C.  

(A to B for life then 2 days later to C.  

(Executory interests are NOT VESTED.  

· Classifying imp. b/c some of these things you can't sell.  

· To A as long as the church stands, then to B if she is living.  

· Where O conveys "to L for life, then one year later to such of A's children who reach 21" and A has two children under age 21, X and Y, at the time of conveyance, this conveyance may be illustrated as:  A has a fee simple absolute.  Black arrow means convey.  L has present life interest, but is dragging a potential reversion to O.  X and Y can cut short O's interest (hatchet) who are trying to reach 21.  They have a FI, a contingent remainder b/c contingent on reaching 21.  After age 21 it s a vested interest b/c it's ascertainable and they have met requirements.  However, lurking behind X and Y is A's unborn children who may have interests.  X and Y can sell their interests.  But you have to speculate how likely you think X and Y will reach 21 and whether you will have it diluted based on unborn children.   

· Practical purpose of FI: this is where rule against perpetuities comes in.  You can set up some type of successive FI that can make sure that you get to decide how things go for quite a while into the future.  Your great grandfather could leave land fee simple to your grandmother who leaves it to your mother who’ll leave to you all by devising.  You could control for perpetuity as long as you keep having people.  It's not a problem because vests every time.  

· The dead hand can make prop inalienable.  

· We don't like pple controlling prop in perpetuity.  That's why we have rule against perpetuities.  

· Diff ways to formulate the rule.  

· Rule Against Perpetuities: an interest in prop must vest (if it is going to vest at all) w/in the time period of a life in being + 21 years.  Or an interest in prop cannot vest later than the time period of a life in being + 21 years.  Or If an interest in prop is going to vest, then it must do so w/in the time period of a life in being + 21 years.  

· For FI vested remainders are vested.  All reversions are vested.  

· Not vested = contingent remainders and executory interests.  They vest when they either become vested remainders or when they come about.  

· If they're going to vest they've got t do so in this time period.  

· That key thing is that the rule doesn't care whether they actually vest.   All we want to know is, if they're going to meet all these conditions, can they do it w/in this time frame? 

· To Jaime for life then to her kids.  She has no kids.  So right now they are free-floating contingent remainders.  Those remainders are not vested b/c they are contingent on whether she has kids or not.  Could the interests of those kids vest w/in the time period?  Or is there a chance that there's going to vest outside of a life in being outside 21.  

(Life in being: we look at conveyance and we figure is there someone in conveyance that could resolve the contingency?  So if it’s going to vest, if she's going to have kids, it'll be during her lifetime.  

· To Jaime if Bob cures cancer.  When can Bob cure cancer?  During his lifetime.  Therefore, Bob's lifetime will determine.  It has to vest during time period of life in being, Bob's life. The RAP cares that the contingency standing in the way of vesting can be taken care if during this time period.  If it can then this is good.  

· To Jaime if anyone cures cancer.  Is there a possibility that someone could cure cancer after 141 yrs?  Yes (141 comes after life in being of a kid born two minutes agoa who lives to 120 yrs old.).  

· Chu-Chu train example.  Springing interest is  not vested, so potential RAP problem.  Is the conveyance to A's children who reach 1 violate the rules against perpetuities?  If we take A as the life in being, when will we know whether any of her children reach the age of 21?  

(Life in being: if there is someone in the setup who is going to resolve the contingency, then you use that person. 

( If there is no one, then you use another life.  

· Cali has adopted alternative to RAP—“wait and see if it actually vested.”

(It has really thrown RAP out.  

(Wait and see says no, let's not play these games.  Even if you have something like this, let's wait and if they do graduate then, we'll give them 90 yrs.  Essentially what drafters are not saying let's do away w/ RAP but take a practical view toward it.  Let's look at reality and if it doesn't happen, then it will go back to grantor.  Then if it does happen, & there was a chance that it wouldn't happen, who cares because it did happen.  Wont' create uncertainty for 90 yrs.  With the way these things are set up, then it might encourage them to make it happen.  

(What they're trying to do with all of this is allow someone to set up some control, but you can't control the stuff forever and ever.  

· All of these rules boil down to one thing: 1st classification.  So this is important w/ estates & trusts b/c we have to ask: are we putting too many conditions that we're taking a chance?   The cases are trying to deal w/ if the interest is valid.  If not you have alternative disposition.  Now we wait until the future has happened.  

Construction of Wills (Part 2)

· Dealing w/ changes to the prop & changes to the benes.  

· All these can be drafted in will.  But statutes provide a default.  

· What rule if something happens btwn writing a will & death? 

Abatement, Exoneration, Ademption

· § 21117 Classification of at-death transfers (Gifts/Bequests)
(Purpose for classifying gifts: when something happens to different types of gifts we'll presume different things.  

· §§  21402/03Abatement What we do if there isn't enough to go around.  

· § 21131 Exoneration A gift that's there but is encumbered.  Like a house with a mortgage.  Can beneficiary get encumbrance exonerated (taken off?)  

· §§  21132, 21135Ademption(Extinction or Satisfaction We can adempt either by extinction or satisfaction.  Ademption means it's gone.  When gift is gone.  By satisfaction, already given to you.  

· §§ 21109/10 Lapse What happens if you have a dead beneficiary?  Does bene still get gift or does it lapse?  

· §§ 21112-15 Class Gifts Gifts to all my brothers, all pple in this room.  Problem is when are we going to stop class from growing.  

· When something has happened, you have to ask add'l questions.  If you leave house to kids, should they take on mortgage?  Sometimes pple provide for these, sometimes they don't.  When they don't the state comes in & provides the default.  We want probate to go quickly & smoothly.  Something happens, it presents an issue and we get choices.  

· Classification  We classify gift b/c in abatement the class of certain gifts are going to abate before certain others.  

(Specific gift versus General gift.  

(General gift = $10,000 meaning any $10,000 will do.  

(Specific = my Bank of American Savings Account #103243.  

(They're both $ but one is specific, the other is general.  

(Demonstrative = general gift from specific fund.  Sometimes cts interpret as primarily from a specific fund.  I leave you $10,000 from my Bank of America account.  Or I leave you $10,000 first from my B of A account.  

(Residuary Gift everything left over after you have satisfied all specific, general, demonstrative gifts.  

(One of the things that comes up on bar exams is the trick: 10 shares of IBM stock.  This is general because stock is like money.  Therefore it can be any 10 shares of IBM stock.  But if you say my 10 shares of IBM stock it becomes specific b/c instead of just any shares, these are my shares.  It's specifically identifiable property.  

· Why classification important:  Abatement.  If we have a lot of gifts and then when it's time to distribute we don't have enough.  Person either doesn't understand their wealth or spending. 2ndly, we distribute after taking care of creditors.  Sometimes there's not enough left to go around.  

(In re Estate of Potter p. 265.  Mom's will says I leave house to daughter.  Only one house.  And I leave value of house to son.  House and her assets.  House = 100 and cash = 60.  Who gets what?  Obviously her intent was to die w/ house and 100.  Son says, What we do is sell house.  I get value of house 100.  Since no more house, 60 goes intestate and I get 30 and sister gets 30.  That's one way to do it.  As ct says, everything is statutory.  General rule is going to be that gifts abate in basically the following order.  First thing to go is residuary.  Next thing to abate is general gifts.  Last thing to abate are specific gifts.  Idea being that if you thought enough to leave someone something specific, you really want them to have that.  In this case, if we have a house worth 100 and cash 60, what we have up here is specific piece of property, house, and a general gift based on value of specific one.  Since there's not enough cash to go around to make it 100,  son takes the 40 hit.  Daughter gets the house.  Order of abatement.  

(§ 21403 has more complex abatement, but the basic order is 

(property not disposed of by will) 

1. Residue 

2. General gifts to friends (non-relatives) 

3. General to relatives. 

4. Specific to friends 

5. Specific to relatives.  

(Notice if you give general gift to Mom, but you leave one of your used laptops to friends, if there's not enough for Mom you don't sell laptop.  

· You can provide for this in the will: I leave $10,000 to Mom and should there not be enough money I request that you sell laptop.  

· Exoneration refers to gift being encumbered.  

· Therefore bene would like encumbrance exonerated.  In CL, we believed that that's what you wanted.  Specific gifts had encumbrances exonerated.  

· Why didn't general gifts get exonerated?  B/c they can't be encumbered.  

· Cali & many other states have changed this.  § 21131: you get what the testator had.  Unless there's a contrary intent we assume that X knew there was an encumbrance & he intended you to get what he had. NO EXONERATION unless explicit intent.  

· What if you get car but can't make payments?  You sell it.  

· When someone says in their will I direct that all of my just debts will be paid upon  my death, they will be paid no matter what anyway.  

· Question becomes, does that mean mortgages should be paid?  General rule in statutes is that if it's general, no, it means general debts ≠ specific ones that are on specific property.  

· FL uses CL rule of presumed exoneration.  Exoneration comes fro residuary & works its way up to general gifts.  

· Ademption.  Ademption is like Old Mother Hubbard; the cupboard is empty.  

· Ademption By Extinction means that the gift is no longer there.  It doesn't mean it's extinct property or not physically there.  It just means it's not in the estate cupboard.  SO when it's not there we can't give it.  

(But if gift is not there, does person get proceeds from it or nothing?  

(In Cali you get nothing unless it says specifically that proceeds should be given to you.  

· The problem w/ ademption is that it applies to specific gifts.  If I leave you $10,000 of a general gift and it's not there, then it's not there.  We're looking also at an objective test, doesn’t look at intent.

· McGee v McGee p. 274.  (Claire) will leaves -$20K to Fedelma; my Texaco stock + B/A acct to 3 grandsons.  One of the grandsons sells stock, closes out acct and buys U.S. Treasury bonds.  This is what she dies with.  Question then becomes when there's only $30,000 in estate, who gets what?  Grandson's think solution is that since the stock, acct & bonds are the same type of thing (financial stuff),  grandson wants to split w/ grandsons.  Since Fedelma got general gift that gift gets abated.  This is a good theory, but not what will said.  Will said grandsons get Texaco stock & Bank acct.  But if there's no stock or account, then there's nothing to give them.  Specific gifts can be adeemed by extinction if they are physically not there.  It's an obj theory.  Look at estate, is there any stock there?  No.  Is there any acct there?  No.  We don't look at intent.  If what she intended was to give all financial stuff to grandsons, then all she had to do was add "or proceeds thereof" from stock & bank acct to her will.  Since she hasn't, then in effect she has tossed away the gift.   If we were talking about pure abatement, specific gifts would be last to abate, but she abated herself.  So $20K goes to Fedelma and $10K goes intestate, which goes to kids living who were cut out of will.  So grandsons didn't get anything.  

· Ademption By Satisfaction—has it been given away already?  I leave $10,000 to my son and $10,000 to my daughter.  Daughter got $ before death.  Obviously son has great theory.  You already got yours, I waited. 

· So we have to look at intent if dad gave $ w/ intent of advancement to satisfy.  

· If we have something in writing to clearly indicate intent that this was supposed to be satisfaction, then it is.  But if not, we consider it as an extra gift, a bonus.  

· It's another thing that you can provide for in will if you think about it.  

Changes to the Beneficiary

· What if bene dies?  

· At CL, gift to dead bene lapses and goes back to whence it came from.  

· Did X want gift to go to dead bene’s heirs or lapse? 

· In some places we have what is called anti-lapse.  

· In anti-lapse in certain circumstances if bene is dead, gift will not lapse, it will anti-lapse.  

· What we look to is

1) relationship between X and B. 

2) who of B takes (B's issue, B's relatives, B's intestate takers, B's testate takers, etc.) 

· In Cali, if X and B are "kindred" there is anti-lapse.  

· Secondly if your kindred bene is dead who is going to take?  

· In Cali, the "issue" of B will take If B dies.  

· So In Cali, there is a two pronged test: the Bene must be a relative and the Bene must have issue.  If any prong not met it lapses & goes back to X.  

· If you’re going to leave $ or gift to kindred you really want them to have it b/c you mentioned it in the will.  If they're not there, then the one thing we do know is that their issue is kindred to you.   

· Old problem of residue.  

(If you leave residue to Charles and Buckey.  If Buckey dies survived by Ivring the Issue.  Then what happens?  Do C and I take or does just C take?  At CL you can't have residue of residue.  If there is anti-lapse, then I can take.  But in Cali under § 21111(b) C gets it all.  

· Estate of Rehnwinkel p. 291; Estate of Ulrikson p. 296  Multiple takers but several are dead.  What do we do w/ their share?  Do we lapse it or do we anti-lapse and give it to their issue?  In Rehnwinkle: to those of the following who survive me, A, B, C, D. If D is dead survived by I, then how do we divide estate?  Do we divide into four shares?  Or do we divide into three shares?  In other words the question becomes does the share to D lapse? Or does it anti-lapse and go to I?  The answer is to look at intent.  If X did nothing to counter anti-lapse, then it doesn't lapse.  But if X wanted gifts to dead pple to lapse then it does.  Here they said there was a clear intent to override the anti-lapse to keep the gift among the group of benes.  Here it says to those of the following who survive me, so it's obvious that dead person cant' get property.  If we have death, what did X intend?   

READ HANDOUT ON CLASS GIFTS

Administration

· Fiduciary Duty

· Personal Representatives have fiduciary duty to Benes + Creditors.  Personal rep has to preserve and liquidate estate.  Duty of "ordinary care".

· Trustee has duty to benes. Preserve and Invest money.  Duty of "prudent investor."  This is a higher duty of care than ordinary care.

· Why do we have a trustee at higher standard than personal rep?  Personal rep can be anybody.  However, a trustee you select b/c you expect them to be business savvy. Anyone can be an executor, not everyone can be an atty.  Therefore, b/c of that investment and expectation, we expect a higher standard.  Same person can be an executor who can be a trustee.  But while doing different jobs, different duties.  Basically here's what it all boils down to, various duties.

· Fiduciary is going to have a lot of duties:

Loyalty

Duty of Care

Non delegation of duties

Preserve/Manage estate

Invest

Safeguard/Segregate

Account

· Very simple message:  Do these duties!  We expect this things.  

· All of these duties are provided by statute.  

· These are the threshold things that a beneficiary can expect.  

· These are standards that can be interpreted differently at different times.  These are statutory defaults.  

· If the settlor or to a certain extent the decedent wants to change some of these, they can & then what is written into the trust or will will override the statutory default. 

· If we have a provision that a personal rep when they get appointed to the ct, we issue letters.  Before they get to be appointed to the ct, they have to post a bond.  Why?  So they don't take the $ & take a trip to Brazil.  We don't necessarily require bond for trustee because the settlor usually trusts this person.  But w/ personal rep or executor, it can be in will that no bond is required.  In effect settlor is saying I trust this person so much that they don't need bond.  But administrator needs bond.  

· Loyalty means that you don't get into a conflict of interest.  We want to watch out for self-dealing.  In family situation, it is a bit difficult.  If you are a rep, you are at a higher duty than when person was alive.  It's a matter of covering your tracks, but making sure that you're protected b/c you're dealing for others at this time.  

(Matter of Kinzler p. 1034 Pauline is the mom w/ 3 daughters, Gloria, Louise, Beatrice.  Gloria is married to atty.  Pauline set up trust written by atty.  In effect, we're going to divide Pauline's estate into 3 shares.  Gloria and Louise will get theirs outright, Bea will get hers in trust.  Trustees are Gloria & Louise & atty.  So to get money we sell Pauline's house to Louise.  There's nothing wrong w/ all of this as long as everyone is alive.  But as long as we start creating fiduciary responsibilities then we've got problems.  Normally, Bea could not challenge will.  But then once Pauline dies, Gloria and Louise have fiduciary duty to Bea.  Where they go afoul is self-dealing and loyalty.  In Kinzler by selling house to Louise w/out competitive bidding, they set up inference of impropriety.

(Matter of Estate of Rothko p. 1037 Similar situation.  Rothko decides to setup foundation & he'll have 3 people w/ executors.  He's going to setup people who he trusts.  We have his old friend Bernie, a CPA w/ a JD.  He's a business manager.  Then we have Ted, an artist.  Then we have Mort who's a prof. of anthro, but also guardian of Rothko’s children.  Bernie, Ted & Mort as executors are in charge of marshalling assets, paying debts & distributing.  W/in 3 wks they find & sell 800 of Rothko's paintings.  Just by happenstance, Bernie is director of art gallery they use for unloading paintings.  Mort sits in his univ. office & does nothing. One of the problems deals w/ the marshalling assets.  What's the problem w/ selling all Rothko paintings in 3 wks?  Too much on mkt and drops in price.  Plus dead artists paintings worth more longer you wait.  Question then becomes, did they do anything wrong?  Yes.  The executors have duties.  As personal rep they have statutory duties to increase the estate.  What is bad is that whole thing of self-dealing & conflict.  Could they have gotten a higher price?  Yes.  They didn't even bother to check it out.  So we'll hold them liable.  We'll also hold Mort liable because his duty is to make sure that his co-executors fulfill their fiduciary duties.  You have to be active.  A fiduciary is not a passive position.  

When it comes to the whole thing about care, we're looking at a simple setup.   

· Duty of Care: looking at prudence at one end & good luck & fortune at the other.  We don’t' want to rely on luck.  

· Different standards.  

(The prudent investor.  Someone who is going to purchase for themselves.  You can invest in stocks, but you have  due diligence.  Covering tracks is imp.  There are many risky investments.  But it is fine to invest if you have done the diligence.  We also have the modern portfolio, which is diversified b/c guarding against risk.  You also have to monitor investments.  Settlor can say: I hereby declare trustee shall not be liable for any breaches of trust safe or willful neglect or intentional embezzlement.  In effect that's settlor saying I trust this person so much.  But if you don't have that, statutes won't trust.  

· Non-Delegation: You were the person who was selected, so don’t delegate.  But what if Mom is selected,  can she go to someone for advice?  Of course.  

1. If delegate

  a. prudent (it has to be a prudent choice, diligence in finding someone)

  b. supervise (you have to supervise the person-when we're talking about delegating, you can't delegate fiduciary duty.)

· Shriners Hosp for Crippled Children v. Gardiner p. 1052 Laurabelle in Shriner's case has a will & leaves her daughter Mary Jane as trustee.  Mary Jane is to manage for herself as bene & her two sons Charles & Robert.  After X amount of time we have contingent beneficiary, Shriners hostpital.  Charles works for Dean Whitter.  Therefore MJ turns over the portfolio to Charles to manage.  Unfortunately he basically embezzles.  Missing $.  Mom & Robert aren't going to sue Charles, but Shriners will.  (As FI holders, they can sue to enjoin waste.)  Yes MJ can delegate, she can delegate the investment functions, but she's got to be actively involved.  She can't just walk away, which is what she did.  Can you get out of being an executor?  Sure.  Get a court order.  Ct will let you out b/c we can always appoint someone else.  Their fees will be set by statute.  

· Preserve, Manage, Invest, etc.  Preserve is more executor job but trustee has that also.  

· In re Estate of Kurkowski p. 1063  Step-Mom is the administrator b/c Dad dies w/o will.  Dad also dies w/ motorcycle repair shop.  Personal rep is charged w/ gathering assets, paying debts & distributing.  Idea is that you gather a motorcycle repair shop by keeping business going so that you can pay debts like taxes, & incorporate & take share or sell & take proceeds.  Step-Mom didn't preserve; she ran the business into ground.  She paid for dad's funeral, for her new car until there was nothing left.  While dad was alive she could have done this.  She could have said let's buy a car w/ money from the family business.  If dad had gone along w/ this, no problem.  But she's a fiduciary, so she has a duty to preserve the estate.  You can't just say business as usual.  It's changed.  

· Safeguard. If reserving means keeping intact from investment, then safeguard is watching out from embezzlement so that if you decide to invest, you should put it in one that is FDIC insured.  Safeguard or protect $.  The segregating comes in when you have a corporate fiduciary, Bank of America.  Theoretically for all the banks they manage they could open a separate account.  If you are B of A where do you want to set up bank account for trust?  B of A.  That seems like self-dealing.  But we have code provision that allows it.  We know that it will be safe.  

· Account. You have to let bene know what's going on. General duty to keep bene informed §§ 16060, 16061, give detailed info upon request § 16062, account at least per yr.  

(Exceptions to accounting:

1) when bene has waived an accounting (bene and trustee the same person) 

2) revocable trust (they can't enforce because you can just revoke trust).  In other words because you have that power to revoke you in effect have power to cut off any right of suing based on accounting.  You have accounting because you need to sue.

· Remedies. What to do if we have breach of duty?  We can surcharge the fiduciary.  We can void the transaction.  In the appropriate case we can seek specific performance or seek injunction.  Or we can get constructive trust. (get personal money)  We can remove the trustee.  We can levy penalties.  Or any other appropriate remedies.  

· Bad defenses: look at whole picture, or I'm just an ordinary person, or comparative fault (beneficiary is bad).  

· Good defenses: it didn't happen (I didn't embezzle), or statutory authority that lets you out or some standard that you can work with.  Or exculpatory clause that relives you of responsibility.  Final thing is that when I bought that stock I did it pursuant to a court order.  The ct let me.  Ct orders tend to block a lot of these things.    
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