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Themes:

Immutablie rules (i.e. unlawful discrimination) v. default rules (i.e. at-will employment)

Procedural posture: motion to dismiss, motion for summary judgment, JNOV.


What is sufficient to reach a jury?

Are obligations reciprocal (tort, contract)?

Constitution:

Article I Section I of California Constitution – privacy.

Federal Legislation:

National Labor Relations Act of 1935 (NLRA)

Fair Labor Standards Act of 1938 (FLSA)

Equal Pay Act of 1963 (EPA)

Title VII of the Civil Rights Act of 1964

Occupational Safety and Health Act of 1970 (OSHA)

Employment Retirement Income Security Act of 1974 (ERISA)

Americans with Disabilities Act of 1990 (ADA)

Family and Medical Leave Act of 1993 (FMLA)


NLRA legitimized unions and collective bargaining. 


Surge in legislation response to failure of NLRA.

State regulation:

Workers compensation; unemployment insurance compensation scheme.

Stories:

William H. Sylvis and formation of unions in response to failure to pay.

Lubna Baloch and Pakistani typist for Berkeley.

Triangle Waist Co. – fire and wrongful death suits.

Wal-Mart employee lock-in policy. Approaches: media, unionize, sue. Claims: false imprisonment, constructive discharge, wage and hour.

	CLAIMS
	DEFENSES

	Constitutional claims (§1938)
	Private employer, not under color of state law, 

	· 1st/14th: free speech/free association
	Justified restriction

	· 5th/14th: due process
	

	· 4th: search & seizure
	

	· privacy
	

	Statutory claims
	

	· whistleblower
	

	· wage and hour laws (Borello, Lauritzen,
	Not employees;

	· unlawful discrimination under Title VII
	LNDR, mixed motive

	· disparate treatment
	

	· harassment / hostile work environment
	Insufficiently severe or pervasive

	Breach of contract claims (Chiodo, Hetes, Ohanian)
	Parole evidence rule, statute of frauds, unconscionability, modification

	· union representation contract
	Can avoid (Gilmer)

	· duty of fair representation by union (Vaca)
	

	· express contract
	

	· implied-in-fact contract
	

	· employee manual/personnel policies
	Disclosure

	· implied-in-law/reliance
	

	Employer claims:
	

	· violation of non-compete clause
	

	
	

	Tort claims 
	

	· wrongful termination in violation of public policy
	

	· promissory fraud/misrepresentation (Lazar)
	

	· intentional infliction of emotional distress (Agis, Bodewig)
	Not outrageous; workers’ comp barrier; consent

	· defamation
	Qualified privilige

	· false imprisonment/false light/etc
	

	Employer claims:
	

	· duty of loyalty
	Recovery in quantum meruit?

	· misappropriation of trade secrets
	

	Class Treatment
	Predominance; requirements of Rule 23 or California’s § 382

	· 
	


Motions: Motion to dismiss  /  preliminary injunction  /  Motion for summary judgment  /  Motion to compel arbitration

THE EMPLOYMENT RELATIONSHIP

Employees v. Independent Contractors

An employee - working for another in some way that you have an obligation to perform in a certain way. Definition often tied to statute:

California defines employee as "any person employed by an employer."

Fair Labor Standards Act as "any individual employed by an employer."

Should there be a single definition (See Easterbrook dissent).

Law partner an employer, not an employee – Title VII applies to promotion to partnership, but not to lateral hiring. (467 U.S. 69).

Volunteers not employees because not employees, so no statutory protections.

Question: Could you contract to work for $3.15 an hour as independent contractor? No. Status defined by statute, not agreement of parties. But see Hensley.

“Economic reality” test: 

1. Right to control performance

2. Meaningful opportunity for profit or loss

3. Investment in equipment/material

4. Special skills

5. Permanancy of relationship

6. Integral part of business

Taxicab Leases (R): 

Driver pays cab company for use of car. Different interests: driver, company, public. 

Six factors applied?

If taxicab drivers got together an organized, possible antitrust violations. If employees and organized competition, duty of loyalty violation. If unionized, protected. 

Test: Right of control most important (Borello & Easterbrook Lauritzen dissent) and economic reality test (Lauritzen majority).

Question: Was this individual/class a member of the group the statute sought to protect? Borello majority and Lauritzen dissent focus on the language/purpose of the Act. FLSA defines employ as “suffer or permit to work.”

As of 1995 statistics, 8.5 million Americans independent contractors. No workers’ compensation or unemployment. No legal remedy for discrimination under federal statutes. PacBell – fired employees and hired back as independent contractors.

Borello (R):

Cucumber farmers and California’s workers’ compensation law. P: Ct of Appeal found independent contractors by law. H: Reverse. Employees for the purpose of California’s workers’ compensation protections. A: Analyzed purpose of the statute. Contracted as “share farmer,” but legal test independent. Total responsibility for plants in assigned plots. Evidence of employee relationship right to terminate at will. Agency principles broader than “control” test.

Dissent: Critical of majority undermining existing structure. 


California’s Worker’s Compensation Act defines employee/independent contract.

Lauritzen (13):

Status of migrant cucumber farmers under the FLSA. 

H: Seventh Circuit found that migrant workers were employees entitled to the protection of the FLSA under six criteria. R: “Economic dependence is more than just another factor. It is instead the focus of all the other considerations.” Focus on “economic reality” and dependence.

(Easterbrook, concurring): Breaks down "economic reality" arguments. Looks to Restatement (Second) of Agency § 2(3) for guidance – issue of control. Uncertainty with factors – could go either way. Least-cost avoider analysis. 



***Holmes dissent in Lochner – does this support economic system?


In Brandel (736 F.2d 1114), the Sixth Circuit reached opposite conclusion.

Notes: Migrant workers tried to intervene; maintain independent contractor status.

Vizcaino (29):

Microsoft independent contractors/employees sought benefits of pension plan. IRS determined they were employees. Contracted as independent. Statute v. contract. 

H: Found rejection of employees arbitrary and capricious and remanded. 

Dissent: Saw as contract case – express that no participation in plan. 


Can employer define who employee is? Hensley says yes (38).

Fed-Ex Hypo: Desire to preserve independence (avoid taxes, write up expenses) v. benefits of employment relationship (insurance, pension, etc).

Employer

Assuming we identify the employee, who is the employer? Joint employers?

Joint employers: Factors under FLSA include whether the alleged employer 1) had the pwer to hire and fire employees, 2) supervised and controlled employee work schedules or conditions of empoyment 3) determined the rate and method of payment 4) maintinaed employment records and 5) whether the workers’ service is an integral part of employer’s business. 


Martinez (R 47 Unpublished Cal. App.):

Farmworkers working for business Munoz contracting with other business marketing strawberries. Marketer didn't pay Munoz so farmworkers didn't get paid. Set up structure with capitalized intermediaries. Paid percent of market. P: Sued Munoz, and he filed bankruptcy. What remedy? H: Affirmed SJ in favor of higher employers. A: IWC wage order defined employer as one who directly or indirectly “exercises control over the wages, hours or working conditions of any person.” And whether integral to business.

I: and third-party beneficiaries. 



Contrast with garment industry – liability all the way down the line. 


Liu (40)

Class action on behalf of Chinese immigrant workers in garment factory alleging joint employers. FLSA/NYMWA. H: Applied economic reality test, but insufficient to deal with joint employer question – reversed dismissal.

Leased employees: Can be used to avoid application of laws (45 core, lease 6, still exempt from FMLA). Can deal with by identifying joint employers. 

Coverage: Different statutes require different number of employees for application (43).

ENFORCING RIGHTS

Need to know 1) Administrative agencies and what do they do 2) Under circumstance can an employer compel arbitration. Agency, Arbitration, Collective Bargaining, Lawsuits.

Departments (see Workers’ Rights Manual):

Employment Development Department (EDD) - Unemployment insurance benefits.

Workers Compensation Appeals Board (WCAB) - comp benefits.

Division of Labor Standards Enforcement (DLSE-Labor Board) - wage and hour claims

National Labor Relations Board (NLRB-Labor Board) - collective  bargaining/organizing rights.

Equal Employment Opportunity Commission (EEOC) - discrimination and harassment.

In Cal, Department of Fair Employment and Housing. 

DLSE (subset of DIR) - Child labor, minimum standards, wage. Office throughout Cal.

Failure to exhaust administrative remedy can lead to motion to dismiss. 

Exclusivity: workers’ comp

Exhaustion: unemployment, discrimination

Direct: wage claims can be admin or direct

Arbitration

The Federal Arbitration Act (FAA) of 1947 (9 U.S.C. § 1) sought to reverse the longstanding judicial hostility to arbitration agreements. Allows for a 1) stay of proceedings by federal courts or 2) orders to compel arbitration or 3) dismiss.

Two types: interest arbitration (establishes terms between parties) and grievance arbitration (prior statute or collective bargaining agreement has set the rights or terms)


Gilmer (48):

Age discrimination suit. Registration with NASD (securities) so agreed to arbitrate all dispute arising between parties. Arg: Arbitration inconsistent with the statutory framework and purposes of the ADEA. H: Reject arguments; Gilmer did meet burden.

Kohl R: Arbitration agreement lawful if it 1) provides for neutral arbitrators 2) provides for more than minimal discovery 3) requires a written opinion or award 4) provides for all of the types of relief that would otherwise be available in court and 5) does not require employees to pay either unreasonable costs or any arbitrators.

In Circuit City, Court held that FAA covers most employment contracts (56). Answer to a footnote in Gilmer.

In Waffle-House, Court held that even though employee can be bound to arbitrate, agency still free to pursue damages. *But rarely do.

Fee splitting: may strike arbitration agreement where share costs and Title VII provides for attorneys’ fees for prevailing party (57).

Arbitrator: must be neutral selection otherwise potentially unconscionable (58).

Vacating award: Arbitrator’s award may be overturned for violated public policy (58).

Critiques: EEOC has taken position that arbitration agreements regarding discrimination claims are contrary to the fundamantal principles evinced in those statutes because arbitration is structurally biased against employees. Forcing individual adjudication of conduct that may be broader and more systematic. See Duffield (9th Cir. 1998) (rejecting to enforce arbitration agreement of a discrimination claim). **Cannot waive EEOC right to sue.

Other critiques: Arbitrators repeat players and favor employers because they want business; no appeal or review; no development of case law;


Armendariz (R52):

Arbitration of sexual harassment claims under FEHA (~Gilmer). Cal Arbitration Act – preempted? Court didn’t answer.

H: Need safeguards: five of Gilmer. Can't be any limit on remedies; employers must pay accept for filing fees; may overreach and become unconscionable where unfair bargaining and imposition of terms. A: Found unfair because employer could chose where to litigate, but employee had to undergo arbitration.

Severance? Ct said can strike and rewrite as long as entire agreement not infected.  

Contract analysis: unconscionability- subst/proced, superior bargaining power.

Question: Who decides if unconscionable – court or arbitrator.


Brown & Root Program (62): Positive account of internal arbitration-type arrangement.

Question: Is arbitration actually “bargained” for?

Pre-dispute/post-dispute agreements different.

Other limits contracted by employers: shorten statute of limitations; 


Wright (59) 

Union collective bargaining agreement – two chances – once under contract, then under statute.

Enforcement

Agencies may force compensation of employees or impose fines. 

Own hearing or litigation in court? Efficient to hold own hearings. 

Judicial review?

Individual enforcement with attorneys’ fees.

Hybrid (i.e. Title VII provides for both types of enforcement).


With overtime pay, large problem of noncompliance (10%). Costs/benefits. (71). 

AT-WILL EMPLOYMENT

At will the presumption; various common law exceptions – 

1) express contact 

2) covenant of good faith and fair dealing 

3) termination in violation of public policy

History: During bubonic plague, half of Europe died. Needed workers, but labor protests

Statute of Laborers (1349) - if you were able and didn't work, could go to jail. No reciprocal obligation on employers. Everyone under 60 bound. 

Statute of Artificers (1562) - obligation on employer’s part not to put off worker without "reasonable and sufficient cause." Mutual obligations. Presumption that employment will last for a period - here, one year – and provided for notice of termination.

Woods’ Rule (1877) – default of at-will employment. Also required full performance (i.e. eight months) before anything due on contract. Plaintiff has burden of proving that a contract for employment with no fixed duration was nevertheless intended by the parties to continue for a fixed duration.***Current, recover in quantum meruit. 

Cal. Labor Code § 2922: An employment, having no specified term, may be terminated at the will of either party on notice to the other. Employment for a specified term means: an employment for a period greater than one month.



Capitalist critique (84).

Alternative Structures: slavery, serfdum, prisoners, indenture, apprenticeship, contract, conscription, welfare-to-work, caste system, commune, marriage, volunteer.

Question: What is a better presumption – at will or just cause? Efficiency justification doesn’t hold if most expect that they can only be fired for just cause. Encourage contracting for other terms?


Indefinite employment contract: Court may interpret as at-will employment.


Skagerberg (87):

Promised permanent employment at $600/month. Hired to move somewhere and work. In reliance, turned down offer to teach at Purdue; purchased home; gave up business; moved. H: Employment at will. A: Court requires "extra" consideration – purchase (more than daily work i.e. releasing co from liability, no longer competing). Court says that permanent is not for a specific period of time, so essentially at will. 

Permanent = indefinite = at will.  



►Unilateral contracts – able to cancel at any time before performance?

Exception to at-will-employment: 1) express contract 2) implied-in-fact contract.

Express Employment Contracts

Question: Is an employment contract for a rate of pay in terms of hourly, weekly, monthly or yearly salaries and contract to that time? Generally no?

Definite term: If definite term, may still fire for just cause.

Chiodo (96):

Employed under ten year contract, fired after three. P: Argued cause to fire; trial court for P. H: Affirmed. Employer failed to meet burden of showing justification for discharge. 

R: Implied a just cause right to fire in definite term contract. 

Moral hazard otherwise. Business downturns (99). 

Some states have statutory right to terminate (100).

Just cause: Defined (100).

Statutory right to fire: State may legislate employer’s right. 

Reciprocal: Can an employee be bound by definite term contract? Split. With teacher, yes. 

Oral promises: May create a triable issue of fact regarding definite term of employment. Must be more that casual words of encouragement.

Hetes (101):

Receptionist promised that she would have job as long as did a good job; fired. 

H: Reversed summary judgment for employer. R: Oral promise created an issue of fact for jury. Jury could have construed the oral representation as a promise to discharge only for good or just cause.

Satisfaction contract: Employment as long as do good work.

Ohanian (104):

Avis wanted employee out in Boston; promised that if he didn't screw up badly, wouldn't get hurt in company. Letter for relocation money, at will clause - checked box. Fired without screwing up. Oral lifetime employment contract.

Statute of frauds (112): oral contracts that can’t be performed in one year void.

Ct construes in a way to avoid statute of frauds with oral employment promises: 1) any way to allow out of statute by allowing performance 2) breach and performance similar 3) note if economic downturn, could be just cause (See Waterworks case).

Parole evidence rule: written contract applies over oral.

Damages: based on contract, what would P have received: wages. Calculate salary/benefits up to time of suit, minus mitigation. Future - look at expected reasonable raises until predicted time of termination, give present value; mitigate. Breach of contract - no P&S, emotional, punitives. Only damages.

Collective Bargaining Agreements

Generally just cause firing agreement. Review of union decision is whether or not arbitrary decision (i.e. if no funds or negligent, not enough. Maybe if waste of funds).


Vaca v. Sipes (R 102):

Fired after couldn’t do work because of high blood pressure. Union didn’t provide arbitration. H: No exclusive J for federal courts (state courts also have J). 

I: Who has authority/power to litigate grievances - individual or union. 

H: Union has the authority - negotiated dispute resolution process with employer. Union a necessary party. Statutory standing to enforce employee rights (§ 7 and 8).  

Question: How to reconcile Vaca and Wright?

Implied-in-fact Employment Contract

Veno (115):

Editor fired for publishing story critical of a local judge; 8 years employment. P: Nonsuit for employer. H: P’s burden to show other than at will – here, find insufficient intent to modify. R: Additional consideration can buy you time. 


*But statements “I want to retire together.”

Moving expenses: consideration for a just cause dismissal promise, or obligation on employer? Is reliance reasonable? 

Pugh (Cal. App. 120):

Dishwasher to VP of production at See's Candies. Promotion, took night classes - told "do good, future secure." Conflict over labor negotiations. 32 years of service. Fired.

H: Error to grant nonsuit in favor of employer. Good cause standard. 

R: Implied-in-fact contract by oral promises and history of employment relationship - prima facie case, then burden shifts to employer to justify termination. [On remand, lost - reasons to terminate].

Longevity: Pugh worked 32 years. How long enough? (124)

Compare Roth and Sindermann > lengthy public employment can give rise to property right that can’t be taken away without due process.

Good cause: closer to subjective good faith or objective just cause? 

Less than termination: is there a claim for promise not to demote; reduce pay; discipline?

Employment Manuals

May include contractually binding terms.

Wooley (128):

No written contract; employee manual issued; alleged that express and implied promises created a contract under which he could only be fired for cause. 

H: For P; terms in manual contractually enforceable.

A: Manual to avoid unionized workers? Fundamental protection and commitment?

Manual’s terms an unilateral contract offer; consideration by action, continued employment.

Reliance: many courts require that employee rely on the manual before binding.

Disclaimer: must be conspicuous and obvious. Provide guidance to managers, but also might erode employee confidence. 


Unilateral changes of manual:

Demasse (138):

Layoff seniority provision; manual with disclaimer and right to change provision; changed to ability/performance. 

H: Cannot modify unilaterally – must be offer, acceptance, consideration. 

Modification

Where no definite term contract, right of employer to change terms. Pacific Bell: employer can change the rules. If try to take away retroactively, issues. Commissions and sales cycles bring up issues.

DiGiacinto (R 134):

Employer reduced employee’s rate of pay; notified; sued one year later. P: Trial court for employee; reversed. H: Trial court incorrect – found that employee accepted offer of continued employment at reduced pay. “Continuing an employment to which one is not bound by contract is as clearly consideration as is entering the employment in the first place.” A: Presumption of at-will employment; right to demote at will. Contract – need offer, acceptance and consideration. 


Prospective: cannot modify terms retrospectively.

Implied-in-Law Contract/Detrimental Reliance

Also know as quasi contract – employee changed position with reasonable reliance on employer’s promise even though employee hasn’t begun performance.

How does act of signing written agreement to at-will employment operate? How does it effect reliance contract – understanding of terms? Alternatives?

Resolved on a case-by-case basis.

Grouse (113):

Pharmacist declines other offer in reliance on position. H: Rst § 90 promissory estoppel. Would apply even after employment had begun, even though at-will. “appellant had a right to assume he would be given a good faith opportunity to perform his duties to the satisfaction of respondent once he was on the job.”

Wrongful Termination In Violation Of Public Policy

(i.e. can’t fire for rejusing to perjur, for attending jury duty, for filing claims)

Focus on third-party affects – public at large. 

Articulation: public policy must be articulated in and “tethered to” Constitutional provision, statute, or regulation arising from a statute. Gantt (Cal. 152). Q: What about judicial opinions? Not in California, but broader in some other states. See, e.g., Accord Pierce (N.J.).


Must they be specific to the state, or can you identify in federal policy? Split.

Test for statute: 1) is the plaintiff one of the class for whose special benefit the statue was enacted; 2) is there any indication of express or implied legislative intent to create or deny a remedy; and 3) would implying a private remedy be consistent with the underlying statutory scheme.

Exclusivity: a statute can state that it cannot be read as a source of public policy. 

FEHA only applies to employers with five or more employees. Can you use tort violation of public policy to get around? No? -  If not dismissed, makes legislative limit meaningless. Legislature wanted to exempt small employers.

Nees (147):

Secretary fired because she requested to and served on a jury. H: Liable for discharge. Violation of public policy. A: Looked at social interest in having her serve on a jury. Statutes dealing with jury service. Fulfilling public duty. 


Can’t fire for refusal to give perjured testimony. Petermann.


Can’t fire for filing workers’ comp claim. Frampton.


Can fire for refusing to sign arbitration agreement. Lagatree.
Justification for overriding freeom of contract is adverse affects on thir parties. 

Hypos / factpatterns (150).

Whistleblowers: May be different if internal or external (161). What if trivial? 

What if wrong on the law? (175) What if wrong on the facts?

To what extent does a whistle blower have to be heard outside the workplace? Which is better – internal or external. Some cases say internal not enough; some say moment that they blow whistle is enough (problem with then how to fire once blown). Consequences of being wrong? Must have rational basis and wasn’t acting in bad faith. Now, statutory protections – whistle blower acts, or protections under Title VII.

Adler (156):

Reported illegal practices, terminated for “unsatisfactory performance.” Claim for abusive or wrongful discharge; argued that practices unlawful by statute. P: Certified to Maryland court. H: Maryland does recognize cause of action for abusive discharge, but allegations insufficient. A: Allegations to vague; note public policy a nebulous concept.


Amended, sued. Found no evidence of reporting externally.

Attorneys: Distinct from other employees. 1) Choice and 2) duties.

Bella (163 - Illinois):

In-house counsel reported that shipment didn’t comply with FDA; fired. H: No claim for retaliatory discharge. A: Attorney exception – important to be able to choose counsel. Also, required to report under professional responsibily rules – no damages for following ethical rules. Dissent: No reason to distinguish; ignores reality.


Contrast: California rejects Balla. New York protects attorneys, not employees. 

Investigation:

Johnston (172):

Asked to mislabel semi-automatic weapon for shipment. H: Can’t fire employee for investigating if act is illegal. A: Had a good faith reasonable belief that act was illegal.

Statutory protections: Title VII, public/private; false claims act. Protect if reasonable.


Lagatree (R#6)

Law firm refused to hire Lagatree because he wouldn’t sign arbitration agreement. P: District court enjoined. H: An employer may require employees to arbitrate Title VII claims as a condition of employement, and therefore refusal to sign was not protected activity. A: Discuss affect of Circuit City on Duffield opinion. Dissent argues. 

Implied Covenant of Good Faith & Fair Dealing

Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement, and neither party may prevent the other from performance or obtaining the contract benefit. Murphy. 

Foley: Ended time of using covenant in California to get tort damages – identify as a wrong derived from contract compensable only by contract damages.

Rst II Contracts § 205 (204): Every contract imposes upon each party (1) a duty of good faith and fair dealing in its performance and its enforcement and (2)  neither party may prevent the other party from performing and gaining the contractual benefit. 


** Although says its implied in all contexts, historically comes from insurance law.  

Frustrating contractual rights: Firing to deny right to bonus, etc. Contract damages – contract rules – statute of frauds, parole evidence.

Fortune (193):

25-year employee, sales compensation agreement, sold to First National for a number of years, new product, sold for $5M, three days later termination letter, a month later terminated but allowed to stay on in sales support capacity (gets 75% of bonus); 1 1/2 years later fired. H: Jury had right to determine if employer had bad faith breach of contract. A: Question of frustrating contractual rights (to bonus).


Split – New York says no covenant – left to legislature.

Murphy (199):

Employed from 1957-80 as assistant treasurer and claims terminated for disclosing improper accounting procedures. Claims: 1) wrongful discharge/policy 2) IIED 3) prima facie tort 4) breach of covenant of good faith. > age discrimination. H: Ct affirmed dismissal except age discrimination. A: Ct refuses to read in covenant of good faith and fair dealing in at-will employment contract. Says would be contrary to at-will - freedom of K. Don't need to get to question of bad faith. Arg also defer to legislature.

Damages: different under tort and contract law. In California, established as a contract claim (but in the insurance contracts context, is a tort claim for public policy reasons).

Foley (California 206):

Employee found out supervisor under FBI investigation for  embezzlement. Claims: 1) implied-in-fact contract 2) wrongful termination in violation ofpublic policy 3) tortious breach of covenant of good faith and fair dealing. H: Concluded that 1) there was a claim for an implied-in-fact contract 2) insufficient facts for public policy - no statutory duty 3) declined to establish tort claim, only contract damages available.

Guz v. Bechtel True Article:

California Supreme Court reversed holding by appeals court which favored Guz.

1) Implied-in-fact contract - to identify just cause standard, need more than longevity of satisfactory performance.

2) Age discrimination – failed to properly apply Reeves.

3) Covenant of good faith and fair dealing – notably prevents party from acting in bad faith to frustrate the contract’s benefits. How do you define “benefits” of the bargain? Guz said you have to “cheat” a worker out of a contract benefit. 

EMPLOYER TORTS

Don’t have to necessarily involve a termination. 1) intentional infliction of emotional distress 2) defamation. Also battery, assault, false imprisonment, privacy. Battery – if physical contact by one whose conduct is attributable tot he ER. Assault – putting one in reas apprehension of offensive touching. Invasion of Privacy – does apply. Tortious interference with prospective economic advantage or contract – where an ee has a biz relationship with a third party and an ER interferes with it. Defamation – relatively common.

Intentional Infliction of Emotional Distress

Elements: 1) extreme and ourtrageous conduct by the employer or the employer’s agent; 2) an intent to cause or the reckless disregard of causing emotional distress; 3) severe or extreme emotional distress; and 4) actual or proximate cause between the conduct and the distress (M201) 

[Must be extreme – conduct must be outrageous - “exceed all bounds of that usually tolerated in a civilized society.” Subjective and objective standards].

Agis (181):

Waitresses fired alphabetically until thief identified. H: Reversed dismissal; stated legally sufficient claim. A: Difficulty of proof with IIED claims and danger of frivolous claims. 


True: Was it extreme? Outrageous?


Is this a claim re the manner of discharge? Any third-party affects?

Bodewig (184):

K-Mart checker accused of stealing by customer; forced to strip. 

H: P could go to jury. Identify special employment relationship may be no requisite of intent. No need for physical manifestations of distress.


True: Focus on customer? Was there consent?


Assume employment abusive? May be different relationship if no vulnerability.


Hypo: Senior employer demoted to sweeper. Outrageous to him, what of sweeper.

Workers’ comp barrier: In IIED, is conduct sufficiently outrageous to be outside the workers’ comp bargain? Flip-side – if so outrageous, was it outside the scope of employment? If can show 1) happened at work 2) used authority as supervisor to accomplish, then employer can’t hide behind lack of agency.


In California, often within employment. Exclusivity applied unless – M202.

Consent: May bar claim.

Defamation

Elements: 1) defamatory content; 2) publication; 3) reference to plaintiff; 4) intent and 5) harm or damages (M206) [Content must be false and contain an assertion of fact; reasonably understood as negative]. Must allege intent or malice to overcome privileges granted to employers.


Defenses: 1) privilege; 2) consent; 3) truth and 4) opinion.


Slander is oral defamation and libel is written defamation.

Elbesbeshy (329):

Critique of nuclear mechanics work and fired due to “lack of cooperation.” 

H: Denied motion for partial summary judgment by employer. Questions of whether statement was sufficiently defamatory; communication to one other qualified as publication; disputed evidence regarding qualified privilege to evaluate performance.


High standard for summary judgment on claims; broad definition of publication.


Self-publication: Mixed reception by courts. 

Privilege: absolute and qualified – qualified privilege forfeited if abused. (i.e. parties and witnesses in judicial proceedings have absolute privilege). 


Burden shifting: once subject to qualified immunity, employee burden to show abuse. 


Waiver: Can you waive right to sue for defamation? Split (346).

Zinda (333):

Employee injured in fall, but previously withheld health information on employment forms; published internally and fired. Claims – defamation and invasion of privacy. P: SJ dismissal of wrongful discharge; dismissed products liability; tried defamation and privacy claims. Jury for employee on both. 

H: Publication conditionally privileged & forfeit if abused; not abused as a matter of law. 

References: May lead to defamation claim; may also lead to liability if fail to disclose. Defamation may be based on gross negligence. 

Sigal (338):

Construction employer contacted previously employer; bad reference; not hired. 

H: Evidence supporting conclusion that previous co-worker abused qualified privilege because he had never worked with, supervised or evaluated the plaintiff. Made statements with gross indifference and recklessness. A: Apply test. 

Risk that negative reference will be found to be defamatory. Constitutional 1st Amendment limits – opinion protected, facts different (New York Times Co. v. Sullivan requiring actual malice).

Breach of contract: May agree to limit references, but boundaries.

In Picton, sexual misconduct by teacher settled with agreement not to disclose. Then sent to state commission – not a breach because required by statute.

Self-publication: Self publication may suffice to establish publication. 

McKinney (R#11):

Situations placed plaintiff under a strong compulsion to disclose statements to third parties, reasonably foreseeable, actually made such disclosures. H: Enough to raise claim.

Affirmative Misrepresentation

Misrepresentations: If give good reference for a teacher accused of sexual misconduct, then repeats conduct, may be liable for misrepresentations.

Randi (R):

Teacher molested student after hired on good recommendation from earlier employer; fired previously for sexual molestation. H: Claim for affirmative misrepresentation > can be fraudulent or negligent.  A: If they would have said nothing, no liability. 

Promissory fraud: Cause of action in California (a.k.a fraudulent inducement of employment contract)

Lazar (R#7):

Defendant induced plaintiff to come to LA as manager; said secure, but made false representations of security and financial stability. H (Cal): Stated claim for promissory fraud because detrimentally relied on defendant’s misrepresentations. 


Practical consequences: tort damages for fraud, not contract.

CONSTITUTIONAL LIMITS

Due Process

Only public employees have claim of due process (state and federal governmental agencies).

Claim where there is a 1) liberty or 2) property interest. 

Property interest: Must be “liberty” or “property.” Roth and Perry released the same day.

The Constitution does not give a government worker a property interest in his or her job. A property interest must come from an independent souce i.e. a statute, municipal ordinance, express or implied contract.

Roth (R#12):

One-year contract teach not renewed. H: 1) Liberty not taken away because reputation not harmed not “stigma”; not taken out of class of employment. 2) Property interest where legitimate claim of entitlement (i.e. Goldberg – welfare benefits denied, requires full evidentiary proceeding v. Perry – just some hearing). 


OK to tie property interest to statute. 

Perry (R#13):

Employed for four years under one year contracts and fired after criticizing board’s position. H: De facto tenure so expectation and right to notice and hearing. Did not specify what the process would have to be.

Can’t limit by statute: Once conferred by due process, can’t limit.  Balance private interest in maintaining employment,  government interest in removing and avoiding administrative burdens, and risk of erroneous determination.

Loudermill (R): 470 U.S. 532 (1985) R#14

Security guard who had lied on employment application. P: Challenge to Ohio’s limits on procedure. H: Upheld claims - entitled to pre-termination due process. Even if claim arises from statute, statute can't limit constitutional due process right (rejected bitter-with-sweet notion of statutory property interest). R: Described procedure - Notice, including reasons and facts (typically written); opportunity to be heard/rebut. No associated right to confront witnesses and cross-examine.

Does Loudermill say has to be pre-termination? Practically, one you get notice of termination, you're toast.

What scope of hearing: (i.e. Goldberg – welfare benefits denied, requires full evidentiary proceeding v. Perry – just some hearing).
Freedom to Speak & Associate

Two steps: 1) commenting on public interest of public concern 2) balance interests of parties.

Public employers – 1983: Can sue for violation of constitutional rights. 

Pickering (R#15):

Teacher criticized board’s handling of revenue; fired. P: Upheld dismissal. H: As long as wasn’t false or reckless, protected speech.


Speech: Courts may consider manner, place and time of expression. 

Rankin (243):

Clerical worker for constable fired for saying, after she heard about an attempt on the life of the President, that if they tried again, she hoped they’d get him. Purely clerical duties. Suit under § 1983. P: Not protected speech; reversed. H: Affirmed reversal. Balancing test, and no evidence that interfered with functioning. R: If speech a matter of public concern, balancing test – her interest in making her statement against the interest of the State, as an employer, in promoting the efficiency of the public services it performs. State burden of justifying. A: Even if at will, can’t be fired to exercising constitutional rights. 

Powell: Private conversation – no need to analyze.

Scalia: Find unprotected and identify interest in prohibiting. 

Rankin – made to boyfriend, not her boss, not expected to be overheard, not in a public area.


Public Concern: Cannot just be internal governance, but public conern.

Connick (R#16):
District Attorney distributed questionnaire. H: Not sufficiently of public concern. A: Employee dissatisfaction, not public concern. Dissent (Brennan): There was concern.

Politics and Speech Rights:

History of political patrongage back to Marbury v. Madison, Pendleton Act, and Civil Service Reform Act (241).

Rutan (236):

Governor favoring republicans under political patronage system by promotions, transfers, recalls, and hiring with hiring freeze. H: Split between low level and high level political hiring. A: In Elrod and Branti, Court prohibited discharge of federal employees by patronage; interest didn’t justify. Find applicable to promotion, transfer, rehire claims. 

Scalia: Questions based on patronage of electing federal judges. Says a good idea.

Hatch Act: restricted permissible political activities of federal civil service workers. Upheld in Mitchell – lossened in 1993 by Congress (248).

Private Employer – public policy: Can’t fire for refusal to participate in lobbying effort. Can bring wrongful discharge claim based on policy in Constitution. 

Novosel (249):

Employee refused to participate in lobbying effort by private sector employer. Claimed bad faith & contrary to public policy. Trial court dismissed. There “are areas of an employee’s life in which his employer has no legitimate interest.” H: Identify freedom of political expression as a public policy based on federal Constitution – extend from striking down patronage appointments.


Instruct trial court to apply four part inquiry of Connick/Pickering:

1) speech prevents employer from functioning;

2) impairs employee’s ability

3) “intereferes with essential and close working relationships”

4) manner, time and place of speech interferes with business operations.

Protected Concerted Activity: NLRA protects, wrongful to discharge because of actions.

Must be 1) concerted 2) work-related and 3) protected/not illegal or breach of contract.

Timekeeping Systems (256):

Sent email to all employees regarding proposed changes in vacation policy; asked to apologize; fired. H: Email was protected concerted activity for the purpose of mutual aid and protection under § 7 of NLRA, not merely an attack on management. A: May lose protections if “truly insubordinate or disruptive to the work process.” 


Remedy: reinstate with backpay, post notice. 

Privacy

Sources of privacy rights:

· U.S. Constitution – confluence of 4th and 5th Amendments. 1st Amendment (Griswold). Federal employe have a reasonable expectation of privacy rooted in the 4th Amendment and should not be subject to unreasonable searches (Ortega). Appled to states ia the due process clause of the 14th Amendment.

· California Constitution – Aricle I, section 1.

· Statutes – ADA, FEHA, Cal. Civil, Labor and Penal Codes. 

· Common law – false light, public disclosure of private facts, intrusion, appropriation.

· Contract.

Ortega (R#17):

State hospital supervisor with sexual harassment claims; administrative, searched of office. P: 1983 claim violation of Fourth Amendment. I: Was there a reasonable expectation of privacy? H: Yes. Not everthing that passes through work is part of work context (i.e. luggage). R: If a reasonable expectation of privacy, then applying balancing test of whether the search was reasonable. A: Less than a warrant standard.

Elements: California employs a balancing test: 1) a legally protected privacy interest 2) a reasonable expectation of privacy 3) a serious invasion of the privacy interest. 


Privacy interest subjective/objective. May record, but can’t broadcast nationwide?

Testing: Cannot be without nexus to employment needs or used to discriminate. Risk of false positives – wrongly identifying those tested. Accuracy? Future – genetic testing (320).


Soroka (308 - California):

Used extensive psychological test to scree store security guard applicants. P: Various claims. H: Target had interest in employing emotionally stable security guards, but testing applicants about religious beliefs and sexual orientation did not further that interest. A: California Constitutional claim for privacy. Privacy claim: difference between applicants and employees; here, need compelling interest to justify. Nexus – job-related.

Labor Code §§ 1101 & 1102 applied to political activity – struggle for homosexual equality identified as political activity.

Cal rejected assertion that applicants have lesser privacy interest than employees.

On-the-job: Claim for invasion of privacy, but that interest may be subject to legitimate, reasonable searches. 

K-Mart (263 - Texas):

Employer seached employee’s locker and purse because of suspicion of stolen watch by another employee. H: Ortega balancing test – held that it went to the jury. R: Invasion of privacy the “intentional intrusion upon the solitude or seclusion of another that is highly offensive to a reasonable person.”


If clearly notified, then no reasonable expectation of privacy. 

Phone calls: More successful when no legitimate business reason for listening in. Possible violation of wiretapping statutes. 

Email: Statutory protections under Electronic Communications Privacy Act for interception or disclosure, but business exception. 

Off-the-job: In union context, rarely uphold discharge for off-work conduct. Some state statutes prohibit discharge for legal off-duty conduct. 

Cal. Labor Code § 96(k) prohibits an employer from adversely affecting employee for “lawful conduct occurring during non-working hours away from the the employer’s premises.”

Brunner (268 - Texas): Private employer so tort analysis.

Worked at AIDS Foundation by not HIV positive or with AIDS; fired. H: Refused to create public policy wrongful discharge exception to at will employment for volunteer activities. A: Question of private/public matters. 

Smoking: Higher costs, but privacy concerns over refusing to hire? Upheld because of rational reason, but some state statutes prohibit. 

Dating cases: 
Dating as “recreational activity”? NY statutory protections.

Married person affair > discrimination on basis on married status? (Slohoda)

Rulon-Miller (272 - California): Private employer.

IBM manager dating competitor employee; fired. H: Affirm for employee. Right to terminate for conflict of interest, but jury question of whether relationship created a conflict of interest. Extreme and outrageous behavior for IIED claim also for jury to decide. A: Analyze under contract principles based on IBM’s policies – recognizing right to engage in off-the-job activities unless affects performation, reputation of company, or creates a conflict of interest. 

True, Employer Regulation of Off-duty Conduct:
Drug testing: Statutory and executive expressions encouraging drug-free workplace. Can generally have applicant testing because not as high an expectation of privacy as an employee. To test a current employee, must have a legitimate or important reason – notice, suspicion. Justified for particular positions (drivers, carry gun, etc). 

Prohibited inquiries: can’t make certain pre-employment inquiries. Lesser restrictions post-employment. Can ask if can perform essential function or ask to demonstrate. 

WAGE & HOURS

Early laws permitted limits to be waived by contract and none contained enforcement provisions. 

Lochner (611):

New York statute limiting hours of baker. H: Court struck down as an unconstitutional interference with liberty and right of free contract. Limit state police power/regulation.

Dissent: Not equal bargaining power. Holmes: “a constitution is not intended to embody a particular economic theory, whether of paternalism and the organic relation of the citizen to the State or of laissez faire.”

Upheld limitations with regard to women and children. 

Minimum Standards

Fair Labor Standards Act (FLSA) 1) establishes a minimum wage; 2) requires premium pay for overtime from 8-hour day & 40-hour week and 3) restricts the ability of employers to employ children (10/14/18). Focus on policy goals. Everyone covered accept those exempted.


Minimum wage: to 1) help the poor and 2) economic stimulus. 

Arg against increase: Reduction in overall employment. 

Premium pay: intent to 1) spread work aroung and 2) protect individual employees.

Exemptions:

1) Executive exemption - primary duty is management of enterprise or customarily recognized subd. and customarily and regularly direct 2 or more employees.

2) Administrative exemption - primary duty office or non-manual work directly related to management policies or general business operation that includes Discretion & independent judgment

3) Creative production exemption - primary duty must consist of work that is original and creative in character in a recognized field of artistic endeavor the result of which depends primarily on invention, imagination or talent.

Primary duties test:

quantitative - if more than 50%

qualitative - value to enterprise including collateral values.

Salary test: Must make twice the state minimum wage for full time employment.

Duties test: Must spend 50% of time performing normal duties of profession.

International issues: GATT and WTO allow for free flow of products.

Enforcement: Whole industries slip below radar. Enforcement of minimum wage - by government, state, public interest, legal aid. Current violations in farms, garment industry.
In California, enforcement by the Devision of Labor Standards Enforcement headed by the Labor Commissioner.

On call time:

Bright (640):

H: (Fifth Circuit) "On call" time not compensated work time where when "the employee can use the time effectively for his or her own purposes."

Dissent: Should have gone to jury, not appropriate for summary judgment.

Marshall (648):
Paid car salesmen by bonuses based on sales. 

Dunlop (653):
Exceptions:

Dalheim (660 Fed):

Suit by reporters, producers, directors, and assignment editors against television studio arguing that the they were not exempt artistic professionals. P: Applied primary duties test, considering time and nature of job. H: Affirmed summary judgment for employer. A: Reporter - rewriting stories not creative enough. Dictated work by management. 

Policy: Why do we protect? Flexibility in time. Bargaining power and protection. Traditional notions of jobs. Could they be union represented?

Hypo: Associates at law firms? Exempt as professionals - years of education, specialized skills. Would it apply to public lawyer employees? One case - US district attorney brough suit seeking overtime - certified as class action.

Class action: 

Ramirez (R )

Individual employee filed complaint alleging entitled to over-time compensation. Employer argued no entitlement (outside salesperson - in Cal labor code, employee who spends >50% of time selling outside workspace exempt - filed counter-claim for competition).

P: Bench trial and finds exempt as salesman. Affirmed.

H: (Cal S Ct) Reviewed de novo "outside salesperson." Kept remedial nature of statute in mind (construe in favor of employees) - exemption an affirmative defense with employer's burden.

Determined IWC (independent Cal body empowered to make law in area) standard applied: 50%+ time spent selling. Quantitative. 

What about slackers? Selling less, can they then bring claim? Applied realistic requirement test - weight employer's expectations against how employee spending time (15). Not just salesmen - all categories.

California more protective of employees. 

Class action: To enforce rights in large-scale retail enterprises - fast food, etc. Many outside corps didn't understand Cal standards.

Managerial types cleaning tables, taking orders - entitled to rights under labor laws? Are they exempt?

Are

Sav-On Drugs (R )

Class action alleging that operation and assistant managers misclassified. Granted cert. 

P: Employer filed for writ of mandate to decertify class. 

H: Reversed. Certification an abuse of discretion. (Cal S Ct has granted review - as yet, undecided).

A: Defendant brought declaration of HR manager and 51 others from Op managers - members of the class that said there's lots of discretion/judgment, differences between diff locations.

If question is quantitative, then is it not suitible for class treatment? Impact of Ramirez. Exemptions - count minutes - look at employer expectations

What do you look for in merits? How may that change with Savon? Avoiding cases that resemble Savon - if lots of outlets, wide variety in size, number of subordinates varies. Generally looking for common issues of fact/law. Not looking at duties test alone (Defendants - an individual test) - looking for employer policies, uniform practices. Discretion and judgment. 

Why not look at commonality by employers view? Def - assuming all being treated alike.

Def arg - some managers lead by example; others instruct. What expectations by employer? 

Federal - FLSA has standard for common action where "similarly situated" - opt-in collective action. 

SOL - at time of filing, look back 3 years. While litigating cert, SOL tolled. Strategy - can use class cert to generate clients and toll claims. 

17200 - private attorney general - restitutionary relief/injunctive. Some cases > backpay as restitution.

Q: Assist managers at BK flipping burgers - overtime, meal breaks, rest breaks, etc. At state level, administrative claims often good. Labor commission. At federal level, less individual inquiry. DLSE. Employer systematic action. Unlike discrimination, election for administrative process. Need not exhaust.  

Practical - not much litigation on individual level.  

Overtime - for entire time, not just amount over 8/40. Double time if over six days. Triple in some.

**Bonus**

Employee making 500 month and gets bonus - when do you count bonus? Christmas bonus: If sues, should wage be augmented by ratio to time. Part of package. One time bonus. Company car? ... do you have to pay tax on it? Is is "compensation" for the purpose of the statute.

EMPLOYMENT DISCRIMINATION

Title VII of Civil Rights Act of 1964 prohibits discrimination on the basis of race, color, religion, sex, or national origin. List expanded to age, disability, etc. by way of other statutes. May be claim for reverse discrimination under Title VII.

Passage of Title VII linked to failure of Wagner Act and collective bargaining. Title VII enforceable by individuals.

Arbitrary treatment not necessarily illegal.  

Can still hire only one class if bona fide occupational qualification (i.e. locker room attendant, film cast).

Disparate Treatment

Burden-shifting framwork of McDonnell Douglas– modified by St Mary’s and Hicks.

Applies to pre-trial process, up to summary judgment – burdens of proof.

At the end of the game (under Reeves) P has burden of showing prima facie case and that employer’s reasons are pretext – then liability not mandatory, but possible. 


Could be no evidence of discrimination, and employer still potentially liable.

Costa – discusses how to sort out issues at trial.

1) prima facie case

i) suspect class ii) applied for & was qualified iii) adverse employment action iv) similarly situated outside class treated differently

2) legitimate nondiscriminatory business reason

3) pretext

Burden-shifting framework:

McDonnell (455):

Black man technician laid off by aerospace manufacturer. Engaged in civil protest - stall-in, lock-in, arrested. Applied for re-employment and denied because of protests. H: Retrial for opportunity to show pretext. R: Sets out burden-shifting framework. 

A: Pretext may be shown by: 1) comparison to other employees; 2) statistics; 3) early treatment of this employee; 4) direct evidence of discriminatioin; 5) employers reaction to civil rights actions; 6) employers record with respect to minority group.


Could he have brought claims for retaliation; free association?

Burdine refined framework. Held that at state (2) burden of production shifts to employer, not burden of proof. Plaintiff always has burden of persuasion.

Pretext: Showing alone not sufficient to grant judgment in favor of plaintiff (Hicks) but enough to have a jury decide (Reeves). 

Hicks (459):

Black correctional officer. Supervisory change; demoted and fired.

H: Reversed. Proof that reasons pretext alone not enough. Ultimate question of discrim.

R: "[R]ejection of the defendant's proffered reasons, will permit the trier of fact to infer the ultimate fact of intentional discrimination."

Dissent: bractical barrier where no direct evidence.

Abadon framework? Suggest better to abandon than repair. 

Reeves (R#21):

57-year old employee of toilet factory terminated in violation of ADEA. P: Addressed each reason to show pretext, but no evidence that discrimination was on the basis of age. 

H: Reverse. Improper grant of SJ for D. Obligation of finder of fact to draw inferences.


Pro-plaintiff decision – importance of jury.

Hypo: 60-year old female secretary who you need to fire - coming in late, playing radio loudly. What if discover that if fact fired b/c smelled funny. PFC, LNDR disproved - will she win? No, but under Reeves, would go to jury. Summary judgment improper even though she never said anything about age.

Mixed motive: Limit on damages; statutory.

Price Waterhouse (470 S.Ct. 1989):

Woman considered for partner, but gender stereotyping played a role. R: “[W]hen a plaintiff in a Title VII case proves that gender played a motivating part in an employment decision, the defendant may avoid a finding of liability only by proving by a preponderance of the evidence that it would have made the same decision even if it had not taken the plaintiff’s gender into account. 

Dissent: Should just be existing framework, otherwise confused.

Civil Rights Act of 1991: Added §703(m) with mixed-motive method of proof, but declined to limit liability entirely. Still equitable relief and attorneys’ fees.


Does not apply to age discrimination under ADEA.

Stategy: When do you apply McDonnell Douglas / Price Waterhouse? Set up all or nothing situation, or limits on damages. Strategic.  

After-acquired evidence: May limit relief available. 

Harassment

Primarilly sexual harassment – 1) hostile work environment 2) quid pro quo 3) liability assigned in different ways to employer.

Harassment & Hostile Work Enivronment:

Harris (546 S.Ct.):

Female forklift operator subject to insults and sexual innuendos. H: Reversed – error to focus on whether the conduct seriously affected plainitff’s psychological well-being. R: Look at all circumstances. Must be severe and pervasive – objective and subjective standards. Effect of harassment - doesn’t have to be nervous breakdown. Must be material effect on terms and condition of employment.

Quid pro quo: harassment leads to tangible employment action (i.e. hiring, firing).

Hostile work environment: no tangible employment action, but altered workplace.

Hardy/susceptible plaintiffs: outside scope of protections.

Unwelcome: must not be active participant in horseplay. Criticized by academics.


Same-sex discrimination:

Oncale (551 S.Ct.):

Same-sex harassment and assault on oil platform. H: No presumption of no discrimination because members of the same sex.  I: Does harassment have to be sexual or because of sex?

Severe/pervasive: single incident typically not enough.

Discrimination: must the sex of the person be important, or just sexual content?

First Amendment: limits can run up against free speech issues.

Homosexuality: Applies on the basis of gender, not sexual orientation.But Ninth Circuit has pushed barrier – MGM and Azteca – b/c not conforming to male gender stereotypes.

Faragher (556 S.Ct):

Lifeguard conduct. H: Reversed. Employer is vicariously liable for actionable discrimination caused by a supervisor, but subject to an affirmative defense looking to the reasonableness of the employer’s conduct as well as that of the plaintiff. R: Mere fact that employer didn’t know about the harassment not enough – affirmative defense by showing that there existed reasonable means for the employee to try for internal remedies.

Test: 1) must attempt to prevent harassment and distribute information and 2) plaintiff must have taken reasonable steps to comply with employer’s corrective opportunities. 

Non-supervisors: negligence standard is harassment by co-workers and customers.

Other forms: May take place on basis of disability, age (statutes include).

EMPLOYEE OBLIGATIONS

Duty of Loyalty 

Pre-termination solicitation of other employees or customers a violation of duty of loyalty. Privilege to prepare to compete. Even if employer breaches (i.e. no bonuses), no excuse; remedy is a breach of contract claim. Note: Duty that exists while employment relationship exists – does not survive termination.

Jet Courier (359 - Colorado):

Mulei working for air courier. Noncompete clause - no geographic restrictions, two years. K allowed for bonuses which he never received. Started new business to compete - solicited customers and employees while still employed by Jet Courier. H: Reversed finding for Mulei. R: R: Employee has duty of loyalty to and duty not to compete with his or her employer. If disloyal, can take back all money paid during that time. A: Applied agency principles - fiduciary duty of agent to principal. Take on duty to advance interest of principal. Duty of loyalty and duty not to compete. 

Q: What if informed employer? Can’t waive because not contracted. Nonetheless, corporate opportunity principles applied?

Q: Unsuccessful in breach? Limit on damages. 

Corporate opportunity: High level executives may not usurp a corporate opportunity. 

Investigative journalism: May be breach of duty of loyalty. 

See also “salts.” Right to unionize overcomes duty of loyalty.

Trade Secrets 

Survives termination of employment agreement.

Uniform Trade Secrets Act:

A trade secret 1) derives independent economic value from secrecy and 2) is subject to reasonable efforts to maintain secrecy.

Misappropriation is 1) knowing improper acquisition of trade secret or 2) disclosure under certain situations (368).

Mai Systems (366 Fed):

MAI manufactured computers, designed sofward. Peak maintains computer systems. Francis left for Peak, with other employees & customers. H: Affirmed on customer database, disputed facts with FIBs, reverse on software. Affirmed breach of contract.

Contacts list: Depends if customer list, if company tries to restrict or limit use. Efforts to keep secret. What if memorized list? Split.

Trade Secrets as Information - Inevitable disclosure doctrine: Irreparable harm may be presumed if a trade secret has been misappropriated. See PepsiCo; compare Earthweb.

PepsiCo (371):

Sports drinks competition. Had a confidentiality agreement. Not clear with PepsiCo about having accepted position with Quaker. Two secrets: "Strategic plan" and "Annual Operating Plan", attack plan, pricing architecture, innovation (pretty braod). H: Breach inevitable. Affirmed injunction. A: Red flags - has the employee announced intent to use information (renounced confidentialy agreement, etc.)? Relationship between employers (found intense competition, sold identical product, obvious value on ideas) Employee's role and responsibility (same responsibility).

Earthweb (378 - Fed. New York): 

IT professionals. Trade secrets – strategic planning, licensing agreements, advertising, technical knowledge. H: Denied preliminary injunction. R: Factors to consider in granting injunctive relief include: 1) same or similar products or services 2) position identical 3) value of trade secrets. A: Critical of doctrine. Found one-year restriction too long based on the dynamic nature of industry. 

Competition

Contracted non-compete clauses; what limits an employer’s ability to prevent going into another business.

In California, strict limits under Business & Professions Code. 

Q: Tortious discharge where refused to sign noncompete agreement? Walia (chilling)

Training: General noncompete clause without special training unenforceable. Argue that employer invests in human capital by training. 

Rem Metals (389 - Oregon):

Welder working for defense contractors; asked for raise; Rem says no, goes to competitor; Rem sues based on two agreements not to compete for one year in entire US after leaving. H: Not enforceable. R: Don't possess exclusively because of training, but also by personal skill and knowledge. 

Exceptional skill: protectible interest (i.e. James Brown, athletes v. Einstein)

Training expenses: some allowed.

Oral promises: parole evidence rule. Extra consideration needed?

Reasonable restrictions: look at area, time, and other conditions. 

Karpinski (393 - New York):

Two dentists, one wants to hire another in another city. Enter employment agreement. Terms - no compete forever in five counties, promissory note for $40,000 if leave, three year term. Three years up - can't agree. Leaves, starts other office. H: Liquidated damages did not preclude injunctive relief through enforcement of covenant. . 


Q: Difficulty predicting outcome. Difficult standard for employers. 

Lifetime restrictions: rarely upheld. 

Severence: may sever unenforceable clause? May rewrite?

Monopoly: May use noncompete to keep monopoly?

Lawyers: Model Rules prohibit limitions – right for client to chose. 

Trimming: Some courts rewrite, sever, or refuse entire contract.

Temporary staffing: Legitimate business interest in reasonable and necessary restrictions where 1) customer relationships are near permanent and 2) employee acquired information through employment and subsequently tried to use it for his/her own benefit. 

Outsources (399 - Fed. Illinois):

Temporary employee signed non-compete and confidentiality contract. H: Affirm preliminary injunction against employees.A: Illinois law considered if restrictive covenants were reasonable and necessary to protect a legitimate business interest of the employer. Possner dissent: Criticized majority’s characterization of Illinois law > only enforceable where “near permanent relationship” or “confidential information.”

Suing the employer: An employer may also sue the subsequent employer. Kuykendall.

Fired employees: Different if not volitional departure – courts are split. 
















