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EMPLOYMENT LAW

I. Defining Terms

A. Lauritzen (p. 13)—what is an EMPLOYEE?

1. F/I: a bunch migrant workers want to be known as E’s by the FLSA to get minimum wage, record keeping, and child labor, but the employer says they are Independent Contractors

2. R: 6 part test (control, p/l, investment, skill, perm, integral part of biz) criteria with which to figure out if management is an ER.  

3. H (Harlan):  Yes, they are as a matter of law by the FLSA; the management controls everything.

4. Concur (Easterbrook): the FLSA definition is vague “to suffer or permit to work.”  The balancing test sucks.  But migrants are E’s.

B. Taxi Cab Lease (p. 1 supp)

1. Is it a lease or is the cab driver an employee?  

2. Factors: pay own gas, no workers comp, security deposit, cabbie has freedom to go to different companies, etc.

3. Cf: Lauritzen—the employer only controls the schedule, the cabbie has to do everything else (go through the 6 part test—they look like IC’s).

C. JT HYPO (Liu):  you manage a crew of migrant workers work w/ L.

1. I:  are you joint employers?

a. 4 main factors:

1. Who has power to hire/fire

2. determine and control work schedule/conditions
3. rate and method of payment
4. who maintains E’s records—i.e. payroll
D. Vizcaino (p. 29) (did not review in class)—what is full-time v. part time?

1. F:  a bunch of workers hired on/off then integrated into workforce, but not paid through payroll, submitted invoices like IC’s; IRS busts them and says the peeps are E’s; Microsoft changes policies, some workers stay, others leave; workers bringing suit want savings plans and stock options

2. I: Do the E’s get it?

3. Reas: Microsoft did not do this in bad faith.

4. H: remanded, the sum/judg of Dist Ct. overturned 

5. Concur/dissent: that this is a contracts case and the E’s don’t get it.  They were very different from regular E’s.

6. Notes: 9th Cir. has given lots of deference to ER’s re: defining workers.

E. Liu (p.  40)—covered employees

1. F: DKNY sweatshop workers in NYC paid less than minimum wage; E’s want FLSA style minimum wage, unpaid wage, overtime, and damages

2. I: is DKNY joint employer w/ the sweatshop?

3. R: Carter Test-4 prong test for employment relationship: (1) who had power to hire/fire, (2) supervision/control of work schedules and conditions, (3) rate and method of pay, (4) employment records

4. H: DKNY controls.  

5. Notes: some firms lease E’s from smaller firms to save $ (see hypo C., above)

II. EMPLOYMENT AT WILL—Contracts!

A. History-A bunch of boring shit from the middle ages.  Eventually leads us to the Blackstone Commentary where presumption of a year, plus natural equity which is key.  Horace Wood is the next influence: all employment is at will and can be terminated on notice at any time—Cal Labor Code § 2922!

1. JT: it goes both ways.  E’s can leave ER’s can fire.  “on notice” is “reasonable.”

B. Skagerberg (p. 87)—What is permanent Employment?

1. F: guy rejects professorship from Purdue in favor of working at a paper company.  Later gets fired by the paper company.

2. I:  when promised “permanent employment” by the ER, how long does he get?  What about reliance?

3. H/R: permanent employment is basically “at will”

4. Reas: he’s a marketable guy, he’s got skills!  He was paid to the extent of the K, respect the K.

5. JT: this case stands for the rigorous application of the at will rule.  Giving unfettered discretion to the R.

6. Notes: but isn’t work performed consideration of future employment?  This just doesn’t make sense.

C. Chiodo (p.96)—Express Employment K’s

1. F:  E signs K to work for 10 years.  But he’s a shitty guy.

2. I: can the ER fire him before 10 years?

3. H: No.  No just cause to fire him.  As long as the E acts “reasonably” then they can’t fire him.

4. JT: common law duty to mitigate damages when out of work for breached K.  so you go w/ severance pay in K’s.
5. Notes: what is just cause (p. 100)
D. Executive Employment Agreement (p. 24 supp)

1. Kind of crazy b/c sort of an employee, but also management.  more of an interesting sort of thing, than something it seems will be major.

E. Hetes (p. 101)—Just cause?

1. R:  Oral agreement to keep hired as long as you do a good job is a just cause provision b/c of E’s reliance.

F. Ohanian (p. 104)—Statute of Frauds

1. F: E was told that he had “lifetime employment” but also signed a relocation request with at will language in it.

2. I: Does Statute of Frauds (if a K cannot be fulfilled in a year, it is void) bar the “lifetime employment” guarantee?

3. R: Statute of Frauds is anachronism; the relocation request is not a K.

4. Reas: at the very least the guarantee is a just cause provision; however, econ downturn = just cause to fire

5. Diss: It’s ridiculous!

G. Vaca v. Sipes (p. 32-72 supp.)—Collective Bargaining Agreement

1. F: E has high blood pressure leaves work.  Not cleared to return.  Gets cleared eventually, gets fired, union won’t rep him in grievance.

2. R: the union has a duty of fair representation (DFR), if they administrative remedies are not yet exhausted, and the union won’t go ahead “arbitrary” then the E can sue both the union and the R.

3. H: that was it right there, not sure if it was remanded or not.

4. Take home point: there is other shit like CBA, but the union won’t always pick up the slack.

H. Grouse (p. 113)—Promissory Estoppel

1. F: E was offered a job at one place and so he declined somewhere else, the original job offer place could not get a favorable recommendation, so they didn’t give him the job.  E wants the job.

2. R/H:  E gets the job b/c of promissory estoppel.  It’s not a real contract, but the E acted on the promise of employment.  He gets damages for lost pay in quitting his old job and declining the other one.

I. Veno (p. 115)—Wrongful Discharge v. At Will Presumption

1. F: Editor of newspaper fired for publishing story criticizing local judge.  He claims the employment not at will b/c ER said, “we’re going to retire together.”

2. I: So is it at will?

3. R: things said of an “aspirational nature” do not amount to K’s

4. R: State of PA has 2 torts wrongful discharge: (1) public policy; (2) intent to harm E.

a. Corbin (p.117) says that if there is a great hardship to be incurred by one party for termination of employment, then there should be a great weight in favor of holding that the parties agreed to a specific period of time.

b. in this case, the E showed no further hardships than a normal E.

5. Note: from the Reader, false representation as to the time period of employment is against the law in CA.  Labor Code §970 (protects migrant workers)

J. Pugh v. See’s Candy! (p.120)—Implied in Fact K!

1. F:  E works at See’s for a long ass time.  No written K, no oral K, nothing in the personnel handbook.

2. I:  is there an implied-in-fact just cause employment K?

3. R: Go from presumption of at will, then look at totality of the employment relationship for factors like: personnel policies/practices, E’s longevity of service—promotions and discipline, actions/commun. by R reflecting assurances of continued employment, and practices of industry.

a. in court, burden of proof is on E to prove that it is an implied-in-fact K, b/c of McDonnel Douglas—then ER gets defense, and then E counters w/ pretext args.

4. H: Not at will!  Terminated w/o cause.

5. R: Just cause is “fair and honest cause or reason regulated by good faith by party with power.”

K. Woolley (p 128)—EMPLOYEE MANUALS!

1. F: the manual says duties efficiently and effectively performed then you won’t get fired.

2. JT: instills loyalty, guide supervisor, union avoidance, advise E’s.

3. R: Handbook = implied in fact K

4. H: gotta have just cause to fire

5. I: but what if the E’s never read the book?  Only for the supervisors?

a. it was accepted and followed always by Hoffman management

b. Notes: other courts say E’s had to rely on book.

6. Fallout: big disclaimer in handbooks that it’s all at will

L. Demasse (p. 138)—More Manuals!

1. F:  the ER has a handbook w/ disclaimer that employment is at will and that it has the right to modify book.  But it changes the book so layoffs done by seniority w/o notifying E’s.

2. R: Implied-in-fact K = bilateral and can’t be modified unilaterally

a.  K law says: (1) offer, (2) assent, (3) consideration

3. Cf: Woolley; this case says you have to negotiate all further modifications!—Reas: b/c if not then K is illusory.

4. Cf: DiGiacinto (p. 74 supp.)

a. F: E signs K that says employment is at will and can be terminated by either party w/o cause and w/o notice.  E got notice that his wage is decreasing

b. I: Can that happen?

c. R: no, at will only to termination, not unilateral reduction of wage, despite ER’s just cause.

5. Notes: In CA, Asumus ER’s can change w/ reas. time and notice

III. EMPLOYMENT AT WILL—Torts!

A. What to think about for Public Policy:

1. To what extent do objections go beyond the workplace?

2. To what extend can policy be found somewhere besides vague and diffuse notions of justice?

B. Three basic types of Public Policy

1. Refusing to commit unlawful acts—ex: perjury

2. Exercising statutory right—ex: file workers comp

a.  but what statutory rights?  Some states refuse to accept federal law—p. 153.

3. Fulfilling public obligation—ex: jury duty (Nees)

C. Nees (p. 147)—Wrongful Discharge violation of Public Policy

1. F: E has jury duty.  ER discharges her b/c they told her not to go

2. I: If E discharged by ER for reasons that interfere w/ community interests, can the E be compensated?

3. R: hell’s yeah.

4. Reas: there is a public interest in having people serve on juries.

5. H: compensatory damages, but no punitive damages.

6. NOTES: crazy fact patterns p. 150!!!

D. Adler (p. 156)—more PP

1. F: E does good work, always promoted, finds out that there is crazy illegal shit going on at work.  Reports to his higher ups.  Ends up getting fired.

2. I: Is this an abusive discharge in violation of PP?

3. E reas: Criminal law violations, the public good as well.

4. H: there is a claim for PP; but here, the E is too vague to meet the standards.  

5. Notes: later amended complaint with a lot more violations and got shitloads of $$$, then reversed b/c he’s just a whistleblower, no one was asking him to break the law!!!—no protection for internal whistleblowers.

E. Johnston (p. 172)—Criminal PP

1. F: ER asked E who works at UPS type job, to mislabel boxes so they can transport firearms (illegal)

2. R: Texas PP = criminal penalties asked by ER to E.

3. R: right to make a good faith inquiry into the legality of actions, it’s not whistleblowing.

F. So what is PP in CA?

1. Three things says JT:

a. delineated by constitution, statute, regulation

b. [can’t read my writing] to public benefit

c. well established, fundamental, and substantial

2. Also Labor Code §1102 says political activity outside work is protected, (p. 83-4, supp)

G. Agis (p. 181)—Intentional Infliction Emotional Distress

1. F: theft at cash register, the ER fires in alphabetical order to get someone to fess up.  E = Agis, get it?  Sues for IIED

2. R:  4 prong test for IIED

a. ER knew or should have known, intent to inflict ED

b. extreme, outrageous conduct

c. to cause distress of E’s

d. distress is severe

3. H: Reverse and Remand w/ instructions to figure out IIED

4. JT: don’t forget about the eggshell plaintiff

H. Bodewig (p. 184)-IIED Special relationship test!

1. F: E works at Kmart.  Shopper accuses of stealing $, after checking register, etc. they make her strip in the bathroom, and piggy back after exonerated.

2. R: two forms of IIED

a. Intentional Conduct

b. Tortious breach of special relationship 

3. I: E charges Manager and Kmart with tortuous breach of special relationship (ER-E), but does one even exist btwn the two?

a. classic ex: landlord-tenant

b.  Reas: Power of relationship, knowledge of E by the ER b/c they work together

4. H: Special relationship btwn Kmart and E, but not Manager and E.  so they have different standards (higher against manager)

5. REMANDED (vacate decision for Ers)

6. Notes: it’s still hella tough to get a ruling b/c not much is “outrageous” in the employment context.  hard to meet std.

IV. EMPLOYMENT AT WILL—Good Faith Limits/Wrongful Termination

A. Fortune  (p. 193)—Bad Faith firing by ER

1. F: E was a salesman and sold a bunch of stuff, was supposed to get a certain % of sales as commission for payment.  Got fired by ER before they paid him the commission.

2. I: did the ER act in bad faith, and if so does it breach an at will K?

3. H: written K = implied covenant of good faith and fair dealing; termination not in good faith = breach.

4. R: employment K’s balance business interest v. interest of the E in maintaining employment and the public interest in balancing the two.

5. Reas: think about K law, good faith = gap filling device, but then again, what about power of the K; efficient breach?

6. Notes (197): Crazy fact patterns, check them out.

B. Murphy (p. 199)—NY judges go the other way

1. F:  E reports improper accounting procedures to ER and is fired, he’s also at will. Brings 4 causes of action (1) Bad faith termination (2) IIED, (3) prima facie tort, (4) good faith clause

2. H: NY has no tort cause of action, defers to legislation to create PP; not frustrate purposes of K.

3. Reas: no circumvention of discharge by using TORT.

4. Diss: You should not have an E fired for doing their job requirements.  (should not recognize new tort either), but do a good faith thingy.

C. Foley (p. 206)—K Damages!

1. F:  E gets fired after telling on a manager that was getting investigated by the FBI for criminal conduct; sues for tort of PP, implied just cause K, good faith K

2. H: no PP, yes implied in fact, yes good faith.

a. no statutory duty of whistleblowing, no PP interest

b. Citing Pugh
c. yeah, good faith breach

3. Damages = contract remedy, not tort damages (punitive); Cf: insurance coverage (allows tort for breach of good faith), it’s the public pooling resources, job security is not same.

4. Diss: reasonable job security is very much like insurance!!!

5. Notes: can’t act in bad faith to takeaway an earned benefit Guz
D. Balla (163)—Wrongful termination of in-house counsel

1. F: ER is doing tons of bad shit.  the E finds out and gets crazy.  Gets fired he reports ER to FDA and sues ER for $, IIED wrongful term.

2. I: Despite being hired at will does an attorney have a right to wrongful termination if they are just following their ethical code?

3. R: in IL, law says that they have to choose btwn their job and their law license.  No claim!

4. Reas: the attny-client privilege requires full disclosure, so if they don’t think they can talk, then there is a chill effect.

5. Notes: CA and NY the attorney does have a claim.
E. Wrongful Termination v. At Will Presumption)

1. Args for and against, we did a really lame class exercise.  JT thinks he’s such a fucking badass.

2. See Montana Law, see class notes.
3. Epstein (p. 217)—U of C, likes the K, b/c of costs, etc.(K’s good)
4. Schwab (p. 222)—career life cycle thingy
5. Weiler (p. 94 supp)—critique of at will
V. CONSTITUTIONAL LIMITS ON THE EMPLOYMENT RELATIONSHIP

A. Regents v. Roth (p. 107 supp.)—Public sector, Property interests

1. F: E was a teacher at school, outspoken critic of admin; did not have a notice of re-employment did not get hearing.

2. E reas: free speech, and liberty interest in right to work

3. H: No free speech viol.; no implication of liberty rights

4. Reas: the loser can always work somewhere else.  no stigma on reputation BUT there is a stigma since usually peeps just get re-hired

5. R: there is a property interest, b/c it expired w/ the K, sucka.

6. Diss: give the guy a hearing to let him know why he wasn’t hired

7. JT: to a certain extent employment is more than just economics!

B. Perry v. Sinderman (p. 128 supp.)—Property interest

1. F: E worked as a professor w/o tenure, but w/ “de facto” tenure provision at the community college for profoessors.

2. I: when E is fired, does he have a property interest?

3. R: yes, b/c of de facto tenure policy.

a. Cf: Pugh and the implied-in-fact K

C. Cleveland v. Loudermill (p. 139 supp.)—Public Sector DP.

1. F: E lies on job app and gets fired, he wants a hearing before discharge

2. I: E wants DP before he’s fired, a hearing to explain why, or at least to be heard.

3. H/R: Right to hearing before discharge b/c it’s public sector

D. Pickering  (p. 163 supp.)—First Amendment!

1. F: E, a teacher sends letter to newspaper w/ allegations against ER that are not wholly true, then E is fired (regarding athletics)

2. H: E’s 1st Am rts violated, ER has to prove that E knowingly or recklessly made the false statements to furnish a reason for firing him.

3. R: JT says 2 things to think about

a. Was the E speaking on a matter of public concern?

i. how do you know it’s public concern?

a. content

b. form

c. context

b. Does the E’s interest in speaking outweigh the ER’s interest in efficiently running the biz?

4. Reas: no duty of loyalty, b/c it’s a public official in public office, public concern, it’s also not defamatory.

E. Connick (p. 178 supp.)—1st Am. questions v. statements

1. F: E circulates questionnaire about internal office procedures and is given the boot.

2. H: E’s termination did not violate 1st Am. b/c not commenting on public concern, despite that it’s a public sector office

a. Reas: to assume everything in public office is a matter of public concern would be ridiculous!

b. breakdown: it was at work, distracting; E’s work time, so that’s bad; situation-circulated after a conflict; she’s disrupting the office.

3. Heberg?—not in notes/covered in class

a. F: display of drawing at private arts college of admin’s doing sex stuff to faculty member.

b. I: is it hostile work environment?

c. H: no, no intent.  taken down, not pervasive enough

F. Rankin (p. 243)—Talking off the cuff

1. F: E is fired after she says she wants Prez Reagan assassinated

2. Reas: It’s a MPC, would others think this is view of ER, when it’s said in workplace?

3. R: balance test of Pickering and Connick
4. H (Marshall): No. she’s a clerical worker talking to her bf on the phone.  whatever.  no context of public good.

a. not involved in law enforcement (sheriff’s office); nor making a threat on the life

G. Rutan (p. 236)—Party Politics, Speech, and Public Employment

1. I: can they condition employment based on party affiliation?

2. R: Not the lower level ones

3. Reas: distinguishing upper and lower level of workers for efficiency reasons.

4. Diss (Scalia): this weakens political parties, blah blah civil service reform, etc, (see notes to case).

H. Novosel (p. 249)—Freedom of Expression outside work

1. F: company has a memo in favor of legislation, asks E’s to get petitions signed E is discharged for not following along

2. I: should the ER be able to coerce certain types of political activity?

a. Doesn’t at will mean that the ER can do anything?

3. R: 4 part test of Pickering and Connick
a. is ER prevented from efficiently carrying out resp.?

b. E’s ability to complete resp.

c. interferes w/ essential relationship?

d. manner, time, place of speech.

4. R: use these factors to weigh: nature of actor  conduct, actor’s motive, interest that conduct interferes, interest sought by actor, social interest in protecting action/contractual interest, proximity of conduct to interference, relations btwn parties

5. H: remanded so look at tests

6. JT:  if there is a nexus btwn efficiency of E/ER and outside stuff, then it’s OK to fire.

7. CA: ER’s can’t prohibit political action by E’s, § 923 labor code

I. Timekeeping Systems (p. 256)—Speech as Concerted Activity

1. F: E mouths off about new vacation policy over company email, ER gets pissed b/c he looks like an ass and fires E

2. I: issues of content protected by NLRA?

3. R: §7 of NLRA covers all concerted activity

4. H: reinstated w/ backpay

J. Ortega (p. 214)—Privacy rights at Workplace

1. F: E’s desk, files, and office are searched (he’s not there)

2. R: public E’s can have rt of priv, and std used should be one that is “reasonable under all circumstances”—both the reason for the inception of the search and search’s scope must be reasonable.

3. Reas: balance privacy v. supervision necessary

4. H: Remanded….w/ the new rule

5. JT: ways an ER can shit on E’s privacy

a. public disclosure of private facts

b. unreasonable intrusion into solitude

K. K-Mart v. Trotti (p. 263)—Privacy Rights on site, lockers!

1. F: E’s locker and purse inside it are searched

2. H: element of a highly offensive intrusion is a fundamental part of the definition of an “invasion of privacy.”  There is no ev. that says it was definitely “highly offensive,” w/o that, it makes it look like strict liability for any intrusion.  Court reverses finding for E and remands for new trial

3. Note: ER’s policy on search can affect an E’s RofP, if ER tells E they search, then decreased expectations.

L. Rulon-Miller v. IBM (p. 272)—privacy away from work

1. F: at will E is fired for having a relationship with another E who works for a competitor.  Claims: 1) breach of K, 2) implied good faith, 3) IIED

2. H: E’s right to privacy overrides ER’s concern re: conflict of interest; E wins all claims!

3. JT: there are hypos in there—sex discrim, PP for 1st Am (freedom to associate, etc.)

4. Reas: always ask, does the activity legitimately affect the ER’s interest?

M. Some privacy Hypos (notes 4/2)

1. Wiretapping

a. if ER tells R wiretap, then they are notified, and expectation is lowered

b. BUT! Hawaiian Airlines says that if the case goes something totally outside work function, then protected

2. hidden camera?—depends on situation, etc. Pickering balance

3. Medical records? CA statute ER’s have right to access when justified, but process is very strict w/ auth from E

4. Criminal Record? ER has a right to know pending proceedings, but not past arrest.  prior felony convictions also allowed—as long as it won’t go against you--?able.

N. Luck (in class exercise)—Drug Testing—notes (4/7) lame class.

1. R: Rt to privacy is private right, so it’s not PP

2. JT: Issues of Drug Testing: 1) technology, 2) Who gets told what, right to know by ER?, 3) collection methodology?, 4) constitutional?

O. NTEU v. Von Raab (p. 280)—he forgot to assign it, jackass

1. F: U.S. customs want urinalysis for promotions and transfers

2. I: 4th Am. applic?

3. Reas: Testing program Const. b/c they carry guns? (gov. intst)

4. R: balance against govt. interest

5. H: Const. b/c customs = first line of defense.  Interest of agency far o/w intrusive nature

6. Diss: Scalia—intimidating and terrible.

P. Skinner (p. 259 supp.)—Drug Testing!

1. F: Drug testing for people working on the RR

2. I: 4th Am?

3. Reas: only post-accident testing?  Narrower exception

4. Reas: Also want to deter drug use for the future by testing now.

5. H: Drug testing is OK for deterrence

Q. Luedtke (p. 287)—private sector drug testing

1. F: Alaskan driller guys getting tested

2. Causes of Action: 1) Alaska const. (no), 2) br of cov, 3) br of PP, 4) CL invasion of privacy

3. H: balance privacy v. health and safety; H&S wins, but w/ LIMITS: notice for testing, objective to catch or deter behavior; testing anytime before or after working on the rig

a. but isn’t it a new part of their employment K?

4. R: no rt to privacy if it effects job conduct!

R. Soroka (p. 308)—Psychological Screening

1. F: Target was making security guards take a ridiculous psychological screening test.

2. R: Need a compelling interest b/c of privacy right = fundamental

3. I: then you need nexus btwn action and interest w/ least restrictive and narrowly tailored

4. H: case goes to CA SC, but settled, depublished.

S. Hill v. NCAA—class exercise: provisions apply to private entitites

VI. OTHER SHIT—defamation, discrim, FLSA, DOL, trade secret, arbitration

A. Elbeshbessy (p. 329)--Defamation

1. F: E is terminated for “lack of cooperation”

2. R: Defamation elements

a. false and defamatory statement concerning another

b. unprivileged publication to 3rd party

c. fault(negligence

d. harm to reputation

3. H: “lack of coop” is a possibly defamatory statement considering E/ER context

4. H: publication = one person

5. H: even if opinion, “could have abused privilege/had malice”

6. Notes: intra-corporation is not publication

7. Notes: not saying anything could be defamatory too.

8. Notes: self-publication of defamatory statement? split (p. 332)

B. Zinda (p. 333)—what?

1. F: guy falls through roof.  gets a job, lies about it on job app. He files suit against ER for falling through roof, they fire him for falsify form, and publish the info in their newsletter

2. R: 2 types of privileged defamation (defense)

a. absolute-complete protection of defendant

b. conditional-common interest btwn ER and E for ER to let their E’s know the info, despite defamatory nature.

3. Reas: E’s have legit interest in knowing why someone is fired

4. R: 5 ways to abuse privilege: 1) reckless, 2) bad motive, 3) pub to unrelated party, 4) unrelated facts, 5) unpriv & priv material

5. E reas: #3, too many people know.

6. H: for the ER’s

C. Randi W. (p. 297 supp.)

1. F: plaintiff is a student molested by vice principal who was hired by school district w/ good rec’s from places that fired him b/c of sex molest

2. I: did schools act negligently by not warning what the deal was?

3. H: foreseeable risk for future abuse esp. considering affirmative misrepresentation by the schools!—LIABILITY!

a. had they said nothing—no duty; but coming forward = duty of care

4. Liability only for physical harm

D. McDonnell Douglas (p. 455)—Title VII, Discrimination!

1. F: Fired E engages in “stall in” and “lock in” E then reapplies for job and is rejected.  E claims ER discrim, ER says reason for rejection is unlawful conduct by E

2. I: who had the burden of proving what?

3. R: E has burden of proving prima facie case, if E proves, then burden shifts to ER w/ defense and give non-discrim reason, once ER gives reason, the burden shifts back to E to prove it was pretext

E. St. Mary’s v. Hicks (p. 459)—Burden of proof, discrim

1. F: E correctional officer at halfway house.  Manager is a total asshole and disciplines E unfairly, manufactured a conflict with E so he could fire him.

2. H: if the finder of fact does not believe the ER’s reason for firing, the E does not automatically win.  The finder of fact may decide for the E but is not required to as a matter of law when the ER’s reason for rejection is not credible.

3. Reas: still have to prove that race was the motivating factor

F. Price Waterhouse (p. 470)—mixed motive

1. F: Female E not made partner for both legit and illegit reasons, ER claims the E would not have made partner even if the illegit reasons not considered

2. I: what does a court do when mixed motives?

3. H: If ER can prove same outcome w/o regardless of improper motive, then NO liability

4. Notes: Reeves—E stated prima facie case, jury finds for E, despite ER’s story, judge overrules w/ a JNOV.  Supreme court says judge ruling is illegit use of power

G. Sexual Harrassment!

1. History: before sex harr law, there was mostly just racial harassment cases

a. Rogers v. EEOC landmark case: MD hires Latino E’s, splits his patients btwn Latinos and non-Latinos and race-matches patients w/ E’s = hostile work environment/race

b. Meritor-first sex harr case EVER, E says sex har, ER says she’s a slut; H: sex conduct unwelcome, even if not phys. resistance = discrim of Title VII, need not be tangible/econ harm; ER responsible for E relationship at work

H. Harris v. Forklift (p. 546)—Sex Harr!

1. F: Generic piggish male behavior—touching, verbal, proposition

2. R: Reasonable person std for whether behavior is abusive/hostile

a. frequency, severity, plus threat inj, offensive words, interfere w/ work

b. UNWELCOME!

3. Notes: quid pro quo (hiring, firing, etc) v. hostile work environment

a. QPQ only has to happen once, ER always liable

b. hostile work environment ER not always liable, must be severe (not case for QPQ).

I. Oncale (p. 551)—gender/sex

1. F: bunch of guys harassing another E on oil rig

2. P: lower court says male on male sex harr is unactionable, not sex orientation

3. H/Reas: reverse, have to look at it—is it discrim? “because of his sex”  look at context, same sex harr is actionable.

a. sexual stereotype? sexual content in offensive behavior?

J. Farragher (p. 556)—ER liability sex Harr

1. F: lifeguards. bad acts; disclosed to one supervisor, quit and sued

2. R: Ct fashions an aff defense to ER where they have an already implemented system for remediating harassment and when E fails to get them to go w/ it; ER is not liable if E does not complain

a. ER exercise reas. care to prevent and correct promptly any sexually harassing behavior

b. E unreas. failed to take advantage of preventive or corrective opportunities

3. H: the lifeguard superiors were ER management, and were not notified of the city’s sex harr. policies

K. Fair Labor Standards Act (p. 627)

1. History: so that an E does not contract away rights to the ER (think Lochner where the SC struck down max. hours cap on workers)

2. Minimum Wage!  set by congressional vote, in CA set by Industrial Welfare Commission.  composed of industrial reps and others who often threaten to leave the stat if min wage is raised, also set by muni ord. (Berkeley has one)

a. CA overtime is measured on a day to day basis rather than by total hours worked in the week.  if E works more than 8 hours in a day, must be paid OT

L. Bright (p. 640)—FLSA “on call time”

1. F: E works as a hospital tech and is req. to wear a beeper during off-duty hours and be on call to come in and make repairs.  E is free to go and do whatever during off-duty time subject to 3 restrictions: 1) no intox unless at night, 2) always be reachable via beeper, 3) must arrive w/in 20 min.

2. I: can E use the time effectively for own purposes—can E sleep, eat, entertain?  then it’s not compensable, despite restrictions

3. H: Not compensable.

4. Diss: it’s like he’s a prisoner

M. Marshall (p. 648)—commissions?

1. F: auto dealer Es are paid a base rate + commission + bonus + demo cars; avg work week = 55 hours

2. I: if combining the pay, is it minimum wage?

3. R: bonuses only count for the weeks in which they are paid out; demo cars not for the E’s benefit doesn’t count

4. H: ER owes lots of $ to the E’s

N. Dunlop (p. 653)—fringe benefits

1. F: E’s work overtime, but not paid for it, but did receive fringe benefits (paid vacations, holiday, insurance) and bonuses instead

2. H: Fringe benefits like health insurance, vacation, and bonuses may not be credited against overtime pay required by FLSA.  cannot be circumvented by agreement btwn ER and EE

O. Dalheim (p. 660)—categories for FLSA, who qualifies?

1. F: tv station E’s assert overtime pay

2. R: go to DUTIES test to see if they qualify

3. R: 3 exemptions to wage and labor laws

a. administrative—primary duties = office, non-manual work directly related to management policies—include exercise of discretion independent judgment (DIJ)

b. professional—primary duties = original creative recognized field of art, inventive, talent

c. executive—primary duties = management of enterprise or subdivision in charge of 2 or more E’s

4. R: Ct makes distinction that tv reporters have skill and intelligence in their work—not artistically creative

5. Reas: primary duty = what E does that is of value to R

6. Reas: an administrator in production is not exempt under admin, production = manual labor

7. R: Can’t lump time from 3 categories to make a cumulative exemption for an E

8. Remember: E’s don’t usually sue ER’s until laid off—makes it hard to prosecute.

9. CA is very different 50% or more rule, when let go have to be paid immediately

P. Sav-On drugs (p. 390 supp.)—overtime

1. F: managers want to come together as a class for overtime

2. H: class action suit-class de-certified by court b/c they say it’s too fact specific per E.

3. review to SC

Q. Ramirez v. Yosemite (p. 374 reader)—FLSA v. CA

1. H: CA law is different, wage laws meant to be more protective of E’s than those of FLSA

2. I: Definition—what is an outside salesperson?

3. Reas: 50% rule—he’s engaged in outside work over 50% of time

4. JT: What if manager does manual work as part of job?

R. Jet Courier (p. 359)—Duty of Loyalty

1. F: E pissed at ER and starts new biz, steals customers and workers while still working for ER

2. I: is E an agent of principal of jet courier?

3. R: Duty of loyalty!

4. H/Reas: hell’s yeah, he was doing it on his ER’s time.  already incorporated and supposedly helping the ER, but really telling everyone to go to his new company.

5. Policy: 1) honesty and fair dealing, 2) economic competition.

6. Damages: look at those clients who would not have left but for solicitation, restitution for Mueli’s profits

S. MAI Systems (p. 366)—Trade Secrets!

1. I: is the customer list a trade secret?

2. R: Trade secret?

a. valuable info not readily ascertainable

b. derives value from secrecy

c. which is reasonably protected

3. Reas: monetary value derived from list b/c no one knows about it—very valuable shit!

T. Pepsico (p. 371)—Inevitable disclosure of TS

1. F: E leaves Pepsi to work somewhere else and is enjoined from working there for 6 mos.

2. R: Pepsico has to prove 

a. E actually knows a TS

b. in new position will disclose TS inevitably

c. will cause irreparable harm

3. E Reas: he signed non-disclosure agreement w/ Pepsi, and Quaker says they won’t ask him for info

4. H: can’t work!

U. Earthweb (p. 378)—Inev disclosure internet

1. F: guy works at internet startup, K says he can’t work anywhere else for 1 year b/c of TS inev. disclosure

2. H: you can’t keep someone from working somewhere esp. in the internet context for a startup.

V. REM (p. 389)—Non-competition agreement

1. E wants a raise, R won’t give, E goes to work for R’s biggest competitor, also signed and NCA

2. R: Cant’ keep E from using knowledge acquired while working at one palce from working somewhere else.  diff btwn TS and general knowledge

3. Reas: you assume part of wage = payment for non-comp.

4. Reas: Seems to be unfair considering bargain power disparity

W. Karpinski (p. 393)—more NCA’s

1. F: ER hires E for making new biz in new city, signs NCA, E leaves when K is over, R sues

2. H: rewrites the K(no liquidated damages, only actual damages, limits scope of NCA to oral surgery only not dentistry

3. Reas: 1) geographic area is small, 2) no time limit, 3) scope of restriction was too expansive

4. JT: Does it make sense for court to sever?

X. Outsource v. Barton (p. 399)—TS and NCA

1. F: staffing org taken over by new ER; one of E’s doesn’t like it and opens his own Company, despite NCA

2. I: are there TS?

3. H: yes! he had to take some info b/c his biz was up and running super-fast (empirical results Test)

4. R: 2 tests

a. near permanent relation ship test: length of time customers of ER, but for contact w/ ER, no relationship w/ E

b. confidential info test: E has TS from employment and used them for personal benefit

5. JT: case turns on danger the ER is faced w/ when giving info to E’s

Y. ARBITRATION!—skip that calss

1. NLRA: if arbitration goes against PP?

2. Title VII, when arb award goes against statute?

3. but…Federal arbitration act, mandatory enter.

4. see: Gilmer, EEOC v. Luce
