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CRIMINAL LAW

I. INTRODUCTION
A. Crimes


1. Classification

a. Felonies: offenses punishable by death or imprisonment in state prison

b. Misdemeanors: offenses punishable by fines &/or local jail

B. Burden of Proof

1. ( has burden of proof beyond a reasonable doubt (due process clause of 5th amendment; examined in In re Winship)

a. Far worse to convict innocent man than to let guilty man go free (presumption of innocence)

2. ( must prove every element of charge BRD

a. Prima Facie case – state has successfully proved its burden

3. ( strategies:

a. Attack (’s case (create RD)

b. Affirmative Defenses

i. Shifts burden of proof, but standard is lowered to, e.g.:

· Preponderance of evidence

· Clear & convincing evidence

4. Owens v. State (14): 

a. Man found drunk in car that was turned on; charged with DUI.  

b. Held: ( cannot be convicted for crime he is about to commit; as long as there is rational argument for conviction, appellate court should uphold it.

5. Directed verdict (Curley, 18): If reas. person must have a reasonable doubt, directed verdict of NG.  If not, issue is sent to jury.

C. Reasons for Appeal

a. Error of law: bad jury instructions

b. Insufficiency of Evidence (like Owens): not enough evidence to convict (way the law is applied to the facts)

D. Jury Nullification

1. Jury acquittals are irreversible if no reason stated. (5th am. double jeopardy clause)

2. Discretion of power is entrusted to juries

3. No right to JN, but ( power (right to impartial jury in 6th amendment does not include JN)

4. Judges generally don’t inform juries of their power to nullify (not prohibited)

5. Arguments AGAINST:

a. Informing people could cause lawlessness

b. Juries in charge of fact, not law

c. Can be used to perpetuate biases and prejudices --> just as many malignant nullifications as benign (could have jury in South refusing to convict white man of lynching) (Leopold)

d. People v. Williams (SI, 1) (Cal.):  ( told jurors they needed to fairly apply the law, and if law wasn’t being applied fairly, they could take action.  Juror came to judge expressing other juror’s (X) refusal to uphold law.  X was dismissed.

i. No instruction regarding JN is necessary

ii. Jurors can be removed for refusing to comply with the law if they express their beliefs to judge
iii. Professional misconduct to tell people to nullify

e. Race-based nullification (Leopold): gives cause to exclude black jurors & thus may advance causes of racial bigotry; does not address root of problem

6. Arguments FOR: 

a. Judgment represents “conscience of community”

b. Protects against gov’t oppression (democratic)

c. Prevents moral injustices

d. Paul Butler:

i. Encourages race-based jury nullification for all victimless crimes

ii. Black self-help mitigates disproportionate # of blacks in prison

II. JUSTIFICATIONS FOR PUNISHMENT

A. Utilitarian: treats punishment as a means to an end; forward-looking

1. Incapacitation

a. Take ( out of society to prevent him from commit more crimes

b. Limitations:

i. Incomplete/Ineffective: no improvement, possible decline in attitude (e.g., crime ring in prison)

ii. Crudeness

iii. Capacity/Expense: jails are getting full; focuses upon groups w/ greatest likelihood of recidivism

iv. Selective incapacitation for recidivists might not be selective enough: over-crowding

v. “Slots”: new criminals fill place of old ones

vi. Cost to maintain prison

vii. People get old & stop committing crimes @ some point

viii. Probation might be more effective in stopping crim. activity & alleviating stress on crim. welfare system

2. Detterence
a. Threat of punishment will prevent people from committing crime

b. General: community will observe punishment of others and not want to commit crimes

i. Limitations

· Low risk crimes ( little deterrence

· Assumes criminals are rational creatures

· Actual guilt or innocence doesn’t matter

· Uncertainty limits leverage --> if risk is low, amount of punishment is irrelevant

· No social science evidence as to under what circumstances deterrence works best 

· Information: many people don’t know about punishments/risks 
c. Specific: criminal will carry experience w/ him & not commit again

i. Limitations

· Experience may not last long

· Cost-benefit structure: returning to society might be more diff. than going back to jail

· Backlash: crims may teach each other
3. Rehabilitation
a. Change (’s character so he wants to do things other than commit crimes

b. Limitations

i. Detection is difficult

ii. Implementation: not enough resources

iii. Can’t be forced

iv. Perverse incentives: rewards lawbreakers

v. Re-assimilation is difficult

vi. Selectivity – focuses resources on people who have shorter sentences

B. Non-Utilitarian: punishment for its own sake; backward-looking

1. Retribution
a. Holding people responsible for choices they make (good v. evil)

b. Punitive principle: encourages more punishment than usual

c. Limiting principle: proportionality is necessary

i. Limitations

· Implementation: proportionality may not be feasible

1. Actual experience of jail could not be punishment

2. Incomplete @ best, morally repugnant @ worst
· Crudeness of sentencing

· OK for gov’t to commit a crime?

· Is assumption of moral responsibility always right (insanity)?

· Ignores structural factors that influence acts

d. Perspective on social harm: cost to society of (’s acts (e.g., if ( fires @ person w/ intent to kill, irrelevant if he missed)
C. Expressivism: punish crims to strengthen societal bonds; sends message about values
1. Shaming --> message sent to crim & society; shame, then re-integrate

a. E.g., making child rapist place bumper sticker on car

D. U.S. v. Jackson (55) (1987)

1. ( robbed bank ½ hour after released from prison; had been imprisoned for robbery 4 times in past

2. Holding: Specific deterrence failed, so must consider general deterrence and incapacitation.  

a. Authorizes life sentence for robbery

3. Concurring op’n: Should we release crims after “career” age?  

a. Robbery = young man’s crime

b. Retribution = limiting principle

E. Queen v. Dudley (47)
1. (s killed boy for food when stranded @ sea.

2. Holding: (s are responsible BUT

a. No danger to society (, no incapacitation

b. No deterrence or rehab. b/c unlikely to happen again

c. Retribution = only justification (punitive)

F. People v. Du (49)

1. ( killed girl she thought was shoplifting

2. Holding: 10 yr. sentence suspended, placed on probation because

a. No incapacitation needed, no specific deterrence; protecting society would be only reason to punish: no need here (no threat)

III. FEDERAL SENTENCING GUIDELINES

A. Old Law

1. Most of discretion was assigned to judges

2. Discretion @ diff level: legislation, police, pros., police, juries, judges, prison officials, parole boards

3. Sentencing: anything & everything could be considered

4. Statute set out guidelines  

5. Judge was to follow statute, but could go anywhere from 0 to max 

6. Indeterminate Sentencing: amount of time served depended on rehabilitation progress 

7. Emphasis on rehabilitation 

8. Cons: 

a. Bad @ deterrence b/c sent wasn’t always fulfilled (time off for good behavior)
b. Potential for bias & racism in sentencing

c. Reduce public confidence in system of law enforcement
B. Determinate Sentencing 

1. 1984: Sentencing Commission (mandatory sentencing guidelines)

a. Rehabilitation eliminated as a goal of punishment

i. Switched to: deterrence, retribution, incapacitation

b. Federal Parole Boards abolished

c. Granted discretion to legislature 

d. Crimes are divided by nature, seriousness  (1-43 scale)

e. Characteristics of offender factored in  (1-6 for past record)

f. Some discretion for judges remains

i. Mandatory mins and maxs  

g. If departing from guidelines, judge must explain why 

h. Cons:

i. Judges don’t like guidelines

ii. One size fits all approach does disservice to retribution

iii. Prosecutor’s reasons are hidden but judges had to explain their reasons

iv. Normative grounds: there are mandatory minimum sentences, resulting in longer sentences.

v. Outcome grounds: sentencing guidelines have not eliminated racial biases they were meant to eliminate.

vi. Policy grounds: place more discretion in the hands of the prosecution b/c they can determine which statutes they want to charge person with

vii. Motivation was to eliminate racial bias in sentencing but ( unexplained proportionality still (crack cocaine)
C. Marijuana Laws

1. FSG ban all distribution, including medical, of marijuana

2. States oppose ban (esp. CA) 

a. Prop 215 in CA allows medicinal marijuana use

b. SF DA Hallinan refuses to prosecute for MJ possession

IV. PROPORTIONALITY OF PUNISHMENT 

A. 8th Amendment protection against cruel & unusual punishment prohibits “grossly disproportional” punishment.  

B. Utilitarian principles

1. Punishment must be > potential profit of committing offense

2. Offenses must be graded to induce a person to always choose the least harmful of the 2 offenses

3. No disproportionality.

C. Retributivist principles

1. Repay debt by proportional punishment

2. Personal blameworthiness key factor in punishment.  

3. No consideration of future harm.  

D. Death Penalty/Life Sentence
1. Coker v. Georgia (63)  1977  (SC)
a. ( received death penalty for rape of adult woman

b. Majority opinion: 

i. 8th amendment prohibits barbaric & excessive punishment

· Punishment = excessive if  
1. Imposes purposeless/needless suffering or

2. Grossly disproportionate to severity of crime

· Death Penalty for rape of adult woman = grossly disproportional to crime  (retribution)

c. Dissent (Burger, Rehnquist):

i. Distinction between rape & murder is insignificant

ii. Utilitarian principles (focus on recidivism & goal of deterrence)

· Permissible for legislature to make penalty more severe than act for deterrence purposes

2. Solem v. Helm (70) 1983  (SC)
a. Three Strikes case; life sentence for writing bad check struck down

b. 3-part test to determine proportionality of offense:

i. Inherent gravity of offense

ii. Intra-jurisdictional comparison

iii. Inter-jurisdictional comparison

c. OVERRULED BY:

3. Harmelin v. Michigan (70) 1991  (SC): most recent pronouncement by SC on what constitutes cruel & unusual punishment

a. ( given life sentence for possession of cocaine

b. Plurality opinion (Scalia):

i. 8th amendment contains no proportionality guarantee (Framers’ intent); only bars barbaric punishment

ii. “Death is different”: non-const. proportionality protections can be given in such cases

iii. 1st part of Solem test is subjective, so hard to follow; rejects Solem test 

iv. Counter-arg: Constitution is supposed to be living; no matter what you’re doing, you’re going to be making a law

c. Concurring opinion (Kennedy):

i. Stare decisis ( adherence to principle of prop.

ii. (’s crime in instant case is more severe than (’s crime in Solem b/c involves drug crime (so greater harm to society)

iii. 1st prong of Solem test should be focused upon

· Ask if there is inference of gross disproportionality.

· If yes, go to steps 2 & 3.  If no, stop here.

d. Dissenting opinion (White):

i. Framers did not intend judgment against prop.  

ii. 8th am. provides protection against disproportionate sents.

iii. Keep Solem test

iv. Critical of Scalia b/c is internally inconsistent; b/c “death is different”

v. Kennedy’s method makes any attempt @ objective proportionality futile

e. Dissenting opinion (Marshall):

i. DP is cruel & unusual punishment in all instances

E. Three Strikes Law

1. List of felonies defined as serious or violent

2. Misdemeanors ( felonies 

3. 3rd strike = any felony 

4. After 3 strikes, sent. = 25-life 

5. Major criticism: double-jeopardy concerns

6. Brown v. Mayle (SI, 115)  2001  (9th Cir.)

a. Follows Andrade rule and Kennedy’s Harmelin opinion  

b. Andrade: 50 yrs for petty theft is disproportionate

c. Must focus on felony @ issue – otherwise, there are double jeopardy concerns 

7. People v. Romero (SI, 123)  2002  (Cal. App.)

a. Focused upon recidivism rather than triggering felony  

b. Punishment does not have to be proportional to crime

i. Must be proportional to totality of 3 strikes law

V. EQUAL PROTECTION CLAUSE (14th Amendment)

A. McCleskey v. Kemp (332)  1987 (SC)
1. Black man convicted of murdering white police officer

2. Baldus study of racially based disparity in death sentence appeal:

a. (s charged  w/ killing whites = 4.3x more likely to receive DP

b. Black (s are 1.1x as likely to get DP

c. Black (s charged w/ killing whites have greatest likelihood of receiving DP

3. Violation of 8th am’s cruel & unusual punishment clause?

4. Violation of 14th am’s = Protection Clause?

5. Majority opinion (Powell):

a. Standard of proof for = protection violation is “intentional, purposeful discrimination.”

i. Study does not satisfy standard: stats cannot provide information about discriminatory intent of juries b/c each jury is diff.

ii. (, no intentional, purposeful discrimination.

6. Dissent (Brennan):

a. Race consideration is unfair in app of DP

b. Was a sig. chance that race played a prominent role in this case 

B. Powder/crack cocaine punishment disparities 

1. Account for larger #s of blacks in prison

2. Intentional discrimination requirement makes it diff. to prove violation of EPC

VI. LEGALITY PRINCIPLE

A. Act is only punishable if proscribed by statute

B. Vagueness (5th & 14th amendments: Due Process Clause)

1. Fair Notice: person of ordinary intelligence must know conduct is illegal; violated if denied due process of violation that lacks clarity

a. Not void for vagueness if can be ascertained from case law, legal dictionaries, etc.

2. Unfettered Discretion: can’t give police, prosecutors, judges power of arbitrary/discriminatory enforcement
3. In re Banks (90)  1978  

a. Statute proscribed “secretly peeping into room occupied by ♀”

b. Holding: When there are 2 poss. interpretations of a statute—1 const. & l and 1 unconst.—Ct. should adopt 1 in favor of const.

c. Rule of lenity (see below)

d. If statutorily vague, should be judged in light of CL meaning, statutory history, and prior judicial interpretation (i.e., canon of construction).

4. Kolender v. Lawson (SI, 153)  (SC)
a. Statute requiring loiterers to provide ID to popo; ( stopped 15 diff times for loitering

b. Holding: unconstitutionally vague under 14th amendment

i. Provides police w/ unfettered discretion & fails to give fair notice (because overbroad)

ii. Statute must establish “minimal guidelines” to govern law enforcement

5. Papachristou v. City of Jacksonville (96)  1972  (SC)
a. Statute prohibited vagrancy

b. Held: ordinance gives police unfettered discretion
i. Prosecution can be cloak a conviction that cannot be obtained on other grounds

ii. --> Statute is void for vagueness

6. City of Chicago v. Morales (SI, 167)  (SC)

a. Statute prohibits loitering by gang members

b. Holding: Statute was unconstitutionally vague (no fair notice)

c. Majority of court held that it gave police unfettered discretion
i. Was inherently subjective

d. More narrow ordinance to attack street gang activity, e.g., prohibiting “intimidating conduct” by gang members = constitutional (b/c establishes minimal guidelines under Kolender)

e. Dissent: gov’t trying to protect innocent; by striking down, court is limiting freedom

f. Other arg’s: police discretion is necessary for protecting community

C. Statutory Interpretation 
1. Clear & unambiguous statute: plain & definite meaning

2. Unclear/Ambiguous statute: intent of legislature

3. Canon of Statutory Construction

a. Presumption of constitutionality of statutes

b. Rule of lenity (TIEBREAKER): when there are conflicting reas. interpretations of statute, should be interpreted strictly against gov’t

i. Not recognized by MPC

· Ambiguities should be resolved in manner that furthers gen. purposes of MPC

c. Start w/ language of statute (including grammar, punctuation)

i. Next, go to intent of legislature

· Precedent

· Dictionary

· Contemporaneous statutes

· Prior statutes

· Legislative history

· Rule of lenity

4. U.S. v. Foster (101)  1998  (9th Cir.)

a. Interpreting phrase “carry a gun” in statute

b. Looks to precedent, Black’s Law Dictionary, & other statutes

c. Held: “carry” did not mean transport b/c Congress did not use “transport”

i. Applies rule of lenity; construing meaning of “carry” against gov’t; saying Congress can re-write law if that wasn’t its intent

d. Dissent: rule of lenity inapplicable in this case b/c thwarts Congressional intent through linguistic scrutiny

VII. ACTUS REUS

A. (1) Voluntary act (or omission) (2) that causes (3) social harm

B. Punishing Thoughts

1. Can’t punish thoughts 

a. Can’t dist. btwn daydream & intentions

b. Thoughts aren’t deterrable

c. Respect for indiv liberties (1st amendment)

d. Voluntary conduct is min requirement for punishment: people need opportunity to choose to desist from wrongful activity

e. Crim law is not intended to purify character/thoughts

f. Actus reus requirement is based on retributive belief that it is morally wrong to punish people for unacted-upon intentions

2. Dalton (SI, 181) 

a. Wrote stories in diary about torturing & molesting kids caged in basement

b. Charged w/ pandering pornography ( being punished for having (specifically, writing down) thoughts

c. Critiques:

i. Slippery slope – loss of liberty

ii. Infringes on privacy

d. Reason for punishment: there is a continuum from thoughts to acts

3. U.S. v. Alkhabaz (733) 

a. ( exchanged email stories involving abduction, rape, torture, & mutilation of women; one story included name of (’s female classmate

b. Held: no threat b/c e-mails were expression of thoughts

c. Dissent: this was in the realm of a threat; he was about to act.

4. Stalking Legislation

a. Theory: act of harassing someone is in itself a bad act/social harm
C. Voluntary Acts

1. Martin v. State (112)  1944 

a. Cops arrested (, took him onto highway; convicted of being drunk on public highway

b. Holding: Voluntary appearance is presupposed as requirement; coerced acts are not voluntary

i. Narrow time frame applied; discounted prior voluntary acts
c. Entrapment as affirmative defense: how far can popo go?

2. State v. Utter (114)  1971

a. ( killed son; defense was that act was conditioned response

b. Holding: ( could argue that involuntary act = no act

i. BUT ( induced unconscious state w/ alcohol, so conv. upheld 

3. People v. Decina (SI, 187)  1956

a. Due to seizure, ( lost control of car & killed kids; had medical hist. of seizures; convicted of operating vehicle negligently.

b. Holding: (’s awareness of condition ( liable for involuntary seizure (broad time frame)

c. Dissent: no operation of vehicle b/c he was unconscious; operation was involuntary; uses rule of lenity. (narrow time frame)  

D. Omissions
1. Gen. Rule: No duty to act to prevent harm

2. Justifications:

a. Pragmatic: prosecutions would burgeon

b. Omission is more ambiguous than act 
c. Line-drawing probs: who besides assailant is responsible?  

d. How much knowledge must you have to be responsible?

e. Well-meaning bystanders often make matters worse  

f. Merely withholding a benefit

3. Criticisms

a. Morally repugnant

b. Retribution: Exonerates “guilty people” (bystanders)

c. Utilitarian: callous rule (not good for social cohesion)

d. Deterrence: Wrongdoers might desist if they thought others would help

4. Duty to Act (mostly from Jones v. U.S.)
a. Status relationship (minor children, spouses) 
b. Can be created by K 
c. Statute 
i. CA Child Victim Protection Act: duty to report observed commission of certain acts against children ≤ 14: can receive ≤ 6 months jail time & $1500 fine (SI, 201): in response to David Cash
d. Omissions following act  
i. Creation of Risk ( duty to act  
ii. Voluntary assistance ( duty to act if omission would put victim in worse position than before 
e. Seclusion from help

i. People v. Beardsley (118): mistress ODs; ( doesn’t get help & she dies

· Holding: ( had no legal duty (only moral duty)

ii. Kitty Genovese: no neighbors prosecuted b/c it was impractical & people had no duty to act 

5. Killing v. Allowing to Die  (duty defined narrowly)

a. Barber v. Superior Court  (124) 1983 (Cal. App.) 

i. Drs. removed patient from life sustaining equip. & then IVs (family consented)

ii. Holding: (s had no duty to continue to provide life support 

· Was omission of further treatment, not affirmative act

· Duty of care btwn drs and patients  

1. BUT Drs have no duty to continue treatment that is ineffective

· Omission of treatment ≠ unlawful failure of legal duty

E. Social Harm

1. Conduct Crimes: crimes defined in terms of harmful conduct; harmful results not required (e.g., DUI)
2. Result Crimes: offense defined in terms of prohibited results (e.g., murder)

3. Attendant circumstances: certain circumstances must be present when actor performs certain conduct or causes prohibited result that = social harm of offense (e.g., to shoot victim, gun must loaded & in good condition; Burglary – must be dwelling/house)
F. MPC

1. §1.13(2): defines “act”

2. §2.01: applies to crimes, not violations

a. ( = NG unless liability is based on conduct that includes voluntary act or omission of performance of act of which one is phys. capable

b. Details which acts are involuntary (e.g., reflex, sleep, unconsciousness)  

i. Rationale: 

· Law cannot deter involuntary movement

1. Utilitarians would disagree b/c goal is protect society

· Retribution

c. Responsible for omissions (defined in §1.13(4)) only if law makes expressly sufficient or duty to perform is imposed by law

d. Possession = act

VIII. MENS REA 
A. Two definitions (CL): 

1. Broad (older): vicious will; evil-meaning mind

2. Narrow (elemental): mental state prohibited expressly by a statute w/i a definition of a crime

3. Regina v. Cunningham (133) 1957 (England)

a. ( tore gas meter in order to steal coins inside ( gas escaped, and nearly asphyxiated his mother-in-law

b. Charged w/ “maliciously” endangering her life w/ poison

c. Trial Court: Instruction that “maliciously” = “wickedly” (broad, culpability approach)

d. Holding (appellate ct.): malice = (1) intent to do harm or (2) recklessness (elemental approach)

B. Justifications

1. Utilitarian

a. Deterrence ( punishment of one w/o culpable state of mind is ineffective

i. BUT what about general deterrence?

b. Diff to prove beyond a reas doubt ( acquittals of those w/o mens rea may send a counter-utilitarian message to potential criminals

2. Retributive

a. Based on societal belief that it is morally unjust to punish those who accidentally cause social injury

b. Guilty verdict ( wronged community; no mens rea – no culpable state of mind ( conviction unjust

C. Intent/Culpability

1. Common Law

a. Jury may infer state of mind (People v. Conley (1989) - ( found guilty of intent to cause permanent disability b/c of surrounding circumstances, offender’s words, weapon used, force of blow)

b. General Intent: intent to do act that constitutes the crime; no additional mens rea required; actor intended to commit physical act

i. Examples  ([ ] = act; mens rea)

· Murder: “[Killing of a human being] with malice aforethought.”

· Battery: “intentional [application of unlawful force].”

c. Specific Intent: crime requires proof of actor’s conscious object or purpose (definition of crime include intent/purpose to do act beyond actus reus or provides that actor must be aware of attendant circumstance); actor intended to commit social harm

i. Examples:

· Receiving stolen property: “knowing it to have been stolen.”

· Burglary: “…with the intent to commit a felony.”
2. MPC §2.02: Elemental Culpability Requirements
a. Jury may infer state of mind

b. §2.02(1): every element has some mens rea

c. Defines intent precisely 

i. §2.02(2): 4 kinds of culpability

· Purposely: conscious object to engage in conduct or achieve result

· Knowingly: aware that conduct is practically certain to cause result
· Recklessly: consciously disregards a substantial & unjustified risk
· Negligently: should be aware of substantial & unjustifiable risk
d. If statute prescribes kind of culpability w/o distinguishing among elements, culpability provision applies to every material element of offense §2.02(4)

i. Similar case in Federal Law (FEDERAL LAW DOES NOT FOLLOW MPC!)
· U.S. v. X-Citement Video (1994) (USSC)
1. Felony to “knowingly transport visual depiction involving minor engaging in sexual conduct” ( knowingly applies to all elements

e. If def’n of offense does not mention culpability, element is established if person acts purposely, knowingly, or recklessly (§2.02(3))

D. Transferred Intent

1. A shoots @ B w/ intent to kill B; A misses B & kills C (accidental victim)
2. Comes into effect only for substitute victims, not additional victims
3. Justifications: proportionality, necessity 
4. Common Law

a. A’s intent transfers to C; doesn’t preclude liability of attempting to kill C

b. Applies only to the same type of social harm

i. Cannot use to increase seriousness of intent (e.g., if, while intending to kill a dog, you accidentally kill a human)

ii. Cannot use to lower seriousness of a social harm (e.g., can’t transfer intent to assault prisoner to assault of a cop) 

5. MPC 
a. §2.03(2)(a) & §2.03(3)(a): if culpability is element of offense, element is established if diff person/property is harmed

i. ( not relieved of liability for offense if less harm occurs
ii. BUT if 2 deaths instead of 1, intent can only be applied to intended victim (V2’s death would be negligent/reckless)

E. wilful blindness
1. MPC § 2.02(7): when knowledge of existence of fact = element of an offense, established if actor aware of high prob of its existence unless he actually believes it doesn’t exist.
2. Common law
a. “Ostrich instruction”: guilty of willful blindness if deliberately avoids acquiring unpleasant knowledge (like ostrich burying head in sand)

b. State v. Nations (145) (1984)

i. 16-yr-old dancing for tips; ( claimed he didn’t know her age ( ( in violation of statute of endangering child welfare if “knowingly engages in conduct to harm child under 17.”

ii. Issue: Does knowingly modify “with a child under 17?”  Under MPC, yes

iii. Holding: Legislature deliberately left willful blindness out of statute; ( was negligent, but had no knowledge; MPC §2.02(7) was more like recklessness than knowledge

3. Critiques: 

a. Specificity required is hard for State to prove
b. Caveat: willful blindness ought to be kept separate from negligence b/c it threatens to include mental states that aren’t as obvious
F. condtional intent 
1. MPC §2.02(6): When particular purpose is element of offense, element is established although such purpose is conditional, unless the condition negatives the harm sought to be prevented

a. E.g., carjacking – “give me the keys or I’ll shoot” ( enough intent

2. Common Law

a. Holloway v. U.S. (SI, 205) USSC (1999)
i. Statute: “Carjacking w/ intent to cause death or serious bodily harm” 
ii. Holding: Congress intended to cover both conditional & unconditional intent to harm ( intent is satisfied when proven that @ moment ( demanded control of car, ( possessed intent to seriously harm or kill driver
G. STRICT LIABILITY

1. Common Law

a. Crimes that do not contain mens rea requirement for ≥ 1 element

b. How courts determine SL:

i. Look @ language ( Presumption of mens rea
ii. Intent of legislature

iii. Alternatives: 
· Unconstitutionality: due process, cruel & unusual punishment

· Read mens rea into statute

1. Staples v. U.S. (156) USSC (1994)
a. ( found w/ semi-automatic weapon modified to be an automatic weapon (violating statute barring possession of automatic weapons); didn’t know it = automatic

b. Holding: Presumption of mens rea; not a PWO b/c having guns is “innocent” conduct ( no mens rea = no conviction
c. Public Welfare Offenses (e.g., selling alcohol to minors, driving w/o a license, sale of impure food/drugs)
i. SL often used by cts.

ii. Conduct by single actor that could gravely affect health/safety/welfare of people (not morally wrongful)

iii. Justifications for SL:

· Not derived from CL

· Single violation can simultaneously injure many people

· Standard imposed in reasonable

· Penalty for violation is minor (sometimes just a fine)

· Conviction rarely damages reputation

d. Non-public-welfare Offenses
i. Few non-PWOs are SL offenses

ii. Statutory Rape
· SL offense in most states b/c statute doesn’t require mens rea of ♀’s underage status

· Garnett v. State (164) (1993)

1. Mentally retarded ♂ believed 13-yr-old ♀ was 16 ( had consensual intercourse

2. Holding: Even though SL is generally frowned upon, use it is this case b/c legislature excluded mens rea from statute by design

· Pros:

1. “Moral wrong”
2. Deterrence
3. Efficient alternative to proving high standard of forcible rape

4. Prevention of social harm (teen pregnancy)

· Cons:

1. Violates culpability principle

2. Perpetuates paternalistic principles

3. Social harm isn’t really that great anymore? (mores have changed)

4. Innocent (s

2. MPC

a. §2.02(1): no conviction unless some culpability; (, presumption of mens rea

b. Exception: Violations are SL §2.05(1)(a)

i. §1.04(5): violations = offenses that can’t result in imprisonment/probation; fines = poss punishment

3. Arguments Regarding SL (For/Against)

a. For:

i. Deterrence

ii. Utilitarian: Practicality/efficiency

iii. Protecting public from social harm

iv. Negligence – takes care of negligent actors

v. Retribution

b. Against:
i. Detterence bad b/c punishing people w/o fault

ii. Culpability/retribution/moral stigma

iii. Abuse of discretion

iv. If Negligence/Recklessness --> call it that!
H. mistake of fact

1. Common Law

a. “Ignorance of the law is no excuse”
b. Strict Liability: NO DEFENSE
c. Specific Intent: reasonable or unreasonable (good faith) MOF = defense if ( lacks intent required
i. People v. Navarro (172) Cal.App. (1979)
· ( stole wooden beams he believed were abandoned ( statute required specific intent

· Holding: MOF = defense; good faith mistake
d. General Intent: defense only if reasonable; must negate moral culpability for crime (good faith)
2. MPC 
a. §2.04(1)(a): ignorance = defense if it negatives culpability required or law so provides

b. §2.04(2): Defense unavailable if ( would be guilty of another offense had circumstances been as he supposed

mistake of law
3. Common Law

a. Generally, ignorance ≠ excuse

b. People v. Marrero (177) (1987)

i. Peace officer possessing firearms; law was confusing & he read it to say that he could carry gun

ii. Holding: Ignorance ≠ excuse; statute wasn’t misworded, so didn’t authorize his behavior even though it was a good faith mistaken belief; exception would swallow rule
c. Exceptions:
i. Estoppel: e.g., reliance of statement by public official
ii. Fair notice

· Lambert v. CA (187) USSC (1957)
1. ( didn’t know of law requiring felons to register w/ city
2. Holding: statute violated due process clause; imposed responsibility for an omission

3. Holding very specific to facts, but ct. looked @:

a. Statute punished omission

b. Duty to act was imposed on basis of a status, not activity
c. Offense prohibiting otherwise lawful conduct (PWO)

iii. Cheek v. U.S. (189) USSC (1991) 
· ( avoided income taxes based on interpretation from atty that indicated wages ≠ income

· Specific intent mistake of law

· Trial instruction that honest but unreasonable belief ≠ defense

· Holding: Instruction wrong; but hints that ( should be convicted on remand --> his views on statute’s validity are irrelevant so jury shouldn’t hear them

iv. Bryan v. U.S. (SI, 213) USSC (1998)
· ( convicted of willfully selling firearms w/o license

· Holding: look @ actus reus, not mens rea; just requires knowledge that conduct is unlawful (not knowledge of specific law)

· Dissent: invoke rule of lenity 


4. MPC: 

a. General rule same as MOF

b. §2.04(3): Can be used as affirmative defense if:

i. Law not published, OR
ii. Acted in reas. reliance upon official statement of law (that is later ruled invalid) by:

· Statute

· Judicial decision

· Administrative order

· Official interpretation of person w/ official responsibility (not atty)

IX. CRIMINAL HOMICIDE
	Homicide
	Common Law
	MPC § 210

	Murder
	1o: premeditation/deliberation

2o: intent to seriously injure/kill;

abandoned & malignant heart (subjective awareness of substantial & unjustified risk of death); felony-murder
	Purpose

Knowledge

Recklessness + extreme indifference to human life

	Manslaughter
	Voluntary: heat of passion (provocation)

Involuntary: Gross negligence
	Recklessness

Extreme Emotional Disturbance

	Negligent Homicide
	
	“Gross deviation”


A. Murder = killing human being w/ malice aforethought

B. Manslaughter = killing human being w/o malice aforethought

C. Malice aforethought - refers to several states of mind:

1. Intent to kill

2. Intent to seriously injure

3. Acting w/ “abandoned & malignant heart”

4. Felony-murder

D. End of human life?

1. Fetuses

a. Old English CL – fetus wasn’t protected as human being; murder only if baby born alive, then dies

b. Modern CL – statutes amended to protect unborn fetuses

2. Causation

a. Old CL – “year and a day” rule ( victim must die w/i year & a day for ( to be responsible 

i. Now – approached case-by-case

b. CA – 3 yrs & a day rule; then burden shifts to ( to prove ( was responsible

c. People v. Eulo (1984, p.223): 

i. Man shot & put on life support; was brain-dead, but heart was still beating & was still breathing; Drs. removed him from life support

ii. ( argued wasn’t responsible for death b/c death was when breathing & heart stopped

iii. Holding: brain-death = legal death

E. Murder: “malice aforethought”

1. 1o = premeditated, willful, deliberate  (“cold-blooded”)
2. 2o = “hot-blooded”
a. Intent to seriously injure

b. Abandoned & malignant heart

c. Extreme indifference to human life

d. Felony-murder (for unspecified felonies)

F. Manslaughter

1. Voluntary

a. Heat of passion

b. Imperfect self-defense

c. No malice (catch-all)

2. Involuntary

a. Negligent homicide

G. Intentional Killings: Murder (CL)
1. Premeditation/Deliberation (1o murder)

a. State v. Schrader (1982, p229)

i. Argument; ( stabbed victim 51x w/ hunting knife

ii. Rule: Premeditated = knowing; intentional

· All that is necessary is a moment of premeditation

b. If p/d can occur in the blink of an eye, no distinction between 1o and 2o murder

2. Justifications for distinction between 1o and 2o murder:

a. Retributive
i. Worst kind of killer is person who kills in “cold blood” ( he is most worthy of retribution

ii. “Hot blooded” killer isn’t as culpable & as deserving of punishment

iii. Easier to understand the reasons behind “hot blooded” murder

b. Utilitarian
i. “Cold blooded” killers are more capable of being deterred beforehand

ii. More difficult to affect those who kill in the heat of passion

· They are harder to understand, more separated from society

c. Deterrence
i. Rational killers are most receptive to deterrence messages

3. Challenges to p/d

a. Midgett v. State (1987, p.233)

i. Drunk, child-abusing father kills his son

ii. Holding: 1o murder conviction overturned; reduced to 2o b/c no intent to kill child (just to abuse & discipline)

· Because he was drunk?  Intoxicated people may not have sufficient depth of reflection to be guilty of 1o murder

iii. State v. Forrest (1987, p.235): mercy killing of sick-father; cold-blooded but sympathetic; convicted of 1o murder

H. Intentional Killings: Manslaughter (Heat of Passion) (CL)
1. Affirmative defense of provocation

2. Rule: Intentional killing done in sudden heat of passion on adequate provocation
a. Reasonable/adequate provocation

i. Traditionally – matter of law

· Witnessing adultery

· Mutual combat (now obsolete)

· Assault & battery (now obsolete)

· Injury/abuse to family

· WORDS CANNOT PROVOKE (enough in CA, though)

ii. Modern – matter of fact

· Jury decides case-by-case using “reasonable person” standard

b. Sudden: 

i. Traditionally, no “cooling time” allowed

ii. Now – cumulative rage OK (see Berry)

c. Causal connection (appropriate victim)

d. Actual heat of passion

3. Partial justification or partial excuse?

a. Excuse = understandable but wrong (human frailty & weakness caused actions)

b. Justification: right thing to do in situation (victim partly to blame)

4. Criticisms of Defense

a. Law should expect people to control themselves; this sends a message that sometimes, killing is OK

b. Outdated & sexist (esp w/ adultery = adequate provocation)

i. 1/3 of women killed were trying to end relationships

ii. Women almost always killed by men 

iii. “Passion” often connected to victim’s sexuality

iv. Law used to assume that women would not experience same rage as men when witnessing adultery

v. Are women that respond out of fear more justified than men responding out of rage?

vi. Reflection of male psyche
vii. What about BWS?  History of violence

c. People v. Berry (Cal. 1976): ( killed wife who said she was in love w/ another man ( ( waited @ home for 20 hrs (cooling off period)

· Holding: broad time frame to discuss buildup of victim’s provocative conduct, but narrow time frame holding that screaming was provocation that set off ( ( verbal provocation is sufficient, so conviction of murder reversed

5. “Reasonable man” standard

a. Public v. Camplin (1978, p.250): 15 yr old boy sodomized, then laughed @ by middle-aged man ( boy hit him over head w/ pan, killing him

i. Holding: Reasonable person = average person, not reasonable 15 yr old boy

b. “Reasonable man” standard – was provocation sufficient to make a reasonable man in (’s circumstances do what he did?

i. Objective approach: regular person

ii. Subjective approach: “reasonable man” w/ all of (’s attributes (drunkenness, anger, etc.)

iii. Common law – reas. person is somewhere between obj & subj approach (shares external demographic features w/ (, but not temperament/internal prejudices):

Abstract v. Concrete Characteristics

	OK (go to self-control)
	Not OK

	Sex
	Excitability

	Age
	Intoxication

	Ethnicity
	Insanity

	Physical advances
	Aggressiveness


iv. Reasonable person ≠ reasonable drunk person

c. Ideal person v. Real person

i. Doesn’t necessarily set up ideal person but has some ideal characteristics

ii. Mison: reasonable person = ideal person; can’t be completely real b/c then you allow for built-in societal prejudices & excusing them

· Reasonable man would = rich white straight man

I. Extreme Emotional/Mental Disturbance: MPC §210.3(b) ~ Heat of Passion
1. No provocation required
2. Subjective approach: reasonableness determined from “viewpoint of a person in actor’s situation under circumstances which actor believes himself to be in.”
3. Need reasonable excuse for disturbance

4. Mental disturbance is a mitigating factor (CL – no insanity/mental state considered)

5. People v. Casassa (1980, p.256): man so overwrought woman wouldn’t go out w/ him anymore that he killed her

a. Rule: 
i. Put yourself fully in (’s shoes

ii. Ask if that was reasonable behavior

b. ( MPC/CL approaches not that different!

6. Cricitisms:

a. MPC allows cases to get to jury w/o provocation (in CL, must judge determines adequacy of provocation); jury is instructed on EED as long as there is genuine evidence that ( was disturbed

b. Worse for females

c. Less harsh sentences than CL

J. Unintentional Killings: Unjustified Risk Taking

1. CL: 2o murder – Abandoned & malignant heart = extreme indifference
a. Subjective awareness of substantial & unjustified risk of death (cases support this) OR mere awareness (not really supported by case law)

i. Unjustified – keeps Drs. from being prosecuted for murder when patient dies

b. MPC Equivalent:

i. §210.2(1)(b): murder requires extreme indifference to value of human life 
ii. §210.3(1): manslaughter = reckless killing under EED 
iii. Diff btwn murder/manslaughter = Extreme indifference
2. Berry v. Superior Court (1989, p.266): ( had dangerous pit-bull; neighbor’s child wandered into yard, was mauled & killed by dog

a. 1st criterion shaky, but enough uncertainty to go to jury for 2o murder

b. Under MPC, either:

i. Extreme indifference ( murder

ii. No extreme indifference ( involuntary manslaughter

3. CL: Involuntary manslaughter
a. Gross Negligence: unaware of substantial & unjustifiable risk which should have been aware of

b. State v. Hernandez (1991, p.273)

i. Drunk driver killed occupant of car he crashed into

ii. Had drinking slogan bumper stickers on his car

iii. Issue: admissibility of stickers

iv. Holding: guilty of gross negligence whether or not he was aware of the risk, so no need to introduce slogans into evidence

c. MPC Equivalent: § 210.4
i. Negligent homicide = gross deviation from ordinary standard of care

d. Justifications:

i. General deterrence: makes people take more care

ii. Retribution: social harm ( make responsible party pay

e. State v. Williams (1971, p.277)

i. Baby’s parents didn’t get baby medical treatment when they should have ( baby died

ii. Rule: Civil negligence sufficient for conviction of involuntary manslaughter (standard in WA @ time)

iii. Criticisms: 

· No deterrence possible if people generally unaware of risk

· Lacks same culpability

K. Unintentional Killings/Unlawful Conduct: FELONY MURDER

1. Strict liability for death that results from commission of a felony

2. Only need intent to commit felony; no mens rea needed for killing
a. Jumps hurdle of causation needed to convict of 1o murder

i. People v. Stamp (Cal. App. 1969, p.285): ( committing robbery; victim had heart disease, had heart attack & died ( ( convicted of F-M

· Without F-M, maybe 2o or negligent manslaughter ( no 1o conviction

3. CA penal code: 
a. 1o (statutory) = rape, arson, burglary, child sex abuse
b. 2o – cts developed for any inherently dangerous felony not listed above
4. People v. Fuller (Cal. App. 1978, p.276): ( broke into locked vehicle, stole it, in high-speed chase; struck another car, killing one of the occupants ( guilty of burglary, so convicted of F-M 
a. If doors weren’t locked, probably no F-M
5. MPC Equivalent §210.2(b): assumes recklessness that makes it murder when felony
6. Justifications:

a. Deterrence: felons will be more careful (commit nondangerous felonies) & felonies in general will be deterrence
b. Retribution: killing = social harm; someone should be held accountable
c. Efficiency: Clear rule

d. Reaffirms sanctity of human life
7. Cons:

a. F-M unnecessary b/c (s could be convicted of reckless murder or involuntary manslaughter
b. Goes beyond plausible scope of culpability
c. Doesn’t consider mental states
d. Outdated – was implemented when felonies alone carried death penalties
e. Judges dislike it
8. Judge-created Limitations to F-M (CL)  (all except inherently dangerous apply to statutory rules of F-M)
a. “Inherently Dangerous” Rule

i. CA: Look @ felony abstractly to determine if ( probability of death
· Primary element of offense
· What factors elevate it to a felony
ii. People v. Burroughs (Cal. 1984, p.296)

· ( practicing medicine w/o license; told cancer patient to stop all medical treatment (gave alternative treatment including massages) – alternative treatment resulted in death

· Held: felony not inherently dangerous to human life ( no F-M
iii. Other states: consider facts & determine if felony was inherently dangerous in manner & circumstances of particular case

b. Merger Rule
i. F-M only applies is predicate felony is independent of or collateral to homicide

· E.g., cannot raise voluntary manslaughter or assault w/ a deadly weapon to F-M if included in fact of murder

ii. BUT if felony is committed w/ independent felonious purpose, it can be considered a separate crime (even if it would otherwise merge)

· E.g., death during commission of armed robbery

iii. People v. Smith (Cal. 1984, p.301): ( & husband beat child, causing child to fall against door ( kid died

· Held: abuse was integral part of homicide, so no F-M

iv. Justifications:

· Deterrence: can’t deter crimes that merge any further; but can deter negligent killings during crimes w/ independent felonious puposes
· Bootstrapping: prevents bootstrapping of assult, etc. into 1o murder w/o requiremnt of mens rea
c. “In Furtherance” Rule

i. Homicide has to be linked to felony in more ways than mere coincidence for conviction (causal connection)

ii. Avoids strict liability

iii. King v. Commonwealth (1988, p.306): ( & victim flying plane w/ pot in it; plane crashed, victim died

· Held: death was mere coincidence, not a consequence of the felony ( no F-M
d. “Agency” Rule
i. Agent who causes death must be one of the felons

· BUT provocative act murder does not qualify 

1. Taylor v. Superior Court: “gun battle rule” ( whenever a ( starts a chain of events that end in a killing, ( can be held responsible

ii. State v. Bonner (1992, p.308)

· (s robbing a restaurant; security guard shot & killed on of the co-robbers; (s charged w/ F-M

· Held: Criminal responsibility for homicide is dependent upon proof that ( or his agent did the killing ( no F-M
L. Unintentional Killings/Unlawful Conduct: MISDEMEANOR/MANSLAUGHTER RULE

1. Misdemeanor + unintended killing = involuntary manslaughter 
2. In furtherance rule – causal connxn req’d
3. No strict liability – must have some culpability
4. Inherently dangerous to life or society
5. Not very diff from crim negligence
6. No merger rule

M. Capital Murder
1. Death penalty codified by common law for 1o murder & F-M

2. 1957: bifurcation of penalty phase & sentencing phase

a. Mitigating factors can be presented @ sentencing phase

3. Cruel & unusual punishment: 8th amendment

a. DP not considered cruel & unusual punishment BUT proportionality is necessary

i. Furman v. Georgia (1972) USSC (314): effectively ended DP nationwide b/c all DP statutes were constitutionally infirm under reasoning of case ( states then reformed DP laws based on MPC §210.6

· MPC §210.6: post-conviction sentencing hearing – parties can introduce aggravating & mitigating factors relating to murder & Δ.

ii. Gregg v. Georgia (1976) USSC (315): DP permissible in some cases (statute allowed DP for murder, armed robbery, kidnapping where victim was harmed, rape, treason, aircraft hijacking)

· 8th amendment: cruel & unusual punishment must not be excessive; DP serves purposes of retribution & deterrence

· 14th amendment (due process): 

1. Fettered discretion by judges & juries

2. Individualized Treatment of Δs

· Majority (Scalia): American public favors DP; dissents are impositions of justices’ opinion on public

· Dissent (Brennan): evolving standards of decency mean that DP = cruel & unusual

· Dissent (Marshall): DP is excessive; forbidden by 8th & 14th amendments

iii. Atkins v. Virginia (2002) USSC (Supp): mentally retarded man convicted of murder w/ aggravating circumstances (armed robbery & abduction); given DP

· Holding: giving DP to mentally retarded = cruel & unusual (excessive) punishment

1. Federal DP expressly provides no mentally retarded can get DP, so do many states

2. Rationale: No deterrence, less culpability, possibility of false confessions 

· Dissent (Scalia): 

1. Retribution & deterrence are important (justifications for why we should give DP to mentally retarded)

2. Harmelin debate revisited: 8th amendment does not prohibit excessive punishments, just disproportionate ones

3. Unexpressed sentiment of majority opinion is that lawyers are smarter/better equipped to decide law than average citizens (i.e., juries)

4. Must listen to public opinion
iv. Ring v. Arizona (2002) USSC: judges cannot invoke DP

Arguments Regarding Death Penalty:

	FOR
	AGAINST

	Deterrenc?: harsh punishment will deter
	Deterrence: will it really deter murderers?

	Retribution: murder for a murder; historically,

it has been OK
	Retribution: Cannot serve as a moral 

justification for DP; life in prison may 

actually be worse than death

Responsibility?  It becomes very diff. to hold

anyone responsible enough for their actions

to take their life

	
	Implementation: 

· Risk of innocence?

· Risk of cruelty?

· Risk of imperfect system

· Racist

· Has been applied in 

                        discriminatory manner

	Efficiency w/ regard to public perception
	Efficiency = actually cheaper


X. RIGHT TO ATTORNEY FOR INDIGENT Δs 
A. Cole: No Equal Justice

1. 6th amendment guarantees Δs right to atty in all serious criminal trials (Gideon v. Wainwright 1963) 

a. Doesn’t apply before formal proceedings begin (including lineups, initial arrest, etc.), only to “critical stages”
b. No requirement that atty is competent

i. To establish ineffectiveness of atty, Δ must show deficient performance AND prejudice
ii. “Effective” atty can: sleep, not meet w/ client until trial, be unaware of Supreme Court decisions, waive closing argument, not object @ all during cross-X of Δ, etc.

c. No right to atty after 1st appeal 

XI. RAPE 
A. Common Law

1. General Intent crime (force establishes mens rea)

2. Definition: carnal knowledge of a woman forcibly & against her will

a. Emerged b/c of desire to protect interests of ♂s & their property

3. Traditional Rape Statutes (statutory rape, forcible rape, sodomy, marital rape)

a. Statutory Rape: sex w/ underage female ♀ (ranges from 18 to 10); no explicit mens rea

b. Sodomy: anal intercourse: ♂ homosexual relationships ≠ legal, but ♀ relationships are; bestiality; married couples can be convicted

i. No force/consent/against will requirements

c. Marital rape: Crime in some states (lower degree, less severe punishments); some states – only a crime if couple is living separately; no forcible rape convictions for married couples

i. Actus Reus of Forcible Rape
ii. Gender-specific (only ♂s are perpetrators, only ♀s are victims)

iii. Elements of forcible rape:

· Vaginal intercourse 

· With force or threat of force

(1) Reasonable resistance – not formally required (but in practice)

(a) Communicates that Δ did not make a mistake, isn’t innocent, his acts were purposeful

(b) Ensures victim was kind of victim law was created to protect

(c) Old requirement: resistance to the utmost
(d) Interpreted under boys’ rules (Estrich)

(e) 1970s – resistance requirement changed

(i) Why? Data shows victims who resist are more likely to be injured
(2) If it’s against the will but occurs, wasn’t some kind of force used?

(3) Replace w/ specific mens rea?

· W/o victim’s consent

(1) No means yes problem

(2) How’s ♂ supposed to know?

(3) Burden on victim to communicate this to ♂?

(4) Burden on ♂ to ask? 

(a) Antioch College policy – “willing and verbal consent” for each individual sexual act required

· Against will of victim

iv. Rusk v. State (1979, p.363): 

· Δ asked ♀ to come upstairs, she said no, he took her keys & then asked if she would come; she assented, went upstairs, & they had sex

· She asked to leave & he “lightly choked” her

· She asked if she would be let go w/o being killed if she did what he wanted, he said yes

· Holding #1: no forcible rape b/c:

(1) No physical resistance by victim
(2) Had opportunity to escape & didn’t
(3) “Lightly choking” ≠ force
· Holding on appeal: reversed b/c deference to jury’s finding & ( evidence of force

v. State v. Alston(1984, p.372): abusive relationship; Δ threatened to “fix” ♀’s face if she didn’t come back to him; she said she didn’t want to have sex, but he told her to lie down & she complied; 1 month later, they had consensual sex

· Holding: no element of force ( conviction overturned

· Critiques:
(1) Estrich: to say there is no force is ridiculous ( previous beatings provide sufficient evidence of a threat of force

(2) Berger: too understanding attitudes may backfire & damages cause of women in general ( maybe conviction of a lesser crime?
vi. Commonwealth v. Berkowitz (1992, p.385): girl went to dorm looking for BF; sex w/ roommate – she kept saying “no”; he claimed he understood them as passionate; he was shifting his body to prevent her movement ( not enough (need force other than that used in sexual act!)
4. Contemporary Rape Law
a. State v. M.T.S. (1992, p.394): girl woke up w/ ♂ on top of her (having sex w/ her); told him to get out; he said it was consensual

i. Holding: 
· Any force constitutes force 

· No affirmative & freely given consent = force
b. Proposed reform: bringing back mens rea requirement

c. Virtual Rape: should physical presence be a necessary element of rape?  (getting someone to commit sexual acts while over phone/computer = rape?)

i. N.J. statute: getting someone to engage in sexual activity = assault

5. Rape by FRAUD
a. Fraud in Factum = deception causes misunderstanding so there is no legally recognized consent = rape

b. Fraud by inducement = deception relates not to thing done, but merely to collateral matter ≠ rape (( consent)

c. Boro v. Superior Court (Cal.App. 1985) (406): Dr. told ♀ that she had fatal disease; only 2 possible cures: (1) painful, expensive surgery or (2) having sex w/ stranger who was injected w/ curing serum ( she opted for #2

i. Holding: No fraud in factum b/c she knew she was having sex & consented to that act; deception was about collateral matter

d. Estrich: Like fraud/extortion to secure $ (takes away ♀’s autonomy) ( should be prohibited

e. Berger: slippery slope ( what about men who say “I love you” to secure sex?  Should they be punished too?

B. MPC § 213.1

1. Mens rea: at least recklessness

2. Includes genital/oral/anal penetration

3. 2o rape (default): ♂ who has sex w/ ♀ not his wife guilty if:

a. Compels her to submit by force or threat of imminent death/GBH OR

b. Substantially impaired her power to control her conduct/resist by drugs, etc. OR

c. She is unconscious OR

d. She is < 10 yrs old

4. Aggravated (1o rape) if:

a. Inflicts serious bodily injury upon anyone OR
b. Social strangers

5. 3o rape:

a. Δ compels victim to submit to threat that would prevent resistance by woman of ordinary resolution
b. Δ knows victim has mental defect
c. Δ knows victim = unconscious or thinks he is her husband
6. §213.4: sexual assault = offensive conduct to person not spouse

7. Focuses on force

a. Emphasis placed on Δ’s behavior, not ♀’s

b. Doesn’t involve “blaming the victim”

c. Must determine whether force was actually used (Rusk, Alston)

8. No mention of consent

9. Evidence of sexual promiscuity in some cases

10. Standard not “reasonable man”, but “reasonable woman”
C. Handle rape as a civil law?

1. 1994 Violence Against Women Act: civil rights remedy for crimes motivated by gender

2. Crime must be a felony
D. Rape Shield Laws

1. Evidence of victim’s sexual history prohibited

2. Purpose:

a. Protect ♀’s autonomy
b. Prejudice

c. Prevention: don’t make trials as painful for victims so more will come forward

3. Exceptions

a. 6th amendment allows Δ to cross-X witness (sometimes this allows sexual history)

b. Prior false claims of rape

XII. INCHOATE OFFENSES
A. ATTEMPT

1. Def’n: when person, with intent to commit offense, commits act that = substantial step toward commission of that offense

2. Complete v. Incomplete Attempt

i. Complete - ( does everything as planned but attempt fails (e.g., shoots & misses)
ii. Incomplete - ( stopped in middle of course of action
iii. Is ( less responsible if incomplete attempt (b/c had chance to change mind)? ( NO DISTINCTION IN CL
3. Common Law: Generally
a. Relationship between attempt & completed crime

i. Punishment is less (usually ~ ½)
ii. Punishment for thoughts?
b. Mens Rea: must have specific intent to engage in actus reus
i. NO attempted involuntary manslaughter

· People v. Gentry (1987, p.704): boyfriend (drunk) douses GF with gas, she was ignited when went near stove; 
1. Rule: Must prove specific intent to kill; not enough to say recklessness, negligence
2. But had GF died, ( could have been convicted of negligent homicide
ii. Critiques: 

· Can be harder to prove than completed crime
· Danger of abuse of discretion by police, prosecutors, juries
c. NO ATTEMPTED F-M
i. Bruce v. State (1989, p.708): 3 men entered shoe store armed w/ handguns, demanded $; ( said he was going to kill cashier; cashier tried to run & banged into ( & was shot
· Held: Attempted F-M is logically impossible b/c there is no underlying intent to kill; criminal attempt = specific intent crime ( conviction reversed
ii. Merger Doctrine: ( can’t be convicted of both completed offense & attempt to commit it
4. MPC: Generally
a. §5.01: Culpability otherwise req’d for complete crime AND
i. Purposely engages in conduct that would constitute crime if circumstances were as he believed them to be; OR
ii. Does or omits to do anything w/ purpose or knowledge that it will cause such result w/o further conduct on his part; OR
iii. Purposeful act or omission constituting substantial step in course of conduct (for incomplete attempts)
b. Actor’s purpose need not encompass all circumstances included in formal def’n of substantive offense
c. Mens rea of target offense applies to attendant circumstances (e.g., attempted stat rape – no mens rea requirement b/c stat rape = SL)
d. Punishment: § 5.05 – equal culpability for attempt
i. Treated same as underlying offense, EXCEPT 1st degree felony and capital murder attempts are treated as 2nd degree felonies
5. PREPARATION V. ATTEMPT
a. Why the distinction?
i. Goals:
· Preventing abuse of discretion

· Look @ “last overt act” – gives evidence of (’s intent

· Incapacitation: punish when public is in danger 

· Retribution: Culpability 

· Legality: when can state intervene w/o violating (’s rights?

b. Common Law: Various tests distinguish: e.g., dangerous proximity, probable desistance, abnormal step, unequivocality

i. Commonwealth v. Peaslee (1901, p.717): 

· ( constructed & arranged combustibles in bldg so they were ready to be lit; if lit, would have set fire to bldg & contents; asked employee to light, but employee refused; ( changed his mind

· Rule: “last act” test – did ( commit last act in attempted crime

· Held: No attempt b/c ( didn’t commit last act – didn’t light combustibles

· Would have been guilty of solicitation

· Guilty under proximity test?

ii. People v. Rizzo (1927, p.720): 

· ( & 3 others planned to rob a man, drove around, were seen by cops; ( jumped out near place where he believed ♂ was, but he wasn’t there ( ( arrested, charged w/ attempted robbery

· Rule: Act = attempt when it is so near result that danger of success is very great (dangerous proximity test)

· Held: opp to commit crime never came ( no attempt

· Under MPC §5.01(2), might be substantial step for (a) lying in wait or (c) reconnoitering scene 

iii. People v. Miller (1935, p.723)

· ( declares intention to kill V, comes to V’s work w/ gun, loads it, begins walking toward V, but never aims.  V runs, ( walks toward constable & constable takes gun away

· Rule (unequivocality standard): act ≠ attempt unless crim purpose is evident from conduct w/o considering statements made before, during, or after incident
c. MPC §5.01(2): Substantial step must be strongly corroborative of actor’s criminal purpose; following are sufficient: 

· (a) Lying in wait, searching for/following victim of crime

· (b) Enticing victim to scene of crime

· (c) Reconnoitering scene for crime

· (d) Unlawful entry in which crime will occur

· (e) Possession of materials specially designed for crime or which can serve no lawful purpose under circumstances

1. State v. Reeves (p.726): girls intending to kill teacher w/ rat poison

a. Held: Was w/i jury’s discretion to find them (s guilty based on fact that rat poison was @ school & in (’s purse (substantial step)

· (f) Possession, collection, fabrication of materials @ or near scene of crime

· Soliciting innocent agent to engage in element of crime

6. POLICY
a. General Deterrence: if not deterred by punishment for completed crime, won’t be deterred by punishment for attempt

i. BUT maybe since punishment for attempt < punishment for completed crime, someone will stop before completion?

b. Incapacitation: Anyone who goes that far = dangerous

c. Crime Prevention: Police don’t have to wait until harm is done before arrest

d. Retribution: 

i. Harm-based: Has there been any social harm?

ii. Intent-based: culpability; attempted crim deserves to be punished

e. Criticisms 

i. All attempts are treated the same

· Incomplete Attempt – actor does some of acts set out to do but is prevented via extraneous factors

· Complete Attempt – does every act planned, but is unsuccessful

· Arguably, complete attempter is more culpable than incomplete attempter (b/c incomplete attempter has opportunity to decide not to commit crime)

ii. Discretion

· Police have arbitrary discretion in speculation (what is attempt?)
· Line btwn preparation & attempt is tricky (question for jury, but there is no check on what jury can imagine)
7. DEFENSES TO ATTEMPT
	Defense
	Definition
	Example
	CL Defense?
	MPC Defense?

	Factual Impossibility
	Had circumstances been as ( believed them to be, there would have been a crime; b/c ( mistaken, goal thwarted.  (Something unknown to ( prevented success)  
	Picking empty pocket
	NO
	NO 

§5.01(a)

	Hybrid Legal Impossibility (no distinction from pure legal in CL)
	(’s goal = illegal

Complete attempt not criminal due to factual mistake regarding legal status of legally sig. attendant circumstance

= pure legal in CL
	Pickpocketing statue, raping dead woman (Thomas), selling alcohol to adult ( thinks is a minor
	YES


	NO

	Pure Legal Impossibility
	Even if ( successfully completes all intended acts, & is correct as to all circumstances, there is no crime for those acts
	Turning right on red in CA (thinking it is a crime)
	
	YES Comment 4 to §5.01

	Inherent Impossibility
	Reasonable person would have known (’s means were completely inappropriate to (’s goals
	Trying to sink ship w/ a pop gun, putting curse on someone, trying to kill w/ voodoo
	Judge’s discretion to call it factual or legal
	YES on judge’s discretion 

§5.05(2)

	Abandonment
	( abandons attempt @ crime under circumstances manifesting complete & voluntary renunciation of crim purpose
	Cat burglar puts on gear & scales bldg, begins cutting glass, thinks of her kid @ home suffering if she goes to jail & turns back
	NO but uses line btwn preparation & attempt (see McCloskey)
	YES §5.01(4)


a. Impossibility 
i. U.S. v. Thomas (p.739): (s pick up collapsed girl & attempt to rape her; turns out she was dead @ time of attempted rape ( legal impossibility 

· Could argue that factual imposs b/c perpetrators were unaware of pertinent fact (that victim was dead).  But for this fact, they would have committed a crime.

· Hybrid Legal under MPC?

ii. Hand on shoulder w/o consent, mistakenly thinking this = rape ( pure legal impossibility (CL & MPC)

iii. Tampering only w/ #s & not words on payroll check, bank teller notices discrepancy; forgery = “material” alterations of instruments & changing #s ≠ material

· CL = legal impossibility

· MPC = pure legal impossibility

· Could consider it factual b/c she was mistaken on how to forge
iv. Trying to murder by casting voodoo spell (inherent)

· Factual b/c under mistake that putting curse on someone would kill that person

· Legal b/c all of (’s actions don’t even come close to crime

· MPC §5.05 expressly gives judge right of discretion
v. CRITIQUES

· Common Law

1. Many cases can be categorized as either legal or factual
· MPC

1. Looking @ attempt alone = extreme
2. If you do something you believe is a crime but isn’t (e.g., turning right on red in CA), can you be convicted?
a. Seems so under rules
b. BUT proponents say this is a non-issue b/c you can’t be convicted of anything that isn’t proscribed by statute
b. Abandonment
i. Commonwealth v. McCloskey (p.752): prisoner tried to escape, but changed his mind after cutting fence & decided to stay

· Held: ( was still in preparation phase, so still is position to abandon voluntarily ( no crim responsibility 

· Concurring op’n: see MPC §5.01(4); there was complete & voluntary renunciation (line btwn prep & attempt = blurry)

ii. S attempted to rape stepdaughter, but stopped once he was on top of her; claims he stopped b/c of conscience, but subsequently initiated similar incident where intercourse occurred ( abandonment = defense?

· Yes – entered therapy immediately = more evidence of change of heart; 2nd act is irrelevant

· No – decision to stop may have been based on other factors, not necessarily a wish to desist, as indicated by later completed act

B. CONSPIRACY
1. Plan to engage in some other completed crime

2. Not a crime alone; rather, “conspiracy to commit crime X”

3. No merger w/ completed crime (so can be convicted of murder & conspiracy to commit murder)

4. Tells you how many people are responsible for conspiracy, not for crime itself (accomplice liability does that)

5. Elements: 
	
	CL
	MPC §5.03

	Actus Reus
	Agreement (to participate in goal)

· Some jurisdictions = overt act (Modern trend – but can be small act, like phone call)
	Agreement (to participate or aid)

· Overt act req’d if misdemeanor or 3o felony

	Mens Rea
	· Intent to agree 

· Intent to accomplish goal,     Specific

not necessarily crime              Intent

· No merger w/ completed crime
	· “Purpose”= conscious object to achieve goal

· Goal must be crime

· Merger w/ completed crime


6. Pinkerton v. U.S. (p.768) USSC
a. Brothers charged w/ conspiracy for violations of IRC

b. Rule: So long as partnership in crime continues, partners act for each other in carrying it forward

i. EXCEPTION: had substantive offense committed by 1 of conspirators not been in furtherance of conspiracy, didn’t fall w/in scope of unlawful project, or was merely an unforeseeable consequence of agreement 

ii. Implication: even if you have criminals that never meet each other, if they are all part of 1 large act, they’re all responsible for everyone else’s crimes

7. Krulewitch v. U.S. (p.771) USSC
a. ( and another persuaded another woman to prositute herself; testimony by co-conspirator that it would be better for 2 to take the blame than other ( b/c he couldn’t stand it was used against him
b. Issue: violation of hearsay rule?
c. Rule: Statement of co-conspirator = exception to hearsay rule 
d. Held: statement made after conspiracy over, so not admissible

e. Concurring opinion:
i. Vague (mental in composition) b/c consists of meeting of minds & intent

ii. Venue problem (can be tried in any district where any one of conspirators did any one of the acts) – 6th amendment issues

iii. 1st amendment issues – punishing someone for thoughts, words, associating w/ others; not necessarily for overt acts

8. Policy Questions: 
a. Philip Johnson: 

i. Can’t be reformed, must be abolished

ii. Only adds confusion to the law

b. Moussaoui:
i. Gov’t using conspiracy b/c easy conviction

· Just have to prove that he joined an illegal plot

· Didn’t need to know co-conspirators

· Didn’t need to have conspiracy’s ultimate goal

· Didn’t have to do anything to further scheme

ii. Very nature of conspiracy (secrecy) makes it diff to detect

iii. Can he be convicted just b/c his patterns for the days before 9/11 were similar to hijackers?

iv. Gov’t seeking death penalty (conspiracy to commit mass murder)

v. Gov’t claims his lies (like telling FBI that he took flight lessons for personal enjoyment when questioned before 9/11) = overt act

c. Arguments for conspiracy:

i. Incapacitation & Prevention – allows intervention @ earlier point than attempt

· Group crime more likely to be more complex

XIII. LIABILITY FOR CONDUCT OF ANOTHER
A. Accomplice Liability
1. Accomplice = one who intentionally assists another to engage in conduct that constitutes offense (convicted based on acts of another)

2. Has its own actus reus & mens rea

3. Common Law (newer)

a. 1o principal: person who actually commits crime (same)
b. 2o principal: guilty of felony by reason of having aided, counseled, commanded, or encourage crime in his presence (actual or constructive) (accomplice/aider & abettor)
c. Accessory Before the Fact: somebody who helps before crime, but not present during commission of crime (accomplice/aider & abettor)
d. Accessory After the Fact: someone who assists after crime to help cover it up (not an accomplice)
e. Mens Rea
i. Dual Intent Rule
· Intent to assist (accidental/unknowing assistance doesn’t count)
1. State v. Hoselton (p.847): (’s friends broke into storage unit; he was there as a “lookout” but didn’t realize what was happening; charged w/ aiding but
a. Held: No pre-arrangement ( no AL
· Intent that assistance results in commission of offense charged (specific intent crime)
ii. Exceptions to Dual Intent Rule:
· General Intent Crime: must have mental state necessary to commit crime
1. State v. Foster (p.854): ( gives knife to friend to guard suspected rapist; friend ends up killing rapist
a. Held: ( guilty b/c acted w/ requisite mens rea (recklessness or negligent homicide)
· Natural & Probable Consequences Doctrine
1. Accomplice can be held liable for add’l crimes caused by primary actor if they are natural & probable consequences of 1st crime
a. Actor intended to promote primary crime
b. Commission of 2ndary crime was a foreseeable consequence of actor’s participation of primary crime (actor doesn’t have to have requisite mens rea for 2nd crime)
i. State v. Linscott (p.859): men rob crack dealer, one of them shot him. ( even though ( (accomplice) didn’t intend to kill, ( is accomplice to both crimes
· Must have actual intent in crime being committed
1. People v. Lauria (p.851): phone sex line; ( sells phone lines; his patronage made crime more probable, but he wasn’t interested in helping w/ commission of crime ( NO AL
f. Actus Reus

i. Must be actual assistance in commission of a crime
· No need for prior agreement to help
· Attempted but ineffective assistance not enough
· Encouragement enough
1. But mere presence is not
a. State v. Vaillaincourt (p.864): ( stands & watches while friend attempts to rob home
i. Held: Accompaniment & observation not sufficient to constitute “aid”
b. Unless it can be interpreted as encouragement
i. Wilcox v. Jeffery (p.867): illegal jazz concert; (, owner of jazz magazine, attended concert w/ intent to report it ( AL
4. MPC
a. Mens Rea
i. §2.06(3)(a): to be an accomplice, a person must act w/ purpose of promoting or facilitating commission of the offense
· §2.06(4): person = accomplice if acts w/ kind of culpability w/ respect to that result
1. Equivalent of CL general intent rule (can be accomplice to criminal negligence or recklessness)
· §2.06(6)(b): person ≠ accomplice if offense is so defined that conduct is inevitably incident to its commission
1. Abolishes natural & probable consequences under CL
b. Actus Reus
i. §2.06(3)(i): solicits such other person to commit
ii. §2.06(3)(ii): aids/agrees or attempts to aid such other person in planning or committing it
· Diff from common law b/c guilty for just agreeing to aid
· Diff from CL b/c guilty if attempt & fail

iii. §2.06(3)(iii): having a legal duty to prevent commission of offense & fails to make proper efforts to do so

	
	Common Law
	MPC

§2.06(3)

	Mens Rea
	1. Intent to aid AND

2. Intent that crime be committed

But see: 
· Lauria: must have actual intent in crime being committed

· Foster: gen. intent – must have mens rea nec. to commit crime

· Linscott: natural & probable consequences
	“Purpose” to facilitate offense

But see:

· §2.06(4): result crimes ( only need culpability required for commission of offense

· Foster might come out the same 

No equivalent to Linscott (L could not be found guilty of any offense > negligent homicide)

	Actus Reus
	“Actual Assistance”

1. Solicitation OR

2. Active assistance OR

3. Encouragement OR

4. Omission if duty to act
	1. Solicitation OR

2. Aids/attempts to aid (not in CL) OR

3. Encouragement OR

4. Fails to fulfill legal duty


5. Special Issues
a. Innocent Instrumentality/Derivative Liability
i. CL & MPC §2.06(2)(a): person is guilty of offense he didn’t personally commit if, acting w/ requisite mens rea, he “causes an innocent or irresponsible” to commit crime (direct liability, NOT accomplice liability)

· Bailey v. Commonwealth (p.875): ( conned drunk & mostly blind friend into shoot-out w/ police, friend died

1. Held: Even though ( didn’t kill friend, ( = principal b/c policy were pawns (would be same under MPC)

b. Principal is Acquitted/Not Prosecuted
i. Common Law – no AL if primary party lacks mens rea/actus reus

· State v. Hayes (p.880): Hill tried to frame ( for robbery

1. Held: Since Hill didn’t enter w/ intent to steal & ( didn’t enter @ all, he can’t be considered an accomplice

ii. MPC §2.06(4): accomplice may be convicted on proof of commission of offense although person who committed offense has not been prosecuted or convicted or has been convicted of diff offense or degree of offense or has immunity to prosecution/conviction or has been acquitted
· ( in Hayes could have been prosecuted as accomplice
iii. CL &  MPC: no AL if principal in justified, but AL if principal is excused
· U.S. v. Lopez (p.881): BF helps GF escape from prison; GF says escape was necessary b/c of abuse in prison & ( justified
1. If she was justified: although act was committed, it wasn’t wrongful
2. If she was excused: her actions were wrongful, so (’s were too
3. Critique: what if she lied about threats to her life & he believed her?  He’s still an accomplice – why should his responsibility turn on factors that have nothing to do with him & probably aren’t foreseeable?
c. Accomplice can’t be convicted of greater crime than principal 

i. CL: Regina v. Richards (p.883): ♀ hires men to attack her husband; he escaped w/o serious injury (less than she hoped)
· Rule: if principal commits lesser crime than accomplice hoped for, accomplice can’t be held liable for greater crime
· Disputed rule
· House of Lords agreed in dictum that rule should be overruled
ii. Not addressed by MPC
d. Victim of Offense ≠ Accomplice

i. Policy – rule of responsibility doesn’t apply if you are the victim
ii. Common Law
· In re Meagan R.  (p.886): ( (14) broke into house w/ BF to have sex ( she was the victim, so can’t be an accomplice
iii. MPC §2.06(6)(a): person is not an accomplice in offense committed by another if he is a victim of that offense
e. Withdrawal Defense

i. Common Law: courts are split
· Must either communicate withdrawal & stop assisting OR
· Must actually thwart crime
1. People v. Brown (p.888): ( & friend picked up ♂ who suggested stealing car; ( kicked door to garage in, changed mind & left 
a. Rule: Withdrawal = sufficient to relieve responsibility for completed crime, but not for responsibility for attempt
ii. MPC §2.06(6)(c): person ≠ accomplice if he terminates his complicity prior to commission of offense AND:
· Wholly deprives it of effectiveness in the commission of the offense OR
· Gives timely warning to authorities or otherwise makes proper effort to prevent commission of offense
f. Vicarious Liability: liability is based on status relationship w/ principal
i. Applies to public welfare offenses

ii. Like strict liability for acts of others (no mens rea needed)

iii. Commonwealth v. Koczwara (p.923): employees of tavern sold alcohol to minors

· Owner can be convicted & fined, but not imprisoned b/c he has high degree of responsibility

iv. MPC §2.06(2)(b) allows legislature to create VL if it wants to, but commentary says it doesn’t impose VL & VL is subject to restrictive conditions of §2.05 (strict liability)

v. Policy: extension of public welfare offenses; not all that diff from felony-murder, natural & probable consequences rule, Pinkerton doctrine

g. Corporate Liability

i. Common law respondeat superior approach:
· Corporation may be held criminally liable for acts of any of its agents who:
1. Commit a crime
2. Within the scope of employment
3. With intent to benefit the corp.
a. State v. Christy Pontiac-GMC (p.930): Hesli (employee) forged rebate docs & stole $ from GM
i. Held: Legislature didn’t expressly prohibit corp’s from being punished under statute; penalties can be applied to corps
ii. Ct notes that might be some situations where double prosecution would be doubly unfair, but verdicts vary
ii. MPC §2.07(1)(c): corp may be convicted of commission of offense if commission was tolerated by board of directors or person in high managerial pos’n.
iii. MIT Frat case

· Frat charged w/ manslaughter b/c pledge died from alcohol poisoning
· MPC would limit liability to violation of a statute intended to hold ass’ns liable for such behavior (probably couldn’t be charged)
· Punishment issues
iv. Problems/Critiques:
· Automatic imputation of liability based on employee’s actions
· Too much responsibility – one person can cause entire corp to be responsible (under CL)
· Too little responsibility – upper-echelon employees would be encouraged to insulate themselves from knowledge of corp employee activity (MPC)
· No soul to damn, no body to kick – deterrence trap
· Adequacy of punishment
1. Fines are problematic b/c they would have to be incredibly high to be effective since corps are rarely caught
2. Can’t imprison corp (hard to determine who w/i it should be imprisoned
· Externality problem: fines will be passed on to purchasers (or to employees w/ lower wages)

XIV. GENERAL DEFENSES: traditionally considered justifications, not excuses (complete defense = acquittal)

A. Typical Defense of Force
1. Self Defense

2. Defense of Others

3. Defense of Habitation

4. Defense of Property

5. Defense of Public Peace

a. Felony prevention

b. Felony apprehension

B. Same Basic Structure
1. Triggering Condition:

a. Some unlawful threat of harm

b. No time for legal process (belief that peril is imminent)

2. Necessity – use of deadly force must be necessary for protection

3. Proportionality – use of force must be proportional to threat

a. Lives are considered more valuable than property

4. Necessity & proportionality judged under reasonableness test
C. Self-Defense

1. Common Law
a. Elements:

i. Unlawful & immediate threat of deadly force against ( (triggering condition)

ii. (’s response must have been necessary & proportional

iii. Response must be reasonable

b. Aggressors cannot claim self-defense

i. Aggressor = someone who actively pursues the encounter (question for jury)

ii. U.S. v. Peterson (p.453): ♂ was removing windshield wipers from (’s car; ( threatened ♂ w/ gun; ♂ came toward ( w/ wrench, so ( shot him in the face, killing him

· Held: Since ( was the aggressor, did not have the privilege of claiming S-D

iii. Even if aggressor begins w/ non-deadly force & the other person escalates it to deadly force, the aggressor still has no defense.

iv. EXCEPTION: aggressors gain back privilege if they withdraw & make this intention clear to other combatant

c. Duty to Retreat

i. Majority: No duty to retreat
ii. Older/minority rule: duty to retreat unless
· Unsafe to do so (retreat will not provide you w/ complete safety)
· “Castle doctrine”:  no duty to retreat if you’re face w/ a threat in your home
d. Innocent Bystanders Killed in S-D against another

i. Doctrine of transferred intent applies ( justification defense available
2. MPC

a. §3.04(1): Use of force for S-D if justifiable when actor believes that such for is
i. Immediately Necessary

ii. For protection of self

iii. Against use of unlawful force

b. §3.04(2)(b): list of triggering conditions (larger # than under CL)

c. Use of force is NOT justifiable if:

i. §3.04(2)(b)(i): actor w/ purpose of causing death or serious bodily injury provoked the use of force against himself in the same encounter (Aggressor Rule)

· CL – must be free from fault to exercise privilege of using deadly force

· Here, have freedom to act unless it can be demonstrated that you provoked it; tougher to be an aggressor under MPC but you retain the right to defend yourself if other person escalates situation

ii. §3.04(2)(b)(ii): actors knows he can avoid necessity of using force w/ complete safety by retreating/surrendering (duty to retreat) unless
· §3.04(b)(ii)9i): he is at his dwelling or place of work (castle doctrine)

1. Unless he was initial aggressor OR he is at his place of work where other person also works (then ( duty to retreat)
d. Peterson: would turn on question of what (’s mental state was when he came out w/ gun ( if he had intention to use deadly force, he loses privilege; if not, he retains privilege
i. But he was initial aggressor & had a safe way out
e. Innocent Bystanders: §3.09(3): justification defense = unavailable even if ( is justified in using force on aggressor 
i. But ( has burden of proving that ( took an unjustifiable risk to others in protecting himself (§2.02(2)(c)-(d)).
3. Policy

a. Justification (act = socially acceptable under circumstances) v. Excuse (actor has harmed society but shouldn’t be punished for causing harm)
i. Pro-Justification:
· Moral Forfeiture of Right to Life
1. By threatening to violate someone else’s life, you give up your right to life
· Preservation of Personal Autonomy
1. One’s moral right to protect oneself
· Right to Resist Unlawful Aggression
1. = right individual holds against gov’t; when gov’t fails to protect indiv from aggression, indiv can take things into his own hands
ii. Anti-justification
· Should consider it a “wrong” for one person to kill another
· Should be an excuse b/c it is a selfish act, not an act for the greater good of society (Blackstone)
4. Reasonableness
a. Common Law

i. Reasonable Person Standard (Objective Approach)
· Subjective element: (’s genuine, sincere impressions & beliefs
· Objective element: reasonable person would also believe that requirements for S-D are met
· If belief is genuine but unreasonable, most jurisdictions will say it is a partial or imperfect defense & mitigated (otherwise it is not a defense)
1. Imperfect S-D (e.g., wrongful escalation of conflict) ( manslaughter conviction 
b. MPC (Subjective approach)
i. Subjective element: §3.04(1): justification is based on belief that force is immediately necessary
· Arguably (er threshold than imminence requirement of CL
ii. Objective element: §3.09(2): if actor is reckless/negligent in having such a belief, justification is unavailable in prosecution for an offense where recklessness/negligence suffices to establish culpability (so no justification ( for negligent homicide)
· If belief is genuine but formed recklessly or negligently ( unreasonable (crime will be voluntary or involuntary manslaughter)
· People v. Goetz (p.466): ( shoots 4 black teens that asked him for $.  Says he had been previously injured in a mugging & feared maiming (could tell by smile on 1 boy’s face).  I.e., says his subjective disposition allowed him to form an honest belief that he was in danger & needed to use force.  
1. Held: drafter adopted MPC, but crucially inserted word “reasonably” before “believes,” thus introducing an objective standard ( ( acquitted anyway
2. Rule: Reasonableness must still be based on (’s circumstances (includes relevant knowledge ( had about person, beliefs, physical attributes, & prior experiences)
c. Special Reasonableness Issues (MPC & CL)

i. Role of Race & Fear
· Can a fear based on race survive reasonable person standard as a matter of law?  (Like homophobia article)
· The “reasonable racist” standard conflicts w/ fact that S-D is a justification ( would make it an excuse (b/c focus shifts to actor)
· Reasonable person = ideal person?  Or ordinary person? (see above, p.23)
ii. Role of Gender

· Reasonable person standard = reasonable man standard
1. May not take into account that women may not fist fight (b/c socialized differently)
· Only assessing immediate situation (time-framing); does not give whole picture, even though fear may be based on history (see BWS section)
· State v. Wanrow (p.480): Suspected child molester startles woman & she kills him
1. Jury was given “reasonable man” standard & told to only look @ immediate circumstances

2. On appeal, “reasonable woman” standard was used & history was taken into consideration

d. Battered Woman’s Syndrome
i. Most problematic scenario: woman kills abused @ time when he is passive (e.g., sleeping) & claims S-D  (State v. Norman, p.492: ct.app. used “reasonable battered woman” standard but sup.ct. held no imminent threat)

· Issues: 

1. Imminence requirement:

a. Should it be relaxed such that history of abused is considered to validate her fear?

b. I.e., husband’s sleep was but a momentary hiatus in a continuous reign of terror & ( merely took advantage of her 1st opportunity to protect herself

2. Reasonable Person Standard

a. Should evidence (expert testimony) regarding BWS be allowed to show that her subjective belief was objectively reasonable?

i. Problematic – what is the new standard? The reasonable battered woman?

3. Should behavior be excused or justified?

a. Justified – anyone who killed Norman would then be justified

i. Anyone who assisted would also be justified

b. Excused – Norman would not be condemned for his behavior

i. Anyone who assisted would not be excused

ii. BWS ≠ excuse in and of itself; it is only evidence that might be used to support a justification/excuse defense

iii. Policy
	Pro allowing BWS testimony

· Existing SD doctrine offers inadequate protection for battered women

· Show that ( had subjective belief that she had to kill V

· ( has more accurate perception of threat—apply “reasonable BW standard”
	Anti allowing BWS testimony

· slippery slope—don’t want to encourage battered women to kill

· BWS is redundant since law already looks at past circumstances

· Not scientifically proven


· “Syndrome” perpetuates stereotype of women as weak, implies something wrong with her


iv. Most jurisdictions: evidence of BWS can be presented as part of S-D claim

v. What about a comparable defense for homosexuals?  Many states offer no DV protection to gays

D. Defense of Others
1. Common Law
a. Traditional Rule:

i. Actor stands in shoes of the other; if other would have been justified in using S-D, actor was also justified (alter-ego rule)

ii. Must be a status relationship

b. Modern Rule:

i. Reasonable person in actor’s position would believe his intervention was necessary to protect 3rd person

ii. In circumstances as reasonable person would believe them to be, 3rd person would be justified in using force to protect himself

iii. NO status relationship req’d

· Commonwealth v. Martin(p.506): ( came to aid of fellow inmate being badly beaten by officers

1. Held: jury should have been instructed on defense of others

2. MPC (mirrors rule in Martin)
a. §3.05(1)(a): actor justified to protect 3rd person if actor would be justified in using such force to protect self against injury he believes to be threatened to 3rd person; AND
b. §3.05(1)(b): under circumstances as he believes them to be, person who he seeks to protect would be justified in using force; AND
c. §3.05(1)(c): actor believes that his intervention is necessary for protection of 3rd party
d. Retreat provisions

i. §3.05(2)(a): actor doesn’t have to retreat unless he is sure he can get 3rd party to safe place 
ii. §3.05(2)(b): if 3rd party would be obligated to retreat, actor must try to convince 3rd party to do so before using force
e. Castle provision

i. §3.05(1)(c): neither required to retreat if in own dwelling
E. Defense of Habitation

1. Common Law

a. Old Rule: use of deadly force OK if other is committing a felony
b. New Rule
i. Majority: 
· Actor must reasonably believe that deadly force is necessary to prevent “forcible & atrocious” felony
1. People v. Ceballos (p.510): setting up spring gun in garage NOT OK
· No formal duty to retreat discussed (but might be resolved as question of necessity)
· ( presumption of reasonable fear of death/GBH if someone enters your home
ii. Minority
· Still adheres to “any felony” qualification
1. CO’s “make my day” law
2. MPC
a. NO defense of habitation, but S-D & property defenses have special provisions for the home
3. Critique: DOH is merely a disguise for defense of prop
F. Defense of Property
1. Common Law
a. No Deadly Force
i. Exception: Louisiana’s “Shoot the Carjacker” Law
b. Non-Deadly Force OK if:
i. Used to prevent taking
ii. After taking & if HOT pursuit
2. MPC
a. §3.06(1)(a): use of force (non-deadly) justified to prevent/terminate unlawful entry/trespass/stealing something

b. §3.06(1)(b)(i): force must be used immediately or fresh pursuit after such dispossession

c. §3.06(3)(d)(i): use of DEADLY force OK if actor is trying to dispossess him of his dwelling
d. §3.06(3)(d)(ii): attempting to commit a felony
G. Defense of Public Peace

1. CRIME PREVENTION

a. Common Law

i. Non-deadly force OK to prevent felony
ii. Majority: Deadly force OK only if felony = forcible & atrocious
iii. Minority: deadly for OK for “any felony”
b. MPC

i. No specific prevention section - §3.07 (law enforcement)
2. CRIME APPREHENSION

a. Common Law

i. Old: 
· All public & private persons have right to use deadly force
ii. New:
· Non-deadly force OK to apprehend felon (normal proportionality issue applies)
· When private citizens use deadly force
1. Felony must be forcible & atrocious
2. Victim = felon
a. Assumption of risk ( if he turns out not to be felon, actor may be liable
3. Hot pursuit
4. Reasonable for actor to believe victim was felon
iii. Law Enforcement

· Tennessee v. Garner (p.517) USSC
1. Popo shoot ♂ running away from burglary where he stole small amount of $
2. Rule: Deadly force OK to stop fleeing felony only if:
a. Necessary to prevent escape
b. Prior warning to stop (if practical)
c. Victim poses threat of death/GBH to someone
3. Held: Popo bound by Constitution; this supercedes any departmental policies
· Implication: in some states, citizens may be authorized to use more force than law enforcement
b. MPC

i. §3.07(1): actor believes that such force is immediately necessary to effect a lawful arrest
ii. §3.07(2)(iv): use of deadly force NOT OK unless actor believes that:
· (1) crime involved conduct including use or threatened use of deadly force OR
· (2) ( substantial risk that person to be arrested will cause death/serious bodily harm if apprehension is delayed
H. Necessity (“choice of evils”) Defense

1. Coercion from circumstances (natural forces), not a person

2. Justification, not excuse

a. No system of crime can foresee all circumstances; when unanticipated situations arise, necessity defense allows us to say that breaking the law is sometimes the best thing to do

b. Jury fills in the gaps that legislature did not see/expect

c. Fear that defense of necessity will undermine the law (trial judges are hostile toward it)

i. Separation of powers (legislature should make law, not judiciary)

ii. Inherently subversive of the law (essentially jury nullification)

3. Actions taken for greater good (not self-interested)

4. Mens rea (free will), no mens rea (no free will)

5. Elements:

	Common Law

(elements vary)
	MPC §3.02

	1. Direct causal relationship 

    btwn acts engaged in &

    harm trying to be avoided
	1. ( believes in necessity

	2. Imminent threat of harm
	2. (1)(a): Objective balance of harms

Harm sought to be avoided > 

      harm caused (lack of clarity: 

      standard may be subjective)

	3. No legal alternatives
	3. (b)No specific doctrine on point

	4. No legislative preclusion
	4. (c) No legislative preclusion

	5. ( not @ fault (Eichorn)
	§3.02(2): unavailable in prosecutions

involving recklessness/negligence


6. Ideal case = burning down cabin to save yourself from freezing to death

7. Common Law
a. Commonwealth v. Leno (p.526): needle exchange program ( no imminence, legislature acted to preclude defense so no necessity
i. Concurring op’n: evidence of necessity should not be excluded by motion in limine once ( has made sufficient offer of proof ( speaks to jury nullification
ii. Might be decided differently under MPC b/c balance of harms

iii. Pro-civil-disobedience ND:
· Trial that involves political ND might be a good thing – helps to educate public & jury; fosters debate on political issues
iv. Cons:
· There are always legal alternatives
· Better statement to break law & accept punishment than to break law & ask for defense
· Juries are usurping role of legislature
b. U.S. v. Schoon (9th Cir., p.534): civil disobedience demonstration against American policy in El Salvador; (s argued necessity b/c were attempting to stop bloodshed/war
i. Held: No necessity
ii. Rule: Necessity can NEVER be a defense in indirect civil disobedience cases b/c
· Always a legal alternative (presenting position to legislature)
· No direct causal relationship
c. Rivera case (supp): man crossed border illegally b/c needed medicine only available in U.S.; ( argued necessity (no legal alternative b/c INS would have denied his app)
i. Held: no necessity; deference to INS (if they didn’t want to allow him in, he couldn’t come in)
d. In re Eichorn (supp): homeless man allowed to raise necc. defense for sleeping in prohibited place b/c he had nowhere else to sleep
i. Arg against holding – legislature thought specifically about homeless people sleeping around civic center & that’s why they wrote the law in the first place
ii. Perhaps he was allowed to raise ND b/c of constitutional concerns
iii. How do you measure the harms?
· Losing night of sleep or danger to life?
· One man sleeping there or weakening of legislation?
e. NEVER a defense to homicide
i. Queen v. Dudley and Stephens (p.542): men on boat kill youngest, weakest boy & eat him to save their lives ( guilty
· “He ought rather to die himself than to kill an innocent”

· While the bar might be hard to reach, we are often compelled to set standards above those which we ourselves may satisfy

8. MPC
a. Big differences from CL

i. No imminence requirement

ii. Can be a justification for homicide

· May be permissible to take a small # of lives to save a large # of lives

I. Duress
1. Normally a human being (not a natural force) applying unlawful force or threat of unlawful force

2. Archetypal case – gun to someone’s head forcing them to do something

3. Excuse – not justification

a. B/c actor is acting in self-interest

4. Voluntary

a. Arguably, actor doesn’t make a free choice (for necessity it is a free choice—weighing of the harms)

5. Distinguishing between Duress & Necessity

a. Prison Escape Situations

i. People v. Unger (p.561): prisoner escapes minimum security prisoner b/c of threat of sexual assault

· Held: necessity def is appropriate

6. Common Law
a. Elements:

i. Imminent threat of death/GBH

ii. Well-grounded fear that threat will be carried out

· Only way to avoid harm

1. U.S. v. Contento-Pachon (9th Cir., p.553): ( forced to swallow cocaine balloons & transport to U.S. b/c threats on life of his wife & kid by drug lord in Columbia

a. Held: Duress = defense,  necessity ≠ defense

iii. No opportunity to escape

b. NOT a defense to homicide

i. Regina v. Howe (p.569): man from IRA forced to strangle a man to death for fear of being killed

· Held: Duress is NOT a defense to homicide ( should not reward “a concession to human frailty”

7. MPC §2.09
a. §2.09(1): Coerced by use of or threat of unlawful force that a person of reasonable firmness would be unable to resist (broader than CL)

b. §2.09(2): defense is unavailable if actor recklessly placed self in situation in which it was probable that he would be subject to duress; also unavailable if he was negligent in placing himself in such a situation, wherever negligence is sufficient to establish culpability (more restrictive than CL necessity)
i. Legislature was thinking about gang members using this as a defense
c. Could be a defense to homicide

8. Necessity as an Excuse?: Hybrid of Duress & Necessity

a. Example: in lifeboat where you need to kill someone to save yourself

b. Doctrinally – no excuse

c. Perhaps there should be some type of mitigation available for situations like this (suggested @ end of Regina)

J. Intoxication
1. Retributive reasons to distinguish voluntary from involuntary

2. VOLUNTARY
a. Common Law
i. Oldest view – irrelevant/may be aggravating factor

ii. More modern view: may negate specific but not general intent

· Commonwealth v. Graves (p.574): ( & brother had prior conceived plan to rob someone, got drunk & took LSD; charge of burglary & 1o murder

1. Held: can use vol intoxication as a defense to reduce charge from 1o to 2o
iii. Newest trend – inadmissible to disprove mens rea

iv. Spectrum of Opinions:

· Voluntary intox always OK to negate mens rea 

· Graves: OK to negate specific intent, but not general (majority view)

· Tarver: OK only to reduce degree of murder
· Inadmissible to disprove mens rea (modern trend)

· OK to increase culpability (old rule)

v. Supreme Court cases on drug addiction

· Robinson v. CA (1962): statute made it a crim offense to be a drug addict; conviction reversed based on fact that crime = status as addict; 8th amendment violation (cruel & unusual punishment)
· Powell v. Texas (1968): statute prohibiting public drunkenness; ( argued that he was an alcoholic ( distinguished from Robinson b/c ( here is punished for act, not status
· Montana v. Egelhoff (1996, p.583): law prohibiting “deliberate homicide” & another law saying intoxicated person is criminally responsible, intox is not a defense ( upheld by court (no violation of Due Process Clause)
b. MPC §2.08

i. §2.08(1): intoxication is a defense if it negatives an element of the offense
ii. §2.08(2): If recklessness establishes element of offense, if the actor, due to self-induced intoxication is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial ( ~ CL gen intent exception)
iii. §2.08(3): it is not, in itself, a mental disease

c. Voluntary intoxication is never an insanity defense

d. Settled insanity

i. Insanity due to voluntary long-term consumption of drugs

· Most jurisdictions recognize this, however, the defense is insanity – not intoxication

e. Policy

i. Should be admissible as evidence
· If it negates specific mens rea, ( should be able to admit anything that will harm (’s case
1. ( has obligation to prove EVERY element of the crime beyond a reasonable doubt
2. If someone is not culpable for necessary specific mens rea, retribution argument is weaker
3. Constitutional issues – 6th amendment, denial of due process
· Time framing issues
1. By not allowing evidence the state is making an implicit, non-rebuttable decision to only count the moments before the crime
ii. Should NOT be admissible
· May provide actors w/ incentive to drink before committing crime
· Culpability
· Should not negate mens rea
3. INVOLUNTARY

a. May negate mens rea of any crime (specific/general intent)
b. Affirmative defense is some jurisdictions
c. In other jurisdictions, temporary insanity must be proven
d. Common Law: 4 types:

i. Coerced: someone forced actor to drink against actor’s will (duress)
ii. Mistake/fraud: e.g., spiked punch, pot brownies
iii. Pathological: unexpected & extreme reaction wrt amount of alcohol consumed
iv. Unforeseeable side effect of prescription drug
· City of Minneapolis v. Altimus (p.585): ( had adverse reaction to Valium; carelessly drove & hit & run attended vehicle
1. Held: ( could raise defense of temporary insanity due to involuntary intoxication
2. Rule: 

a. ( must not know of have reason to know prescribed drug is likely to have intoxicating effect
b. Drug must be cause of (’s intoxication
c. Must be temporarily insane due to intoxication
d. If O/D taken or instructions not followed, court must decide if it really was involuntary
e.  MPC §2.08: default is evidence of intox can negate mens rea
i. §2.08(4): intoxication that is not self-induced OR pathological = affirmative defense if due to intoxication actor is:
· Unable to appreciate criminality (wrongfulness) of conduct OR

· Conform his conduct to the law

K. Insanity
1. ( difference between insanity & competency to stand trial

a. Insanity looks @ (’s capacity @ time was committed (backward-looking)

b. CST looks @ (’s capacity @ time of trial (looking @ present)

2. Policy

a. Retribution (strongest argument) ( assumes people know right & wrong; some people, b/c of their illness, cannot be held morally responsible, so punishment/condemnation/blaming are the wrong response
b. Deterrence ( But existence of insanity defense might make people fake it
c. Incapacitation ( might be why juries are reluctant to apply (afraid (s won’t be incapacitated)
3. Diminished Capacity – can use evidence of (’s mental illness to support lack of mens rea defense (for those not technically insane)
a. Battle of the experts problem
b. CA ( can’t make capacity argument; can only use evidence to show person didn’t form specific intent
i. Abandoned b/c a guy who killed 2 men got only 4 yrs in prison using evidence of high sugar levels, etc (“Twinkie Defense”)
4. Common Law Tests:
a. M’Naghten Rule: ( is insane @ time of crime if
i. Didn’t know nature/quality of act OR
ii. Didn’t know actions were wrong

b. Has been modified by irresistible impulse/control test 

i. Adds that insane if unable to control one’s impulses

c. Critiques of M’Naghten Rule:

i. Rationality focus – there can be other significant impairments that don’t focus on rationality
ii. No focus on volition – no accommodation for the person who knows his actions are wrong but is unable to control his behavior (irresistible impulse element fixes this)
iii. Restricts expert testimony – hard for experts to say if ( knew right from wrong
iv. Moral focus – all about right & wrong
v. Product Test: (ABANDONED)

· Person shouldn’t be held crim resp if action was a product of mental disease/defect

1. But gave too much free reign to experts, usurping jury’s power to decide

5.  MPC §4.01 (also used in minority of CL jurisdictions)

a. ( not responsible if @ time of crime, due to result of mental diease/defect, lacks substantial capacity to:

i. Appreciate criminality (wrongfulness of conduct)

ii. Conform his conduct to requirements of the law

b. Anti-social personality disorder ≠ mental defect

6. Differences btwn MPC & M’Naghten tests:
a. MPC acknowledges that ( gray areas where someone might not know but might appreciate criminality 

b. MPC excuses those who know but can’t appreciate

c. MPC has non-conformity to law element (rather than right/wrong distinction)

7. Many states went back to M’Naghten after Hinckley got verdict of NGRI under MPC rules

8. State v. Green (p.621): ( killed cop in bathroom due to voices in his head; long history of mental disease

a. Psychiatrists all testified that they thought he was insane @ time of murder

b. Cops testified that at other times (during arrest, other encounters), he seemed “normal” & calm

c. Held: jury’s verdict of guilty overturned b/c of overwhelming evidence of insanity

d. Criticisms of ruling:
i. Insanity should be evaluated from layperson perspective

ii. Medical testimony can be misleading/displaced

L. Infancy

1. Common Law

a. Presumed no capacity to form mens rea until age 7
b. Full capacity @ age 14
c. 7 ≤ Kids < 14 ( rebuttable presumption of incapacity
i. In re Devon T. (p.655): 13 yrs, 10 months, 2 weeks old kid caught w/ 20 bags of heroin
· Held: About 98.2% toward having mens rea but ( still must rebut presumption of incapacity
· Infancy defense allowed

