Jerrod Patterson

CRIMINAL LAW OUTLINE

Punishment

A. Model Penal Code definition [verbatum]:

1. 1.02 (2) – The general purposes of the provisions governing the sentencing and treatment of offenders are:

(a) to prevent the commission of offenses [incapacitation]

(b) to promote the correction and rehabilitation of offenders [rehab]

(c) to safeguard offenders against excessive, disproportionate or arbitrary punishment [util.]

(d) to give fair warning of the nature of the sentences that be imposed on conviction of an offense [administrative]

(e) to differentiate among offenders with a  view to a just individualization in their treatment [specific deterrence & util.]

(f) [the rest administrative]

B. Retributive – backward – looking.  People who do wrong deserve punishment;  just deserts.

1. positive – one who is guilty must be punished;  retributive justice is a necessary and sufficient condition of punishment

2. Stephen – punish should reflect our hatred for criminals - 

3. Critique:  what if it does no good?    Feeds blood-lust of society?

4. Morris:  right to punish, to uphold sanctity of individual 

C. Utilitarian:  forward-looking – punishment should serve a useful purpose

[title  is misleading:  better to think of it as conseqeuntial theory – good consequences/punishment will be justified by good consequences]

1. Justifications

(a) General deterrence – deters all potential law violators out there

(i) social  solidarity – community condones this behavior

(ii) prevents others from becoming vigilantes

(b) Specific Deterrence – once you’ve been punished, you won’t do it again

(c) Incapacitation – prisoner’s locked up now – can’t harm anyone else

(i) [improperly listed as a deterrence]

(d) Rehabilitation – v. unpopular now – high tide was 50s/60s

(i) liberals said – too high discretion left to parole board; conservatives said – too soft on criminals

2. Criticisms:
(a) Util’ism too easily justifies punishment of the innocent

a. i.e. 1 million headaches erased by killing one person

i. but, system does punish innocents – is that distinct if you know generally it will, as opposed to convicting an innocent person in a specific case?

(b) Kant – people shouldn’t be used as a means [supports retrib.]  If society’s about to run away, still want to kill last man in the prison.

C. Example:  Dudley:  eating boy b/c about to die (against his will)

1. We don’t trust others to use their judgment;  that’s why it’s not justified

2. Ds not dangerous in this way again

3. util’ism view does not look at this issue as a snapshot, but over the long haul

(e) Du:  korean shopkeeper shooting black girl in back of head

(i) in homicides, very little danger in person killing again – no spec. deterrent

(f) Jackson – (older) man convicted of 15-year sentence – career bank robber

(a) for life b/c of the principle?  or only 20 years b/c he won’t rob any more banks at that time?

(b) although, he denies doing it – has no remorse.  

D. Death penalty:
(a) Furman (1972) – death penalty as administered is unconstitutional;  35 states since then have changed their laws

(b) Gregg:  death penalty is now constitutional.  Blackmun:  system simply cannot be run fairly (too many humans)
Statutes

A. Model Penal Code – provisions of code are to be construed according to “the fair import of their terms, but when the language is susceptible of differing constructions it shall be interpreted to further the general purposes stated in this Section…and interpreted to further the general purposes stated in this section.”

B. Model Penal Code – § 1.04:

(a) No conduct constitutes an offense unless it is a crime or violation under this Code or another statute of the State

C. Principle of legality:  can’t create crimes – have to be on the books.
1. BUT:  Keeler:  (kick preg woman in stomach) for definition of what human being is, have to look at common law.  .  

(b) dissent: up to legislature to define what fetus/human being is

2. Ex poste facto:  can’t punish for crimes before a law has been established.  
D. Interpretation 
1.  In Re Banks:  general statute:  to “peep secretly” not too vague – but it is.    
2. Due Process Clause of 5th and 14th Amend:  prohibit enforcement of statutes defining crimes if those crimes are impermissibly vague

(a) gives notice; and

(b) discourages arbitrary enforcement

(c) Vagueness can only be ruled upon on the fact of the Ds case, not on a hypothetical D.  Posters
(d) Cure vagueness with scienter [intent]:  if person knows she’s committing crime, then no concern about vagueness

3. Order:  [Foster:  def. of “carry” – of course crts are interpreting it]

(e) Statute

(f) purpose of statutute – Supreme Court sez state crts can reason. interpret statutes.

(g) case law

(h) common law

4. Rose v. Locke – US Supreme Court held it constitutional to say that “crime against nature” is based on another state’s statute.  D presumably has to know what other state statute is.  

5. Lenity doctrine [cited in Banks]:  if statute can be interpreted reasonably either way, the statute should be interpreted most favorably to the individual.  

(i) Now, rarely applied – seen as a last-ditch effort…

(j) Model Penal Code rejects it.

Actus Reus 

A. physical or external element. NORMALLY INCLUDES ACTION AND ALSO THE HARMFUL RESULT.

B. Actus = act;  reus= result
C. Result crime v. conduct crime:  conduct is like DWI – result is homicide.  
1. Conduct endangers the public [even if nothing happened]
(a) attendant circumstance:  “condition that must be present, in conjunction with the prohibited conduct or result, in order to constitute a crime.”
D. Model Penal Code –
1.  § 1.13:  “act or action means bodily movement whether voluntary or involuntary.”
2. § 2.01 (1)  “a person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.” [voluntary defined by § 2.01]
3. § 2.01 (2):  not voluntary acts:  a reflex or convulsion …(d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.
E. Martin: 
1. “while intoxicated or drunk” is a condition [an attendant circumstance?]
2. “appear in a public place” this is conduct
3. “manifests a drunken condition…” this is conduct
F. Act = conscious choice (Utter – man chooses to get blind drunk – he’s liable)
1. Decina: epileptic seizure – killed four children.  NY crt sez § 2.01 (1) sez “includes” a voluntary act (original decision to drive)
(a) Critique: you can trace this back ad infinitum, to birth.
2. “Money or your life” – have to interpret involuntary in context.  More defined, voluntary implies volition
G. Omission:  Model Penal Code:  
1. § 2.01 (3):  Liability can’t be based on an ommission unless:
(a) the omission is expressly made sufficient by the law defining the offense; or:

(b) duty to perform the omitted act is otherwise imposed by law.

2. § 1.13 (5) – conduct means an action or omission and its accompanying state of mind, or, where relevant, a series of acts and omissions;

3. Beardsley – man and woman go on drinking binge;  he slaps pills out of her hand.  She eventually dies.  No special relation. created, therefore no duty to help (sex with her isn’t enough)

(a) could argue that he secluded her, made assistance more difficult for her.  

(b) If start to help someone (swim out halfway, then swim back – that’s liable).

(c) or if you create harm in first place.  i.e. Cali state law – auto accident (regardless of fault)

4. Vermont has legal duty to rescue

(a) Genovese case

(b) Critique of legal duty rule:
(i) harder to tell intent of person who fails to take action

(ii) who should act?  those who know? those who can act?

(iii) Exacerbate problem

(iv) omission = withholding of benefit, rather than aff act to hurt

5. Barber:  Dr who pulls plug on patient (out of  mercy).  Crt sez this is an omission to act – but BAD

Mens Rea 

A. Model Penal Code – [here, most influential part of Code – Cali does not follow]
1. § 2.02 (3) – Culpability:  need at least recklessness, unless otherwise specified.
2. § 2.02 (4) – prescribed culpability element applies to all elements [unless indicated]
(a) Nations – knowledge applied to the fact of her age (attendant circumstance), since it applies to all elements of the crime. 
(b) Morris – intent only applies to conduct, not harm, based on legislative intent, although lack of comma makes it seem as if intent applies to both.  conflicts with 2.02 (4) idea
3. § 2.02 (5) if prove “higher” culpability, then that’s enough – reck. works if negligence is enough
4. § 2.02 (2) (a) purposely:  acts with purpose [same as intent – 1.13 (12)] if (i) his conscious object is to engage in conduct of that nature or cause such a result;  and (ii) if involves attendant circumstances, he’s aware of existence of such circumstances or believes or hopes that they exist.
(a) at common law, no distinction b/twn purpose & knowingly for result crimes
5. § 2.02 (2) (b) knowingly:   “aware that [result] is practically certain to occur [from his behavior] 
(a) subjective – has to be “aware”
(b) objective – is “practially certain.”
(c) § 2.02 (7) “high probability” satisfies “knowledge” – [not adopted by all states] – “ostrich insturction”
(d) § 2.02 (8) requirement of wilfully is satisfied by knowingly.
(e) wilfull blindness – “knowingly” is satisfied for FACT, but not for CONDUCT, if wilfull blindness exists. 
6. § 2.02 (2) (c) recklessly – “consciously disregards [subjective] a substantial and unjustified risk…the disregards involves a gross deviation from standard of care” [objective].
7. § 2.02 (2) (d) negligently – “should be aware of substantial and unjustifiable risk….[and is a] gross deviation from the standard of  care” 
B. Broad rule – common law rule of “morally blameworthy conduct” – represented by Cunningham – stealing gas meter.  Should’ve been instructed if a reasonable person would’ve foresaw harm to somebody from ripping off gas meter

C. Intent:  highest level of culpability.  Conley  - need to show intent to cause disfigurement.  [arguable if D had intent in Conley – bottle to face]

1. Presumption that one intends the natural and probable consequ of his actions – this is an inference.

2. Transferred intent:  

(a) Model Penal Code  - §  2.03 (2) (a) – still have purpose/knowledge if:  actual result differs from that designed or contemplated only in that a different person is injury or injury would have been more serious or extensive.  
(i) reaches same result as common law doctrine.
(b) § 2.03 (3) (a) – still have reckless/negligence if:  only diff is diff person/property is injured, or probable injury/harm would have been more serious…
(c) bullet follows intent.  But don’t need this –just need to intend to kill another human – “a human being” – that’s all.  

(d) shoot and miss at X, kill Y – that’s murder for Y, attmpt murder for X. 

(e) Kill both X and Y – murder to X, Y is manslaughter, negligent homicide.  Didn’t have purpose/knowledge of killling Y – does NOT differ in that diff person was killed [doesn’t say “also”] – M.PC tries to avoid over-prosecution

3. Conditional Intent – “money or your life.”  Model Penal Code § 2.02 (6) – this is still intent.  US Supreme Court supports this

(a) UNLESS condition negatese harm (§ 2.02 (6)) – “I’d shoot you if a cop weren’t there.” 

D. Common Law – required some form of mens rea

E. Strict Liability

1. most common exception to mens rea is public welfare offenses, usually minor violations i.e. liquor law, sanitation [dissent in Staples].  Also statutory rape.  Lighter the punishment, more likely to be strict liability. 
(a) Offenses w/no mens rea are DISFAVORED – Staples [gun].  
(b) almost always quest of attendant circumstance – Staples – didn’t know fact that gun was fully automatic.  
(c) Statutory rape – intent  for the intercourse, strict liability for the age of victim.  Garnett – altho punish is harsh, still strict liability.  [5th grade IQ]
2. Interpretation if statute is ambiguous:
(a) common law requires some mens rea – 
(b) if public welfare, crts’ll assume no mens rea is needed.
(i) Staples:  crt didn’t find gun to be threat to public welfare.  
3. Critique of strict liability: - Model Penal Code rejects it
(a) the actor’s state of mind fails to reach the desired end. 

(b) it is unjust

(c) extensive gov. civil regulations and strict liability in tort achieve the same effect.  

(d) the judicial efficiency of dispatching minor offenses without an inquiry into mens rea is attained equally by decriminalizing them, and hearing such cases in a regulatory manner. 

(e) the small penalties engage the public in distinguishing between real crime and some lesser form of crime 

(f) strict liability dilutes the moral force that the criminal force that the criminal law has historically carried. 

F. Mistake of Fact:

1. common law – used to rebut elements of crime

(a) specific intent – mistake can be Unreasonable

(b) general intent – mistake must be reasonable [e.g. rape] D only negligent

(i) BUT:  Regina – rape W (“kinky”) case – belief can be unreasonable.  Disregarded

2. § 2.04 (1) – ignorance is a defense if: (a) ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense. – good-faith approach
3. § 2.04 (2) mistake doesn’t excuse D if D would’ve been guilty of another offense had situation been as he supposed.  variation on legal-wrong doct.  But only punished for lower-level crime.  

4. § 2.04 (3) if D belives it’s not an offense and 

(a) statute/other act is not known to actor and has not been published or otherwise reasonably made availabe; or 

(b) acts in reasonable reliance on official statement of law . . . . [see p. 993]

5. Navarro – good faith is sufficient to show innocence (subjective);  need not be reasonable (objective) – can be only negligent. 

6. Recklessness as to its truth – this is not a defense.  moral offense doctrine – if what he did (abandoning wife) would’ve been at least immoral, then ignorance no excuse.  
(a) Prince – moral wrong doctrine.  Even if mistake was reasonable, intentional immoral act is enough – IMMORAL ACT ASSUMES RISK
(i) legal wrong doctrine – has to at least be illegal.  
(b) Model Penal Code – § 2.04 (2) – has to have commited a crime – his culpability only equals his knowledge of the facts.
G. Mistake of Law – BASICALLY THE SAME, UNDER COMMON LAW AND Model Penal Code 

1. common law -  ignorance of law no excuse.  [laws were simpler/fewer back then….] Want to discourage ignorance.  

(a) Exceptions:

(i) Reasonable reliance – offical interpretation of law [not lawyer]

(ii) Fair notice:  Lambert – passive activities can’t be punished [failure to register]

(iii) negation of mens rea – divorced woman remarries, prosecuted for bigamy.  Cheek – should’ve instructed on mistake re: what constitutes income tax.  [BUT: he knew what law was…]

2. Model Penal Code – [also discouraged] 2.02 (9) ignorance as to  knowedge/recklessness/negligence not a defense – b/c knowing the law is not a defense.  

(a) Exceptions – unless definition of offense states otherwise
(b) Exceptions – 
(i) § 2.04 3(a) – statute/other enactment is not known to actor has not been published or otherwise reasonably made available prior to conduct alleged;  OR
(ii) reasonably rely on official interpretation of law § 2.04 (3) P. 993
(iii) lawyers don’t count as official statements of the law
3. Policy Rationale for Model Penal Code:

(a) act in law-abiding fashion
(b) danger of fraud is slight
(c) claim is not unduly difficult to prove/disprove.  
4. Marrero – prison guard with gun.  Can’t raise defense of mistake of law.  
(a) Crt sez mistake a defense if statute is constitutional – but OF COURSE this is true – statute is thus overturned.  
(b) Model Penal Code has “reasonable” construction, which NY code lacks.  This becomes pivotal for the decision.
(c) estoppel defense shoulda/coulda been applied here. 
Causation

A. issue arises only w/”result” crimes.  Read into statute the element of causation
B. Actual cause – a.k.a. cause in fact.  “but for” test.  “but for D’s acts would social harm have occurred when and as it did.:”   Model Penal Code § 2.03 (1)
1. or, substantial factors test if there’s more than one actor [from LaFave and Scott] (2 hunters, one dead)
(a) BUT – if minimal impact, altho meets “but for” test, then crts won’t find liability.   
2. Oxedine – beating 6-yr-old son to death.  If injury hastens one’s death (i.e. 2 hours instead of two days), then still guilty of homicide.  If no appreciable impact, then no causation.  
(a) two people, acting independlty, can cause the same person’s death.  Neither injury has to be lethal.  BUT BOTH CAN BE LETHAL.  
(i) e.g. A and B both stab V.  Neither wound would be fatal.  V dies.   Both guilty of homicide – “but for” their action, the V would’ve lived.  
C. Proximate cause.  Not same as torts.   common law diff. from Model Penal Code.

1. common law - Ask the following questions:
(a) is the result anticipated, even if the manner is not?  Manner doesn’t have to be anticipated…..
(b) Is the conduct that directly caused the harm a response to D’s act?  [objective]
(i) if it is a response, was it abnormal? subjective – sets the bar very high.  Since it’s a response, then don’t require V to act appropriately – just not abnormally.  
(c) If it is not a response [if coincidental], was result foreseeable?  [objective]
(i) Plane landing on him in the street – this is to remote/accidental – not foreseeable.  
(i) Note: culpability of D is the same – but his liability differs according to the result.  
(ii) omission [to wear a seatbelt] doesn’t break causation [of D’s negl. driving].
(d) If V’s actions were “free, deliberate and informed,” then this is intervening action.  e.g. battered woman who sleeps outside parents’ home – this was [perhaps] a free, deliberate, and informed action.   
(e) Danger had come to rest – also Preslar.  

2. Man who holds up boy as shield – this is reckless – don’t need to prove proximate cause.  
3. Model Penal Code 2.03 (2)(b):  purpose/knowingly -   “actual result involves the same kind of injury or harm as that designed or contemplated and is not too remote or accidental in its occurrence to have a [just] bearing on the actor’s liability or on the gravity of the offense.  
(a) same applies for reckless/negligence:  Model Penal Code 2.03 (3) (b)
(b) Elements:
(i) objective – was harm foreseeable?  If not, then breaks chain of causation.  don’t have to foresee specific harm.  
(ii) Kibbe:  man on the road, drunk.  Must look for intervening causes.  
(i) intervening could be:  Stafford moves into road.  Motorist who blinked headlights.  Driver who panics and doesn’t stop.  
(c) What was risk?  Freeze to death.  Hit by car. satisfies “thereby causes death” element.  Id
HOMICIDE

I. Malice afterthought = murder;  no malice afterthought = manslaughter

A. Modern rule:

1. Many states follow “Pennsylvania” rule – 1st/2nd degree murder;  voluntary/involuntary manslaughter

2. Few states created 3rd degree murder, including Penn.

3. Some states follow Model Penal Code approach – murder, manslaughter, negligent homicide).  

B. Decision process – common law rule
1. Was there intent to kill? [yes, murder] [using deadly weapon helps prove]

(d) Was murder:

(i) perpetuated by lying in wait, poison, or torture – yes 1st degree;  OR

(ii) was it “wilful, deliberate, and premeditated [SUBJECTIVE]” – yes 1st degree

1. [ordinary people intent ordinary consequ. of actions; she’s ordinary, she intended to kill.]

2. premeditative = quantity of time

a. Whole range by crts – Anderson – Cali case – sets up rigid standards, but it’s been watered down
i. Guthrie – must reflect on crime before committing it – more modern rule

ii. [overruled Schraeder – only has to come into being at moment of crime].
iii. Morrin – time to give a 2nd look
3. deliberation = quality of thought process
(iii) committed during egregious felonies (arson/rape/robbery/burglary) – yes 1st degree

(i) Cali – Patterson, must be “substantial risk” conduct’ll result in death

(ii) Merger doctrine – if felony is “integral part” or “included in fact” in homicide, then can’t use felony for murder.  i.e. assult with deadly weapon is part of homicide, and hence can’t be used to prove homicide.   Quest. is if it is “necessarily” involve force. 

(iii) Agency doctrine – B not resp. for A’s decision to kill during robbery.  

(iv) Reasonably forseeable – all perps guilty of whatever’s reasonably forseeable.  

(iv) if not, then 2nd degree
2. Was there intent to cause grevious bodily harm? [yes, 2nd degree

3. Was behavior  extremeley reckless?

(a) Did it signify SUBJECTIVE extreme indiff to human life/abandoned and malignant heart?  [yes, 2nd degree, no – manslaughter]

(b) Test – [no bright-line] “deliberate perpetration of a knowingly dangerous act with unconcern and indifference as to whether anyone is harmed or not.” 

4. Was it criminally negligent? [yes involuntary manslaughter, or negligent homicide under MPC]

5. Was it done during misdomeanor or non-dangerous felony? [yes, involuntary manslaughter]

6. Was it done in heat of passion? 

(a) was it provoked?  [yes – voluntary manslaughter;  no, 2nd degree murder]

7. Were there mitigating factors? [if no, murder]

(a) common law – “legally sufficient” principle, or reasonable person standard.  Involves 

(i) person must actually be provoked and acted in heat of passion;

(ii) reasonable or legally sufficient provocation;  

(iii) no opportunity to cool off; [now mitigated]

(iv) causal link b/twn provocation, passion, and homicide.  If doesn’t meet tests, then no mitigating factor

(b) Reasonable person standard – subjective as to normal human frailities (Camplin), but not as to abnormal human frailties (Carr)

8. Was there diminshed capacity?  [rare – if so, acquitted, or convicted of lesser crime.]

C. Model Penal Code steps.  Only murder, manslaughter, and negligent homicide.

1. Murder = Purposely, knowingly, or recklessly with extreme indiff. to human life.  

(a) [no malice aforethought;  just look to recklessness].

(b) felony-murder – rebuttable presumption

2. Manslaughter = recklessness [w/out extreme indiff.], or EED.

3. Model Penal Code – § 210.3  Crim homicide is manslaughter when:

(a) it is committed recklessly; [gross negligence]  or

(b) is committed under influence of extreme mental or emotional disturbance for which thre is a reasonable explanation or excuse..  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the action’s situation under circumstances as he believes them to be [reasonable person standard].

(i) Note:  objective [reasonableness]., but considered from the subjective viewpoint of the D.  “Situation” is deliberately ambiguous;  asks 1) was actor extremely emotionally disturbed [subjective]; and 2) were feelings reasonable [objective]?  

(ii) In theory, D has burden of production; prosecution must disprove beyond reason. doubt.    
(iii) Most states, however, require D to prove affirmative defense by preponderance of evidence.  

(iv) D need not establish that V was responsible for rage!!
D. Diff b/twn Model Penal Code and common law:

1. Model Penal Code – no trigger required

2. D need not show V brought it on

3. Can be any provocation, including words  not per common law.  Rule trending toward Model Penal Code. 
(a) No cooling

(b) No negligence for mslaughter [unlike common law]

E. COMMON LAW – murder - “killing of a human being by another  human being with malice aforethought.”

1. Manslaughter – “an unlawful  killing of a human being by another human being without malice aforethought.”

F. Four mental states for murder that constitutes malice - 

1. intent to kill – purpose and knowledge  [express malice]

2. intent to cause grevious harm [implied malice]
3. extremely reckless – “depraved-heart murder.” [implied malice]
4. strict liability while committing another felony. [This isn’t really a mental state] [implied malice]

G. Manslaughter (  “unlawful killing that does not involve malice aforethought.”  killing done in heat of passion, in light of provocation.  A partial defense

1. Traditional manslaughter:  three types

(a) heat of passion, as a result of adequate provocation [voluntary m’slater]

(b) criminal negligence [involuntary m’slaughter]

(c) during commission of misdomeanor, e.g. trespass – [involuntary]

2. Girouard – provocation of insulting wife not enough.  lawful conduct is never adequate provocation.

(a) Rules under Girouard:

(i) must be adequate provocation

(ii) killing must be done in heat of passion

(iii) It must have been a sudden heat of passoin – kiling must have followed provocation before there had been a reasonable opportunity for passion to cool

(a) “last straw” theory -  earlier provocation, several events, might be combined.  

(b) [but:  can’t passion, even blind passion, build over time?]

(iv) must have been a causal connection b/twn the provocation, the passion, and the final act.  

3. Evidence of provocation – Girouard – often comes from D himself

4. PUBLIC POLICY:  in support of Girouard:  too many domestic killings.  Would kill all the time.  

(a) When would a “reasonable”person react with such passion as to kill?  Realy, crts mean “normal.”

(b) Would multiple stabbings (40 times) reflect heat of passion, or enough time elapses after ten stabbings to calm down.  

(c) specific deterrence:  often they’re not going to kill again, altho could show a short temper in general. 

5. Who decides if provocation is met?  trend is to send it to da jury….
6. Excuse v. Justification – D kills bystander (V) who’s attempting to intervene, as D watched his daughter die from X’s act.  As an excuse – D is NOT liable – this is common law rule.  As a justification, D cannot raise defense of heat of passion.  

7. Reasonable person:  Was D subjectively out of control?  What’s provocation objectively enough to make D react as he did?

(a) Camplin:  should’ve instructed based on 15-yr-old standard.  Not taking into account race, for example, would make consideration of taunt/provocation meaningless since no one who’s not black can understand as a white person.  

(b) BUT:  glue-sniffer – deliberate choice, therefore don’t have to subjectively consider this.  

(c) gender/race/culture:  all should be factors.  

(i) Gibson:  need to consider as from Aboriginal perspective.

(d) put hand on plate, shot him- should he consider gangster mentality?

H. Unintentional killings:  

1. Can be considered manslaughter if, under Model Penal Code § 210.3 (1) (a):  it is committed recklessly.

2. If it is “exterme indifference” manifesting extreme indifference to value of human life, then this is MURDER – § 210.2(1)(b):  

(a) Berry:  pitbull ate child. look at:

(i) subjective – appreciation of risk

(ii) “highly probable” does NOT mean quantitative measurement.  

3. Model Penal Code § 2.02 (5) – if negligence is required, can show it by proving higher crime.  

I. Negligence – negligent homicide – Model Penal Code 210.4

1. use “ordinary standard of care.”  

J. Felony-murder rule – Model Penal Code;  not included (except for flight after felony, right?  Model Penal Code 210.2 (1) (b)

1. seems to be proposing rebuttable presumption that it is a murder if commited during felony [can show that this is not the case].  

2. easy way to convict, but has been diluted, b/c at bottom it’s pretty unfair.

RAPE LAW 

A. ¾ of rape commited by intimate, ffamily member, acquaintance

B. COMMON LAW – potential victims were also potential violators of adultery laws.  

1. common law requires force, since simple lack of consent is not enough.  Rusk – “follow the natural instict of every proud female.”

2. ( 39% of respondants engaged in token resistance, despite intention to have sex w/the person.  

C. Actus Reus:  

1. Model Penal Code 213.0 – some penetration, however slight

2. 213.1 – male who has sexual intercourse with a female not his wife is guilty of rape if (1) :

he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone;  or

(a) he’s substantially impaired her power to appraise or control her conduct by adminstering without her knowledge drugs, intoxicants or other means for purpose of preventing resistance; or

(i) female is unconscious; or

(ii) female is less than 10 yrs old.  

(b) (2) Rape of third degree if:

(i) (a) “he compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution;  or

(ii) (b) he knows she sufers from mental disease or defect which renders her incapable ofappraising the nature of her conduct; or

(iii) he knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly supposes that he is her husband.  

3. Rusk:  

(a) Force or threat of force

(i) Threat does not need to be verbal.  

(ii) Alston:  can use past behavior (violence, threats from before) to show threats had credibility.  

(b) against the will

(c) without the consent

4. BUT:  Sex against the will itself is force.  if prove lack of consent, that’s force, then.  

(a) MTS – two requirements:  1) sex ual penetration;  2) actor uses physical force or coercion
(i) Crt wants to convict him, so they say “penetration without permission” is enough to constitute rape.  But this rewrites statute!  Drops off 2nd element of actor using physical force/coercion.  
(ii) this is now more modern approach;  rape = sex w/out permiss.

(b) Permission distinct from consent;  permission is more objective/affirmative.  

5. Resistance:  juries as practical matter may require this to show that male compelled her to submit, but shouldn’t be rule of law.  

(a) Most States follow “resistance’ requirement, as in Rusk.  [dissent in highest crt].   Model Penal Code does NOT have it – “prevent resistance by a woman of ordinary resolution.”  

(b) Empirical evidence shows resistance makes situation WORSE.  

(i) lack of consent is a form of resistance.   

D. Mens Rea:
1. Model Penal Code:  213.1 – “compels,” but no mens rea mentioned, so it’s recklessness [by virtue of 2.02 (3) – when not mentioned, default to reckl].

2. Sherry – claimed that Ds lack “actual knowledge” as to her lack of consent.  Intent goes to intercourse, or V’s lack of consent?    What is level of culpability re: her lack of consent?  4 approaches: 

(a) Morgan (English case) – belief as to consent can be unreasonable.

(b) Model Penal Code :  If D only negligent as to her consent – then this refutes element.  Negligence = “should be aware” – so refutes actual mistake.  Per Model Penal Code 2.04 – if negligently have mistake, then this negates recklessless

(c) “Reasonable” mistake:  Majority rule – does NOT follow Model Penal Code, & sez Mistake must be reasonable.  

(i) Cali – for this to work, must be proof of “equivocal conduct” by V.  Wiliams.  If two conflicting stories, then can’t be instructed on this. Very few rape cases would get this instruction. 

(d) strict liability -  law in Mass.  no mens rea required.  

3. Confusion in law ( given 39% of women give token resistance, should crts be more forgiving (i.e. Model Penal Code standard) to take account of behavior, or try to shape behavior (i.e. reasonable mistake (maybe w/equivocal conduct), or strict liability?

DEFENSES 

I. Burden of persuasion  -  case law

A. Winship – Supreme Court – must prove “beyond a reasonable doubt every fact necessary to constitute thecrim with which he is charged.” 

B. Patterson – Supreme Court case – D has burden of persuasion, by preponderance of the evidence, to prove self-defense.

1. BUT:  constitutional point is that this unfairly requires D to prove element that P should have burden of proving.  Mullaney:  Supreme Court struck down Maine murder law, b/c it presumed malice aforethought, to be rebutted by D.  

2. Critique/dissent:  these NY and Maine statutes are the same – difference rests on formalistic grounds that Maine included phrase “with malice aforethought.”  In each case, if intended then mens rea is presumed – and then it’s D’s obligation to prove by prepond. of evidence that it was in heat of passion, etc.  

(a) aggrevated murder includes absence of self-def.  Prosec. has burden on all elelments, yet statute puts burden of proof on D for self-def.  

(b) If state abolished self-defense, then murder would include an intentional killing, even if in self-defense – this is extreme. 

3. Conclusion:  Supreme Court is going to leave it to the states.  


C. Model Penal Code § 1.12:  

1. (1) No person may be convicted of an offense unless each element of such offense is proved beyond a reasonable doubt.  In the absence of such proof, the innocence of the defendant is assumed.

2. (2) – Subsection (1)  does not require the disproof of an affirmative defense unless and until there is evidence supporting such defense..”

(a) ( BUT:  How do you know you have to disprove it in the first place?  a MISSING STEP.  

(b) “apply to any defense which the Code or another statute plainly requires the defendant to prove by a preponderance of the evidence.”

(i) e.g. mistake of law defense.  

4. Model Penal Code § 1.13 (9) – “element of offense” as “negatives an excuse or justification for such conduct.”  

5. Affirmativ Defense definition:  Model Penal Code § 1.12 (3) – “…involves a matter of excuse or justification peculiarly within the knowledge of the defendant on which he can faily be required to adduce supporting evidence.”.  Therefore, D has burden of production.  

6. ( BOTTOM LINE:  D has burden of production for affirmative defenses. Once this is met, then P has burden of persuasion all the time, unless there are specific exceptions, like mistake.  

II. Diminished Capacity
A. MPC, and about dozen states, recognize it  as way to refute mens rea [Defense-to-all-crimes approach]

B. Some states don’t admit it at all

C. Some states allow for defense to murder only [w/no mens rea, becomes manslaughter]

III. Justification – is an affirmative defense – Model Penal Code 3.01.

IV. Self-Defense – is a complete defense to any cirme….an excuse at common law.

A. common law – person justified in using force if he reasonably believes that such force is necessary to protect himself from imminent use of unlawful force by the other person. Contains:

(a) Necessity – [deadly force not always nec’ry vis-à-vis deadly force]

(b) Proportionality – even if only option, cannot use deadly force in response to non-deadly force

(c) reasonable-belief rule 
(d) imminent

(e) unlawful force – insane guy attacks, still can use it – even w/excuse
(f) [common law – if aggresor at all, then have no privilege of self-defense. crts are split – some allow it if communicate “good-faith effort to retreat….”  Many have “duty to retreat” [even in a no-retreat jurisdiction.]

(i) Model Penal Code – slightly broader than common law – can use deadly force even if started fight w/non-deadly force.  

B. Duty to Retreat:

1. Remove “aggresor” status for

(a) Deadly attacks [by the eventual D] – remove himself from fray, and communicate this to the vicitm

(b) Non-deadly attacks – common law split:

(i) some say immediately regain right to self-defense once deadly force used again him.  

(ii) some say first duty to retreat;  if don’t retreat when he can, could be guilty of manslaughter.  

2. MPC – 

(a) If use non-deadly, then have immediate right to self-defense if met w/deadly force

(b) if use deadly force, have duty to retreat first before  right is restored.  

C. Model Penal Code – if D didn’t start fight, or only used nondeadly force, can use deadly force if any of these apply

(a) D knows of no safe place to retreat

(b) Restores his right to self-def. by retreating [even if he originally used deadly force]

(c) If D is at home, or at work and V isn’t co-worker.

D. Duty to retreat – majority of jurisdictions say no duty to retreat.

1. minority of jurisdiction – yes duty to retreat

(a) minority of these – unless can use non-deadly force to  repel.

2. since requires safe place, and knowledge on part of V- rarely is there a duty to retreat.  

3. Exception – in house, no retreat.  Also at your work

(a) Minority [of minority] – say no duty to retreat in home even if assailant also lives there.  

4. Model Penal Code – no duty to retreat in home/place of business;  UNLESS

(a) actor was initial aggresor;

(b) regardless, if attacked by co-worker in their place of work.  

5. Deadly force is based on likely outcome, even if stabbing was only slight, caused minor injuries, etc.  

6. UCC 3.04 (2) (b) – deadly force justifiable only if actor believes force is necessary to protect himself against death, seriously bodily harm, kidnapping or sexual intercourse compellled by force or threat, nor is it justified if:

(a) (i) actor provokes it

(b) (ii) actor can retreat,, surrender, comply w/demand that he has no duty to take.  EXCEPT

(i) (1) not obliged to retreat from dwellling, place of work, unless initial aggresor or assailed by person who works with him

(ii) public officer has duty

(c) person may estimate necessity of force under circumstances as he believes them to be…

(i) Obviously depends on context – size of person – gender, etc.  

7. Peterson – 

(a) aggresor rule – can’t claim self-defense if your’e the aggresor

(b) retreat rule – if you can retreat but don’t, can’t claim self-defense. 

(i) Self-defense user – he communicated to adversary his intent to withdraw and in good faith attempts to do so;  then he is restored his right of self-defense [tries to get away but can’t, can use force. - Diggs]

(c) Mountain man – shoots person sleeping w/wife.  Unlawful force § 3.11:  …would be an offense except for a defense [like duress].

(i) When other person is justified, then it’s not unlawful.  

8. Goetz:  famous NY subway case.  What is standard for using force?

(a) common law standard – objective standard

(i) Trend toward more subjective – Leidholdm.  “in actor’s situation” – mirrors Model Penal Code.  
BUT most crts reject wholesale “subjectivization” of crime.  

(b) Model Penal Code 3.04 (1) – SUBJECTIVE – “use of force justifiable when actor believes that such force is immediately necessary [proportional]….”  BUT

(i) § 3.09 (2) – if person is negligent/reckless as to that blief, then this is sufficient for culpability if crime only requires negligence/reckless.

(ii) § 3.09 (3) – if actor recklessly, negligently injures, creates risk of injury to innocent person, then is liable.  

(iii) e.g. Goetz – if he believed negligently that needed self-defense, then this would NOT  be enough for crime of attempted murder, which requires at least recklessness.  If he were reckless, tho, then yes liable.  

(a) NY statutes – crt interprets to read “objective” standard.

1. No gradations – either a defense, or not….

2. BUT – many states now recognize “imperfect” or “incomplete” just. defenses.  Manslaugher, rather than murder, if belief is genuine but mistaken… 

9. Immediacy/inimently – Wanrow (suspected child molester) – can take into account previous actions by D, but something must happen at that moment that causes fear.  Can’t kill preemptively.

(a) BUT:  Model Penal Code 3.04 (1) – to protect self from force “on the prsent occasion” – makes it [deliberately] ambiguous.  

10. Deadly force – can only use in “deadly” situations – can’t use deadly force in response to moderate beating – but how do you know when beating’ll be only moderate?

E. Police Arrests – can use non-deadly force to resist illegal arrest.  Can use proportional force to resist excessive use of force.  Model Penal Code abolishes that re: illegal arrest, but can still use force to resist unlawful/excessive force. 

F. Battered Wife Syndrome – NOT allowed for 3rd-party/hitman cases.  

1. Norman – shot in head while sleeping.  Nothing imminent; she left, came back with gun.  Even tho he could’ve woken up, started beating her again…

2. Model Penal Code – 3.04 (1) – force nec. to protect self “on the present occasion” (  ambiguous – what is present occasion/ how long does this last?

3. Imminence require – is that there is no reason. alternative – and battered women have no reason. alternative.  

(a) If she could claim self-defense, then if he woke up, etc. he could NOT claim self-defense.  Can’t have both claiming self-defense successfully. 

(b) hyperviligance – only she knew what would set him off, when he’d become angry.  

(c) More exprets you use, the less you use a reasonable person standard.

(d) It’s excuse, not justification

G. Necessity – threat has to be physical for this defense [used to be Mother Nature]- taken for the public welfare
1. negates actus reus – done for gen welfare
2. The common law rule for necessity:  [need ALL of these]:

(a) clear and imminent danger

(b) Defendant reasonably believes action will be effective in abating danger

(c) No effective legal alternative

(d) Legislature had not acted to preclude defense
3. Model Penal Code § 3.02 – is more LIBERAL by DROPPING the imminent danger requirement:

(a) (1) conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:

(i) (a) harm or evil sought to be avoided is greater than that sought to be prevented by law defining offense charged….

(ii) (b) no pre-existing defense, exception

(iii) (c) no legislative exclusion

(b) (2) If actor brought about need to use necessary means in negligent/reckless way, then this is sufficient for mens rea when appropriate…

4. Leno – giving out needles to potential AIDS carriers.  Crt found no error in not instructing on necessity, given lack of imminency.  Legislative issue – have considered but not adopted this rule.

H. Duress – an EXCUSE, not a justification. very strictly applied – don’t give much ground…( distintinction – is justification is an ability to do an affirmative act:  either society WANTS you do to this, or at least it’s PERMISSIBLE.   Excuses = person simply should not be held responsible….insanity, etc.  No positive value in what they did, but not a moral agent

1. Negates mens rea.  Free will overcome by outside [human] force [but NOT TRUE]:

(a) negates general mens rea [culpability].  But he did have specific intent [to distribute narcotics] – that insured his safety!

(b) If coercion negates element of crime, then prosec. hasn’t proven crime – don’t need duress.  

2. Threat must be human.
3. Not for gen welfare;  for “selfish” reasons [but what is gen welfare?  Family should be, right?  traditional split b/twn nec/duress is not persuasive]

4. Model Penal Code – § 2.09

(a) (1) “it is an affirmative defense…if party was coerced by use of, or threat of force, that a person of reasonable firmness would have been unable to resist.

(i) [objective standard: don’t’ want to excuse those w/low threshold of social sanction].

(b) (2) if he placed himself in that situation reck’ly or negl’ly, then…

(c) (4) When conduct of the actor would otherwise be justifiable under § 3.02, this Section does not preclude such defense.  

(i) [this abolishes old dichotomy b/twn nec. & duress]
5. Contento  - requirements:

(a) immediacy

(b) fear that threat is carried out

(c) no reason. opporutnity to avoid it [escapability]

(i) also, can’t be responsible for being burdened w/threat.  

(d) NOt allowed to  use necessity – but this overruled by Model Penal Code. 

6. Rationale:  

(a) Utilitarian – can’t be deterred;  but some people (gen deterrence) would be deterred, esp. if coercion/duress story is fake.  

(i) Also, deter people from being intimidated [drug dealers, etc.]

(ii) BUT:  would judges meet this standard themselves if threatened?

(b) Could commit greater harm – that’s why Model Penal Code sez “reasonable firmness.”    

I. Intoxication – [any kind of drugs].  trend is to be more RESTRICTIVE re: admiss. of evidence. 

1. common law – intoxication made crime worse – didn’t mitigate anything

2. Questions to ask:

(a) How did D become intoxicated?

(b) In what way does D claim intoxic. affected his culpability?

(c) Of what type of offense is D charged?  

3. Model Penal Code 2.08 – [about half  of states follow  this]

(a) (1) Intox. not a defense unless it negatives an element of the offense [re: purposely, knowingly]

(b) (2) When recklessness establishes an element of the offense, if the actor, due to self-induced intox., is unaware of risk of which he would be aware had he been sober, such awareness is immaterial. [obviously applies to negligence as well.]

(i) Also, recklessness of getting that drunk goes to recklessness in general.

(c) (3) Intox not a mental disease. 

(d) (4) intox that (a) is not self-induced or (b) is pathological is affirmative defense if actor lacks substantial capacity either to appreciate its criminality [wrongfulness] or to conform his conduct to the requirements of law.  

(i) pathological = grossly excessive, to which actor does not know he is susceptible.  

4. Graves – LSD guy

(a) Lacked specific intent to kill – reduced to 2nd-degree murder.

(i) Fed, and Cali, still follow specific intent/general intent – here he has general intent, but not specific.  Intent to get drunk is not same as intent to kill.  

(b) remanded – couldn’t tell under what theory jury convicted him.  

(c) Still could be guilty of murder if found recklessness constituted extreme indifference  to human life.  [this isn’t shown by getting drunk]

(i) Cali – “abandoned and malignant heart is IMPLIED malice, not expressed malice.  Intox. evidence CANNOT be introduced for abandoned and malignant heart charge [only allowed in when D premeditated, deliberated, or harbored express malice aforethought.”

J. Insanity – seldom-used defense – does get raised in sensational cases.  

1. Introduction:

(a) Insanity an excuse b/c people are not moral agents – they are like children.

(b) 4 states have rejected insanity defense – which has withstood constitutional challenge. 

(c) after Hinkley, burden of proof on D to prove it [almost all jurisdictions]

(d) person’s commitment can last longer than prison sentence! [Jones – shoplifting case]  15-20% of prison population is mentally ill – public health facilities are very under-used.

2. M’naughten standard (1843):  “defect of reason from disease of the mind. . .[so that he] did not know the nature and quality of the act that he was doing [thought head was baseball]  or  that he did not know that what he was doing was wrong.”  

(a) “know” provision is criticized – “intellectual” kind of knowledge, or “appreciation” of wrong? [think little kid again]. 

(b) Limited to cognition but it’s also impulse-control issue

(c) Sets it up as binary – psychologists say it’s gradations/spectrum.  

3. Parsons test – “irresistible impulse” – used in CONJUNCTION with M’naughten [although used by itself in the beginning].  Requires total volitional incapacity

(a) BUT:  what is irresistible impule, and what’s impulse that actor fails to resist?  Impossible to say.  Amer. Psychiatric Association – can’t draw line.  

4. “Product” Test:  Durham (1954):  product of mental disease or metnal defect. 

(a) But this relied too heavily on experts – eventually discarded.

5. Model Penal Code test § 4.01– the “grandaddy” – sweeping country until Hinkley.  Combines elements of M’naughten and Parsons. 

(a) (1) Person not responsible for conduct if as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of law.

(i) [includes cognitive (“appreciate”) as well as volitional (“conform his conduct”)]

(a) “impulse” issue still controversial.

(b) (2) doesn’t count if person’s mental defect is repeated crim or otherwise antisocial conduct.

(c) Comment:  does not require total impairment, which psych’ists reject as bunk.

6. “Justness” instruction [p. 608] – to hold him liable would not be just.  Much more general, commonsensical.

(a) Does it matter?  Juries have found substantially same thing regardless of tests. 
7. Criminally wrong v. morally wrong – Wilson.  D believes he saved everybody, even tho he “knows” [clinically] that what he did was wrong.  

(a) Personal morality?  Maj. rejects this in Wilson.  Nazis?

(b) Katz:  they are NOT putting own moral code above society’s – b/c they can’t appreciate moral code of society. 

ATTEMPT

I. Model Penal Code grades them the same, except for most serious crimes

A. Background

1. attempt used to be misdomeanor, no matter what the issue was.  Increased b/c of Model Penal Code.

2. No Federal attempt statute, even though there’s “attempt” legisl for specific crimes. 

B. Mens rea – Gentry.  Can’t be convicted of attempted murder, since need intent to commit the underlying crime.  [gas spilled on woman case.  jury instructed incorrectly if he intends to kill or “do great bodily harm”;  that’s diff. than intent to kill]

1. Gentry – “intent to commit crime” is only purposely

2. Other crts – “knowingly” counts as well as purposely.  

C. Model Penal Code § 5.05 (1) – attempt to commit a capital crime is felony of second degree;  for all others, it’s the same as the underlying crime.  

D. Model Penal Code  § 5.01:  Person is guilty if:  acts with kind of culpability otherwise required for commission of the crime; he

1. 1(a) purposely engages in coneduct that would constitute the crime if the attendant circumstances were as he believes them to be [conduct crimes]; or

2. (b) does so with purpose or knowledge/belief of causing a certain result; or

3. (c) purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of crime.

(i) addresses issue of impossibility “as he believes them to be” – still an attempt.  

4. (2) examples

(a) lying in wait;

(b) entice/try to entice V to scene of potential crime

(c) reconnoitering place for crime

(d) unlawful entry of structure/vehicle/enclosure that’ll be crime scene

(e) possession of materials that are specially designed for such unlawful use or which can serve no lawful purpose of actor under circumstances.

(f) possession, collection, or  fabrication of materials for crime, near potential crime scene, which serves no lawful purpose of actor under circumtances

(g) soliciting an innocent agent to engage in conduct constiting an element of crime.

5. (4)  Renunciation of criminal purpose

E. Bruce:  attempted felony murder – no such crime – have to intent underlying crime.  Otherwise, make all felony into attempted murder. 

1. BUT:  can have voluntary attempted manslaughter [result’s not intended, but reckless.]  BUT not involuntary attempted manslaughter

F. Attendant circumstances – whatever mens rea is for underlying crime, applies to attendant circumstance.  

1. Statutory rape?  strict liability – so stopping before act is still attempt.  

2. Want to encourage others to stop….

(a) crts could interpret this more broadly for attempt crimes [this is what Model Penal Code sez re: murder]

G. common law tests p. 713.

1. physical/dangerous proximity:  highest standard to prove.  If applied very strictly, could prevent attempt liability in all situations. 

2. unequivocal – also hard to prove.  If applied very strictly, could prevent attempt liability in all situations. 

3. probable desistance/abnormal step – too strange.  Hard to aply.  

II. DEFENSE – Impossiblity

1. Common law –
(a) Factual Impossiblity – D’s objective is proscribed by criminal law, but a circumstance unknown to actor prevents him from bringin about an objective.  [BUT;  not a defense to crime]
(i) pick an empty pocket;  
(ii) possess baking powder;  
(iii) shoot into empty bed
(b) Legal Impossiblity – when actions that D sets in motion, even if fully carried out as desired, would not constitute a crime.  IS  defense.  But this is just absence of an attendant circumstance;  still should be an attempt!

(i) bribe a person, not a juror
(ii) received property, not stolen
(iii) shoot fake deer
2. Model Penal Code – ELIMINATES distinction;   it’s arbitrary [NOT a def.]

(a) See “D” above 

(b) Exception – chance of succes might be so remote that particular attempt was inherently impossible;  has to be some underlying crime.  
(i) Eliminate it entirely, run risk of convicting people just w/intent
(ii) Examples:
(a) Pure legal impossibility – laws exist but it can’t be committed in way D is going about it.  Hand on shoulder to “rape” a woman – not guilty of attempt.   
1. Forgery case:  woman writes a “1” on check to increase amount, but forgery requires more than altering number (only) - 
(b) illusory crimes – no crime against act.  fornication in England.
ACCOMPLICE LIABILITY

Rationale:  those who act as accomplice are every bit as guilty as those who commit crimes.  Perp has to be proved to have committed offense – EVEN IF HE’S ACQUITTED!
I. Model Penal Code 2.06
A. (1) A person  is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable, or both.

1. (2) [direct liability]  Legally accountable when:

(c) acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such coduct; or

(d) accountable by the Code or by the law defining the offense; 

(e) he is accomplice
2.  A person is accomplice if:
(f) with the purpose of promoting or facilitating the commission of the offense [conduct causing the result], he

(i) solicits such other person to commit it; or

(ii) aids or agrees to aid or  attempts to aid such other person in planning or commiting it;  or

(iii) fails in legal duty to prevent crime; or

(iv) established by law to be complicit.  

(g) [perp doesn’t have to know of assistance;  accomplice doesn’t need to actually do anything, e.g. “honk horn.”]

3. When causing particular result is an element of an offense, an accomplice [must have] the kind of culpability, if any, with respect to that result sufficient for commmission of offense.

4. Person who is legally incapable of committing a particular offense may be guilty if she’s legally accountable for actions of another

5. Person not an accomplice if:

(a) he is a victim; or

(b) his conduct is inevitably incident to its commission; or

(c) he terminates his complicity prior to offense and

(i) wholly deprives it of effectiveness;  OR
(ii) gives timely warning to the law enforcement authorities or other wise makes proper effort to prevent the commission of the offense

6. An accomplice may be convicted on proof of the commission of the offense and of his complicity therein, though the  person claimed to have committed the offense has not been prosecuted  or convicted or has been convicted of a different offense or degree of offense or has an immunity to prosecution or conviction or has been acquitted.
(a) [just have to prove that crime was committed….]

B. Attempt – liable under Model Penal Code if underlying crime is NOT committed.

1. MPC 5.01 (3) – “A person who engages in conduct designed to aid another to commit a crime that would establish his complicity under Sect. 2.06 if the crime were committed by such other person, is guilty of an attempt to commit the crime, altho the crime is not committed or attempted by such other person.”

(a) This is DIRECT liability.  

(b) Does not evey have to be attempted by other person!  i.e. undercover officer buying drugs.  

C. Liaiblity of Other:

1. for true accomplice liablity  (derivaite

D. Example of Use:  

1. Foster – negligent homicide;  “runs into” knife.  

(a) Start w/4, since it’s result crime

2. Bailey – call cops, who shoot/kill drunk guy on porch.  

(a) Prosecution didn’t convict of accomplice/accessory before fact – b/c NO underlying crime.  Can’t be accomplice of police.  

(b) innocent agency doctrine – person is liable directly, not as accomplice, since cops are NOT guilty – the they are “innocent” [like using a pitbull].  Person is unwitting [as to illegality].

(i) also insanity, infancy.  Duress should be included; form of non-responsibility.  

(c) What if drunk guy shot, killed a cop?

(i) Murdock not innocent;  then no innocent agency doctrine.


(a) self-defense doctrine?  Murdock at least reckless.  

(b) accomplicee – acted w/purpose of Murdock to come out on porch;  “but for” is there;  prox. cause not broken by Murdock shooting (it’s a RESPONSE, a normal one)

E. Justification v. excuse – CANNOT be guilty of accomplice to justified act;  but can be for excused act.

1. Lopez – prison break; woman prisoner being threatened by guards.  

F. Actus Reus:  don’t need to show causation.  Under modern M.P.C. rules, only need to show attempt to aid.

1. The Accused case:  those not cheering;  no legal duty.  

G. Mens Rea:  Derivative – derives from crime committed by perp [common law - 2nd degree;  modern, charge everyone as 1st degree].  

1. Linscott – shotgun cocaine dealer.  extreme recklessnecess nec. in commtting robery to qualify for murder – 2.06 (4);  “kind of culpability”

(a) If not, then he as accomplice of robbery CANNOT be convicted of accomplice to murder. 

2. Need purpose of committing underlying crime [this is better view…] [minority view is “knowledge”]

3. BUT:  intent/purpose can be inferred from knowledge when:

(a) Otherwise legal supplier has acquired financial interest [renting to prostitutes at 3 times the rate]

(b) There is no legal use for the product/service

(c) Volume of business is grossly disproportionate to any legit. demand, or when sales for illegal use amount to high proportion of seller’s total business.

(d) [seriousness of crime?  not a very legitimate factor, except that people’re more reluctant to be even tangentially connected w/more serious crimes.]

H. Common law – had to have “intent” to help in committing crime [which could include “knowledge”]

1. Principal had to be convicted first!
(a) Acccessory could not be convicted of a more serious crime than perp, except:

(i) Murder:  could calmly assist someone in a rage kill someone.  

2. Categories – [virtually every state has repealed most or all these catefories].  Accessory could not be tried first. 

(a) Principle in first degree – commits act, including using innocent agent

(b) principle in second degree – intentionally assisted in commission of crime, in actual or constructive presence [constructive = lookout]

(c) Accessory before the fact – only distinct from Princ. in 2nd degree in that he’s not there.  

(d) Accessory after the Fact – assists felon to avoid arrest, trial, or conviction.  

(i) still a crime, but less serious than being other kinds of accomplices.  

3. Does NOT  recognize “attempt to aid;”  had to actually know about it [The Accused case – men rape woman in bar;  cheer him on – no accomplice if he can’t hear them??]

(a) BUT:  still don’t need “but for” causation

4. Mens rea – followed “probable consequences” doctrine [shotgun of cokehead]

(a) Did Perp commit robbery?

(b) Did D act as accomplice to robbery?

(c) Is perp guilty of murder?

(d) Was this crime natural/probable consequence of robbery?  [objective]

5. Follows innocent agency doctrine.  – if person who commits crime lacks mens rea.  

(a) certain acts require only one person to act – “acting drunk and disorderly”  -- this is nonproxyable.  

CONSPIRACY

crime is complete once there is an agreementt to commit a crime.  

I. Basic problem:

A. Conspiracy used to cast very wide net;  evidence is often very circumstantial;  crt conviced that conspiracies are often very secret, subtle – so do NOT even need direct communication b/twn conspirators.

B. Purpose v. knowledge vis-à-vis intent:  same issue as in attempt.   

C. common law rules – 

1. Elements:

(a) agreement

(b) specific intent to commit the crime

(c) two or more persons – cannot conspire w/undercover agent

(d) unlawful object or means

(e) overt act  

2. can be convicted of both conspiracy and underlying crime

3. Need an overt act, no matter how small (a phone call).  

4. Pinkerton – guilty even when one brother is in jail (other is committing crime).  Guilty of other crimes that are reasonably forseeable or arising from natural consequences.  

(a) To not be guilty of bro’s crime, would have to be a frolic of his own – unplanned event [at least with brother].

D. MPC – cannot be convicted on conspiracy and underlying crime – MPC 1.07 (1) (b)

1. But can be convicted of conspiracy extending beyond committed crime – continue to keep robbing banks.  

E. MPC 5.03 – Conspiracy

1. Person is gulty if, with purpose of promoting or facilitating its commission he

(a) agrees with one or more people that they or one or more of them commit crime;

(b) agrees to aid such other person in planning or commisison of crime

2. If person is guilty under (1) knows that a person with whom he conspires to commit a crime has conspired with another person or person to commit the same crime, he is guilt of conspiring w/such other person or persons, whether or not he knows their identity, to commit the crime.  [“chain” theory]
3. If person conspires to commit a number of crimes, he is guilty of only one conspiracy so long as such multiple crimes are the object of the same agreement or continuous conspiratorial relationship.  

4. Joinder – can be convicted jointly….

5. Overt act – need overt act except for felonies of first, second degree.

6. Renunciation of criminal purpose – It’s a defense that actor thwarted success of the conspiracy, under circumstances manifesting a complete and voluntary renunciatiin of criminal purpose.

7. Duration of conspiracy – p. 1017.    

F. Liability – MPC:

1. MPC 5.05 – “attempt, solicitation and conspiracy are crimes of same grade and degree as the most serious offense that is attempted or soliciited or is an object of the conspiracy.  An attempt, solicitation or conspiracy to commit a felony of the first degree is a felony of the 2nd degree.

2. Mitigation – (2) if particular conduct charged to constitute a criminal attempt….is so inherently unlikely, then go to 6.12 to impose punish. for lesser crime.  

G. Examples
1. Swain – cannot be convicted of  conspiracy to commit murder on basis of IMPLIED malice (2nd degree murder).  Need specific intent to kill.  

(a) Conpsiring implies premeditation [unless, agree very quicly]

(b) Could be guilty of 

2. Feola – conspire to assault Fed. Officers, when drug dealers don’t know they’re fed officrs:

(a) culpability for attendant circumstance?  U.S. Supreme Court sez strict liability – since it’s only “jurisdictional”  [but it’s not…]

(i) Most states require knowing it’s a fed officer.  

(ii) MPC 1.13 –  to be jurisdictional, must be exclusively jurisdictional.  

(b) BUT: can’t conspire to attack “fed officer” if conspire to attack next person who walks thru door.  

H. Actus Reus-

1. Actus Reus and mens rea combined – it’s the agreement that shows the intent to commit the crime, and it’s also agreement that is the culpable act itself.  

questions:

3. still truth that good faith is  all is needed for specific intent crimes? 
4. two people, acting independlty, can cause the same person’s death.  Neither injury has to be lethal.  
5. what is status of 1st degree culpability requirement?
EXTRA

K. Model Penal Code – § 210.1 “a person is guilty of criminal homicide if he purposely, knowingly, recklessly, or negligently causes the death of another human being.”  Model Penal Code doesn’t follow “degrees” of murder

1. § 210.2 (Murder):  criminal homicide is murder if 

(a) it is committed pu4rposely or knowingly; or

(b) committed recklessly under circumstances manifesting exterme indifference to value of human life.  [then gives felony murder rule]

L. Premeditation:  crts are unclear – defer to juries?  

1. premeditation and deliberation are two different things…[???]

2. Schrader – premeditated means “knowing” and “intentional” – only comes into existence at time of act – this is typical common law approach.  

(a) Cardozo – mere existence of a choice by a D would justify inference of deliberation/premeditation nec. to constitute 1st degree murder.  “calls for mercy” – this is UP TO JURY

3. Guthrie – must “reflect” on the crime b/4 crime itself.  [this was same W. Va. crt as in Schraedr] – this is more modern rule.  

(a) Cali rule:  poison, bomb, lying in wait is 1st degree

(b) purposely – designed to minimize penalty for crimes less blameworthy.  

4. Morrin – premeditation and deliberation are two independent factors.  premeditate = think about beforehand;  deliberate = measure, evaluate major facets ofa choice or problem.  Reasonable time to give it a “second look”

5. Midgett:  D did not intent to kill his son;  if intent was there, it was in a drunken rage.  Therefore, 2nd degree.  

(a) dissent:  abuse was systematic, deliberate, methodical – there is intent here.  intent’s reach should expand beyond at the very moment.

6. Forestt:  shoots dying father – enuthenasia – there is intent here. 

7. 2nd degree – malice aforethought, but no deliberation.  “abandoned and malignant heart.”  
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