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Classification of crimes


A. Conduct vs. result crimes 

1. conduct

a. rape (having sexual intercourse without consent)

b. arson

c. burglary

d. omission not issue here

2. result

a. homicide

b. destruction of property

3. attendant circumstances

a. mistake “defense” applies

B. Actus reus 

C. Mens rea 

ACTUS REUS

Willed bodily movement, muscular contraction

A. Voluntary Act

1. MPC § 2.01(1)

a. voluntary act, omission + physically capable

b. (3) omission made legislatively sufficient or legal duty 

2. Actions

a. words can be an act (eg: treason, seditious utterance, solicitation, conspiracy, aiding or abetting)

3. Non actions

a. MPC §2.01(2)

1) not reflex or convulsion, not unconscious or sleeping, not hypnosis, not product of conscious/habitual effort/determination of actor

2) yes habit

b. Actions of others upon defendant

1) Martin v. State (holding no liability when D dragged onto highway by police)

2) Miss Larsonneur (found in England after being brought from Ireland)
c. unconsciousness

1) People v. Newton (holding no actus reus when subject physically acts but is not conscious of acting)

d. convulsions

e. seizures

1) but see Decina (holding decision to drive is actus reus when coupled with knowledge that D is subject to seizures)

f. sleepwalking

1) Mother in England not guilty when she killed her daughter dreaming she was defending her during nightmare  (not her act)

g. reflexes

1) People v. Newton (reflexive pulling of trigger not actus reus even though gun fired)

h. strict liability: no voluntary act a defense

4. Excused actions

a. mistake, accident, compulsory, duress (see DEFENSES)

5. Memory loss

a. an act is not involuntary simply because the defendant does not remember it

6. POSSESSION

a. actus reus occurs when defendant knows about object and either voluntarily takes control of the object or omits to dispossess it

b. some require only negligence or strict liability (gun in handbag)

c. MPC §2.01(4)

1) act when knowingly procured or received or aware of control for sufficient time to “terminate possession”

7. Hypnosis

a. People v. Marsh (1959, CA) – rejected as a defense

b. MPC §2.01 comment – hypnosis is a defense, helplessness and dependency too pronounced to equal a voluntary act

8. Broad time frame v. narrow time frame

a. Narrow time frame: only concerned with whether causal actions were voluntary (Martin) – usually used to acquit.  Decina: not driving, no voluntariness during prohibited act.

b. Broad time frame:  concerned with any voluntary act that leads to criminal result (Decina) – usually convicts.  Decina:  mens rea and actus reus when starting to drive.

9. policy

a. can’t punish for thoughts alone

b. must have potential to control your impulses or situation, not involuntary just because you felt that you could not control or consequences unforeseen

c. fundamental issue of choice – person who acts involuntarily cannot be deterred

B. Omission

1. General rule – not guilty even if failure could have prevented harm and no risk to personal safety UNLESS THERE IS A LEGAL DUTY TO ACT

a. No duty to report a crime unless there is a statutory duty to do so (New Bedford rape incident resulted in Rhode Island law)

b. No duty to intervene unless there is a duty to do so (Kitty Genovese incident in New York)

c. MISPRISION OF FELONY duty to report

1) not a crime in Anglo America (matter of public policy not oversight)

d. policy issues

1) difficult to prove mens rea

2) how many witnesses do you convict (Kitty Genovese)

3) individual liberty/autonomy – criminal law to prevent harm or enforce social responsibility? (see how few affirmative duties we have: schooling, jury, taxes, can’t let die)

4) sufficient notice?

5) how to distinguish act from omission…the more acts involved the easier to find liability (eg: Pestinkas)

2. Conduct crimes vs. result crimes

a. omission won’t work with conduct crimes

3. conduct must originate from LEGAL DUTY

a. MPC 2.01(1) omission and physically capable, 2.01(3) law makes omission sufficient or legal duty to perform act

b. statutory duty (Vermont, MA, RI, MN, WA, FL, WI, OH.  Serious crimes, such as felonies, all crimes of violence, rape, homicide, robbery.  Misdemeanor in all but MA where fine)

1) all states require designated professionals to report child abuse

c. duty by status (common law)

1) parent-child

a.  Cardwell:  male battered woman and abused her child, child abuse because woman did not get child out

2) spouse-to-spouse

3) master-to-servant

4) innkeeper to drunk customers

5) No duty
a. Pope v. State: (temporarily housing and feeding mom and child doesn’t create duty to intervene when mom beat child to death, Poe had not right to “usurp the role of the mother”)

b. Beardsley (1907) (man not guilty for omission for failing to rescue woman lover b/c they were not married) 

d. duty by contract

1) lifeguard, baby sitter

2) nursing home

3) Barber (doctor has duty to aid patient but no duty once care became inefficient)

e. duty by voluntary assumption

1) Pestinikas (holding that caretakers could not let old man die because they secluded him, assumed duty to care for him, contract, stopped food)

2) must continue to assist if a subsequent omission would place the victim in a worse position than if never helped: SECLUSION

a.  Oliver – holding liability for heroin overdose when Δ took victim into home then hid him in back to prevent others from seeing the body

3) Pope v. State – didn’t voluntarily assume duty

4) Stone and Dobinson – assumed duty, victim relative of one, while other took on duty of washing

f. duty by risk creation (no hard and fast rules)

1) culpable risk creation:  duty to act to prevent ensuing harm

a. Jones v. State (holding rapist culpable for girl who jumped into creek and drowned after he attacked her)

2) innocent risk creation

a.   Green (dog accidentally trapped, guilty of cruelty when did not release)
g. duty to aid

1) few Good Samaritan statutes (MN, RI, VT, WI) only fine

2) most states require you to assist police if commanded

3) Exotic situations, peer pressure from others, guilt if don’t help, possible ridicule if wrongly intervene

C. Act and Omission

a. Airedale:  shutting off machine defined as omission to struggle, so not act.  Okay if situation hopeless.  Different from interloper who intervenes from different motivations.

b. Rachels:  no difference.  Push baby under water, stand ready to do so when he slips under on his own.

c. Foot:  Rachels misses real distinction.  Okay to let die to save another but not to kill to save another.  Issue of origination of harm and failure to bring aid.

D. Social Harm

1. can’t be guilty of crime unless you cause social harm (or attempt to)

2. definition of social harm

a) destruction of, injury to, endangerment of, some socially valuable interest

b) “social” describes the difference between private harms and harms against “the people” – distinguishes criminal from tort

3. categories of harm

a) RESULT

1) death of a person

2) destruction of property

b) CONDUCT

1) driving

2) rape “having sexual intercourse without consent”

c) ATTENDANT CIRCUMSTANCES

1) at night

2) without consent

3) under the influence of alcohol

MENS REA

(generally not motive, except for sentencing, but see hate crimes, justification defenses, specific intent)

A. MPC vs. common law statutory construction


1. MPC

a. Mens rea requires for each element of offence (exceptions 2.05)  2.02(1) 

b. When mens rea given and elements not distinguished, apply this mens rea to the other elements, unless contrary to purpose  §2.02(4)  

c. When mens rea is not prescribed for a material element, use reckless 2.02(3)

1) “intent bubbles” give mens rea for some elements and not others (so don’t spread mens rea via 2.02(4)).  Example: “enter an occupied structure with intent to commit a crime therein” – intent only applies to crime, recklessly satisfies mens rea for entry (notice negligent mistake about occupation would negate mens rea, would have to be reckless).

d. specific culpability required, unlike common law “guilty mind” req’ts

e. lower thresholds of mens rea are satisfied by higher mens rea (negligence satisfied by knowledge) 2.02(5)

f. defenses incorporated

2. Common Law

a. “constructive malice”: wicked act caused social harm; involved in a felony responsible for every other bad result

1) but: Regina v. Cunningham (appellate court said must apply MR to each element & malice not met: intention to do harm done or reckless as to its occurrence) and Regina v. Faulkner
b. consider placement of mens rea term in definition: elements proceeding it are not affected by it

c. mens rea generally not to attendant circumstances, but MPC changing this

B. Purposely

1. MPC §2.02(2)(a)(1) (subjective test for purpose)

a. conscious object to do conduct or cause result

1) if result differs by diff person, property, or less harm, purposefully still satisfied §2.03(2)(a)

b.  knowingly if attendant circumstances, “aware that circumstances will cause such a result” or “believes or hopes they exist”

1) eg: walk into building knowing it is occupied

c. mistake of fact always a defense (apply to circumstances)

C. Knowingly

1. MPC §2.02(b) (subjective test for awareness)

a. aware conduct of a given nature or that circumstances exist

b. result: aware that practically certain his conduct will cause it

1) bomb in airplane to kill pilot = knowledge for death of other passengers assuming awareness (eg, not if believes prayer will save them)

c. for most crimes, knowingly is sufficient

2. Common law

a. aware of fact

b. correctly believes it exists (Cheek v. U.S.  – holding that taxpayer who honestly believes his income is not taxable does not have “willful” MR

c. suspects that it exists but purposely avoids knowing if it is correct

3. Willful blindness not a defense in some jurisdictions when…
a) majority in Jewell: Δ purpose not to know as good as knowing, provided aware of high probability (like reckless, doesn’t work – Fink.)

b) MPC knowledge established if aware of high probability of existence of material fact, unless actually believes that it does not exist.  2.02(7)

c) dissent in Jewell (p. 222): Δ had purpose not to know & aware of high likelihood ???

d) “ostrich instructions”: took active steps not to know plus aware of high probability (controversial: failure to take steps should suffice; also controversial b/c willful blindness is not the same as knowledge, and legality requires precise MR)

i.  Civelli:  transporting cocaine blocks, knowledge may be inferred from willful blindness

4. mistake of fact always a defense (apply to circumstances)
D. Recklessly

1. MPC §2.02(c) 

a. Consciously disregards (subjective) a substantial and unjustifiable risk (objective) that element exists or will result from his conduct

i.  substantial does not do much work, unjustifiable does

b. Risk: considering nature and purpose of actor’s conduct and circumstances known to him, disregarding the risk is a gross deviation from standard of law-abiding person in actor’s situation.  (subjective/objective)

i.  situation deliberately left vague, but suggests physical circumstances

c. mistake of fact a defense when (apply to circumstances): “honest or reasonable”

2. common law

1. sometimes requires awareness (modern view)

2. sometimes “very” substantial and unjustifiable risk

E. Negligently

1. MPC §2.02(d) 

a. Should be aware of a substantial and unjustifiable risk that material element exists or will result from his conduct 

b. Risk: considering nature and purpose of actor’s conduct and circumstances known to him, failure to perceive the risk is a gross deviation from standard of reasonable person in actor’s situation.  (subjective/objective) 

a) not diff than law-abiding person above

b) see situation discussion above

c. mistake of fact a defense when reasonable

2. Common law

a. civil vs. criminal diff of degree

1) see Santillanes: higher standard required in criminal but satisfied when man cut his 7-year old nephew with knife during fight, “shocking”, “gross deviation from standard of care”

b. B<PL (at a high degree for criminal)…relates to justification & excuse

3. policy (Finkelstein)

a. not specific enough definition – perhaps eliminate altogether (Finkelstein)

b. deterrence can’t work (didn’t see risk)

c. not a voluntary wrongdoing

d. reasonable person

1. how much to subjectivize standard?

a) see rape discussion, Dressler p. 115

F. Other Common Law

1. intent 

a. purposefully or knowingly

2. willful

a. intentional

b. wicked

c. purpose to disobey law, violate legal duty

d. MPC 2.02(8): willfulness satisfied by acting knowingly

3. malice

a. wicked

b. purposefully, knowingly, or recklessly (not sufficient mens rea for appellate court in Regina v. Cunningham b/c Δ did not foresee poison gas release…not sufficient “malice”)

4. malice “aforethought” (see murder)
a. looks more like purposefully, and/or knowingly

5. specific vs. general intent

a. common law doctrine (4 types)

i.   general = any mens rea, specific = particular mens rea

ii.  specific where require knowledge of some circumstances (bigamy), while general like MPC negligence/reckless as to circumstances

iii.  specific motivation required 

iv.  specific intent, like the MPC intent bubble

b. MPC discards except when “intent bubble”

c. mistake of fact defense works differently (see below, and see rape) 

G. Transferred Intent

1. Common law: same culpability if kill wrong person or hurt wrong property, therefore same punishment

2. does not apply when

a. “used up” b/c hit bystander and intended victim

b. crime precludes it by definition (specifies “such person”)

c. mis-identification (not needed)

d. intends to kill dog but kills human (wrong type of social harm)

3. MPC 2.03(2)(a): same culpability if kill wrong person or hurt wrong property, or if harm caused less than planned  
H. Strict Liability

1. no mens rea required, so never mistake of fact (statutory rape)

2. MPC 2.05 commentaries:  strict liability when offence graded merely as violation which is not  a crime (1.04(5) and 6.02(4)), and no sentence other than fine, or fine and forfeiture or other civil penalty.  Culpability for crime

3. defense if there is no voluntary act 

a. but see Baker (holding that shifting authority to cruise control not a defense when cruise control malfunctioned)

b. and Baxter (holding that blackout when Δ ran stop sign, need to prove “automatism”, falling asleep would not be enough)

4. mala prohibitum vs. malum in se (why have mala prohibitum at all? – social harm)

a. public welfare offenses, punishments usually minor fines or short sentences

i.  US v. Balint (sell opium products at your own peril)

ii. Dotterweich (1943): company president liable when selling mixed up pharmaceuticals packaged wrongly (public good)

iii. adulterated milk, tenement housing regulations

iv.  but Staples (1994): automatic weapon had to be known to be wrong…owning a gun not dangerous in itself, harsh penalty, don’t want deterrence.  Would need knowledge that weapon a machinegun.  Shield against punishment for apparently innocent activity.

v.  Guminga (1996): rejects respondeat superior as basis for criminal liability when punishments are severe, employee sold alcohol to 17 year old, store owner could not be held criminally liable. 14th substantive due process: liberty, damage to reputation, presumption for future felonies, balancing.

Most states uphold constitutionality of imprisonment for vicarious liability convictions in business setting. Some for parents of truant children.

b. malum in se crimes are not strictly liable:  notice problems

i.  Morisette (1952): Supreme Court says we must read in MR to this common law larceny crime (knowingly convert property)

5. Claire: “constructive malice with a twist” (morally wrong rather than legally wrong – judgments based on courts interpretation of social morality); over-deterrence; unfair to Δ; like “negligence” standard; clogs up courts; (pro: represents our moral judgments as a society, dangerous activities you want to deter)

a. thinks felony-murder is like strict liability because no mens rea

b. misdemeanor-manslaughter (few juris have)

c. seems that some mens rea imported (Baker)

6. Canadian solution Regina v. City of Sault Ste. Marie

a. strict liability = prima facie case, beyond reasonable doubt that act

b. Δ then rebuts with showing that, more probably than not, he was not negligent

c. US v. US District Court (Kantor): porno flick with 16 year old, believed of age, while statute did not have mens rea, allow affirmative defense of reasonable mistake of age.

7. Narrow time framing makes it look like D could not avoid strict liability, but not so with broad time frame.  Broad time frame makes it look like negligence.

8. Underlying behavior not inherently wrongful as with felony-murder

I. When no MR in Statute

1. 1st default rule: MPC: read in “recklessly” unless clear statutory purpose not to

2. 2d default rule: apply given element everywhere

3. 3d default rule: Common law: read in “knowingly” (Santillanes said intent) Ginsburg in Staples (automatic weapon)

4. Common law reads in SL when public welfare

a. Regina v. Prince – kidnapping of young girl is SL because wicked

b. White v. State – husband liable for abandoning pregnant wife though he didn’t know

c. usually not read in common law crimes: eg: Morissette – read in MR for crime of converting government property -- larceny; or Sweet (reasonable legislator did not intend strict liability for landlords who rent houses to people who smoke dope)

5. Common law options

a. read in MR by leg intent + precedent

b. old rule: read in “morally blameworthy”

I. MISTAKE (“heart of course”)

A. MPC approach §2.04

(1)  a mistake of fact or law is a defense when it negatives mens rea or when law specifies 

(2) not available as defense if actor would be guilty of another offense had situation been as he supposed…but grade or degree of the offence for which he may be convicted is reduced to those of the agent’s supposed offence

(3) belief that the conduct is not legally an offence is a defense to prosecution when:

(a) unpublished statute or not reasonably available and not known to actor prior to conduct

(b) acts in reasonable reliance on official statement of law, afterward determined invalid, contained in:

1. statute or enactment

2. judicial decision or opinion

3. administrative order or grant of permission

4. official interpretation of public officer or body charged by law with responsibility for interpretation, administration or enforcement of the law defining the offense.


(4) Defendant must prove defense arising under (3) by preponderance of evidence

B. Mistake of Fact

1.  MPC

a. apply to “attendant circumstances”

b. purposely and knowingly always defenses

c. recklessly: defense if mistake honest or negligent

d. negligently:  defense only if mistake reasonable

e. strict liability:  never a defense

i.  statutory rape, mistake of age no defense (Olsen – public policy that D act at peril to protect young girls and deter old men from dating them)

f.   MPC 213.6(1) child’s age:  no mistake of fact if less than 10 years old (strict liability), mistake of fact if over 10, but burden of preponderance on D.

2. COMMON LAW

a. specific intent

1) did mistake negative the specific intent portion?  Even unreasonable negatives  

b. general intent

1) mistake about the non-bubble part.  The mens rea is generally knowingly, so mistake as long as you don’t know.

a) “moral wrong doctrine”

i) if mistake was reasonable, next ask whether, if facts as agent believed, was the conduct still immoral?  Run risk that circumstances are not as they appear. 

ii) see Regina v. Prince (D honestly and reasonably believed that abducted girl over age of majority, but even so, it is still morally wrong to take a young woman from her father.)

iii) White (D abandons pregnant wife in violation of statute, does not know she’s pregnant but morally wrong to abandon wife)

iv) policy concerns: permits punishment on basis of immoral conduct that may not be illegal…and assumes common assumptions of immorality (assumes knowledge by Δ that act was immoral)

b) “legal wrong doctrine”

i) same as moral wrong but w/illegal act supplying mens rea

ii) if facts as agent believed, was the conduct illegal, though of a lesser crime?  Convict of more serious

iii) constructive malice w/illegal wrong

iv) policy concerns: could result in disproportionate punishment

2) summary of problem from rape perspective

a) see Regina v. Morgan (three men convicted of raping, honest but unreasonable belief of consent, not guilty because mens rea for consent is knowledge, but Lords believed men actually knew, so not overturned)

b) pro: apply MR to each element, moral blameworthiness judged appropriately 

c) anti: permits acquittal from rape who had forcible intercourse w/extreme indifference (problem w/subjectivity approach)

d) statutory rape: most US don’t allow mistake of age defense, but good minority allow reasonable mistake

c. strict liability
1) never a defense, like MPC

d. policy

1) problem with non-specificity of general intent culpability, makes conviction too easy

2) appropriate reflection of social harm, eg, rape?

C. MISTAKE OF LAW

1. MPC approach §2.04(3)  (see above)

a. 2.02(9): it is not an element of the offence that the conduct is illegal, unless specifically stated, so no mens rea needed as to illegality  

b. policy

1) law-abiding people, can prove belief, and danger of fraud slight

2) note Lambert not covered by MPC, commentary acknowledges Lambert an example where exculpation needed

2.Common Law

a. Exceptions to rule that mistake of law not a defense

1) reasonable reliance (defense)

a) personal interpretation does not excuse, even if a reasonable person would have misunderstood or cultural difference (Hmong)

i) see Marrero (holding that Δ prison officer not exculpated b/c he read law to mean he could possess pistol w/out permit) 

b) official interpretation will excuse  (see MPC list)

i) info provided by prosecuting attorney does not count, but AG would if interpretation comes in an official way

c) private counsel not sufficient
2) fair notice Lambert Principle 

a) See Lambert (Supreme Court held that felon who didn’t register in LA as required was excused b/c could not be presumed to know law, fair notice required)

i) omission 

ii) status offence

iii) offense malum prohibitum
b)  distinguish between malum en se and malum prohibitum

c)  cultural defense issue arises here with mala en se

3) mens rea exculpates (MPC influenced)(didn’t violate law b/c didn’t have requisite mens rea)

a) knowledge an express element of offense (rare)

i) see Taaffe (statute says person had to knowingly be concerned in fraudulent evasion – he thought it was money not drugs)

ii) court will sometimes import knowledge of law when fairness makes sense, eg, Liporata food stamp case

iii) “without authority of law” is an attendant circumstance in kidnapping case, apply knowingly if that is mens rea, and can say knowledge of law required

b) different law mistakes

i) whether or not reasonable, this is a defense for specific-intent crimes if negates specific intent.

aa) Larceny of own car after not paying mechanic bill – believed okay so negated intent to steal property of another, Cheek: his mistake on term “income” under revenue code (different law), disproved that he intentionally violated a known legal duty.  Bigamy thinking divorce was final 

bb)  see also:  Ratzlaf (Δ had to know that structuring transaction by collecting cash to pay off debt illegal b/c required “willful” structuring of transaction in violation of law)

ii) general-intent offences

aa) generally not a defense.  D thinks marriage legally valid, so has non-consensual sex with “wife”, no defense even if reasonable.  But if reasonable mistake of fact, then defense:  D reasonably believed having forcible intercourse with wife, but was twin sister

 bb) diff than mistake of fact – policy to know the law

3. Policy Comments/Summary

1) common law problem: mistake of law not a defense but mistake of fact is (how do we distinguish?)

2) MPC approach more sensible, tracks moral blameworthiness

3) with common law crimes you are presumed to know the law (“no such thing as a reasonable mistake as to the law”…this is a fiction

a) cultural bias (Hmong) so some mala in se not known, malum prohibitum, unclarity of law itself, society complex

b) why not allow defense if mistake of law would be made by reasonable law abiding person?

i) concerns of fraud, lawlessness (utilitarian argument)

4) troublesome to have jury interpreting mistake when it is supposed to be matter of law

5) “without authority of law” can be an attendant circumstance

II. LEGALITY (concerned with fairness, due process)

A. NOTICE

1. fair notice (warning): MPC 1.02(1)(d): give fair warning of the nature of the conduct declared to constitute an offence
2. precision – no vagueness

3. over breadth (gives too much discretion to police officers)

4. eg: 1) “reasonable degree of certainty” can describe violation; 2) understand what “conduct is prohibited”; 3) does not “trap innocent” 4) “without fair warning” 5) standard for police enforcement

B. OTHER

1. no ex post facto laws (due process concerns)
2. no retroactive prosecution 
3. no bills of attainder

a. can’t single out specific individuals for prosecution through legislation

4. no status offenses

i)  is MPC 250.6 still legal (pre-Papachristou): violation for loitering or prowling in a place at time or manner not usual for law-abiding individuals, under circumstances that warrant alarm for safety of persons or property in vicinity.  When possible, the officer, prior to arrest, must afford actor an opportunity to dispel alarm.  
C. Examples

1. Papachristou (leading case on vagrancy ordinances, 1972)

a. Void for vagueness (no notice of prohibited conduct)

b. first time Supreme Court said statutes must be formulated with precision

c. targeted (“the average householder”)

d. overbroad (anyone susceptible)

e. status offense (being a person)

2. Shaw (holding that conspiracy to corrupt public morals can be made a crime though it is not specified in penal code as an offense)

a. extreme abandonment of principle of legality

b. conflict between rule of no judge made law and interpretation of common law (made by judges)

c. example of using immorality as basis to find violation of law, though prostitution legal at this stage in England…like moral wrong doctrine

3. Keeler (1970, US)

a. man not guilty of murder when he stomped 35-week old fetus dead in wife’s belly…fetus not a human being in meaning of statute

1) original intent of statute

aa) as written (“no common law crimes in California”)

bb) use precedent to establish

cc) judicial extension of penal code laws not allowed

2) broaden and expand statute to serve current norms (dissent)

3) can’t extend law even if of similar gravity

4) unlawful is circumstantial element

b. compare Ojibwe (cow a horse or something like that)

4. Pope (misprision of felony charge not valid due to 100 lapse in enforcement)

5. Bouie (1964, Supreme Court)(has served mostly as case to be distinguished)

a. South Carolina wrong to charge two black activists with criminal trespass for lunch counter action when the court extended the meaning of the statute to include their actions…fair notice required to establish “foreseeability”

b. note particularly compelling when actions are not immoral or improper

6. Vagueness

a. Nash (Sherman anti-trust act not vague though it includes element of degree as to which estimates may differ)

b. International Harvester (elements necessary to establish “real value” uncertain, not a matter of degree)

c. Burg (blood alcohol level req’ts are not arbitrary but specific, even if people don’t know whether blood is at that level)

d. Lambert (see above)
III. RAPE 

A. Classification

1. conduct crime

2. general intent at common law

3. statutory rape – strict liability

B. MPC Approach 213.1

a.  Rape: male with female not his wife, compels by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or

b. he impaired her power to appraise or control conduct, without her knowledge, through drugs, etc.; or unconscious; or female less than 10

c. felony of 2nd degree unless serious bodily injury to anyone, or victim not voluntary social companion on occasion and not previously permitted sex, then 1st degree

d. (2) gross sexual imposition and 3rd degree

i) if threat would prevent resistance of woman of ordinary resolution (might include non-physical threats)

ii) knows she suffers from mental defect

iii) or knows woman unaware of sexual activity or mistakenly thinks her husband (fraud in fact)

e.  213.6  people living as husband and wife are considered as such, but married and formally separated not.  Corroboration required, even if circumstantial.  

f.   Note:  focus on male’s aggression and not on lack of consent

C. Mens rea 

1. negligence most common mens rea

a.   Sherry (could have asked for reasonable mistake given negligence standard)

2. mistake of fact issue on non-consent – what’s reasonable (debate about mens rea for rape gets carried out in mistake issue)

a. date rape cases

b. mistake instruction only when D has evidence that raises possibility

c. in states that require affirmative consent, mistake defense must show reasonable belief that consent given (MTS)
d. Tyson: stories so far apart that one had to be lying, no possibility of mistake of fact
e. is there a reasonable man standard?  Generational differences
i) the more we relativise standard, more likely reasonable
f. Fundamental fairness to men, big conviction, can he avoid?
i)  how about grades of rape? Or rebuttable presumption, like the Canadian approach to strict liability?
g. common law required knowledge or intent of non-consent (mistake a defense)

i) Morgan, so unreasonable mistake a defense

3. recklessness

a. see Morgan (see mistake above)

4. strict liability  (few states)

a. Ascolillo
D. Actus reus

1. type #1: non-consent + force (or threat)

a. traditional law

b. force
1) often used to prove non-consent (hard to separate mens rea from actus reus)

2) resistance often shows force and/or non-consent

3) resistance requirement met if overcome by force or threat (still common requirement as reasonable resistance, even if not element)

a) 
non-physical threat not sufficient

i) Thompson (high school principal, fear of not graduating)

ii) Mlinarich (foster care, fear of return to boarding house)

iii) mental injury or economic distress

4) without force, generally need both fear (subjective, woman) and threat (objective, man)

a) fear must be reasonable (evaluation of woman)

iv) unless unreasonable and man exploits (but Warren)

b) some states have statute that approves fear as basis for conviction, eg, Kansas, “proof of force or fear”

c. Warren (biker did not resist when large man lifted her off bike, court found this fear unreasonable and insufficient to establish resistance)

d. Rusk v. State (non-consent can be met by reasonable fear of resisting, but lightly choking not enough) 

i)  force:  fear based on threat, and threat meets resistance, and resistance meets force

ii) why is victim’s perception relevant to whether D used force?

e. Hazel (victim resistance overcome by force or prevented from resisting by threats to safety)  

f. State v. Alston (battered woman who did not resist particular instance of rape did not suffer force; non-consent accepted; narrow time frame applied; Estrich critiques as schoolboy conception of force – fighting vs. crying (most common reaction to rape)

g. Policy issues

1) Rusk dissent:  every proud woman would resist

2) Requiring physical resistance aggravates risk of injury 

3) Schulhofer: clear consent for surgery, goes to personal autonomy

4) some women respond by freezing in fear

5) some states:

a) abolish resistance

b) require other “reasonable resistance”

2. type #2: forcible compulsion (most common)
a. Camera: force or threat, plus burden shifting, non-consent no longer element, allow D to use consent as defense
b. policy

1) supposed to eliminate consent, but consent the best way to rebut element of force

2) “Consent is the conceptual opposite of force”

c.  Berkowitz: force or threat, possible non-consent but not guilty lack of force

3. type #3: non-consent 

a. Wisconsin: 1st degree dangerous weapon, 2nd threat of force, 3rd non-consent only (consent must be clear through words/actions)
b. Alaska:  eliminated force, increased mens rea to reckless to protect D
c. MTS (force expanded to penetration so real issue of consent: forcible rape if lack of permission)

1) Worry about easy conviction

2) Does no mean yes?

4. fraud
a. “fraud in the factum” vitiates consent
1) impersonate husband = guilty of rape (most jurisdictions, but some think this might be fraud in the inducement)

b. “fraud in the inducement” does not vitiate consent
1) seducer not a rapist

2) victim knowingly consents to sex

3) doctor can have intercourse with woman claiming it will cure her, this is not rape

c.   MPC 223.3 persons knowing using false material representation to get tangible physical property: guilty of criminal offence of theft or fraud.  (universally accepted)  But not so for sex.

5. martial exception
a. property rights, protection of marriage

b. MPC opposes “unseemly intrusion upon the intimacies of the marital relationship” (!) (unless formal separation)

c. 12 states have eliminated, most have partial exemption

1) clearest when de facto end to marriage or living apart

6. problems of proof
a. common law: woman’s testimony enough

b. resistance requirement (see above)

c. corroboration

1) but law requires view testimony of single witness with caution

d. 35 states have eliminated (but see MPC)

e. jury instructions related to П credibility (historical)

f. non-consent as element puts woman on trial

7. other common law

a. sex w/unconscious or drugged female, incapable of consent = rape

b. traditionally gender specific (changing)

8. sociology

a. af-am women twice as likely to be raped

b. historically af-am men more likely to be punished

c. most victims poor

d. students more likely to be raped

e. social harm

1) rooted in property

2) marital immunity rule legacy of this

3) now: crime of violence + violation of autonomy

f. blaming the victim

g. difficulty of reporting/prosecuting

h. rape of stranger vs. rape of acquaintance

9. other policy

a. suit in civil court a possibility

b. woman suing entire Cuban govt for spy who married her (but fraud in inducement will probably bar)

c. many cases where women sue cruise lines under civil laws b/c cannot sue employees

d. MacKinnon recommends dealing with rape under civil laws for the lower standard of proof

Homicide

a) common law killing of human being by another

a. both innocent and criminal killings

b. no suicide

c. fetus alive?  Legislatively determined

b) Murder (intended killings) – result crime

a. MPC

i. 210.1 criminal homicide: causes death of another human being with mens rea

1. three types:  murder, manslaughter, negligent homicide

ii. 210.2 murder (except provocation, see 210.3(1)(b))

1. purposely or knowingly

2. recklessly under circumstances manifesting extreme indifference to the value of human life.    (Recklessness +)  accomplice in here

a. rebuttable presumption if predicate felony from list: robbery, rape, burglary, arson, etc. 

3. felony of first degree

iii. 210.3  Manslaughter

1. recklessly

2. otherwise murder but extreme mental/emotional disturbance with reasonable explanation.  Reasonableness determined from viewpoint of person in actor’s situation under circumstances as he believed them to be.

3. felony of second degree

iv. 210.4  Negligent Homicide

1. gross negligence 
2. felony of third degree
b. Common law (majority approach)

i. Unlawful killing (causing a death) of a human being with malice aforethought

1. “malice aforethought” 

a. express: deliberate intent, purpose

i. kill or inflict serious bodily harm

b. implied: reckless disregard for value of human life (depraved heart)

c. not premeditation

d. not material element

e. constructive malice via felony-murder

2. CA (and others) add fetus 

3. historically no degrees

4. defenses

a. justification:  self-defense

b. excuse:  insanity

c. mitigation: provocation

5. year and a day rule (generally disfavored)

ii. premeditated

1. Pennsylvania

a. Conscious purpose to bring about death

2. California – Anderson Test

a. Planning activity

b. Motive

c. Manner of killing 

d. Need all three, or strong 1, or 2 with 1 or 3

3. some jurisdictions: no time too short for premeditation

4. most require some reflection (pre-existing)

5. kk

c) Statutes

a. California

i. 187 Murder is the unlawful killing of a human being, or a fetus, with malice aforethought

ii. 188 Express and Implied Malice

1. Express: deliberate intention unlawfully to take away life

2. Implied: no provocation or circumstances show abandoned and malignant heart

3. Intentional + malice = malice aforethought

4. don’t need to know killing unlawful

iii. 189 Degrees of Murder

1. first degree

a. destructive device or explosive, or armor piercing ammunition (know this)

b. poison, lying in wait, torture, or

c. other willful, deliberate, premeditated killing, or

d. attempt arson, rape, robbery, burglary, mayhem, kidnapping, train wrecking, etc.  Felony-Murder
e. punish by death or life without parole, or 25 to life

2. second degree

a. all others: include FM not on list

b. 15 to life

3. Deliberate and premeditated does not mean mature, meaningful reflection on gravity

iv. 192 Manslaughter

1. unlawful killing without malice

2. three kinds

a. voluntary – sudden quarrel, heat of passion (3,6,11)

b. involuntary – in commission of unlawful act (not felony), or commission of lawful act which might produce death, in unlawful manner or without due caution, (2-4) but

c. vehicular

i. drive in commission of unlawful act (not felony) with gross negligence, or commission of lawful act which might produce death, in unlawful manner and with gross negligence (2-6)

ii. like (i) but without gross negligence in either (1 year)  ???

d. gross negligence does not preclude 188 murder if facts support implied or direct malice

b. Pennsylvania

i. 2501 criminal homicide

1. agent causes death of another with mens rea

ii. 2502 murder

1. 1st degree (intentional)

2. 2nd degree while D principal or accomplice in felony
3. 3rd degree all other murder (felony of 1st degree)

4. intentional killing: poison, lying in wait, or other willful, deliberate, premeditated killing (conscious purpose)

iii. 2503 voluntary manslaughter

1. D under sudden and intense passion from serious provocation by:

a. victim

b. X, who D tries to kill, but negligently or accidentally kills another

2. unreasonable belief killing justifiable

3. felony 2nd degree

iv. 2504 Involuntary Manslaughter

1. causes death of another as direct result of acting recklessly or in grossly negligent manner

2. misdemeanor 1st degree

c. New York

i. 125 Homicide

1. cause death fitting below divisions

ii. 125.10 Criminally Negligent Homicide (4 year max)

1. causes death with criminal negligence

iii. 125.15 Manslaughter in 2nd degree  (15 year)

1. recklessly cause death of another

2. intentionally causes or aids another in suicide

iv. 125.20  Manslaughter in 1st degree  (25 year)

1. intent to cause serious injury to another, causes his death or third person’s

2. with intent to cause death of another, causes his death or third person’s under circumstances not constituting murder because extreme emotional disturbance (125.25(a))

v. 125.25 Murder in the 2nd degree (15 – life)

1. intent to cause death of another, causes his death or third person’s, except affirmative defense that 

a. D under extreme emotional disturbance for which reasonable excuse, reasonableness from viewpoint of person in D’s situation under circumstances as D believed them to be, or

b. D’s conduct consisted of causing or aiding, without duress or deception, another’s suicide, or

c. (no “knowingly”)

2. under circumstances evincing depraved indifference to human life, recklessly engages in conduct which creates grave risk of death to another, and thereby causes it, or

a. (no rebuttable presumption, unlike MPC)

3. predicate felonies for felony-murder, death not of another participant.  Where other participants, there is a defense that D:

a. did not commit or aid homicide; and

b. not armed with deadly weapon; and

c. no reason to believe any other had deadly weapon; and

d. no reason to believe any other intended to engage in conduct likely to result in death or serious physical injury; and

vi. 125.27 murder in 1st degree (same penalty as 2nd since no death)

a. intentional killings under 125.25(1) raised to first when victim police officer, employee of correctional institution, or D in custody under life or escaped.

d) Felony Murder

a. Controversial

i. England abolished

ii. Lowers mens rea for murder (even down to strict liability)

iii. Easier job for prosecutor

iv. Deterrence?

1. homicides during felonies rare, separate out intentional

v. Not transferred intent (not trying to kill someone else)

vi. Morality – proportional?

vii. Constructive malice

viii. Limits

1. inherently dangerous

a. majority – abstract class

b. minority – surrounding facts

2. enumerated felony – 1st degree, non 2nd degree

3. merger, so cannot use FM

4. not in furtherance of felony

b. statutory

i. MPC 210(2)(b) presumptive

1. predicate list

2. burden shifting – like Canadian

3. merger?

4. no one adopts

ii. NY schedule of felonies 125.25(3)

iii. PA schedule are 1st degree, others 2nd
iv. CA felony-murder is judge made law – but schedule

c. Common law

i. Any felony

1. Stamp (just predicate felony, no dangerousness requirement, 60 year old obese had heart attack)

ii. Inherently Dangerous Felonies

1. objective or subjective (depending on jurisdiction)

a. when subjective, like recklessness+

2. abstract (majority)

a. look at parts of statute or whole

b. circumstances of felony can look not too dangerous

c. tends to be “objective”

i. high probability, substantial risk

3. particular (minority)

a. look at circumstances surrounding commission

b. more particular, the more likely find inherent danger because of resulting death

4. jurisdictions differ on drugs

iii. proximate cause

1. reasonably foreseeable results

a. some mental state at work

b. King (plane crash not proximately caused by drug cargo)

c. But Stamp (still take victim as find)

d. Foreseeable chain can be far reaching

i. one court assumption of risk (sounds like tort)

iv. killing by non-felon (in commission of felony but not in furtherance)

1. agency rule (majority)

a. no FM if D or co-D did not do the killing

i. not in furtherance of felony

ii. exception

1. shield rule victim forced into place of danger and cop shoots (D liable)

2. sometimes D held (but not co-D)

2. Proximate cause (few courts)

a. Interpreted as felonious activity

i. Liability all over the place, especially with inherently dangerous predicate felony requirement


b. Interpreted as foreseeability

i. Sounds like negligence with reasonable person standard

3. Sullivan test

a. Look at who was shot

b. Non-felon kills felon (justified)

c. Non-felon kills bystander (excusable)

d. Liable for non-justified killing if proximate cause 

4. Almeida (cop by cop) or D1 shoots v, v retaliates and shoots D2, not self-defense.

a. No liability under agency

b. Liability under proximate cause and Sullivan

v. Merger

1. felony integral part or included fact in homicide

2. child abuse: Smith (applying Ireland rule, holding that felony child abuse statute including possibility of death cannot be basis for FM) but Jackson (holding that child abuse had different purpose (discipline) than intent to inflict harm, so FM)

a. easier to get FM if abandoned or starved child than a beaten one.  

b. Generally, on a less bad predicate felony, easier to get FM.  Odd result

3. abuse by omission: Shockley (depriving of food/water, no merger)

4. burglary: felony within the assault?  If yes, then might merge with act causing death.  

a. People v. Wilson: man entered wife’s apartment and killed man and wife.  No FM because predicate felony for man was assault with deadly weapon and burglary for wife.  (most states reject)

b. Problem:  if want to keep involuntary and voluntary manslaughter, need to limit FM:  if all assaults FM, then so too with all voluntary manslaughter.

i. Thus many jurisdictions held that felonious assault cannot serve as basis for FM (not NY)

5. Independent felonious purpose

a. Felony does not merge if assaultive conduct has this

b. CA moving away from Wilson

c. consider purpose of discipline through punishment (assault): clear separate predicate felony

d. break in to steal vase: FM, break in to assault: no FM

e. Policy

i. FM does not deter if plan to assault V.

1. don’t have idea that assault should be done safely

ii. no merger for serious crimes can make murder strict liability

iii. where no merger, no proof of intent, so no provocation defense

1. defense only raised after prima facie case of intentional killing

e) reform

a. Michigan (Aaron):  for FM, need malice

Misdemeanor-Manslaughter

a) works like felony-murder

b) not many states have

c) some limit to

i. malum in se offenses

ii. inherently dangerous 

iii. criminal negligence doctrines

Provocation (Heat of passion)

a) defense that reduces murder to manslaughter

a. most defenses are all or nothing

b. D bears burden with preponderance of evidence

b) Situational theory (traditional)   (75% states)

a. Feeling of justification

i. Victim deserved it

ii. normativity

b. Words alone not enough

i. Sometimes exception if words about adultery

c. Situational restrictions

i. see spouse in adultery

1. gender biased

2. girlfriend’s infidelity often not enough

ii. physical attack

iii. response with extra force

iv. illegal arrest

v. homosexual advances (some jurisdictions)

vi. racial antagonism (not a defense)

d. cooling off time

i. must have responded immediately

ii. provocation cannot be rekindled

e. subjective/objective

i. controversy over whether to allow race/gender perspective

f. qualifying emotions

i. anger, fear, jealousy, deep depression

g. D who elicit provocation get no defense

h. Transferred intent

i. Defense even though D mistakes bystander for intended victim

c) psychological theory (modern)  (25% states)

a. MPC 210.3

i. extreme mental/emotional disturbance

1. not insanity, which is a complete defense

ii. reasonable explanation

1. determined from viewpoint of person in actor’s situation under circumstances as he believed them to be.

iii. combination of subjective and objective

1. psychological evidence


iv. Cassassa (NY 80): extreme emotional disturbance an affirmative defense, so burden on D 

b. Focus on reasonableness does not restrict categories of what counts

i. Words allowed

ii. Not limited to provocation against D

c. Circumstances  (some objectivity enters)

i. 15 year old boy held to age standards

ii. alcoholism might be relevant to provoking circumstances

1. voluntary intoxication no defense

iii. mental age

iv. not idiosyncratic morals

v. not weak temper

vi. cooling off period can actually excite

d. excuse based

i. idea of weakness that is reasonable or understandable

ii. focus more on agent than on external factors

d) policy

a. originated when murder received death penalty

b. deterrence served by punishment?

c. Moral proportionality

d. Judge v. jury as gatekeeper

e. Why no provocation defense if assault someone?

i. Just for murder

Manslaughter  (unintended killings)

a) recklessness or provocation

b) common law

a. unlawful killing of a human being without malice aforethought

i. line between murder and manslaughter 

1. recklessness v. recklessness+ (reckless + circumstances)

2. Malone (murder when two played Russian roulette, older boy shot younger)

a. consent usually not defense to criminal liability

3. Fleming (drunk driving, time framing, 2nd degree murder)

a. MPC 2.08: voluntary intoxication no defense to recklessness.

i. Defense when negatives mental element:  purpose/knowing

ii. Cannot construct defense in advance

b. Most jurisdictions require more than negligence for vehicular homicide

i. Exception:  just negligence

ii. line between manslaughter and negligence

1. Welansky (was he aware of imposing substantial, unjustifiable risk or just failure to perceive, guilty of manslaughter)

a. Reckless here like MPC negligence

b. Social welfare issue really

c. Overdeterrence

d. Criminal v. civil standards

i. Unintentional, unfair, practical?

2. Williams (Native Americans failed to get medical attention for child, statute had negligence for manslaughter, so found guilty)

a. Used civil standard, some use gross negligence

b. Should we have a substandard and a superstandard

c. Like status offence

d. Heart of purpose of criminal sanction

i. Live up to norm or desert, intrinsic guilt/culpability

ii. How individual ought criminal law to be

e. Hart: relativize to individual capacities


i. Failure to take normal precautions (obj)

ii. D able to conform to reasonable standard? (subj)

iii. Negligence only if both met

3. Walker (Christian Scientist who did not take child to doctor)

a. Difficult question of fairness

c) Involuntary/voluntary manslaughter

a. See statutes above

b. MPC does not distinguish
Negligent Homicide

a) few uses of negligence in serious crimes, except murder and rape

b) fair to punish if don’t know what you are doing?

a. Hart: law as goad and guide

b. Possibly move all negligence to civil liability

c. Tension of fairness to individual and benefits to society

b) Contributory negligence no defense

c) Objective v. subjective standards for negligence

a. MPC:  considering nature and purpose of actor’s conduct and circumstances known to him, failure to perceive the risk is a gross deviation from standard of reasonable person in actor’s situation.  (subjective/objective) 

b. Williams (above), did not meet reasonable standard

c. Individualize just for some qualities and not others

d) Policy

a. Deterrence?

b. Germans more individualized

c. Penalize for lack of knowledge or skill
Death Penalty
a) tension between individualized sentencing and evenhandedness

a. cannot individualize without discretion

i. discretion allows for mercy and for racial bias

1. lots of evidence admissible at sentencing that is not at trial

2. racial bias rampant in criminal justice system

a. more intolerable in death penalty?


ii. Lots of discretion before 1970’s

1. unguided discretion statutes

2. freakish imposition

b) MPC 210.6

a. No death sentence if substantial mitigating at trial

b. D pleads guilty to 1st degree murder

c. D under 18 at time of crime

d. D’s mental or physical call for leniency

e. Evidence to sustain verdict, but some doubt about D’s guilt

f. Separate proceedings for death hearing

g. Jury should know of death possibility

h. Must find at least one aggravating  and no sufficient mitigating

i. See (3) and (4) of 210.6
c) McGautha (1971): unguided discretion violates 14th due process  (?)
d) Furman (1972): unguided discretion violates 8th cruel and unusual punishment

a. Arbitrary and capricious administration, cruel/unusual (substantive notion)

b. 8th requires proportionality

i. Eighth Amendment:  “The Amendment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.” – C. J. Warren, 1958

c. 8th best attack route

d. seemed to strike end of death penalty

e) Mandatory Death Penalty v. Individualized Sentencing

a. Woodson v. North Carolina 1976 (mandatory death penalty struck down because inconsistent with standards of decency, 8th requires individualized sentencing: no mitigating is cruel and unusual)

b. Gregg v. Georgia 1976 (guided discretion statute, list of aggravating circumstances, at least one must be present, if one found, jury must specify which one)

i. Court approved on majoritarian grounds

ii. Looking at past crimes, close to status offence

1. unconstitutional in Arnold v. State (D already paid for past crimes)

2. but past criminal acts always count at sentencing

iii. mitigating factors came in at trial, while aggravating at sentencing

1. what mitigating allowed at sentencing?

iv. jury articulation like special fact finding verdict

v. judge has lots of control, especially over admission of evidence

vi. created 2 prong test

1. bifurcated procedure

a. guilt decided before sentence

b. two juries might benefit prosecution

c. benefit D: larger cross section, jury might find for lesser included because fear capitol offence

vii. additional safeguard of automatic appeal

c. Lockett v. Ohio (1978):  statute struck that precluded consideration of mitigating factors

d. Eddings (1982): evidence of severe child abuse cannot be ruled out as matter of law

i. Ignoring individual differences produces false consistency

e. Skipper (1986): must consider post-arrest behavior as mitigating factor

f. Sumner (1987): mandatory death penalty for inmate with life sentence who killed another prisoner unconstitutional

i. 8th: consider character and record of offender and circumstances of particular offence

g. Penry (1989): judge could rule out severe mental retardation as mitigating factor

h. Graham (1993): court upheld exclusion of youth as mitigating factor

f) Crimes other than murder

a. Coker (1977): death for rape violates due process because no inherent risk of death in act – grossly disproportionate

b. Enmund (1982): getaway car driver cannot be punished with death without intent to kill or kill

c. Tison (1987): opposite of Enmund, accomplice death penalty

i. Major participation and recklessness+.  No bright line difference from Enmund

g) Racial bias

a. McClesky v. Kemp (1987)

i. Baldus study:  White victim, D has 11% greater chance death than with black victim, reverse racial disparity of killers: white/white, black/black.

ii. Court says D must show that this particular case result of discriminatory purpose, questioned relevance of statistics

1. go through transcripts looking for discrimination

2. court real fear of slippery slope, given discrimination inherent in criminal justice system

iii. generally not required to show purposeful discrimination to prevail under Equal Protection Clause, but court said required in this case

1. transformed EP litigation

iv. test case, with others lined up

v. Scalia was going to leak that decision on pragmatic or utilitarian grounds, in light of real and recognized bias

h) Policy, issues

a. Callins (1994):   Blackmun’s dissent that no amount of procedural rules can make death penalty fair or eliminate arbitrariness.  Not a rejection of the death penalty itself, but rather a recognition of impossibility of fair implementation in this world.  

b. Procedure today

i. Comb transcripts, question competence of counsel, state court, state supreme court, then Habeas Petitions (can’t use new evidence), collateral attacks, then finally Pardons Board.

c. Studies show no obvious deterrence (see Ehrlich)

d. Occasional evidence of innocence
Causation

a) always an issue with result crimes

b) omissions can be causes

a. remember specific duties to act: babysitter failing to save child from drowning

c) MPC 2.03 (no one follows)

a. (1) cause if but for; and satisfies legal requirements

b. (2) when purposely or knowingly causing a result is an element of an offence, the element not established if actual result (includes manner) is not within purpose or contemplation, unless:

i. (a) actual result differs from designed or contemplated only in respect that different person or property injured/affected (transferred intent) or injury/harm designed/contemplated would have been more serious/extensive than that caused; or

ii. (b) actual result involves same kind injury/harm designed/contemplated and is “not too remote or accidental to have a [just] bearing on the actor’s liability or on gravity of his offense.”  (mental state analysis, not actus reus)

iii. 2.03(3) mens rea of reckless or negligence, follows above structure with aware or should have been

iv. 2.03(4) with strict liability, element not established unless actual result is probable consequence of actor’s conduct

c. MPC does not seem to deal with the superseding factor of the individual agent.

i. With the modified Kibbe in which the truck driver wants to run over guy, Kibbe liable under MPC.

d) California code 580 (look at again)

a. Kadish was a drafter

b. Same as MPC but makes clear that “actual result” means the manner of causing harm

c. Addresses others’ volitional acts should be in 1(a)(i)

i. Problem:  a i) don’t get to ii) because the “or, if not”

d. Need distinction of when the conduct of another imputes liability (Kibbe).

e) Actual cause

a. “but for” D’s conduct, would the harm have resulted?

b. Substantial factor test:  given multiple causes, what is the role of D’s conduct

f) Proximate Cause

a. Reason by precedent, no hard and fast rules

b. Generally foreseeability

i. But this seems to import mens rea into actus reus

c. “but for” result crime + mens rea, get same result as with proximate cause

i. exception: strict liability where proximate cause may be deciding factor


d. cynical view:  judges decide who to hold guilty and work proximate cause to get right outcome

e. Acosta (D chased by police helicopters, mid-air crash, but-for cause, foreseeable result (not highly extraordinary), but foreseeability too broad here.  PC does no work here)

f. Arzon (setting couch on fire, 2 fires, different floors, but for, but proximate?  Was he supposed to foresee other fire?, ‘but-for’ plus reckless (no need for PC))

g. manner of harm and relation to proximate cause: courts not constant

i. Kibbe (but-for plus recklessness+, courts fuzzy on PC, foresee victim would die, don’t care about truck)

1. But if intentional act of driver, then free will breaks chain

ii. Warner-Lambert (general foreseeability not enough, need foresee exact manner)

1. At extreme, never foresee the exact manner so never would find causation

iii. Brackett (old lady beat up and died, but for, result foreseeable not manner, found PC)

h. Intervening acts

i. Seems to be a doctrine that the free choice of another agent can break the chain of causation, even if foreseeable

ii. Medical malpractice rarely works because foreseeable

iii. Independent intervention

1. Campbell (suicide, intervening voluntary act, mens rea of intention that V shoot self, but for cause, act of leaving gun PC? Not guilty)

a. court says not intention, but wrong

b. what about knowledge

i. we can know and intend what others will do

iv. Dependent intervention

1. Stephenson (2nd degree murder, D’s abuse reduced her capacity for free choice)

2. Breech (woman jumping out of window when D rapist breaking down her door was “natural and probably consequence”, her choice constrained)

3. Intended consequences:  if intended result occurs, even with intervening acts, still proximate cause

v. Hypo:  wife knows husband will jump if she leaves, murder?  

1. use fiction of intervening human choice

2. proximate cause as foreseeability does no work

vi. Recklessness

1. Root (drag racing, D not guilty of involuntary manslaughter because not direct cause (court made up) of other driver’s death.)

a. Outlier case

b. Cannot say assumption of risk or contributory negligence because we’re in criminal law, not torts

c. Direct cause no help over PC (foreseeability)

2. McFadden (drag racing, ordinary PC, rejects Root, don’t need to distinguish criminal law and tort on causation, because do on mental states, so D responsible for kid’s death)

3. Atencio (Russian Roulette, co-player cause of death of one who pulled trigger, supposedly higher foreseeability than drag racing)

a. Why not free will of agent? 
Attempt

a) cannot be convicted of both an attempt and completed on same crime MPC 1.07(4)(b)

a. problem:  convict of attempted murder, then the victim dies, then possibilities of double jeopardy (Constitutional issue)
b) MPC 5.01  Criminal attempt

a. (1) act with kind of culpability required for crime and

i. (a) purposely engages in conduct which would constitute crime if attendant circumstances were as he believes them to be; or

ii. (b) when result an element, D does or omits anything with purpose or belief that will cause such result without further conduct on his part; or   (purpose or knowledge for result elements, solves terrorist bomber)

iii. (c) purposely does or omits to do anything which, under circumstances as he believes them to be, is an act or omission constituting a substantial step in crime (incomplete attempt)

b. (2) substantial step:  strongly corroborative of actor’s criminal purpose

i. lying in wait, searching for, following

ii. enticing or seeking to entice contemplated victim to scene of crime

iii. “reconnoitering” the contemplated crime scene

iv. unlawful entry (structure, vehicle, enclosure)

v. possession of materials, collection, fabrication…no lawful purpose

vi. soliciting innocent agent to engage in crime

c. (3) D guilty of complicit attempt if his conduct designed to aid another to commit crime, even if crime not attempted or committed

d. (4)  Renunciation (earlier threshold, but defense)

i. affirmative defense  to (1)(b) or (1)(c)that abandoned effort to commit crime or prevented, under circumstances manifesting complete and voluntary renunciation of criminal purpose. Defense does not affect accomplice’s liability unless also abandon

ii. No defense if renunciation motivated by circumstances which evolve to increase probability of detection or make accomplishment more difficult

iii. No defense if postponed or transferred criminal effort

e. mens rea

i. purpose for conduct

ii. purpose or knowledge for result

iii. mens rea of complete offence for attendant circumstances

f. examples

i. rape (conduct crime): conduct of intercourse, non consent

1. any given mental state to attendant circumstances

2. purposely to conduct, so purposely to non consent

ii. attempted statutory rape: no mental state required

1. purposely engage in conduct

a. no mens rea for attendant circumstance of age
c) common law 

a. must have specific intent/purpose

i. Kraft (shot wildly at police, completed attempt, mental state for murder, but not for attempted, so jury instructions wrong)

b. when less by way of act, add more to mental state

c. example

i. murder: purpose, knowledge, recklessness+

ii. attempted murder: purpose only

d. problem of terrorist bomber

i. case 1: bomb explodes, purpose to destroy plan, know pilot will die

1. guilty of murder

ii. case 2: bomb does not go off, no purpose/intent to kill pilot 

1. not guilty of attempted murder (knowledge is not intent)

iii. generally merger so no felony murder

iv. MPC fixes problem

e. Preparation and attempt

i. Continuum of when preparation shades into attempt

ii. Majority approach

1. conduct passing mere preparation, strongly tending to the commission of an offense.

iii. Last act sometimes standard

1. not prevailing, sets too late

2. sometimes not late enough

a. Hope v. Brown (?): inflated meat prices – last act, not attempt because of time lapse before meat tags pulled out

iv. First step might be enough

1. 1st dose of slow poison

v. dangerously near completion

1. but driving around city looking for intended robbery victim not enough

vi. proximate cause

1. but for an unforeseeable interruption, the crime would have been completed

2. completed but for mistake of judgment

vii. MPC substantial step, strongly corroborative (see above)

1. affirmative defense, so only operates after prima facie case has been made out (necessarily applies after the threshold of criminality has been crossed)

f. Renunciation

i. MPC (see above)

ii. Common law: no renunciation once cross threshold of criminality

1. threshold near completed offence

iii. tension between giving the criminal the opportunity to repent and allowing earlier police intervention (and possible prevention of crime)

Impossible Attempts

a) all completed attempts, impossible in commission

b) MPC 5.01(1)(a) and (1)(c): assuming that circumstances as D believed them to be, would he have been guilty of attempt?  

a. (2/3 states follow)

b. very little impossibility left here

c. Extrinsic impossibility MPC 5.05(2) Mitigation

i. So inherently unlikely to result in crime, no public danger

1. Stick pins in voodoo doll

2. What about spitting and impossibility of getting AIDS?

c) Common law

a. Factual impossibility – no defense

i. shoot bullets into dead body, shooting into empty bed, biting believing this will transmit AIDS

b. Legal impossibility – defense

i. D shot stuffed deer, trying to bribe a juror when not a juror, selling powdered stuff thinking it is heroin, attempted receipt of stolen goods.

c. Basically, you can redescribe any incident of factual impossibility to make it legal, and vice versa

d) Lady Eldon’s French lace

a. Guilty of attempt if she would be guilty of a crime if the situation were as she supposed.

i. wants to smuggle French lace, but the lace is really cheap English lace

b. Not guilty of attempt if she would not be guilty of a crime if the situation were as she supposed.

i. same as above, but the law prohibiting importation without duty had just been repealed. 

ii. Status of law is just not part of circumstances.  What would she be guilty of? 

c. Strange exception given for absent-minded professor

i. Decides to steal umbrella, but it is his own

ii. Seems like attempt but casebook highlights pragmatic problems of proof (difficulty in proving intent)

d. Aside from literary flair, how is this different from MPC?

i. Editors want discretionary provision in 5.01(1)(a) & (b)

ii. Even for completed attempts, it should be the case that actus reus strongly corroborates actor’s intent.
Complicity

a) Conspiracy

a. if pre-concert, mere presence at crime can constitute a complicit act, no actus reus required.  See Hicks (if conspiracy, Δ could have been guilty though his words were ambiguous)…and see Luparello (guilty of murder when he enlisted help of friends and wanted information about former lover at any cost, though he was not present and said friends had departed from scheme)(under MPC, prob. guilty of manslaughter if reckless)

b. makes each liable for acts of fellow conspirators committed in furtherance of planned enterprise…but not always when there is a departure from the common scheme

c. MPC rejects liability for even foreseeable departures from common plan for accomplice and co-conspirators (requiring liability to be higher than negligence)but see Brigham (liable when co-conspirator shot wrong man though Δ told him not to...Δ should have known of violent tendencies)

i. some courts use substantial probability, more probable than not, or practical certainty 

b) common law

a. principal (primary defendant)

i. eliminated traditional distinctions between 1st and 2nd degree principles

1. 1st performed, 2nd present or constructively if helped 1st 

b. accomplice (encouraged, helped to plan, getaway car)

i. liability attaches to main crime

c. same liability

i. traditional: accessories lower liability and before/after fact

ii. most generally still subject accessory after the fact to lower liability

1. see CA

d. Don’t have to wait for principal to be convicted (most)

i. Still have to have to prove crime committed

ii. Traditional: if principal not convicted, then accomplice cannot be

e. No causation necessary between accomplice’s conduct and conduct causing result

f. mens rea as to actions of principals

i. purpose to aid in commission

1. different from conspiracy because you don’t need to have plan with primary to complete crime – conspiracy

2. differs from purpose to aid in that very crime

a. Fountain (inmate with knife in waistband, knew other would grab and stab guard)

ii. some jurisdictions – knowledge enough for liability

1. Fletcher: too broad and demanding: impeding harm is like helping those in distress – leave us alone

iii. Foreseeable consequence doctrine (CA)

1. Luparello: only perpetrator must manifest mens rea of crime, accomplice just intentionally encourage/assist/influence act and responsible for crime that is reasonably foreseeable

a. Sounds like negligence enough for 1st degree murder

i. Purposely promote conduct and result reasonably foreseeable, then guilty

ii. MPC, maybe guilty for manslaughter (lesser included offence)

iv. Brigham: more radical than foreseeable consequence doctrine

1. D liable even though perpetrator’s act outside and not in furtherance of criminal offence.  

2. recklessly risk that another will kill intentionally (treated more severely) v. recklessly risk killing another

v. MPC 2.06(3)(a) purpose to promote that very crime

1. Minority view

2. so not accomplice when wholly different crime

vi. New York: compromise between majority and MPC

1. Aid without true purpose: crime of criminal facilitation

g. Mens rea as to attendant circumstances

i. Johnson v. Youden (D not accomplice of strict liability crime when does not know essential matters which constitute offence)

ii. MPC 2.06: attendant circumstances left up to court

iii. Classic example:  A encourages B to have sex with underage girl.  If B must be at least negligent on age, need A purpose (know) underage?

h. Mens rea as to result

i. Courts don’t know what to do with result crimes

1. started saying purpose on conduct, reasonably foreseeable result

ii. McVay: manslaughter for criminal negligence and exploded boiler, accessory before fact

1. MPC: accomplice seems to intentionally induce (way boiler handled), plus MR for resulting crime

a. Can be convicted even if principal not 2.06(7)

b. Maybe murder even if principal of manslaughter

iii. Abbott: drag race, woman killed, criminally negligent homicide

1. another liable for conduct when act with mens rea of crime and intentionally aid in commission

2. MPC: conduct (purposely engage in drag racing), result (reckless or negligent) so negligent homicide

iv. MPC 2.06(c)-(d): purpose on conduct, result just mens rea of crime

1. conduct never defined

2. can one intend to promote criminally negligent homicide?

3. Resistance to MPC

i. Actus reus: aiding and abetting or encouragement 

i. not much required

1. Wilcox: attended event, probably no liability if did not clap at illegal alien’s jazz performance 

a. MPC not enough behavior

2. Tally (sent telegram to cancel warning to V, V killed, but to aid/abet, killers must have known or been aided by telegram)

a. Attempted to aid, looks like impossible attempt

b. Why not attempt instead of accomplice to murder?

c. MPC does not even require completed attempt by perpetrator

i. Tally: telegram sent, no death, pursuers for attempt, Tally for attempted murder (accomplice to attempt)  

ii. Tally: purpose to promote, attempt to aid, result mens rea as for completed crime.  Guys killing need not know of him at all.

iii. Tally: principal actors abandon plan, Tally sends note, guilty of attempted murder 5.01(3).

j. Kadish: causation does not explain complicity

k. Cases

i. Hicks (D said “take off your hat and die like a man”, did he have intent to encourage killer?, rode off together)

ii. Wilson: no intention that Pierce succeed in robbery, only that he commit, he was playing detective.  No liability

iii. Gladstone: D drew map but no communication with pot seller, need nexus between accused and party aiding, purposive attitude to venture

l. Hypotheticals

i. No liability if Hicks goes to enjoy spectacle of killing

ii. Hicks decides to help Rowe if he needs it: no actus reus

iii. Hicks tells Rowe he will help if needed:  conspiracy even though no actus reus

c) MPC 2.06 Complicity

a. (1) person guilty if committed by his conduct or by conduct of another for which he is legally accountable

b. (2) Legally accountable for another’s conduct when

i. (a) with mens rea for offence, he causes an innocent or irresponsible person to engage in conduct; or

ii. (b) Code or law makes him accountable

iii. (c) he is an accomplice of someone who is so accountable

c. (3) accomplice to another in commission if

i. (a) intent to promote/facilitate very crime, he 

1. (i) solicits another to commit; or

2. (ii) aids/agrees/attempts to aid such person in planning or committing; or

3. (iii) legal duty to prevent commission of offence and does not make proper effort; or

ii. (b) conduct expressly declared by law to establish complicity

d. (4) result crime: accomplice if acts with culpability, if any, required for offence

i. (accomplice to strict liability?, negligence?, attendant circumstances not mentioned)

e. (5) person legally incapable of committing a particular offense may be guilty if it is committed by another for whom he is legally accountable, unless liability inconsistent with provision establishing his incapacity

f. (6) unless otherwise by Code or law defining offence, not an accomplice if: 

i. (a) victim of offence 

ii. (b) offence defined so his conduct is inevitably incident to its commission

iii. (c) he terminates complicity prior to commission, and

1. (i) wholly deprives it of effectiveness in commission; or

2. (ii) gives timely warning to law or other proper effort to prevent commission

g. (7) can be convicted of complicity on proof of commission of offence and his complicity even though primary not prosecuted or convicted or convicted of different offence, or immunity, or acquitted


d) MPC 5.01(3) person who engages in conduct that would establish complicity under 2.06 if crime were committed, is guilty of attempt to commit crime, although not committed or attempted


a. substantial step not needed
Defenses

a) three kinds of criminal law defenses

a. negative an element 

i. mistake of fact

b. affirmative defenses 

i. set out in separate provision

ii. can have separate mental state requirement

iii. justifications (universal, generalized)

1. self defense

2. defense of others

3. law enforcement

4. necessity (lesser evils)

iv. excuses (personal)

1. insanity

2. involuntary intoxication (MPC 2.08)

3. provocation

a. in adultery, language suggests justification

v. duress fits in both categories

vi. Distinguish by asking:  would another be able to assist you?

b) Self Defense

a. Necessity

i. Use minimum force

b. Imminence

c. Unlawful threat or harm

d. Belief must be reasonable & honestly held

e. For lethal force: most jurisdictions require threat of deadly force

c) Imperfect self defense

a. Like provocation in reducing murder to manslaughter

i. Voluntary (no malice), involuntary (negligent/reckless)

b. Excuse

d) Goetz (shot four youth after being asked for $5 on subway)

a. NY allows self defense when reasonably believes it to be necessary to defend himself, plus reasonable belief that another about to use deadly force, or attempting kidnapping, rape, robbery…

i. Appellate interpretation highly subjective: Reasonable to him

ii. NY self defense complete or no defense

iii. But circumstances or situation, even with objective reasonable, concern more than physical movements, consider background of D

iv. Acquitted on all but illegal possession, including attempted murder

1. but illegal everywhere to strike after threat, as Goetz did to one boy

v. statistically there is a greater threat of four black men than whites

vi. reasonable beliefs v. typical (racist society)

vii. reasonableness goes away when believe death is imminent

1. state may take awhile to go away

e) Kelly (stabbed husband with scissors, battered woman)

a. Abusive husband coming with arms up, fear for life


b. BWS 3 phases

i. Minor battering and verbal abuse, woman placates

ii. Acute battering incident

iii. Extreme contrition and loving behavior

c. BWS would help explain why D honestly feared imminent danger of death, why she stayed, and her ability to assess danger in immediate situation

i. Also whether behavior reasonable under circumstances
1. with better understanding of circumstances, jury can decide

f) Aris (restricted BWS to honest belief, not extended to reasonableness)

g) BWS overwhelmingly admitted in courts

h) Texas: broadest provision 

a. Offer evidence of family violence by V

b. Expert testimony on D’s state of mind, including facts of family violence

i) Institutional problem: little help out there for women

j) Holocaust syndrome

k) Norman (25 years of abuse, shot sleeping husband)

a. Need reasonable belief of imminent danger at time of killing

i. Must imprisoned lover wait until cuckolded husband plans to kill?

b. Tried to get outside held

i. Feared filing complaint

ii. Attacked by husband at welfare office

c. Court feared opportune killings of abusive husbands

d. Morally relevant factors to consider for self-defense

l) 3rd person killings have rejected BWS

a. Schulhofer: looks like strong case of BWS

m) Some extend BWS to abused children

n) Deadly force:  hard for women to use nondeadly

o) Force to protect another

a. MPC 3.05 

b. Young (NY): messenger tries to save 18 year old from 2 men (undercover cops)

i. Legislature protects through reasonable mistake

ii. Most states agree with statute

p) Injury to others (like tort emergency doctrine)

q) Burden of proof

a. Most jurisdictions place on prosecution to disprove beyond reasonable doubt, once issue raised in evidence.

i. Some require D to prove by preponderance of evidence

1. SC upheld in Martin (ohio)

ii. Could a state completely abolish self-defense

r) MPC 3.04 Use of Force in Self-Protection  (not influential)

a. (1) force justifiable for protection of the person

i. believes immediately necessary to protect against unlawful force by another on present occasion

b. (2) limitations on justifying necessity for use of force

i. not to resist unlawful arrest

ii. not to resist force by possessor of property where actor knows person using force is doing so under claim of property, except:

1. actor public officer acting as such; or

2. actor dispossessed of property and making re-entry (3.06); or

3. actor believes force necessary to protect against death or serious bodily harm

iii. (b) not justifiable under section unless actor believes such force necessary to protect self against death, serious bodily harm, kidnapping, sexual intercourse compelled by force/threat; nor if

1. actor, with purpose of causing death/harm provoked other on occasion

2. actor can avoid by retreating

a. except not from work or home unless initial aggressor or same workplace

b. police not required to retreat

s) MPC 3.09 Mistakes on force

a. (1) 3.04 justification unavailable when: 

i. actor’s belief in unlawfulness of force against him is wrong; and

ii. error due to ignorance or mistake of this code or other legal provision.

b. (2) actor reckless or negligent in belief or in acquiring or failing to acquire information material to justifiability of his use of force, the justification afforded by section [3.04] unavailable for an offence for which recklessness or negligence suffices to establish culpability.

c. (3)

THEORIES OF CRIME

1.  Immoral acts:  legal moralists

2.  Inefficient acts:  legal economists


(fits well w/ malum prohibitum crimes

3.  Social Practice view


(crime= act society regards as bad/ hurts community


(decided by society only

*above fall w/in the “natural view of crime” (prescriptive standard)

4. Supreme Cts view:


(whatever the legislature says crime is


( “process view”


(purely descriptive

	IV. Crime
	V. Punishment

	An Immoral Act
	Retributivist (perps deserve pun).  Not vengeance.  Something intrinsic in act deserves pun. 

	An Inefficient Act
	Utilitarian(need to think through all consequences of punishing act or not

	An Anti-social Act
	May tend to favor rehabilitation, but not as directly linked as above theories.

	A Forbidden Act
	Anything the legis may care to apply


Time-Framing

Decina: got into car knowing subject to epileptic seizures (voluntary).  Aware of creating risk, actus reus and mens rea coincide.  Dissent time framed differently: mental state of getting into car at t1, then at t2 involuntary, kill children.  Decina not driving, so not driving negligently.  Lack of voluntariness during prohibited conduct, so act not voluntary (most narrow time frame)

Michael Moore: proximate cause – how he distinguishes Martin form Decina, no intervening act in latter, t1 and t2 connected by causation.  No time-framing.  Figure out if a voluntary act.  See whether at that time, D had the required mental state: Decina’s voluntary act (t1) lead to killing kids (t2).  Had the mental state of recklessness.  But: Decina’s getting into his car and driving is not prohibited.  We want to know if he killed the children voluntarily.  Moore wants to say that getting in the car is the act, the homicide, the proximate cause of the deaths.

Alexander: which act we pick depends on time frame.  For negligence, look for culpable act and mens rea.  Voluntary act and strict liability have opposing goals.  Orthodox theory does not work because of strict liability.  Cannot identify relevant voluntary act based on culpable mental state because no mental state required.  Brings out the problem.

Kelman: 1-3 shows that law is indeterminate.  Time frame narrowly and get no liability for Decina and Martin.  If broadly, always find voluntary act.  Is this enough for strict liability?  Arbitrary.  Shows judges motivated based on time framing.  Judges dishonest.

Review of the handout with voluntary act worries.  Deep puzzle about way notion of voluntary act supposed to work.  Courts barely aware of problem.  Three theses:

1) a person must have performed the prohibited act voluntarily in order to be guilty of a crime (actus reus)

2) sometimes whether a person has performed an act voluntarily depends on whether she was aware that she might perform the act  (seems to import mens rea notions into voluntariness)  maybe Decina

3) there are strict liability crimes.  These require no mental states.  Alexander

3 implies, with 1, that a person can perform a prohibited act voluntarily without awareness that she might perform.  One can be strictly liable for running a red light, but does she need to be aware that she might run light?  What of first time offender?  There are defenses even to strict liability crimes:  must have done a voluntary act, must have done something.   Can we really keep mens rea and actus reus distinct or is strict liability a big problem?
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