I. What is a crime?

Voluntary act + mens rea = result
A. Must be a voluntary act (actus reus)

1. Does not include:

a. thoughts

b. acts done while sleepwalking (but hard to get jury to believe it)

c. acts done while under hypnosis (but hard to get jury to believe it)

d. reflex or convulsions

e. words, usually. But may in cases of conspiracy or aiding and abetting a crime.

2. May be very little action, such as mere possession (drug cases).

3. An omission (failure to act) can be criminal if ( was under a legal duty to act. 

a. Apparent caregiver must have had a legal duty (either by contract or by voluntarily assuming the duty to care) to act before she can be found to have breached duty to care for a friend’s kid who starved to death. Jones v. U.S., D.C. 1926.

b. Duties may be imposed by:

i. Statutes – statute imposes a duty to care for another

ii. Relationships – one stands in a certain status relationship to another 

x. State v. Walden, N.C., 1982, mom can’t watch friend beat her baby.

xx. Commonwealth v. Twitchell, Mass. 1993, religious convictions not an excuse for parents not getting medical care for child.

xxx. People v. Heitzman, Cal. 1994, woman did not have a legal duty to control her brothers in the care of her father.

xv. Police officers have no relationship w/ and thus, no duty to protect a particular victim (Rodney King, 1991, watched beating from afar).

iii. Contracts – one assumes a contractual duty to care for another.

iv. Voluntary assumption – one cares for another and secludes helpless person to prevent others from rendering aid (putting person in worse position by that action).

c. No obligation to rescue (except in Vermont).

i. It’s legally safer not to help b/c you don’t want to leave person worse off. But you can start to help and stop as long as person isn’t left worse off.

ii. Charging for one’s assistance may be extortion.

d. No obligation to report a crime in most states. 

i. Examples: Neighbors overhear Kitty Genovese being stabbed to death, N.Y. 1964 but don’t call police and the Cash/Strohmeyer case in 1997.

ii. Under c/l, misprision of felony was a misdemeanor, the failure to report or prosecute a known felony.

B. Must have a certain mens rea (state of mind) – except for strict liability crimes and cases of ignorance of the law.

1. MPC’s levels of culpability (adopted by 30 states). Acting with intent means purposely or knowingly.

a. Purposely – consciously causing a particular result

b. Knowingly – subjectively aware of a substantial certainty or a practical certainty.

i. Example: taking the last parachute when a plane is crashing – you know others will die but you are not purposely causing their deaths.

ii. In some states, defined as “highly probable,” a lower standard. Common in drug/environment cases. U.S. v. Villegas, 2d. Cir. 1993, overturned conviction for vials of blood on beach. May be another way of saying “reckless.”

c. Recklessly – conscious disregard of a substantial and unjustified risk.

d. Negligently – may not be aware of the risk but should have been aware of it.

i. Different from civil negligence – must be grossly neg. beyond a reasonable doubt.

ii. Some argue it should be abolished b/c includes people w/o criminal intent.

2. Specific-intent and general-intent crimes

a. Specific intent – crimes that require evidence of an extra-special mental element in addition to proof ( had a particular state of mind. 

i. Example: larceny, “extra-special” intent to permanently deprive another of his property or burglary, “extra-special” intent to commit any crime.

ii. State v. Peery, Minn. 1947, indecent exposure conviction overturned b/c ( who seen naked in his room lacked specific intent to be indecent or lewd.

b. General intent – requires proof of a particular state of mind accompanying crime. Example: battery – intentionally or recklessly inflicted injury on another.

c. Can be manipulated either way; MPC and 30 states don’t recognize distinction.

3. Transferred intent doctrine – person intends to do one crime but instead commits another. (Example: accidentally sets fire while stealing rum, no mens rea for arson).

a. Applies only to felony-murder and misdemeanor manslaughter.

b. Can transfer intent from victims – A intends to kill B, but misses and kills C.

4. Possible defenses
a. Ostrich – deliberate ignorance not usually a defense. Esp. w/ drugs, paid $50,000 to carry box over border but ( didn’t know what was in it and didn’t look.

b. Good motive – not usually a defense b/c ( knew what she was doing.

i. May help establish recognized defense: self-defense, necessity or duress. 

ii. Commonly claimed in assisted-suicide cases.

c. Mistake of fact is a defense if it negates required mens rea.
i. For general-intent crimes, must be honest and reasonable. Gordon v. State, Ala. 1875, election fraud conviction overturned b/c voter honestly and reasonably believed he was old enough to vote.

ii. For specific-intent crimes, can be unreasonable but must be sincere.

iii. Under MPC, mistake compared to crime’s required culpability level.


x. Purposely or knowingly – mistake can be reckless but must be honest.


xx. Recklessly – mistake can be negligent but not reckless.


xx. Negligence – mistake just has to be reasonable.

iv. Mistake has to make a difference (causation).

v. Not a defense to strict liability crimes.

d. Mistake of law is a defense only if it is reasonable and one of the following:
i. Mens rea requires knowledge of the law. Rare. 

x. People v. Weiss – (s believed they had been deputized and thus acting w/in authority of the law when they kidnapped Lindbergh baby suspect.

xx. B/c of their complexity, S.Ct. (1991) interprets “willfully” to require a specific intent to violate the tax laws. But (’s honest belief that income tax was unconstitutional is not a defense.

ii. ( had no reason to know of the relevant legal requirement and no genuine opportunity to comply w/ law’s mandate. Limited to facts of Lambert v. CA, 1957, applies only to wholly passive conduct, L.A. felon failed to register.

iii. ( had reason to know of relevant legal conduct but did not believe his actions fell outside of the law. Not a defense unless relying on an “official” statement of the law (such as a court (sometimes only appellate) opinion or certain (usually high-level) public officials) or law is not published.

x. People v. Wendt, Ill. 1989, ( convicted for not filing tax return although research led him to believe that as an individual he wasn’t required to.

xx. Reliance must be reasonable. Example: Fishing license case in which ( knew trial court ruling in his favor had been appealed.

xxx. Can’t rely on attorney’s advice.

xv. New Jersey broadened this defense to include diligent research.

iv. (’s mistake or ignorance is not about the existence or meaning of the criminal prohibition but about an element of the crime that turns on a legal distinction. Queen v. Smith – tenant destroys his own improvements not knowing they were his landlord’s property. 

v. (’s mistake or ignorance is about entitlement to a special exemption from the reach of that prohibition, such as reasonably aiding a police officer in an emergency when summoned or obeying unlawful military orders. U.S. v. Barker, 1976, Ellsberg psychiatrist’s burglars believed break-in was legal for nat’l security reasons.

e. Intoxication – by illegal drugs or alcohol

i. Voluntary intoxication a defense only if it negates mens rea for specific-intent crimes. But courts accept it reluctantly. U.S. v. Williams, bank robber wasn’t drunk enough to negate intent to permanently deprive another of property.

ii. For general-intent crimes, voluntary intoxication is not a defense and evidence that ( was drunk is generally not admissible.

iii. MPC – Voluntary intoxication a defense if it negates mens rea of purpose or knowledge but not if it negates recklessness or criminal negligence.

iv. Involuntary intoxication is always a defense if it negates the mens rea. 

x. Involuntary if ( is unaware he is consuming an intoxicating substance, consumes it under force or duress, or is following medical advice.

xx. Addiction or alcoholism are not considered involuntary.

5. Why have this difficult-to-prove requirement?

a. Helps define more precisely the behavior society wants to deter.

b. Protects those who accidentally or “innocently” cause harm.

c. Retributive purposes are served by punishing only those who are culpable.

C. Act & mens rea leads to a certain result.

II. Strict, Vicarious & Corporate Liability

A. Strict liability – requires no mens rea
1. Applies most often to public welfare crimes, public health and safety regulations, such as serving alcohol to a minor or serving adulterated or underweight food.

a. Legislature seldom makes it clear that crime is meant to be strict liability; instead it usually just omits any mens rea.

b. Thus, courts look at nature of particular item being regulated in determining whether to apply strict liability. Staples v. U.S., 1994, holding gun ownership (unlike having grenades or drugs) is commonly thought of as a legal, innocent act and thus Nat’l Firearms Act violation isn’t strict liability crime.


2. Also applies to statutory rape and under c/l, to bigamy (no longer in most states).

3. MPC – not called “crimes” b/c ( shouldn’t be morally condemned unless her act was culpable. Refers to them as “violations,” punishable only by fine.

4. Mistakes of fact can never be a defense.

5. Justifications

a. Generally modest penalties, such as fines (but imposes criminal stigma even on saints and may reduce effect of criminal stigma).

b. Social consequences of crime are great.

c. Proof of culpability could be difficult (but sacrifices civil liberties).

B. Vicarious liability – imputing one’s (employee’s) action to another (employer).
1. Dispenses both w/ mens rea and actus reus requirements. 

2. Rare in criminal law, often used in conjunction w/ strict liability. (MPC allows.)

a. Commonwealth v. Koczwara, Penn. 1959, tavern owner held vicariously liable for employee’s violation of strict liability crime of selling alcohol to a minor. Court holds he cannot be sentenced to prison, can only be fined. (Others disagree.)

b. In re: Marley, CA, 1946, market owner convicted for employee’s overweighing of meat.

3. Impossibility a defense if person is powerless to prevent or correct violation. U.S. v. Park, 1975, holding president of nat’l retail food chain guilty when rodents contaminated food in regional warehouse b/c he stood in “responsible relation to a public danger.”

4. Justifications similar to reasons for strict-liability crimes. A risk of owning a business and may promote great care but may hurt small-business owners.

C. Corporate liability
1. C/l rejected b/c a corporation could not form criminal intent.

2. Under modern view, company can be convicted if legislative intent plainly appears to impose strict liability on the corporation or the crime consists of an omission to perform an act which the corporation is required by law to perform or see 3.

3. When should an employee’s criminal acts be attributed to company? 

a. Traditional majority view – any employee w/in scope of employment.

b. Trend – employee in a high managerial position commits crime or authorizes, requests or orders it. State v. Adjustment Depart. Credit Bureau, Idaho, 1971, company not liable for lower-level employee’s extortion.

c. MPC – requires high-level employee to “recklessly tolerate” behavior.

4. Doesn’t preclude also prosecuting individuals, vicariously or not, for the crime.

5. Pros and cons

a. Civil liability is more powerful – publicity, higher fines and firm can’t go to jail anyway.

b. Easier to convict because don’t have to nail a specific individual, yet it encourages organization to allocate blame and impose its own sanctions

c. Deterrence – perhaps by stigma in that it creates a culture where crime is not allowed b/c it jeopardizes company’s good name and $. But perhaps deterrence is greater for individuals who can be threatened by jail.

d. Necessary b/c economic pressures may tempt individuals to risk personal liability for company gain.

III. Inchoate Crimes & Accomplice Liability


# of bad guys
Required action
Overlap?
Possible defenses

Solicitation
at least 1
Encourage or advise but no one does crime.
Only used when prosecutor can’t get 
( for any other crime.


Renunciation: Persuade person not to do crime or otherwise prevent it.

Attempt
at least 1
Act beyond mere preparation
Can’t be punished for both attempt & crime.

 
Voluntary abandonment

Accomplice liability
at least 2
Aid or encourage; crime or attempt required.


Probably also guilty of conspiracy, esp. if help is before crime.
Withdrawal: Remove all encouragement or aid, or give cops timely notice.

Conspiracy
Usually at least 2
Agreement. If any overt act required, it may be mere preparation or less.
Also might be guilty as an accomplice to an attempt or crime.
Withdrawal: Quit.

Voluntary renunciation: Persuade others not to commit crime.

A. Solicitation 

1. C/l elements

a. Encouraging or advising another to commit any felony or serious misdemeanor 

i. Immediate, direct advocacy crucial to avoid trampling on First Amendment rights.

ii. Some states seem to require speaking to a specific person but can be broadly defined. Met in State v. Schleifer, Conn. 1923 union leader urging assembly to attack scabs, but not in People v. Quentin, N.Y. 1968, subversive brochure given to kids.

b. w/ the intent that the other person commit the acts constituting that crime. (mens rea)

2. Modern statutes tend to limit liability to situations where ( encouraged one of the particular crimes specified in statute. CA only allows for certain serious crimes.

3. Solicitation charges brought only when the crime was not attempted or committed. 

a. Solicitation doesn’t constitute an attempt b/c it is doesn’t go beyond “mere preparation.”

b. If crime is committed, solicitor would be guilty as an accomplice.

4. MPC merges attempted solicitation into solicitation. ( is guilty even if person he is attempting to solicit did not get the message.

a. Probably not followed by any state.

b. Thus, MPC would punish prisoner whose letter to wife urging her to talk stepdaughter out of testifying against him was intercepted. State v. Cotton, N.M. 1990.

5. Defense of voluntary renunciation

a. Solicitor must either successfully persuade the solicited person not to commit the crime or otherwise prevent its commission. 

b. Not recognized under c/l but MPC and an increasing number of jurisdictions accept it.

6. Should this be a crime?

a. Desire to get the mastermind, rather than foot soldiers, and to thwart group criminality as early as possible.

b. But it’s very anticipatory. Additionally, a rational person who acted on her individual agency to say no intervenes.

B. Attempt
1. Elements
a. An intent to do acts and/or cause results constituting a crime (mens rea) 

i. Culpability for attempt is usually same as for crime.

ii. For attempted murder – ( must have intent for BOTH act and the result. ( must have “intent to kill.” 

iii ( can attempt voluntary manslaughter but not involuntary manslaughter.

iv. W/ specific-intent crimes, ( also must have the extra-special intent.

b. and an act that goes “beyond mere preparation.” 

i. Under c/l, ( had to be on the “last proximate act,” only one more step would complete the crime.

ii. States began to adopt more flexible tests, still judging the attempt by how many acts until it was completed.

x. Physical proximity approach – ( must come physically close to completion. People v. Rizzo, N.Y.,1927 – police finally gave up and arrested (s (acquitted) who wanted to rob an armed truck but spent hours driving around looking for it. 

iii. Modern trend and MPC’s view: “substantial step” test – act must be “strongly corroborative” of a criminal purpose.

x. Examples that are ?s of fact for jury: lying in wait or searching for a victim; enticing or trying to entice victim to scene; reconnoitering scene; unlawful entry; possession of materials for crime. 

xx. U.S. v. Jackson, 2d. Cir. 1977, (s convicted of attempted robbery after abandoning their second attempt before even entering the bank b/c they knew they were being watched.

xxx. U.S. v. Buffington, 9th Cir., 1987 – (s surprisingly acquitted under test b/c court also wanted them to be moving toward their target. Bank teller saw one putting on a scarf outside and so they abandoned their attempt. 

2. Defenses
a. Voluntary abandonment – not voluntary if ( postpones or stops b/c encountered unanticipated difficulties, unexpected resistance, or circumstances that would increase the probability of detection or apprehension.

i. C/l did not allow this defense but then it was harder to convict for attempts and less likely ( could voluntarily abandon b/c ( had to be further along.

ii. MPC and modern trend allows defense. MPC allows abandonment up until the last moment that the criminal result can be avoided.

iii. Appeals courts in CA are split on whether to allow it. People v. Staples, 1970, holding it’s not a defense for mathematician convicted of attempted burglary after renting office above bank vault and drilling holes in the floor.

iv. ( can’t abandon once any crime is complete.

x. ( points gun in victim’s face and demands his wallet but then changes his mind about robbery. Guilty of lesser crime of brandishing a weapon.

xx. ( stabbed uncle twice but then overcome w/ remorse, rushes him to the hospital. Guilty of attempted murder. State v. Smith, Ind., 1980.

iv. Pros and cons of permitting defense.

x. More deterrence if don’t allow it b/c ( won’t start the crime. Can’t erase reality; attempt was started. 

xx. Defense provides incentive to change mind about committing the crime. ( lacks mens rea. ( who quits is less dangerous to society anyway.

b. Legal impossibility is a defense; factual impossibility is not.
i. C/l, about one-third of the states still use distinction.

ii. Legal impossibility – If the ( did everything she wanted to do, it wouldn’t be a crime. Shooting wax bust instead of intended victim; stealing umbrella that’s really hers.

iii. Factual impossibility – What the ( wants to do is illegal but fails for reasons unknown to her. Shooting at bed but intended victim isn’t there; pickpocketing but wallet is empty.

iv. Any attempt can be construed to fit into either category but courts tended to distinguish based on mistaken identity (legal impossibility) vs. something missing/empty (factual impossibility).

c. Modern rule (MPC) – If it would have been a crime if the circumstances were as the ( believed them, the ( is guilty of attempt.
i. Eliminates legal v. factual impossibility distinction; neither usually defenses.

ii. People v. Dlugash, N.Y. 1977, ( convicted of attempted murder after shooting victim 5 times a few minutes after another guy had shot him 3 times. ( argued he knew victim was dead when he fired, but jury could conclude he believed victim was alive.

iii. Inherent impossibility exception – if particular conduct is so inherently unlikely to result in crime that neither conduct nor ( presents public danger. Example: A tries to kill B using a voodoo doll.

iv. ( can’t attempt to do something that would not be a crime even if the facts were as ( thought. Like pulling tags off furniture b/c ( believes it’s a crime.

3. Sentences – can be convicted of both attempt and crime but can’t be punished for both. (Prosecutor covering both theories in case one fails.)

a. C/l punished mildly.

b. Majority today (CA) punish half as much as completed crime.

c. MPC punishes same as for completed crime b/c mens rea more important than result.

C. Accomplice liability
1. C/l distinctions

a. Principal in 1st degree – committing actus reus, at least one of acts that make up crime

b. Principal in 2nd degree
i. Aiding OR encouraging a principal in the 1st degree at the time of the crime, must be present (but loosely interpreted).

ii. Journalist guilty who attended and gave a positive review of concert given by foreign sax player performing w/o a work permit. Wilcox v. Jeffery, England, 1951.

iii. Mere words are enough. Cash got off b/c he walked fine line of giving no encouragement or aid to Strohmeyer.

c. Accessory before the fact
i. Aiding OR encouraging before the crime, not present during crime.

ii. Anti-tax lecturers guilty of aiding and encouraging workers to file fraudulent tax forms. U.S. v. Buttorff, 8th Cir. 1978, rejecting their First Amendment arguments.

iii. Under c/l this one and principal in 2nd degree could be liable for all crimes that are the “natural and probable consequences” of the initial crime they assisted or encouraged. MPC and many courts reject this view today.

d. Accessory after the fact – affirmative aid or encouragement after the crime completed.

i. Four elements required under c/l: (1) a felony has been committed, (2) ( knows felon committed crime (3) and ( aids felon (4) w/ purpose of hindering apprehension.

ii. Many states and MPC merge or supplement w/ obstruction of justice statutes. 

x. Typical modern statute (MPC): W/ purpose to hinder punishment of another for crime, (: conceals him OR provides or helps provide weapon, transit, disguise, or other means of evading detection OR conceals or destroys evidence or tampers w/ witness or other information regardless of admissibility in evidence OR warns other of impending discovery or apprehension.

xx. MPC adds a fifth element, adopted by only a few states: volunteers false information to a law enforcement officer.

xxx. Perjury  (c/l definition) – false oath in a judicial proceeding in regard to a material matter. A false oath is a willful and corrupt sworn statement made w/o sincere belief in its truthfulness. (Even if ( is trying to be tricky and unhelpful, it’s not perjury unless ( believes he is lying, Starr report).

iii. MPC drops requirement that crime has been committed; it’s enough if person is wanted by the authorities. But other jurisdictions say ( is not guilty if sincerely believed criminal didn’t commit the crime. 

iv. ( is convicted of being an accessory after fact, not of the specific crime.

2. Mens rea – ( must give aid or encouragement (whether before or after) “purposefully.” 

a. Most courts as well as MPC do not allow merely “knowingly” to suffice. Some do if crime and/or involvement (( was a but-for cause) is very serious.

b. State v. Gladstone, Wash. 1970,  conviction overturned for student who told undercover officer where he might be able to get some pot b/c he lacked “purposeful” mens rea.

c. N.Y. has a separate, lesser crime for those who “knowingly” assist in a crime.

d. Exception – ( may be convicted as an accomplice in involuntary manslaughter or negligent homicide if he assists in a reckless or criminally negligent act that leads to death. Usually accomplice and killer must be engaged in a “common enterprise.”

3. Most modern statutes treat the first three the same way. Any of these people is guilty of the crime and are subject to same sentencing range.

4. MPC – adds “attempted aid” to principal in 2nd degree and accessory before fact.

a. If criminal sees (’s attempt to aid that would be encouragement so ( would be guilty under c/l or MPC. (Example: Tossing gun to robber that he misses; it falls into gutter.)

b. If criminal doesn’t see the attempt, not guilty under c/l but guilty under MPC.

c. But no communication is required to give aid under either view. Spontaneously assisting would still make one guilty as an accomplice.

5. Accomplice or not?

a. Under MPC and c/l, person legally incapable of committing the crime can be convicted as accomplice. Example: Hubby hiring another to rape his wife (marital rape exemption).

b. Under MPC and c/l, people inevitably incident to commission of crime are not accomplices. Such as a prostitute’s partner or the extortionist’s victim.

c. Under modern, accomplice can be convicted even if principal never caught or acquitted.

i. At accomplice’s trial, prosecutors must prove principal in 1st degree committed crime. 

ii. C/l required principal to be convicted before accomplice could be tried.

d. Doctrine of innocent agency – one who uses an innocent person (someone with a defense of insanity, immaturity, duress or mistake) can be convicted as an accomplice.

e. Accomplices can be accessories to an attempt.

f. A person who has a duty to prevent a crime can be convicted as an accomplice if she fails to perform that duty (if mens rea is present). Some jurisdictions disagree.

6. Possible defenses for accessory before fact or principal in 2nd degree

a. No but-for defense. 

i. ( can’t argue others would have completed crime even w/o his aid or encouragement.

ii. Only Minnesota requires any connection but not as strict as but-for. State v. Ulvinen, 1981, reversing conviction of mom who responded “it would be best for the kids” when son told her he was going to kill his wife.

b. For the withdrawal defense, ( must remove all aid or encouragement before the crime occurs OR give timely notice to the police.
i. A few courts allow the defense if ( is not successful at withdrawing but tries hard to take back his aid or encouragement. 

ii. Most courts are unsympathetic to this b/c ( can always pick up the phone and call the police. Has to be timely but perhaps not enough time for police to stop crime. 

iii. States split on whether (’s motivation (fear of apprehension vs. moral reasons) matters to claim this defense. MPC doesn’t care.

iv. If ( waits too long to w/draw aid or encouragement, he may be guilty of being an accessory to the attempt or even guilty of a crime such as burglary. If he w/draws before the crime is unstoppable, he is not an accessory even if crime later occurs.

v. Commonweath v. Huber, 1958, ( convicted of robbery for being accessory before fact by lending robber his rifle. Not a defense that he went to police (b/c he overheard there that robbery had occurred and ran out to get his rifle back). 

D. Conspiracy
1. Elements

a. An agreement between at least two people, 

i. Wharton rule: Some crimes require at least three people b/c nature of crime makes two people’s participation necessary. Like adultery, incest or dueling. 

ii. May be implied from actions, such as two attacking another simultaneously.  

x. Williams v. U.S., 2d. Cir. 1954, liquor law violator bought off police; all convicted of conspiracy despite argument they acted as individuals, rather than as a group.

xx. So broad most (s who are accomplices are also conspirators.

iii. MPC only requires “agreeing.” Accepted by very few states. Allows conspiracy convictions of drunk plotting w/ statue or person plotting w/ undercover police.

iv. Chain agreements: Everyone connected w/ a criminal enterprise is pulled in even if didn’t know all others in conspiracy or all the crimes involved. Controversial.

b. with purpose to enter into that agreement, (a bit redundant) 

c. an overt act in furtherance of the agreement (majority requires)

i. Any overt act is usually sufficient, even ones that would not constitute an attempt, such as one person setting an alarm clock to get up for a bank robbery.

ii. Only one conspirator needs to do an overt act.

d. with the purpose to promote the unlawful act that is the object of the conspiracy
i. Can be unlawful w/o being criminal under federal law and common law as well as in some states. May be a tort, contract violation or “immoral” act.

ii. Contractor violated firm’s ethical policy. U.S. v. Conover, 11th Cir., 1985.

e. and with knowledge that the unlawful act is indeed unlawful.
i. Only required in a very small minority of jurisdictions, including California.

ii. Thus, ignorance of law would be an excuse for conspiracy such as a group of alumni planning a bingo fund-raiser not realizing such gambling is illegal.

2. Pinkerton doctrine: Co-conspirators are responsible for all “foreseeable” crimes in furtherance of conspiracy even if they didn’t participate in the specific crime. Some courts and MPC don’t accept or won’t stretch it from one end of a chain conspiracy to other end.
3. Partial or complete defenses


a. Withdrawal – ( must tell all other conspirators that he has quit the conspiracy.
i. ( is still guilty of conspiracy if an overt act was committed but is not guilty of any crimes that occur after he quits.

ii. Withdrawing starts statute of limitations running on conspiracy charges. Charges can’t be brought after a certain number of years after person leaves conspiracy or it ends. Also no incriminating statements made by co-conspirators after person’s withdrawal are admissible in evidence.

iii. Pinkerton v. U.S., 1946, brother guilty of other brother’s crime even though he was in jail at the time crime was committed b/c he had not withdrawn from conspiracy.

iv. Some courts allow withdrawal defense if ( acts totally inconsistent w/ membership in conspiracy. But an affirmative act is required. Rule wouldn’t have helped Pinkerton.

v. ( could end up withdrawing from conspiracy but not from being an accomplice b/c of different requirements for each.

b. Renunciation
i. MPC and many states permit if ( does it voluntarily (not motivated by fear of apprehension) AND persuades others not to commit crime before it occurs.
ii. Many states OK if ( timely notifies cops or substantially tries to thwart crime.

iii. Not allowed under c/l or in other states b/c it’s rewriting history.

iv. ( is no longer guilty of conspiracy. 

v. People v. Sisselman, N.Y. 1989, ( can argue renunciation even though he was not causal agent in preventing crime b/c his co-conspirator was undercover police agent.

c. Statute of limitations is up. Concealing crime does not keep a conspiracy alive.

4. Punished more severely than attempt and sometimes earlier than attempt. ( can be punished both for conspiracy in addition to attempt or addition to a completed crime, but cumulative sentences don’t happen very often in practice. ( couldn’t be punished for both under c/l and MPC rejects cumulative sentencing.

5. Justifications – fears of group crime (division of labor and moral support such crimes provide) and threats conspiracy presents to justice system (mob killing witnesses).

IV. Theft – Larceny


Common-law definition
 Changes

Larceny – 

possession
1. A trespassory 2. taking  and 3. carrying away 4. of the property 5. of another 6. with the intent to deprive the owner of the property permanently.


Many and MPC abolished “taking.”

Consolidated into theft.

Mislaid/lost property –

possession
7. At the time finder took it, he had a clue owner could reasonably be found and 8. at time finder took it, he had intent to deprive owner permanently of the property.


MPC and some states abolish “at time of” requirements. Consolidated into theft.

Mistaken delivery – possession
7. At the time of delivery (or taking), the recipient knew a mistake was made and 8. at time of delivery intended to deprive the owner permanently of the property.


MPC abolishes “at the time of” requirement.

Consolidated into theft.

Larceny by trick 
7. Deceptive means used to get possession.


Consolidated into theft.

Embezzlement – entrustment
1. Fraudulent 2. appropriation 3. of property 4. of another 5. by one entrusted w/ possession.


Consolidated into theft.

False pretenses – ownership 

or title
1. Misrepresentation 2. of present or past material fact 3. w/ the intent at the time to defraud victim 4. where victim relies on misrepresentation 5. in transferring title.
Consolidated into theft.

A. Required elements (or what makes the acquisition of wealth evil)

1. A trespassory (unlawful, wrongful)

2. taking (caption, control or possession) and 3. carrying away (asportation, moving)

a. Very minimal movement satisfies “carrying away” in most states.

i. Can’t be merely shifting the object; every part of it must move.

ii. Moving air conditioner off its base and four to six inches toward the door was enough to meet both of these elements. State v. Carswell, N.C. 1978.

ii. Some argue no validity b/c it’s the difference between rotating a pie (attempted larceny, b/c center wasn’t moved) vs. rotating a doughnut (larceny, b/c all of its parts were moved). 

iii. But others say it prevents merely touching property from being larceny and that the line has to be drawn somewhere. Naturally, right next to the line the distinction seems arbitrary.

iv. MPC abolished “carrying away” and so have many states but not CA.

x. D. can be convicted of attempted larceny if he went beyond mere preparation. For example, shoplifter in Meyer. 

xx. But makes it difficult to distinguish between attempt and crime.

b. “Taking” can occur even if property doesn’t leave the premises but some sort of concealment is usually necessary in these instances (shoplifting cases).

c. In rare instances asportation is satisfied but not caption.

i. People v. Meyer, California, 1888, “carrying away” was satisfied but “taking” wasn’t b/c the shoplifter didn’t realize the overcoat was chained. 

ii. Also would be the case if purse snatcher accidentally pushed the purse off a bridge into the water.

iii. But in People v. Rivera (Illinois, 1990), defendant “took” even though a chain stopped him from driving the car off the owner’s lot.

4. of the property
a. Must be tangible, movable objects (personal property) under c/l.

i. Some statutes now include intangibles such as stocks, bonds, checks and possibly even trade secrets (information).

ii. W/ trade secrets, states must be careful to balance concern over devastating to the economy w/ First Amendment concerns. (Proctor & Gamble, Ohio case, in which company tried to go after employees who talked to journalists).

b. Under c/l did not include real property (attached to the soil) if it was taken in one continuous act. 

i. Thus, it wasn’t larceny to take trees or gravestones.

ii. But it could be if trees were cut down one day and removed the next.

iii. “Continuous act” requirement dropped in modern statutes.

c. Computer services and time aren’t property (Lund v. Commonwealth, VA, 1977). 

i. Some modern statutes have expanded larceny to include labor and services.

ii. Electricity, gas, water & power always included (People v. Menaga, Ill. 1937.)

d. C/l distinguished between “domestic” (needed for a person’s livelihood such as horses) v. “base” (cats) animals but distinction no longer matters.

e. Value of the property usually is minimal or doesn’t matter. 

i. California considers reasonable and fair market value. Empty cigarette carton could be stolen (People v. Franco, 1970), but not free newspapers. 

ii. Others say must have value to its owner, not necessarily market value.

iii. Grand larceny is worth more than a statutory cut-off amount, usually $100. Petit (or petty) larceny less than $100.

f. MPC’s definition – anything of value, including real estate, tangible and intangible personal property, contract rights, choses-in-action and other interests in or claims to wealth, admission or transportation tickets, captured or domestic animals, food and drink, electric and other power.

5. of another person
a. Boarder who offered his clothes and bike as a security deposit but kept using them took “property of another.” Landlady had a superior right to possess them. Henry v. State, Georgia, 1900.

b. Also ( can steal stolen property. Protecting possession over ownership.

c. Most courts take c/l view that partner who steals from partnership has not taken “property of another.” But MPC rejects this view.

d. Under c/l spouses couldn’t steal from each other b/c hubby owned wife and her stuff. Modern: most states and MPC, a spouse’s property is “of another.”

6. with the intent to deprive the owner of the property permanently.
a. Wrongful borrowing, including forceful borrowing, is not larceny.

i. Oxford v. Moss, 1978, holding student who borrowed final exam did not commit larceny, also confidential information is not tangible property.

ii. People v Kunkin, California, 1973, holding newspaper employees could not have known a list of undercover narcotics agents was stolen property although the court found that the attorney general’s employee who took the information had this intent, rather than to borrow it, b/c he had quit his job.

iii. Some borrowing is criminalized but it’s not larceny. Joyriding and taking shopping/laundry carts are separate crimes with lesser penalties.

iv. If at any time he decides to keep it permanently, he is guilty of larceny even if he later returns it under c/l doctrine of continuous taking. Taking continues as long as ( possesses the property to avoid original rule’s “at the time of” construction. Doctrine may not apply to lost/mislaid property and to mistaken deliveries.

b. Defining “permanently.”

i. for the property’s useful life – returning football tickets after the game is over

ii. exposing the property to such risk that its return could be impossible – State v. Davis, N.J. 1875, Princeton students taking buggy and abandoning it.

iii. placing an unacceptable condition on the property’s return – Commonwealth v. Mason, 1870, hiding horse until owner offered reward. But reasonable conditions – storeowner who took hubcaps until their owner could show he was a customer and thus, legally parked Cincinnati v. Herron, 1971.

c. Other defenses

i. If you have sincere claim of right (even if incorrect), you lack this intent. Roark v. State, Indiana,1955, taking grain as an agreed-upon payment of a debt.

ii. Intent to pay: A person who gives or intends to give an equal or more valuable substitute for a fungible good that is for sale doesn’t have this intent. Mason v. State, Ark., 1877, patrons broke in and took beer while seller was asleep.

x. Some states don’t allow “intent to pay” as a defense if goods weren’t for sale.

xx. MPC – Intent to pay is a defense only if took goods for sale or reasonably believing the owner would have consented.

iii. ( must sincerely believe the property belongs to someone else but her belief doesn’t have to be reasonable. If ( stole something that was really hers but she believed it wasn’t, element 6 would be satisfied but not element 4.

7. Protects property interests, especially possession, and public’s general sense of security. C/l killed someone caught stealing but someone caught w/ stolen property paid damages.

B. Lost/mislaid property
1. Additional elements are added to the trespassory  element for finders of lost/mislaid property to commit larceny.

a. At the time the finder took the property, the finder had a clue the owner could reasonably be found and
i. May depend on the uniqueness of the item and where it was found. In Baker v. State, Ohio, 1876, pocketbook finder who had seen its owner in the area was convicted.

ii. If the property is indistinct at the time ( took it but a day later he sees an ad telling him who the owner is, he isn’t guilty of larceny if he keeps it.

iii. This is a mandate not to conceal, rather than to look diligently for the owner.

b. At the time the finder took the property, the finder had the intent to deprive the owner permanently of the property.
i. If ( found a watch with an engraved name and phone number and decided to return it, but then later she decided to keep it, she’s not guilty.

ii. Remember this intent can be formed at any time for some of other larceny crimes.

2. Majority upholds conviction when defendant found $200 by a hitching post and attempted to conceal his find. But dissent argued that first element was not met b/c the mere fact that it was a great deal of money was not enough to make it distinct and just b/c he acted guilty doesn’t make him guilty. Brooks v. State, Ohio, 1879.

3. MPC abolishes “at the time of the taking” requirements and instead mandates that the finder make reasonable efforts to find the owner. Thus, MPC assesses guilt based on one’s final intent (at least “final” w/in a reasonable period of time.) 

a. Some states have adopted. It’s unclear whether California has – statute appears to say “intent at any time” but doesn’t address clue issue.
b. C/l protects property and possession, while MPC protects only property interests.

4. Constructive possession rule – C/l initially only punished those who took mislaid (rather than lost) property. Mislaid property, such as a passenger leaving wallet in a cab, remains under constructive possession of owner and thus if cab driver takes it, he commits larceny.

5. Why the extra requirements? Such situations lack a threat to social order b/c they aren’t forcible in any way. C/l covers situation where someone dropped it right in front of you and you quickly grabbed and concealed it. Other finders-keepers may not need to be punished.

C. Mistaken delivery
1. Two elements are added to the trespassory element of larceny: 

a. At the time of delivery (or taking), the recipient knew a mistake was being made.
b. And at the time of delivery (or taking), the recipient intended to deprive the owner permanently of the property.
i. U.S. v. Rogers, 4th Cir. 1961, holding trial judge misstated rule by leaving out “at the time of” in case of bank teller giving back the wrong amount of money.

ii. Clerk gives me $20 too much in change. I notice right away, decide to keep it and start to rush out. But feeling guilty, I return it right away – guilty of larceny.

iii. I decide at the time to give it back, but I’m going to return it at the end of the day to teach the clerk a lesson. Then I decide to keep it and I spend it, but I get caught – not guilty of larceny.

2. When does taking occur?

a. Courts split on whether it occurs at the time of delivery or of discovery. Robinson v. State, Texas 1882, holding that defendant committed larceny when he bought a trunk believed to be empty, took it home, opened it and found clothing that he decided to steal.

b. Some courts distinguish between containers (delivery of such an item constitutes delivery of its contents as well, no larceny) and non-containers (could be larceny if items are discovered inside it after delivery).

3. Mistakes about value: Larceny doesn’t occur when both parties understand what items are the subject but one of them makes a mistake about their value under c/l or MPC. 

a. But what is the difference between value and identity? You know it’s a Picasso, but seller thinks it’s worthless. 

b. Also, case of boy who bought baseball card for $12 knowing the price must be a mistake. 

4. MPC – drops “at the time of the taking” and requires recipient take reasonable measures to restore property to person entitled to have it. MPC bases decision to punish on “final” intent. But how long after must one inform? What if error is discovered months later?

D. Larceny by trick “possession”

1. Seventh element added to regular larceny requirements: Deceptive means were used to obtain possession, but not ownership or title.
a. State v. Robington, Conn. 1950, holding ( committed larceny by trick when she was given a car to test-drive but didn’t return it or pay for it. The sale wasn’t complete b/c car was placed in her hands conditionally (only possession transferred).

b. Distinguished from false pretenses, in which deceptive means lead to a transfer of title.

c. Crime looks at victim’s intent – victim has to be tricked.

2. Major expansion of larceny law. C/l originally punished this as felony and false pretenses as a misdemeanor. Why?  B/c w/ false pretenses, the owner intended to permanently give the property away. The owner didn’t lose something he wanted to keep. Simply made a bad deal. Today many states punish both as felonies.

E. Receiving stolen property, three elements required.

1. The property was received, concealed or withheld by the accused, 

2. such property had been stolen and 

3. the accused knew the property had been stolen. People v Kunkin, California, 1973, third element wasn’t met. But journalists possibly could have been convicted of embezzlement.

V. Theft – Embezzlement & False Pretenses

A. Embezzlement “entrustment”– required elements 

1. the fraudulent (evil state of mind)

a. Some jurisdictions hold this means the “intent to deprive another of his property” b/c the immediate breach of trust makes the offense. People v. Talbot, California, 1934, holding chairman who openly borrowed company funds for his personal use but intended to pay it back was guilty of embezzlement.

b. Other jurisdictions say this means the “intent to deprive permanently” and thus borrowing would not be embezzlement. But borrowed cash is not the same as what is returned so ( is guilty for borrowing money even in “permanently” jurisdictions.

c. Claim of right is a defense.

d. Intent to pay or to substitute equivalent property for embezzled property is NOT a defense. 

2. appropriation – the use of property in a manner inconsistent w/ what the owner has authorized. Misappropriation is the criminal act that characterizes  embezzlement just as “taking” characterizes larceny.

a. Could be merely using a photocopier or a computer for your personal use, makes it very easy to go after political opponents. But you have to know your use is unauthorized.

b. Even more dubious extension is some statutes that say any shortage in the accounts of a public official is a basis for convicting him of embezzlement – eliminates necessity of proving misappropriation.

3. of property 4. of another
a. People v. Yannett, N.Y. 1980, funds were paid to nursing home, so the nursing home couldn’t embezzle its own property when it didn’t refund the residents after receiving payments from Medicare. (Breached a contract instead.)

b. MPC expands this concept so nursing home could be convicted.

5. by one who has been entrusted w/ possession.
a. Access is not enough; it must be a relationship of “special trust and confidence,” “special right of access to, or control or possession of, the money, article or thing of value which is appropriated.” 

b. Warren v. State, Indiana, 1945, maintenance employee who stole Prestone from his workplace and sold it for profits merely had access to the building where it was stored; there was no “relation of special trust in regard to the article appropriated.” (This was larceny, not embezzlement.)

6. Master-servant theft which didn’t fit larceny led to embezzlement laws.

a. Embezzlement is less prosecuted than larceny b/c criminal is someone everyone knows – white-collar crime. Usually secretaries, not higher level people, get prosecuted.

b. Underreported; most companies handle it internally and avoid the bad publicity.

B. False pretenses “title-ownership”– required elements (in most jurisdictions) 

1. a misrepresentation
a. Generally not expressions of opinion or puffing in the sale of goods. 

b. But value can be a known market price that you can lie about or can be too subjective to lie. Difference between asking what wheat is worth today vs. asking what farm is worth.

c. Misrepresentations to obtain educational services, such as falsifying transcripts to get into a university or lying about your address to get your child in a better school district, can be false pretenses.

d. But writing bad checks is considered a separate crime w/ different elements and usually lesser penalties.
2. of a present or past material (crucial) fact 

a. If you misrepresent a portion of your status, if it’s material, it can be enough.

b. Majority view: A promise is not a present material fact. 

i. Chapin v. U.S., D.C. Cir. 1946, holding (s in liquor business who told woman they’d buy her stamps and just took her money did not commit false pretenses.

ii. Future facts traditionally excluded b/c courts unwilling to punish criminally every person who failed to follow through on a promise.

c. Minority view (including California): Promises count b/c ( is presently misrepresenting his future intent. This fills in the hole b/c otherwise too many guilty would go free and criminal penalties are necessary for swindlers.

d. MPC compromise: Includes false promises as well as formulations to ease business-related fears. Look at actions in context, i.e. did businessman submit to civil remedies for breaching a contract or did he flee the country?

3. with the intent (at the time) to defraud the victim 

a. ( knew the misrepresentation was false or he did not know whether it was true or false and nevertheless represented it as true AND 

b. ( intended to take something he knew was not his and to which he had no right. 

c. Claim of right is a defense in most states.

d. Honest mistakes are OK.

e. If ( intends unconditionally to return the property w/in a reasonable period of time, this element isn’t met.

f. Acts are required; omissions are not enough, although the modern trend is expanding the areas where an affirmative duty to disclose exists. For example, if ( and victim were in a fiduciary or confidential relationship.

g. Monetary impact on the victim doesn’t matter.

4. where the victim relies on the misrepresentation – Belief can be slight (protects fools). Prosecution has burden of proving the victim relied on the misrepresentation, but jury may consider the absurdity of the misrepresentation in determining whether the victim was actually deceived. Exorcising evil spirits case.

5. in transferring title to some property.
a. If title is transferred it can’t be any crime but false pretenses.

b. But remember it also can’t be a future promise or it’s not a crime at all in most states.

C. Consolidating into crime of theft
1. Majority, including California, have consolidated larceny, embezzlement and false pretenses into one crime of theft. MPC also includes extortion and receipt of stolen property.

2. Each individual juror has to believe all the elements of a particular crime, such as larceny, but juries can disagree about which specific theft crime has been committed.

3. Claim of right can be used as a defense for all three of these crimes.

4. Pros & cons

a. Eliminates need to determine whether person took possession or title when it’s clear he committed one of the crimes. 

i. Oklahoma case – 29 cases of beer but told cashiers it was 29 six-packs. He paid for a quarter of what he got. Charged with false pretenses. Overturned b/c crime committed was larceny.  He wasn’t given title to all the beer. 

ii. Also Michigan – switching price tags at the store. Charged with larceny. Overturned b/c it was false pretenses b/c given title (wrong price).

b. There must be reasonable doubts if jurors haven’t agreed on the facts to agree on what kind of theft ( committed. Covers up for incompetent prosecution.

VI. Aggravated Property Crimes


Common-law definition


Changes

Robbery
Larceny plus 7. taking by force or causing the victim to fear threat of immediate force and 8. taking from the victim or from the immediate presence and control of the victim. 


MPC (perhaps unnecessarily) leaves out 8.

Armed robbery
Robbery committed while possessing a dangerous weapon.
MPC  describes specific threatening conduct, no “weapon” requirement.



Burglary
1. The breaking 2. and entering 3. of the dwelling 4. of another 5. in the nighttime 6. w/ the intent to commit a felony.


1. The unauthorized entering 2. of a building or structure 3. w/ intent to commit any crime.

Extortion   (coercion)
1. The use of a specified threat 2. in an attempt to obtain 3. property from or action by another.


Overlaps with bribery.

Bribery

(voluntary deal)
Bribery is a corrupt offer or solicitation of payment for an official act. 


Overlaps w/ extortion. Expanded to cover other situations.

A. Robbery
1. The six elements of larceny plus (7) the taking must be accomplished by force OR by causing the victim to fear the possibility of immediate force and
a. Can’t rob a dead person. Technically not robbery if person is dead and intent formed after victim’s death. But some cases say if interval short between killing and taking, ( could be convicted of robbery even if intent to steal was formed after the victim’s death.

b. No force if victim takes drug as long as it is knowingly and voluntarily.

c. Robbery vs. larceny in case of purse-snatching: Most courts hold the force required for robbery doesn’t exist if item taken from the owner’s grasp and control so suddenly the owner doesn’t have time to resist.

d. Interpretations of immediate fear
i. In most jurisdictions, a victim merely has to be frightened by (, even if an ordinary person would not have been scared under similar circumstances.

ii. Some states use objective standard instead: The victim doesn’t have to be afraid as long as the circumstances would have induced fear in mind of a reasonable person.

iii. MPC: “It is not the victim’s reaction to the actor’s conduct that controls, but the purposeful behavior by the actor in communicating the threat of injury.”

e. Threatening a third person will also fit the definition of robbery.

f. Use of force to escape

i. Under c/l, crime was not raised from larceny to robbery or from simple robbery to armed robbery b/c the force didn’t occur at time of taking.

ii. Modern statutes may include using force to escape under robbery.

2. (8) the taking must be from the person OR from immediate presence and control of the victim.
a. 
C/l can be stretched pretty far. Example: Thief makes victim call another thief to tell him where stuff is hidden in house. Stuff is under victim’s “control.”

b. MPC leaves out requirement.

3. Claim of right defense

a. C/l, MPC and most states say it is a defense b/c robbery includes all the elements of larceny and larceny allows claim of right defenses. 

b. But trend: States are partially or fully rejecting it – eschewing self-help through violence. 

c. Some states distinguish between actual property (accept claim of right defense) and debts (not taking the exact same currency so no claim of right defense). State v. Mejia, N.J. 1995, robber kills guy who wouldn’t give back some $ he gave him for safekeeping.

d. California distinguishes between disputed debts and undisputed debts.

B. Armed robbery – robbery committed while possessing a dangerous weapon.
1. What is a dangerous weapon?

a. A German shepherd, a hammer, a shoe, a nasal inhaler, a finger in a vest. A hairbrush in a case where ( pointed a concealed one at a restaurant cashier who had seen him with a real gun during four prior robberies. 

b. Courts split as to whether a toy gun qualifies.

c. Some states look to the objective use of the device while others consider the subjective view of the victim.

d. Some (CA) have sought to narrow definition to avoid some of above absurdities.

2. Can still be armed robbery even if weapon remains concealed and is not brought to the attention of the victim.

3. MPC – robbery is first-degree felony if the ( attempts to kill anyone or purposefully inflicts or attempts to inflict serious bodily injury. “Weapon” is not in definition.

C. Extortion
1. Most statutes require:

a. the use of a specified threat 

i. Qualifying threats vary by state. May include: threats of bodily harm to person or family or to accuse victim of crime or disgrace. Pg. 546.

ii. May be implicit or explicit.

iii. Differs from robbery: Threat over future, rather than immediate, force. 

b. in an attempt to obtain (or, in some states, actually obtaining) 

c. property from (not of) another person, or some action by another person.
i. Some states might not include action.

ii. Some do not allow intangibles, such as the freedom to contract with the garbage collectors of one’s choice.

2. At c/l, crime was a misdemeanor and solely concerned official misconduct. Today, general and vague statutes leave lots of room for prosecutorial abuse.

a. State v. Harrington, Vt. 1970, divorce lawyer (later pardoned) convicted of extortion. Set up a sting operation to catch adulterous hubby and then threatened to reveal hubby’s acts (adultery and sneaking stuff around customs) if he wouldn’t settle. 

b. Definition may include negotiations and breaking contracts. Alan Dershowitz accused in Allen/Farrow custody support.

c. McCormick v. U.S., 1991, extortion conviction overturned for W.Va. legislator, who sponsored a bill for campaign contributors. S.Ct. says for official action or inaction, there must be an explicit quid pro quo. Legislator was acting in donors’ benefit before he received contribution. (No quid pro quo required for extortion that doesn’t deal with color of office.)

3. States split over whether claim of right is a defense, but most say no.

a. More likely to be a defense w/ disclosure, rather than physical injury, threats, and must have something to do w/ the claim of right unlike Harrington’s customs threat.

b. U.S. v. Jackson, 1999, federal extortion law, Autumn Jackson’s threat to Cosby had to be “wrongful.” $40 million was more than she could legitimately say was a claim of right.

4. Differs from compounding in that transfer of property is by mutual agreement in exchange for agreeing to conceal or not prosecute a crime. Some states now punish both parties, but traditionally only recipient was charged. Compounding must be explicit quid pro quo.

5. Should this be a crime?

a. It’s a legal trade – threatening to commit an act of free speech and soliciting money. But exchange isn’t free b/c  extortionist can threaten again.

b. Extortionist is a benefactor unlike a gossip b/c you can buy his silence. But this is inefficient capitalism b/c no real service is provided.

c. Reduces gain from crime. It’s a private enterprise that deters immoral behavior. But this undermines public law enforcement.

D. Bribery

1. Bribery is a corrupt offer or solicitation of payment for an official act.
a. Official duties usually defined broadly.

b. Exception: State v. Bowling, Arizona, 1967, legislators who were paid to testify on resident’s behalf for a liquor license, were not acting w/in their official duties. Overturned by statute.

c. Explicit quid pro quo usually required.

d. MPC eliminates “corrupt” and defines prohibited types of arrangements. Pg. 570.

2. C/l distinguished bribery from extortion; today a lot of overlap.

a. Extortion was use of coercion against a victim under duress; bribery was voluntary payment to obtain a special favor. 

b. Both parties can be punished for bribery.

c. Bribery penalties are generally less than extortion penalties.

3. Expanded to include witnesses, jurors, commercial bribery, bribery in sports, etc.

4. Possible defenses


a. Irrelevant whether bribe was ever paid.

b. Irrelevant if public official was legally bound to perform the act or would have done so anyway w/o the bribe.


c. Extortion is not a defense in many states and under MPC.

5. Differs from illegal gratuities – a “reward” for an act a public official will take or has taken. Almost a quid pro quo – I will give you this and I hope you do this. (Bribery – I will give you this and you agree do this.)

E. Burglary
1. Common-law definition:
a. the breaking
i. Creation of a breach or opening.

ii. Can be constructive, ( uses a threat or trick.

b. and entering c. of dwelling d. of another e. in nighttime f. w/ intent to commit a felony.
2. Typical modern statute:

a. the unauthorized entering
i. Entry must be wrongful.

x. People v. Gauze, California, 1975, ( can’t be convicted of burglary for entering own home to shoot roommate because he had an absolute right to enter.

xx. Right to enter store or building is conditional upon entering w/ a purpose consistent w/ why the building is open.

xxx. MPC: It’s only burglary if ( has no right to be there for any reason.


ii. Occurs as soon as any part of (’s body enters.

b. of a building or structure
i. May include office, car, store, telephone booth or an ATM if it’s built into a bank wall.

ii. Some states distinguish 1st- and 2nd -degree:

x. By whether it was residence. Not inhabited if owner is dead. 

xx. Or by whether it was “in the nighttime.”

c. w/ the intent to commit any crime (majority & MPC view).

i. CA says any felony or larceny.

ii. Intent must exist at the time of the entering (and/or breaking).

3. First-degree can be basis for felony-murder and in some states, (California) one of three strikes. (Boy took ice cream from school cafeteria, convicted of burglary & larceny).

4. Many states have also criminalized trespassing, unprivileged entry onto land or inhabited structure. Queen of England nighttime visitor acquitted.


Voluntary manslaughter if these are

in the heat of passion.

Involuntary manslaughter –

gross negligence/wanton recklessness,

less than what’s needed for murder.

VII. Homicide

Mens rea usually determines type and punishment
A. Murder = mens rea of malice aforethought, w/ four meanings below + act of killing + death caused by act and proximate cause of act.

1. Intentional or knowing (willful means intent to kill)

a. First-degree murder if killing was also committed w/ premeditation and deliberation; w/o premeditation & deliberation, it’s 2nd degree.

b. Premeditation means future planning, although some courts have found it can be as short as a few seconds.

c. Deliberation means logically calculated rather than frenzied. But some courts may define it as awareness of one’s actions, confusing its meaning w/ willful.

d. Commonwealth v. Carroll, Penn. 1963, husband who killed his nagging and sadistic wife premeditated in the few seconds between picking up a gun and shooting her while she slept. Court interprets deliberate to mean awareness.

e. California’s Anderson (1968) factors for p & d: (’s planning activity, (’s prior relationship/conduct toward victim from which motive could be inferred and manner of killing so particular and exacting ( killed by preconceived design. 

i. Test wasn’t met in Anderson’s violent stabbing of girlfriend’s child, opposite result Pennsylvania would have reached. 

ii. CA diluted factors in People v. Perez, 1992. Factors sufficient but not exclusive.

f. Evasive conduct after the killing may or may not indicate premeditation. Split.

g. P & d requirements make 1st-degree murder a specific-intent crime.

h. Diminished capacity – Allows psychiatric testimony to show ( was incapable of p & d, although he doesn’t qualify for insanity defense. Usually reduces to 2nd-degree murder.

i. Evidence showing ( lacked capacity to form necessary mental state no longer admissible in CA b/c Twinkies defense reduced assassin’s crime to voluntary manslaughter in 1978 killings of S.F. mayor and council member. CA does allow such evidence to show ( did not in fact form a required specific intent.

ii. Some states recognize it as partial defense for homicide.

iii. Even fewer states allow it as defense for other specific-intent crimes b/c they don’t want (s to get off completely and there often isn’t a lesser crime.

i. Can be reduced to voluntary manslaughter if ( acted in the heat of passion.

j. Is this how 1st and 2nd degree should be distinguished? Is planning out who to kill worse than killing people like flies in fits of rage? 

i. Domestic cases are less likely to be 1st degree.

ii. Euthanasia cases are easily 1st degree.

2. Intent to cause grievous bodily harm 

a. 2nd-degree murder, unless ( acted in the heat of passion (voluntary manslaughter).

b. MPC and most states no longer make this a separate category but it could still be murder if it falls under extreme recklessness.

c. Commonwealth v. Dorazio, Pennsylvania, 1950, former heavyweight prize fighter who beat a co-worker to death with his fists convicted of 2nd-degree murder.

3. Extreme recklessness – indifference to human life, depraved-heart murder, unintentional homicide, implied malice aforethought

a. 2nd-degree murder, unless ( acted in the heat of passion (voluntary manslaughter).

b. Most courts & MPC require: ( must be conscious of extreme risk and disregard it.

i. Commonwealth v. Malone, Penn., 1946, ( convicted of 2nd-degree murder for playing Russian roulette; he fired three times and third time killed friend. Also 2nd-degree murder in cases in which first shot killed other person.

ii. Drunk driving most often involuntary manslaughter but may be murder if ( aware, had previous convictions and driving recklessly. Some (California) have separate crimes, such as gross vehicular manslaughter while intoxicated.

iii. Berry v. Superior Court, Cal, 1989, prosecutor allowed to try ( fond of dog fighting on charges of 2nd-degree murder when his pit bull killed a neighborhood child. But ( ultimately convicted of involuntary manslaughter.

c. Irony – someone acting w/ extreme recklessness can be convicted of murder, but someone who intended to kill can get a lesser penalty if acted in heat of passion.

4. Intent to commit specified felonies (felony-murder rule)

a. Transferred intent or constructive intent doctrine – the intent to commit a particular felony is transferred to act of killing to find culpability. 

i. Applies even if underlying felony failed, was only an attempt.

ii. Criminal takes victim as he finds him – applies even if victim dies of heart attack during or shortly after felony. People v. Stamp, California, 1969.


iii. Makes it much easier for prosecution to get murder, esp. 1st-degree murder.

b. All states except two have the rule. MPC (adopted by 1 state) creates rebuttable presumption that the person acted w/ “extreme recklessness.” Thus, ( can get off by showing he was careful. 

c. 1st -degree murder if it’s listed in the state’s statute. California includes: arson, rape, carjacking, robbery, burglary, mayhem (battery w/ intent to disfigure), kidnapping, train wrecking, sodomy, lewd or lascivious acts involving kids, oral copulation, and penetration by a foreign object.

d. 2nd-degree murder if the felony is “inherently dangerous to human  life.”

i. Most states measure it by considering whether it is inherently dangerous in the abstract and/or was committed in an inherently dangerous fashion.

ii. Some states (CA) measure it only in the abstract.

x. People v. Hansen, California,1994, ( convicted of murder b/c shooting at inhabited dwelling (even if believed no one is at home) is inherently dangerous.

xx. This approach is a tougher standard, addresses worry that all felonies will come out dangerous b/c in hindsight we know a death occurred.

iii. Whether drug trafficking is inherently dangerous has not been resolved in California but some other states have said yes, in particular circumstances.

e. Defenses
i. Not listed or not inherently dangerous.
ii. Merger doctrine – rule not applied b/c felony merged w/ resulting homicide.
x. Majority: Doctrine is only a synonym for felonious assault and battery b/c of practical reason: Otherwise f-m would apply to almost all killings.

x. CA has used more aggressively, considering whether the underlying felony was assault-like. Beating death but not malnutrition/starvation death merges w/ felony child abuse. Burglary merges if the (’s specific intent was to commit assault. But kidnapping does not merge even when sole intent was to commit assault and Hansen felony did not merge.

xxx. A few states don’t recognize this doctrine at all.

xv. Why this doctrine? Lets off many who intentionally kill or inflict injury. It’s effective to punish only those that accidentally kill while committing a felony b/c only they can be prodded to be more careful criminals. 


iii. Agency/third-party issues
x. Majority: agency doctrine – f-m doesn’t apply if the killing is directly attributable to the act of one other than ( or those associated w/ him in unlawful enterprise.
xx. Minority: proximate cause theory – If felony sets in motion a chain of foreseeable events, liability attaches to any deaths. People v. Dekens, Ill. 1998, ( convicted of felony-murder for death of co-felon shot by police officer.

xxx. Another minority view: Under either theory, if a felon was killed, f-m rule doesn’t apply. Majority disagrees b/c deterrence maximized if all victims included regardless of identity.

xv. CA only: If felon is guilty of murder b/c of extreme reckless and extreme reckless occurred during listed felony, it is 1st-degree reckless murder.

iv. “In furtherance” requirement – A number of jurisdictions limit f-m to cases in which the killing occurred in furtherance of the underlying felony.

x. U.S. v. Heinlein rape case, overturning two (s’ convictions b/c co-felon’s stabbing after victim slapped him was “independent of any common purpose to rape” and “frustrated and defeated common purpose.”

xx. Could argue felony ended before death occurred. Some states say felony ends after drugs are sold so dealer isn’t liable for overdose deaths.

v. Causation – underlying felony must have caused the death, but most stretch causation pretty far for f-m rule. Was it a cause or merely coincidental?

x. People v. Taylor, California,1980 – drug dealer guilty of f-m even though heroin alone would not have caused the death (combo of alcohol & heroin).

xx. King v. Commonwealth, Virginia, 1988, holding no causation b/c plane would have crashed anyway even if its cargo had been legal.

vi. Ten states have an affirmative defense for unforeseeable deaths if certain other requirements are met.

f. Why the felony-murder rule?

i. Encourages criminals to be careful or deters dangerous felonies altogether. But how does one deter an unintended act? What about the gentleman bandit – one of his victims still had a heart attack?

ii. Criminal shouldn’t complain about consequences no matter how unexpected. On the other hand, it’s more appropriate to use sanctions against the particular harm the criminal actually intended.

iii. Devalues life if crimes that take human life aren’t punished equally. On the other hand, many crimes that take human life aren’t punished equally i.e. mitigating heat-of-passion.

iv. The result sometimes matters more than the mens rea. On the other hand, criminal law should care about degree of guilt.

v. Avoids ambiguities and perhaps false excuses of “it was an accident.” 

g. Misdemeanor manslaughter – punishes as involuntary manslaughter any killing that occurs in the commission of an unlawful act such as a traffic violation or a felony not included under f-m rule.

i. MPC rejects it and so have a number of states. 

ii. Other states limit it, such as malum in se (inherently evil misdemeanors) vs. malum prohibitum (technical misdemeanors, evil only b/c law prohibits it).

5. MPC defines murder as committed knowingly or purposefully or w/ extreme recklessness and indifference to human life. 

a. Murder isn’t divided into degrees b/c p & d is meaningless; most states disagree.

b. Remember f-m rule is a rebuttable presumption of extreme recklessness.

6. Sentences: First-degree murder is usually 25 years to life in prison or death; second-degree is usually 12-15 years to life.

B. Voluntary manslaughter (heat of passion)

1. Intent to kill, intent to cause grievous bodily harm or extreme recklessness is mitigated b/c ( was provoked and killed in the heat of passion.
a. Why? Provocation not a defense for any other crime.

b. Are these cases where person partly deserved to die or where killer partially excused b/c passion made him less responsible for his conduct?

2. Provocation must be one that would cause a reasonable person to lose their cool and not have enough time to regain their composure. 

a. Under c/l, specific acts and only these acts were sufficient provocation:

i. Witnessing an act of adultery by one’s wife (not one’s husband).

ii. a serious assault or battery

iii. mutual combat

iv. an unlawful arrest

v. commission of a crime against a close relative.

b. Modern approach: would circumstances provoke a reasonable person?
i. Mere words are usually not enough. Seems to want to prevent those mistaken about the provocation from getting only voluntary manslaughter.

ii. Some courts permit a series of provoking events, such as domestic violence, to be reasonable provocation but others don’t.

c. State v. Thornton, Tennessee, 1987, holding ( who fatally shot wife’s lover in the hip after catching them in bed acted in the heat of passion.

d. MPC and a few states allow juries to consider reasonableness from (’s perspective, even though a reasonable person would not have lost his cool.

i. Permits more flexibility in punishment.

ii. But when would killing not be reasonable from killer’s point of view?

3. Passion is typically rage, but may also be fear or any violent and intense emotion sufficient to overrule reason.

4. MPC defines manslaughter as homicide committed recklessly OR which would otherwise be murder but is committed under influence of extreme mental or emotional disturbance. Does not specific voluntary or involuntary.

5. Diminished capacity defense may also be used to mitigate not only p & d but also malice aforethought, thus reducing murder conviction to voluntary manslaughter.

6. Sentence is usually about three years to 11 years in prison.

C. Involuntary manslaughter – gross negligence
1. Gross negligence/wanton recklessness in committing an unlawful act or a lawful act in an unlawful way. 

a. Majority (California): Reasonable person would have been aware of risk even if particular ( wasn’t aware and wasn’t capable of being aware.

b. Minority requires actual awareness of the risk.

c. Distinguished from 2nd-degree murder either b/c it’s a lesser degree in terms of malice or b/c the (’s conduct is a little less risky.

2. Some examples

a. Commonwealth v. Welansky, Mass., 1944, owner convicted of involuntary manslaughter for fire deaths in overcrowded nightclub w/ blocked exits.

b. Commonwealth v. Feinberg, Penn., 1969, storeowner on Skid Row sold fuel, Sterno, to homeless knowing they would drink it. Some died b/c maker had increased formula’s potency. Convicted of involuntary manslaughter.

c. Commonwealth v. Woodward, Mass., 1998, judge reduced nanny’s sentence to involuntary manslaughter in baby-shaking case.

3. MPC has two crimes, manslaughter “committed recklessly” (but less recklessly than murder) and negligent homicide.

4. Contributory negligence is not a defense in any criminal action.

5. Sentences: About one to four years in prison.

6. Why prosecute people who can’t be “deterred” b/c they didn’t know the risk?

a. Need for retribution.

b. Can’t be certain they didn’t know since most people do know.

c. Result is too serious, a death, not to punish even a stupid mistake.

D. Death penalty
1. 38 states and federal government have it. 

2. Supreme-Court-imposed restrictions
a. Statutes must have aggravating vs. mitigating factors.
 i. Furman v. Georgia (1972), holding standardless discretion in capital cases violates 8th Amendment’s ban on cruel and unusual punishment b/c decisions are freakish and random at best, or influenced by discrimination at worst.

ii. Woodson v. N.C. (1976), striking down statute w/ mandatory death sentences for certain crimes as violating 8th Amendment. Guided discretion is required.

iii. Gregg v. Georgia (1976), upholding statute w/ guided discretion of lists of aggravating and mitigating factors.

iv. Typical aggravating factors (vary by state): killing for financial gain, killing a police officer or prison guard, killing more than one person, killing in order to escape lawful custody or avoid arrest, history of violence. 

x. Most of the listed felonies for felony-murder are aggravating factors and S.Ct. says this is OK. 

xx. Aggravating factor of “outrageously or wantonly vile, horrible or inhuman” declared unconstitutionally vague in Godfrey v. Georgia (1980). Must be narrowed to purposeful torture or aggravated battery.

v. Mitigating factors MUST include character, prior record and other circumstances of the crime. 

x. Lockett v. Ohio (1978), overturning statute that had only three mitigating factors (if ( under duress or had a mental deficiency or if the victim had induced or facilitated the offense) in sentencing getaway driver to death for f-m. Dissent fears sliding down slope back to unlimited discretion.

xx. Empirical evidence shows doubts about guilt is a major reason why juries don’t impose death, but juries are not required to consider this.

b. (’s role/participation in the crime
i. States generally require a 1st-degree murder conviction.

ii. Emmund v. Florida (1982) – 5-4 decision holding 8th Amendment prohibits executing ( “who does not himself kill, attempt to kill, or intend that a killing take place or that lethal force will be employed.”

iii. Tison v. Arizona (1987) – holding 5-4 “major participation in the felony … combined w/ reckless indifference to human life, is sufficient to satisfy the Emmund culpability requirement.” Upheld death sentence of teens who helped dad escape from prison; dad killed family to obtain getaway car.

c. Age – Criminal must be 16 or older at the time the crime was committed. 

i. May run afoul of some international agreements that set the age at 18.

ii. Executing 15-year-old is cruel & unusual punishment (Thompson v. Oklahoma, 1988), but executing 16-year-old isn’t (Stanford v. Kentucky, 1989).

d. May only apply to murder convictions.
i. Coker v. Georgia (1977) – struck down statute imposing execution in rape of woman b/c “grossly disproportionate & excessive punishment.”

ii. Unclear if court would allow certain other crimes, such as rape of a child.

e. Mental illness considerations
i. Unconstitutional to execute insane (. Ford v. Wainwright (1986). ( will be treated until she is sane enough to be executed. Guidelines aren’t clear b/c hasn’t come up too often.

ii. Not unconstitutional if ( is mentally retarded w/ the reasoning capacity of a 7-year-old (Penry v. Lynaugh, 1989) or if ( is merely mentally ill.

3. Other constitutional challenges

a. S.Ct. holds 6-3 death penalty doesn’t violate due process clause of 14th Amendment, McGautha v. California, 1971.

b. Statistical evidence that death penalty is racially discriminatory is insufficient to declare it unconstitutional; ( must show imposing it in his particular case was racially biased. McCleskey v. Kemp, 1987, S.Ct. 5-4.


i. Some states warn juries about avoiding racial bias.


ii. Could also be prosecutorial discretion problem in deciding to seek death.

c. Federal court’s role is to ensure that ( got a fair trial, not that ( got the right result. Threshold extraordinarily high to consider new evidence of innocence b/c disrupts “need for finality.” Herrera v. Collins, 1993.

d. Victim-impact evidence OK to include in sentencing factors. Payne v. Tenn., 1991.

e. 1996 act after Oklahoma City bombing put new limits on habeas corpus petitions.

4. How death sentences are imposed

a. Most states use juries to impose death sentences but may be imposed only by judges or by some combination of the two.

b. Jurors can’t be excluded by statute from serving if they have “conscientious scruples against capital punishment” as long as they are not so opposed they would be unable to decide impartially. Witherspoon v. Illinois (U.S. 1986).

c. Most states provide for automatic review, including challenges to conviction and sentence. Proportionality review is no longer constitutionally required – i.e. compare (’s sentence to the sentences imposed in similar cases, but 23 of death-penalty states require it.

5. Methods of execution

a. S.Ct. has never declared any execution type unconstitutional, but the 9th Circuit has declared the gas chamber unconstitutional.

b. Most states use lethal injection (32), followed by electrocution (11), lethal gas (6), hanging (3) and firing squads (3). Some states offer options. 

VIII. Rape

A. Statutory rape – Victim cannot lawfully give consent unless she is of age of consent.
1. Age of consent ranges from 12-18, with 16 the most popular choice. Some states require ( be a certain age and/or a certain number of years older than the victim.

2. Law makes conclusive presumption that victim is too naïve to consent. 

a. Cannot be rebutted by evidence of girl’s actual comprehension/experience.

b. But, under c/l, victim’s chastity was required for a conviction. 

c. Today promiscuity may be a defense (MPC) but states are starting to abolish it.

3. Historically, crime was gender-specific but today most statutes are gender-neutral, although this is not constitutionally required.

4. Strict liability: Thus mistake of fact is never a defense in many states.

a. Garnett v. State, Md. 1993, (, 20, convicted even though he believed girl, 13, was 16 and that she consented, and his social age of 12 was w/in 4 years of her age. (Statute prohibited sex between one under 14 and another at least 4 years older.)

b. California makes one limited exception: Reasonable mistake of fact a defense for two peers older than 14. People v. Hernandez, California, 1964.

c. MPC – reasonable mistake of fact is a defense only to crimes in which age of consent is older than 10.

5. MPC – Man convicted of rape for sexual intercourse w/ girl under 10. Either gender convicted of deviate sexual intercourse for sexual intercourse w/ one under 10. Either gender guilty of lesser corruption of a minor for sexual intercourse if complainant is under 16 and the ( is at least 4 years older. Sexual assault misdemeanor – sexual contact w/ any person under 10 or w/ any person under 16 if ( is at least 4 years older.

6. Sentences tend to be significantly less severe than other rape cases but they could be as high as 20-50 years in prison. 

7. Why this crime?

a. Traditionally it was to protect girl’s eligibility for marriage and thus her value to her father as an object, a means to enhance the family’s wealth.

b. Today, protecting against own immaturity and dangers of unprotected sex and pregnancy. Is this the way to go about it? Promotes idea sex is shameful and makes it hard to discuss healthy choices and birth control.
B. Forcible rape
1. C/l definition:

a. Sexual intercourse 


i. Modern statutes count any minor penetration, including by foreign objects.

b. by a man (not her husband) c. against a woman 

i. Majority of statutes today are gender neutral. MPC is not.

ii. Under c/l, a husband could not rape his wife b/c she was his property and later b/c she gave a generalized consent to sex when she married the man.

iii. Modern: 32 states have abolished exemption but marital rape may be punished less severely. 18 states that have partially abolished it may punish only certain types but a few have extended exemption to cohabitants or voluntary social companions.

iv. MPC keeps exemption for all sex offenses. Judicial separations avoid exemption.

v. People v. Liberta, New York, 1984, eliminating exemption and making statute gender-neutral. Marriage is “not a license for a man to forcibly rape his wife w/ impunity.” Courts intrude on family life for d/v. The rape, rather than prosecuting it, is what defeats hopes of reconciliation. False claims are concern w/ many crimes. Nothing shows consequences of marital rape are less severe than with other forcible rapes.

d. by force and 

i. Originally meant a threat of immediate grievous bodily harm.

x. Many states (California included) have eliminated “grievous” part.

xx. A few allow other kinds of immediate threats.

ii. Threat had to explicit but today California and others allow it to be implicit.


iii. Force of rape alone is not enough.


iv. Most rapists do not use a weapon.

e. against her will 

i. “Utmost resistance” originally required, even though one wouldn’t expect a robbery victim to resist. 


x. No longer necessary in any state.

xx. But absence of utmost resistance may be sign of whether ( honestly and reasonably believed he was engaged in consensual sex.

ii. Now “reasonable resistance” in many states. 

x. Victim must resist and her resistance is overcome by force or she didn’t resisted b/c she feared for her safety. Her fear must be reasonable and honest if there isn’t any other proof of actual force or physical resistance.

xx. State v. Rusk, Md. 1981, affirming acquaintance rape conviction in which ( took victim’s car keys, victim was afraid, said ( lightly choked her. But judges very divided – of 21 who looked at case, 11 said no rape.

 xxx. Very hard to define. In some cases jury finds no reasonable resistance b/c victim asked rapist to use birth control or condom. 

iii. Some (California) have eliminated the requirement. People v. Iniguez, 1994, victim did not cry out or resist when family friend’s boyfriend got on top of her while she was sleeping and raped her. Also unreasonable fear is OK as long as ( “knowingly took advantage of that fear.” And fear may be inferred.

f. without her consent.
i. Is rape a specific-intent or general-intent crime? Does ( have to know or be reckless as to whether woman did not consent?

x. California says general intent. State must prove ( acted negligently regarding victim’s consent. Reasonable and honest mistake of fact is a defense.

xx. Middle position: State must prove ( acted recklessly regarding victim’s consent. Negligent mistake of fact is a defense. Reynolds v. State, Alaska, 1983.

xxx. Other jurisdictions say it’s specific intent. Mistake must be honest but can be unreasonable. Public Prosecutions v. Morgan, England, 1976, rapists believed wife consented b/c husband told them she would act feisty but really wanted it. (Conviction affirmed anyway b/c mistake was not “honest.”) This position often overturned by statute.

xv. A few jurisdictions say mistake of fact is never a defense b/c no mens rea requirement is attached to element of consent. 

ii. B/c requirements of force and resistance have been watered down, courts are concerned about (s convicted in situations in which consent is ambiguous. Number of states don’t instruct jury on defense unless ( has substantial evidence of his belief, i.e. situation must be truly ambiguous.

iii. Incapacity to consent – victim is under age, asleep, unconscious, or incapacitated. Some explicitly or implicitly require ( knew or should have known of incapacity.

2. Procedural issues 

a. Lord Hale charge – every jury had to be instructed that rape is a crime easily charged and not easily disproved and jury should take special precautions not to convict an innocent person. Abolished everywhere about 20 years ago.

b. Corroboration – other evidence besides victim’s testimony needed to convict. Abolished. When it existed, some states very strict on “other evidence.” One court found evidence of physical injuries was not enough.

c. Timely notice – if there was not an immediate complaint by the victim, case would be thrown out as possibly fraudulent.

i. Most construed very strictly. Maryland threw out case in which victim raped at 1 a.m. didn’t call police until 5 a.m.

ii. Mostly abolished but still may influence contemporary notions and juries.

d. Impeachment of witnesses – defense tries to discredit victim, making her look like tramp.

i. Two years ago, Oakland prosecutor said can’t bring a rape case if victim was a prostitute b/c it’s so hard to prove it’s not worth the trouble. 

ii. But shield laws have been enacted. Evidence is offered in judge’s chamber and judge decides whether to allow jury to hear it. Courts tend to allow it if person had consensual sex at some point w/ rapist, but not usually evidence of consensual sex w/ other people.

e. Prior conduct of (  – usually not admitted unless ( testifies and doesn’t keep his testimony limited to certain areas.

i. Kennedy-Smith rape case – ex-girlfriends from around the country came forward and said they were raped, too. Jury didn’t hear this.

ii. California has modified evidence rules for rape, sometimes letting in evidence of previous rape accusations even if ( doesn’t testify.

3. Rape is underreported and very difficult to prosecute. 

Murder – “malice aforethought”


1. Intent to kill


2. Intent to cause grievous bodily harm


3. Extreme recklessness


4. Intent to commit certain felonies.
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