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SEARCHES AND SEIZURES

What is a seizure?

· A person is “seized” when a reasonable person would believe that they couldn’t freely terminate the encounter.  United States v. Drayton (CB 233)
What is a Search? 
· Trespass rule of the 4th amendment: Wire tapping is not a search because it is not a physical trespass on person, house or papers.  Olmstead v. United States (CB 502)
· Wire tapping is a search.  Concurring opinion says a search has taken place when: 
1. subjective expectation of privacy

2. objective expectation of privacy (according to reasonable person).  Katz v. United States (CB 524)
Not a search 
Garbage/trash
· There is NO reasonable expectation of privacy in your trash or other stuff when it is conveyed to third parties or can be seen by others.  California v. Greenwood (CB 271)

Open Fields
· There is no reasonable expectation of privacy in open fields, only the land immediately surrounding the home (cartilage).  Oliver v. United States (CB 278)
Public Highways
· There is no reasonable expectation of privacy on public highways.  United States v. Knotts (SR 6)
Beepers (car tracking)
· The use of electronic tracking devices is NOT a search when it when it reveals information that could be obtained through visual surveillance.  United States v. Knotts (SR 6)
It IS a search 
Beeper (inside tracking)
· The use of an electronic monitoring device constitutes a search when it is used to track something INSIDE of a private residence.  United States v. Karo (SR 10)
Thermal Imaging
· Any technology that provides information regarding the interior of the home that could not otherwise be obtained without physical intrusion into a protected area is a search (as long as the technology isn’t widely used).  Kyllo v. United States (CB 537-47)
	IS IT A SEARCH?

	
	Katz

	Wiretap
	YES

	Luggage squeeze
	YES

	Thermal imaging device 
	YES

	Looking inside of mail
	YES

	Beeper in homes
	YES

	Beeper on highways
	NO

	Garbage
	NO

	Overflight (airplane view)
	NO

	Pen register (records telephone numbers dialed) (Smith v. Maryland)
	NO

	Open fields
	NO

	Shadowing/Following
	NO

	Looking at outside of mail
	NO


THE WARRANT REQUIREMENT
· Entering private living quarters (even hotel rooms) is a search and requires a warrant.  Johnson v. United States (SR 17)
· Even the executive branch must procure warrants before searching or wiretapping under 4th amend.  Plamondon (SR 19)

EXCEPTIONS

1. Exigent Circumstances 
· Warrantless searches are valid when there are exigent circumstances including the immediate need to protect the community and avoid danger to the police and others.  Warden v. Hayden (CB 192)

· Destruction of evidence: Where there is probable cause and there is a reasonable belief that contraband will be destroyed, the police can detain individuals under limited and reasonable circumstances while a search warrant is obtained.  Illinois v. McArthur (CB 201)
· Community caretaking: An officer can enter without a warrant when a reasonable and prudent officer would have perceived a need to act as a part of his community caretaking duty and where there is NO intent to crime-solve.  People v. Ray (SR 25)
2. Felony Arrests 
· Public warrantless arrests are reasonable when there are “reasonable grounds” to believe that the person has committed or is committing a felony.  United States v. Watson (CB 60).
3. Home Arrests

· Must first obtain an arrest warrant before entering a home to make a felony arrest. Payton v. New York (CB 88)
· The police must have a reasonable belief that the suspect is home in order to enter.  Payton v. New York (CB 88)
· Even with a warrant, police can’t arrest someone at a third party’s home.  Payton v. New York (CB 88)

PROBABLE CAUSE
· Probable cause is more than reasonable suspicion but less than what is required to prove guilt.  Draper v. United States (CB 56)
· Probable cause is determined by a totality of the circumstances test where deficiencies can be compensated for by other factors.  Probable cause is made by practical, common sense judgments.  Illinois v. Gates (CB 99)

· Can rely on informant information to make probable cause determination as long as it is corroborated by the officer.  Illinois v. Gates (CB 99)
· Individualized suspicion is not necessary to establish probable cause when there is a common enterprise between several suspects.  Maryland v. Pringle (handout)

· The existence of money can be considered as one factor is a probable cause determination.  Maryland v. Pringle (handout)
· Hearsay is an acceptable factor in determining probable cause.  Draper v. United States (CB 56)

Terry Stops
· When a police officer has a reasonable, articulable suspicion that he is dealing with an armed and dangerous person, he can make a reasonable search for weapons on the outer clothing without probable cause.  Terry v. Ohio (CB 413)
· Under Terry, “so long as the officer is entitled to make a forcible stop, and has reason to believe that the suspect is armed and dangerous, he may conduct a weapons search limited in scope to this protective purpose.”  Adams v. Williams (CB 428)
Requirements for a Terry Stop 
· There is NO reasonable suspicion just because someone is in a high crime neighborhood.  Brown v. Texas (CB 463)

· Anonymous tips lacking indicia of reliability do NOT constitute reasonable suspicion for a Terry stop.  Florida v. J.L. (CB 436)
· Unprovoked flight upon noticing the police in a high crime area constitutes reasonable suspicion for a Terry stop. Illinois v. Wardlow (CB 440)
· If police have a reasonable, articulable suspicion that a person they encounter was involved or wanted in connection with a completed felony, then Terry stop is constitutional.  United States v. Hensley (CB 444)
· Police can rely on a flyer to make a stop if the flyer was issued with reasonable, articulable suspicion.  United States v. Hensley (CB 444)
Limits on Terry Stops 
· An investigative stop is constitutional for a period of time (not to go on indefinitely) as long as the police are diligently pursuing the investigation.  United States v. Sharpe (CB 457)
· Police may seize non-weapon contraband (drugs) during Terry search as long as the search stays within the bounds of the Terry search (looking for weapons only) and is immediately apparent.  Minnesota v. Dickerson (CB 451)
Cannot transport
· Seizure and transportation of a suspect without probable cause violates the 4th amendment.  Dunaway v. New York (CB 484)

· There is a violation of the 4th amend. when police remove a suspect from his home and transport him to a police station for investigative purposes absent probable cause or a warrant (similar to an arrest).  Hayes v. Florida (CB 480)
CAN fingerprint (in the field)
· If there is reasonable suspicion that the suspect has committed a crime, police officers can detain him briefly in the field for the purpose of fingerprinting (but CANNOT transport him).  Hayes v. Florida (CB 480)
Searches Incident to Arrest 
· A full search of a person who is being arrested is always constitutional (even when there is no reasonable suspicion to believe that the person has weapons.)  Per se rule.  United States v. Robinson (CB 149)
· One lunge: Upon arrest, police officers can search the person and items in the suspect’s immediate control without a warrant but CANNOT search his entire home.  Chimel v. California (CB 114)
Protective Sweep Doctrine
· Police can make a protective sweep when: (1) there is reasonable, articulable suspicion of danger, (2) must be a cursory, visual inspection where a person could be hiding, and (3) the sweep takes no longer than necessary (and no longer than time it takes to arrest). Maryland v. Buie (CB 126)
Searches Almost Incident to Arrest 
· Per se Rule: A search incident to arrest can be performed well after the arrest even if a substantial period of time has elapsed since arrest.  United States v. Edwards (CB 179)

· Even if there is no arrest, if there is probable cause to arrest, police can search without a warrant under the search incident to arrest exception.  Cupp v. Murphy (CB 189)
· Officers CANNOT conduct a full search of a car when issuing a traffic citation (even if the officer had the option to arrest the suspect for the traffic violation).  Knowles v. Iowa (CB 160)
Plain View 
General rule: Whenever the police are somewhere where they are allowed to be (legal or warranted search or arrest) and they see something in plain view that they have PROBABLE CAUSE to believe is evidence of a crime, they can seize it.
Three requirements of plain view doctrine

1) Police must be in a legal search

2) Must have probable cause to believe that the item is evidence of a crime or is connected to a crime

3) Must be in plain view (can’t lift, move, manipulate to determine probable cause)

· Probable cause is REQUIRED to seize something under the “plain view” doctrine. Arizona v. Hicks (CB 253)
· Look but don’t touch: Merely looking at an object in plain view is lawful under the “plain view” doctrine but moving an object (even a few inches) is a search and not lawful.  Arizona v. Hicks (CB 253)
· Evidence can be seized under the plain view rule when there is probable cause and EVEN IF THE POLICE INTEND TO FIND THE EVIDENCE (or know that it is there).  Horton v. California (CB 262)

Car Searches 
Incident to Arrest – NY v. Belton
· Once you have a valid arrest, you can search the car.  Only applies to the passenger compartment NOT THE TRUNK.
“Frisk” – Michigan v. Long
· If officer has made lawful stop of a vehicle and the officer has a reasonable, articulable suspicion that he is in danger of a weapon, the officer can look in the passenger compartments in places where a weapon is likely to be found.  Only applies to the passenger compartment.
“Automobile Exception” – Carroll v. US
· When police have probable cause to believe that the car contains contraband or evidence of a crime, they may search THE ENTIRE CAR (including the trunk).  The car doesn’t have to be mobile.

· Doesn’t apply to luggage inside the car unless there is probable cause to believe that the luggage has contraband or evidence of a crime, then they may search ONLY that piece of luggage (when in the car).  Chadwick
Inventory exception – South Dakota v. Opperman
Incident to arrest:
· Warrantless search of a car is valid when there is probable cause to believe that there is contraband/evidence of a crime in the car (even when the search is delayed until after the arrest). Chambers v. Maroney (CB 134)
Generally:
· The police may search an entire automobile (including trunk) and the containers within it where they have probable cause to believe contraband or evidence is contained.  California v. Acevedo (CB 170)
Luggage:
· Warrantless search of luggage violates the 4th Amend.  Luggage is not similar to a car.  United States v. Chadwick (CB 163)

Inventory Searches 
Cars:
· When inventory is a routine police matter, they can inventory/search the contents of cars in police custody without a warrant or probable cause.  South Dakota v. Opperman (CB 141)
On person:
· Police can search and inventory any container or article in the possession of an arrested person after they are arrested.  Illinois v. Lafayette (CB 184)

Consent Searches 
· Searches without warrants/probable cause are valid when consent is “freely and voluntarily” given.  When there is coercion, there cannot be consent. Bumper v. North Carolina (CB 210)
· Consent must be voluntarily given based on the totality of the circumstances and not the result of duress or coercion, express or implied.  Knowledge of the right to refuse is NOT necessary.  Schneckloth v. Bustamonte (CB 213)
Third-Party Consent 
· Only the suspect or the suspect’s agent can give consent, thereby waiving his Constitutional rights.  Stoner v. California (CB 206)
· Hotel clerks/owners or landlords cannot give consent.  Stoner v. California (CB 206)
· Third party consent is constitutional when the third party has common authority over the property by mutual use of the property and joint access or control of the property.  United States v. Matlock (SR 32)

· Police can search when they have an objectively reasonable belief that the consenting party has common authority over the premises (even if it turns out that they don’t).  Illinois v. Rodriguez (CB 246)
Administrative Searches 
Homes – Health & safety code violations
· Warrants are required to demand admission to homes for administrative searches (health & safety code inspections).  Probable cause is based on condition of the area, not particularized suspicion of a particular dwelling or resident. Camara v. Municipal Court (CB 317)
Businesses – Heavily regulated industries
· Warrantless searches of “heavily regulated industries” are valid as long as: (1) there is a substantial government interest in regulation, (2) warrantless inspections are necessary to furthering that regulation, and (3) there is a constitutionally adequate substitute for a warrant that advises scope & limits of search. New York v. Burger (CB 325)
"Special Needs" 
Schools:
· Warrantless searches of students are measured based on the reasonableness of the search under the circumstances (not probable cause) determined by:

1. justified at its inception AND
2. scope reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction.  New Jersey v. T.L.O. (CB 290)

Heavily regulated industry – RR:
· No individualized suspicion or warrant is necessary to compel breath or urine tests when there is a specific safety rule violation or accident in a heavily-regulated industry.  Skinner v. R.L.E.A. (CB 304)

Racial Profiling 
· At reasonably located checkpoints, people can be stopped without any reasonable, individualized suspicion (and race can be a factor and even the main factor).  United States v. Martinez-Fuerte (SR 38)

· Officers on roving patrol may stop vehicles only if they have reasonable articulable suspicion that the vehicles contain aliens who may be illegally in this country.  United States v. Brignoni-Ponce (SR 34)
· Hispanic appearance cannot be considered as a factor in determining reasonable, articulable suspicion where reasonable suspicion is necessary. United States v. Montero-Camargo (SR 49)

Border and Cross-Border Searches 
· Warrant requirement suspended when search is made at the border. United States v. Ramsey (SR 55)

· Reasonable and particularized suspicion necessary for detention at the border (alimentary canal smuggling).  United States v. Montoya de Hernandez (SR 59)

· Fourth Amendment doesn’t apply to searches/seizures of property owned by nonresidents made outside the borders of the United States. United States v. Verdugo-Urquidez (SR 70)

Drug Testing 

Students:
· When there is a special need, warrantless searches are constitutional with less than probable cause.  Board of Education v. Earls (SR 103)
· Random drug testing of high school athletes is reasonable under the 4th amendment.  Vernonia School District v. Acton (SR 79)
· Random drug testing for high school students who participate in extracurricular activities is reasonable.  Board of Education v. Earls (SR 103)
Political candidates:
· Drug tests for political candidates are unconstitutional. Chandler v. Miller (SR 89)

Pregnant women:
· When the results of non-consensual drug tests of pregnant women are given to police, it is unconstitutional.  Ferguson v. City of Charleston (SR 95)

Checkpoints 

Sobriety checkpoints:
· Sobriety checkpoints are constitutional because the interests of the state and effectiveness of the method outweigh the privacy interests involved.  (BALANCING TEST).  Michigan Dep't of State Police v. Sitz (CB 466)
Information seeking:
· Where the primary objective of the checkpoint is information-seeking, it is valid.  (BALANCING TEST).  Illinois v. Lidster (handout)

General crimes checkpoints:
· Checkpoints intended to look for ordinary crimes are unconstitutional unless there is individual reasonable suspicion for the stop.  (SUBJECTIVE STANDARD).  City of Indianapolis v. Edmond (SR 109)

Private Searches 

· Private searches that would have violated the Constitution if they had been carried out by the government are not violations.  The government may use fruits of a private search as evidence in a criminal prosecution.  Burdeau v. McDowell (SR 138)
· When the government has some degree of knowledge and acquiescence to a private citizen’s search, the private citizen is considered an agent of the state. United States v. Walther (SR 142)
Balancing Revisited 

Deadly force:
· Use of deadly force is only valid when the officer has probable cause to believe that the suspect poses a threat of serious physical harm (violent criminal).  Tennessee v. Garner (SR 115)
Knock and announce:
· Unannounced entries may be unreasonable under the 4th amendment – up to lower courts to determine specific circumstances when it is reasonable.  FACTUAL QUESTION.  Wilson v. Arkansas (CB 109)
· Pretextual traffic stops are valid.  Whren v. United States (CB 72)
· Warrantless arrests for minor crimes are constitutional.  Atwater v. City of Lago Vista (CB 64)
Searches and the Press 

· Police can obtain a warrant to search a premise to look for evidence of a crime against a third party (even when the possessor is not suspected). Zurcher v. Stanford Daily (SR 124)
· Press “ride alongs” with police violate the 4th amendment.  Wilson v. Layne (SR 131-38)
Secret Agents 

· When a home is converted into a commercial center (drug sales), then it is entitled to no greater protection than if it were carried out on a public street or in a car. Lewis v. United States (CB 511)
· Information obtained by undercover informants is admissible because it doesn’t constitute a search under the 4th amendment (no reasonable expectation of privacy in words spoken voluntarily). Hoffa v. United States (CB 514)

· When informant tapes conversations, the recording is admissable because the recording is the same as informant testimony (NOT a search or seizure, 4th amendment doesn’t apply). United States v. White (CB 530)

THE EXCLUSIONARY RULE

Scope of the Exclusionary Rule:

General Rule: “Fruit of the Poisonous Tree”

Limitations:

1. Walder – evidence obtained illegally can be used to impeach defendant if he chooses to take the stand.  Can’t be used against other defense witnesses

2. Attenuation – Wong Sun – if the connection between the illegality and the evidence is sufficiently attenuated, then the evidence is admissible.  Unclear just how attenuated the evidence has to be.

3. Independent Source – Wong Sun – If the evidence is obtained in some other way than the illegality, it doesn’t matter that there was some illegality and the evidence is admissible.

4. Inevitable discovery – even evidence that is obtained illegally is admissible if it would have inevitably discovered anyway

5. Ker-Frisbie – can’t suppress the defendant no matter how outrageous the violation in getting D into the jurisdiction (kidnapping)

6. NY v. Harris – Following a violation of the felony arrest doctrine, if the arrestee makes statements outside of the home, those statements can be admitted.  It is unclear if this doctrine applies to any other fact situations

7. Standing 

8. Good faith

General Rule
· All evidence obtained by searches and seizures in violation of the Constitution is inadmissible in a state court (overturned Wolf v. Colorado).  The exclusionary rule is a constitutional right.  Mapp v. Ohio (CB 340)

Fruits 

· Statements taken several days after an illegal search are admissible because they had “become so attenuated as to dissipate the taint.” Wong Sun v. United States (CB 405)
· Both physical and verbal evidence are considered “fruits” of the search and are inadmissible under the exclusionary rule.  Wong Sun v. United States (CB 405)
· Evidence collected during illegal search/seizure cannot be used against that D but can be used against another D.  Wong Sun v. United States (CB 405)
· Inevitable discovery rule – If evidence would have been obtained inevitably, the exclusionary rule doesn’t apply. Nix v. Williams (CB 372)
· Kerr-Frisbie Doctrine: A person is not a “fruit” of an illegal search or seizure.  – illegal arrests do not exclude the defendant.  Frisbie v. Collins (CB 411)
· When the police have probable cause to arrest a suspect, the exclusionary rule does not bar the gov’ts use of a statement made OUTSIDE of the home, even though the statement is taken after an illegal arrest made in the home in violation of Payton.  New York v. Harris (CB 492)
Standing 

Overnight guests:
· An overnight guest has a legitimate expectation of privacy and has standing to challenge a search or seizure in that home.  Minnesota v. Olson (CB 391)
Vehicle passengers:
· There is no legitimate expectation of privacy when you are traveling in someone else’s vehicle and therefore you have no standing to contest a search made on that vehicle.  Rakas v. Illinois (CB 381)
Short term visitors:
· Short term visitors have no reasonable expectation of privacy and therefore have no standing to challenge a search/seizure made there.  Minnesota v. Carter (CB 397)
Good Faith 

· When police rely on an invalid warrant in good faith, evidence obtained will not be excluded.  United States v. Leon (CB 354)
· When police rely in good faith on a statute that later turns out to be invalid, evidence that is obtained is admissable.  Illinois v. Krull (SR 145)
· Evidence that is obtained as a result of administrative error is admissible when the police rely on it in good faith.  Arizona v. Evans (SR 151)

INTERROGATIONS AND CONFESSIONS

Interrogations and Due Process 

· Confessions obtained through violence and torture are inadmissible as evidence because they violate the Due Process clause. Brown v. Mississippi (CB 642)
· When a confession is involuntary, measured by the totality of the circumstances, the confession is inadmissible. Spano v. New York (CB 648-54)
· Coercive police activity is necessary to find that a confession is “involuntary.”  Colorado v. Connelly (CB 655-64)

Interrogations and the Right to Counsel 

· Once judicial proceedings have commenced against an individual (by formal charge, preliminary hearing, indictment, information, or arraignment), he has a right to legal representation when the government interrogates him (even through informants).  Massiah v. United States (CB 665)
· The right to counsel can be waived but it must be relinquished knowingly and willfully. Brewer v. Williams (CB 669)

· When an investigation shifts to accusatory and is focused on obtaining a confession from a specific suspect, then the judicial proceedings have begun and the suspect has the right to counsel.  If he is denied counsel, any statements made are inadmissible. Escobedo v. Illinois (CB 690).  LIMITED TO ITS FACTS.
The Miranda Rule 

Prior to questioning, a suspect must be warned of:

1) Right to remain silent

2) Any statement may be used against him

3) He has the right to the presence of an attorney, retained or appointed

Questioning must stop if suspect indicates that he wants to invoke his rights.

Waiver of right to counsel can only be made when it is made voluntarily, knowingly and intelligently.  Miranda v. Arizona (CB 700)
Miranda – What is Custody? 

· Miranda warnings are required only where there has been a restriction on a person’s freedom (“in custody”).  Oregon v. Mathiason (CB 743)
· Stationhouse interrogation alone does not constitute and “in custody” interrogation.  Oregon v. Mathiason (CB 743)
· Miranda warnings are required only where there has been a restriction on a person’s freedom (formal arrest or restriction equivalent to arrest), measured by a reasonable man’s understanding of his situation. Stansbury v. California (SR 154)
Miranda – What is Interrogation? 

· Interrogation doesn’t have to be express questioning but also to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect.  (objective test).  Rhode Island v. Innes (CB 733)

· Public safety exception: Questions that are prompted by a concern for public safety are an exception to the Miranda rule (don’t need to read Miranda warnings before asking questions).  New York v. Quarles (SR 157)
Miranda – Waiver  

· Express waivers are not necessary to waive the right to counsel – implied waivers are also acceptable. North Carolina v. Butler (SR 163)
· Police are NOT required to advise a defendant that their attorney tried to contact him in order for there to be a valid waiver.  Moran v. Burbine (CB 719)
· Even deliberate deception of an attorney does NOT affect a suspect’s decision to waive his rights. Moran v. Burbine (CB 719)

Miranda – The Scope of the Remedy 

Impeachment:
· Statements made in violation of Miranda (that otherwise would have been excluded) can be introduced at trial to impeach the defendant’s testimony. Harris v. New York (CB 746)
· Post-arrest silence cannot be used to impeach testimony at trial.  To do so constitutes a violation of the Due Process clause of the Fourteenth Amendment. Doyle v. Ohio (CB 752)
Miranda – Resuming Interrogation

· When statements are made prior to Miranda warnings, subsequent statements made after the Miranda warnings are admissible when they are deemed voluntary, evaluated by warnings, passage of time and change in location. Oregon v. Elstad
· When there is an intentional violation of Miranda (cat out of the bag), the statements made are inadmissible when they are a direct product of the Miranda violation. State v. Siebert
Right to remain silent:
· As long as the police “scrupulously respect” the suspects right to remain silent at the time he invokes that right, the police can later re-interrogate the suspect on another charge (if he re-reads the Miranda warnings). Michigan v. Mosley (SR 166)
Right to an attorney:
· Once suspect invokes his right to an attorney, police cannot under any circumstances re-initiate interrogation at a later time. Edwards v. Arizona (SR 173)
· Once suspect invokes his right to an attorney, police cannot under any circumstances re-initiate interrogation even regarding another crime.  Arizona v. Roberson (SR 181)
· If D requests an attorney, it means a lawyer for all purposes (courtroom and interrogation) regardless of what D says. Michigan v. Jackson (SR 178)

· When counsel is requested, interrogation must stop and officials may not re-initiate interrogation without counsel present (regardless of whether the accused has consulted with his attorney).  Minnick v. Mississippi (SR 183)

Miranda – Invocation 

· Invocation of Miranda right to counsel is charge-specific.  Police can interrogate suspects waiting trial on another charge (even without counsel from the other case present).  McNeil v. Wisconsin (SR 192)
· Suspect must unambiguously request counsel in order to invoke his right to counsel, sufficiently clearly that a reasonable officer in the circumstances would understand the statement to be a request for an attorney. Davis v. United States (SR 198-205)
Miranda Revisited 

· Miranda is a constitutional ruling and Congress cannot change it.  Dickerson v. United States (SR 205)

· Audio taping of confessions is not required (Indiana). Stoker v. State (SR 209)
Jailhouse Informants 

Before indictment, you are fair game for jailhouse snitches.  Perkins
After indictment, jailhouse snitches violate 6th amend. when they initiate conversation or question the defendant.  Henry
After indictment, jailhouse snitches can listen without questioning defendant.  Kuhlman
LINE BETWEEN QUESTIONING AND LISTENING IS UNCLEAR
· Before indictment, Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officer and gives voluntary consent. Illinois v. Perkins (CB 739)
· When a jailhouse informant affirmatively takes steps to elicit incriminating statements against an inmate already under indictment, the 6th amendment right to counsel has been violated. United States v. Henry (SR 211)

· When a jailhouse informant merely listens and reports entirely voluntary statements, there is no violation of the 6th amendment.   Defendant must prove that the police or informant took action to deliberately elicit incriminating statements. Kuhlmann v. Wilson (SR 217)
Compulsion and Immunity 

Three levels of 5th amendment protection:
1) Compulsion – very high level of protection (Kastigar burden)

2) Coercion – medium level of protection

3) Miranda – lowest level of protection

· Statements obtained from public officials under threat of removal from office cannot be used in subsequent criminal proceedings (violation of 5th amendment). Garrity v. New Jersey (CB 797)
· Public officials cannot be required to waive immunity under the threat of removal from office (violation of Constitutional right to immunity). Gardner v. Broderick (CB 803)
· Use and derivative use immunity is sufficient to force testimony under 5th amendment.  Transactional immunity is not required.  Kastigar v. United States (CB 806)
· Kastigar burden: prosecutor has to prove that all of the evidence they are going to use in the criminal hearing was obtained completely independently of the information/testimony that defendant was compelled to give under immunity. Kastigar v. United States (CB 806)
· Document production is equivalent to testimony for the purpose of immunity.  (violation of 5th amend.) United States v. Hubbell (CB 813)

Bodily Extractions 

Stomach pumping
· Due Process violation – When evidence is forcibly extracted from a suspect’s bodily, it is similar to a coerced confession and violates the Due Process clause.  Rochin v. California (CB 25)  

Blood test
· Forcible blood test is valid when there is probable cause. Schmerber v. California (CB 766)  
Surgery
· Three factors for determining whether bodily extraction is allowable/admissible:

1) Risk to suspect’s health

2) Intrusion on suspect’s privacy

3) Need for evidence (state interest in law enforcement).  Winston v. Lee (CB 785) 
Right to an attorney

· NO right to an attorney during scientific testing (NOT critical stage).  United States v. Wade (CB 821)

Lineups 

· Lineups do not constitute a violation of the 5th amendment because they are not testimonial.  United States v. Wade (CB 821)
· Post-arraignment line-up requires the presence of counsel (counsel required at any critical stage of the prosecution including interrogation & lineups, but NOT scientific testing).  If violation, lineup cannot be admitted and witnesses can only identify suspect at trial if not tainted by lineup.  United States v. Wade (CB 821)
· Pre-arraignment line-ups do NOT require the presence of counsel. Kirby v. Illinois (CB 833)

Incriminating Documents 

· OVERTURNED: Government cannot require suspects to produce incriminating documents to be used as evidence in criminal proceedings.  Boyd v. United States (SR 220) 
· Fifth Amendment does not protect against the seizure of personal documents that were voluntarily recorded where D was not compelled to do anything. Andresen v. Maryland (CB 791)

Nontestimonial Statements 

· Grand jury compulsion of voice samples (or other physical characteristics) does not violate the 4th amendment because it is not a search.  United States v. Dionisio (CB 496)
· Voice samples don’t violate the 5th amendment because no testimony.  United States v. Dionisio (CB 496)

· Routine booking questions exception: Miranda does not apply to routine booking questions for purely administrative purpose.  Pennsylvania v. Muniz (CB 776)
· Testimonial answers are inadmissible when Miranda warnings have not been given (6th birthday question – mental gymnastics).  Pennsylvania v. Muniz (CB 776)

· Requiring suspect to give name doesn’t violate the 4th amendment because there is no reasonable expectation of privacy in your name.  Hibel v. Sixth Dist. Ct.
Entrapment 

· Where a person has the willingness and the readiness to break the law, the mere fact that the government agent provides what appears to be a favorable opportunity is not entrapment.  To prove entrapment, must show:

1. gov’t induced D to commit the crime

2. D was NOT predisposed to commit crime.  
United States v. Russell (CB 548)
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