Fourth Amendment Law – The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
Seizures

· Florida v. Bostick (1991) and U.S. v.  Drayton (2002)

· Searches on the bus

· Ad hoc determinations of reasonableness

· Resisted the notion of the criminal mind who had something to hide allowing the search showing unreasonableness

· Rule: Objective test from the standpoint of the suspect: Would the reasonable person feel that he was free to ignore the policeman’s request and go about his way

Searches

· Olmstead v. US (1928)
· Wiretapping Case - Original Definition of Search

· Taft and bootlegging:  Going off the text of the 4th Amendment – Papers, effects, persons, houses – no Trespass, no search
· Physical trespass – history, context, and the evils that had made for the passage of the 4th Amendment – general warrants

· Famous for Brandeis’ dissent
· Not worried about the form of the violation, but about the evil to be avoided, which is the invasion of privacy, not the trespass

· Supposedly vindicated in Katz

· Note: spectral afterlife of this reasoning

· Also a good argument about pro’s and cons of exclusionary rule

· Katz v. U.S. (1967)

· Government agents recording pay phone conversation
· Stewart’s opinion: due to importance of telephone in modern society, we need to accord privacy, But Harlan’s concurrence gives us the test:
· Rule: Search is: incursion into a reasonable expectation of privacy. Both a subjective expectation of privacy, as well as an objective expectation of privacy society is prepared to recognize as reasonable.

· California v. Greenwood (1988)
· Police going through the garbage of a drug dealer is not a search, because it is not reasonable to expect that trash you would leave out on the curb would be private (Subjective belief in privacy is not enough)
· Two arguments about why not:

· Children, snoops, and animals could go through it

· Conveying it to third person (garbageman), no reasonable expectation of privacy in something you have conveyed to a third party (Same reasoning in Smith v. Maryland about pen registers, phone numbers that have been called from your house)
· And never mind that it was a violation of state law to go through the garbage – court won’t extend exclusionary rule to violation of state laws

· Oliver v. US (1984)

· Marijuana in the open fields – posted no trespassing signs
· Powell (follows reasoning in earlier Hester case)
· Not a search because not a person, effect, house, paper, etc
· Dissent – wasn’t that test overruled in Katz?
· No reasonable expectation of privacy in open field - Not the type of activities that one would expect to remain private 
· However, there is reasonable expectation of privacy in curtilege: "the area around the home to which the activity of the home life extends”
· We don’t want the police to make these ad hoc determinations, just a per se rule about open fields (what about Bostick and Drayton?)
· And, it can be seen from a plane
· Kyllo v. US (2001)

· Thermal imaging case
· Court holds that it is a search, even though it only detects heat from outside the house
· Scalia’s opinion is Faithful to Katz, reasonable expectation of privacy, but the importance given to the privacy of the home is fishy to the liberals – is he trying to overrule Katz?
· Also, there is a mention of how few thermal imagers are on the market - Would it change if more people had them?
Reasonableness

Warrant Requirement
· Johnson v. US (SR)

· Straightforward case - Police smelled opium, they went in
· SC – nope, 4th amendment says you need a warrant, you need a warrant
· Plamondin (US District Court v. US - SR)

· White Panther defendants in bombing of CIA building were the subject of warrantless wiretapping
· AG’s office had issued warrant - Title III of Omnibus Crime Control Act
· SC – wrong – executive does not have the power to issue warrants, only the judicial power can issue warrants
· Warrants are an exercise in reigning in the zeal of the executive (law enforcement)
· Warrants can only be issued before the fact by a magistrate
· Separation of powers is what separates US from a police state
· Benefits of Warrants
· preventing the violation of the right of privacy

· Putting the burden on the police

· Audit trail of searches that the police are conducting

· reasonableness is easy to determine before the fact, when you don’t have all the facts to color your determination

· Note: warrant requests are very rarely turned down

Exceptions to Warrant Rule
Exigent Circumstances

· Warden v. Hayden (1967)

· Police go into house to chase escaping robber and find him and his clothes and weapons

· SC - Two propositions

· Tossed out the “mere evidence” rule

· Expounded the Exigent Circumstances rule

· Broad, ad hoc standard, this is a flexible rule (balance privacy interests with law enforcement interests)
· For reasons of safety or fear of destruction of evidence
· Illinois v. McArthur (2001)

· Temporary restraint without a warrant – the police restrained the man from going into his house while they waited for a warrant, on fear that he would destroy the marijuana they thought was in his house
· SC - police had balanced law enforcement interests with privacy interests
· There was probable cause
· Police thought he would destroy evidence if allowed in house
· Police made reasonable efforts
· Restraint was for limited period of time
· Not as adamant as Katz
· “sometimes those rules require warrants”
· certain circumstances can render a warrantless search or seizure reasonable
Pursuant to Probable Cause for Felony Arrest
· US v. Watson (1976)

· SC overturns a 9th Cir. decision upholding the warrant requirement, the postal inspectors searched suspects car for stolen mail (credit cards)
· Felony Arrest Rule: a public arrest for probable cause pursuant to a felony can be warrantless
· Rationale: It’s a well established practice, authorized by states, common law for centuries, etc.

For Misdemeanor Committed In Presence Of Officer
· Atwater v. City of Lago Vista (2001)

· Woman is arrested for violation of seat-belt laws, a crime that no one would do time for

· Rule: warrantless misdemeanor arrest can be affected if crime was commited in the presence of the police officer

· “balance is not well served by standards requiring sensitive, case by case determinations of govt. need” this is a per se rule
Arrests in the Home

· Payton v. NY (1980)

· Police broke into suspect’s home on probable cause to effect a routine felony arrest 

· Rule: “Searches and seizures inside a home without a warrant are presumptively unreasonable”

· Steagald says that the warrant only gets you into the house of the person for whom you have the warrant – not into a third parties house (although this only protects the third person
· A warrant for a person does not satisfy the third party’s privacy interest
· Note: there needs to be a reasonable suspicion that the suspect is within the house

Search or Seizure Requires Probable Cause
· Draper v. US (1959)

· Police officer, on a tip, waited in train station for drug dealer, arrested him and found drugs, with no warrant
· Probable cause does not need to come in form of admissible evidence
· It is probabilities “not technical, [it is] factual and practical considerations of everyday life on which reasonable and prudent men act”
· Probable Cause where: “the facts and circumstances within the arresting officer’s knowledge and of which they had reasonably trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed.”
· Illinois v. Gates (1983)
· Anonymous tip that suspects would be driving a car full of drugs, followed by the corroboration that they were driving the car: enough to get a warrant – searched based on warrant
· The anonymous tip, alone, may not have been enough 
· Rule: Probable Cause is: Practical, non-technical concept, factual determinations, fluid concept “not readily, or even usefully, reduced to a neat set of legal rules”
· Probable cause is based on totality of circumstances:
· Rehnquist mentions that probable cause may be “substantial chance of criminal activity”

· But how is that different than RAS?

· The upshot is that what you basically need is “more probable than not”
· Actuarial probabilities is not enough
· Maryland v. Pringle (SR)

· One passenger in a car with three people, pulled over and searched, the drugs were attributed to him
· Everyone thought the SC would decide it based on whether a 1 in 3 chance was enough for probable cause, but the Court rather decided that there was probable cause that it could have belonged to any of the three of them
· Reference to Di Re – mere presence where there is probable cause to believe a felony happened is not enough for probable cause
· Merely refusing to consent to a search is not enough to give probable cause
Sliding Scale Approach

· Terry v. Ohio (1968)

· Motion to suppress the guns found on suspects who were frisked because they were suspicious
· Rules: (Due to Harlan’s Dissent)
· Terry Stop: investigative stop allowed on Reasonable Articulable Suspicion that suspect is, was, or shortly will be engaged in criminal activity. “investigative seizure upon less than probable cause for purposes of detention and/or interrogation”
· RAS - “in determining whether the officer acted reasonably in such circumstances, due weight must be given, not to his inchoate and unparticularized suspicion or ‘hunch’ but to the specific articulable inferences which he is entitled to draw from the facts in light of his experience”

· Reduces operations of hunches and racial bias
· Terry Frisk: a summary pat-down for weapons on reasonable articulable suspicion that the suspect was armed and dangerous
· Note: Stop must be justified at its inception, and scope of the search must be in accordance with the intensity of the act that provoked it
· Rationale: Warren opinion departs from the usual gap between reality and ideals in SC opinions (consent doctrine, etc.)
· You see it in the way he describes interaction between suspect and police
· The seriousness with which he takes the police intrusion into privacy
· And one of the only 4th amendment cases to explicitly mention the way race factors in
· Kerner commission report, written after the riots
· Rejects obvious solutions
· Not a search, so outside the bounds of 4th amendment
· It would be torture to English language to say it wasn’t a search
· It was a search, get a warrant
· It wouldn’t be practical for an officer to get a warrant for on-the-spot observations he made while on the beat

· Exclusionary rule

· The exclusionary rule deters police gathering evidence, not harassing people on the street – so the deterrence value wouldn’t be enough (Overly practical concern?)

· Go back to 4th amendment proscription against unreasonable searches: Establishing general framework for dealing with reasonableness (model for sliding scale approach) – justified at inception, reasonable in scope

· Analysis: Four important things the Terry Court did:

· Stops and frisks are searches and seizures, so they are covered by 4th amend

· Stops and frisks will not be subjected to warrant and probable cause requirement

· In order to determine the propriety, look at reasonableness

· Justified at inception

· Scope reasonably related to grounds

· Applied alternate framework to street encounters (Justice Harlan’s two steps)

· Was officer justified in stopping

· Once stop is done, is officer justified in frisking

· Exception to warrant and probable cause rules, or a model for the completely different approach to the 4th amendment? 
· a balancing of the totality of the circumstances approach
· sliding scale approach – the more serious the offense, the more intensive intrusion will be allowed
· Adams v. Williams (1972)

· Police officer, acting on an informant’s tip, reaches in the car, to suspects waistband, finds a gun 
· Is this stretching Reasonable Articulable Suspicion?

· Intermediate stop – based on officer’s determination that there was sufficient suspicion to investigate

· Significant to Rehnquist that the informant could have been prosecuted for providing false tips

· Also, a Terry Frisk is now more than a pat down, it can include a cursory search for weapons

Requirements of a Terry Stop

· US v. Hensley (1985)

· This suspect is the subject of a wanted flyer, he is arrested based on that

· Completion of felony does not expire the RAS for a Terry stop “if police have a reasonable suspicion, grounded in specific and articulable facts, that a person they encounter was involved in or is wanted in connection with a completed felony, then a Terry stop may be made to investigate that suspicion”

· Examine police officer’s use of gun at time of stop

· Illinois v. Wardlow (2000)

· Suspect was in a high crime area, and fled from police – he was stopped and frisked

· High crime area alone is not enough, but relevant: Also, fleeing, alone is not enough, although “nervous, evasive behavior is a pertinent factor in determining reasonable suspicion”

· Note: Bostick and Royer – mere refusal to cooperate “I don’t want to talk” is not enough
· Brown v. Texas (1979)

· Presence in a high crime area, alone, is not enough for RAS

· “the fact that appellant was in a neighborhood frequented by drug users, standing, alone is not a basis for concluding that appellant himself was engaged in criminal conduct”

· But does this make your constitutional rights dependent upon where you live (alone, it’s not enough, but apparently you need less suspicion to create RAS in a high crime area)
· Note: Ibarra – mere presence (in a bar) is not enough
· Florida v. JL (2000)

· Mere anonymous description of person is not enough to create RAS, maybe would have been enough if they had predicted movements
· “only if accompanied by specific indicia of reliability such as the correct forecast of a subject’s not easily predicted movements”
· Note: Alabama v. White (in JL) was just about as weak a link as they would buy – anonymous description plus accurate prediction of woman with cocaine
· Extra Notes:
· In reality, it may depend upon the gravity of the crime, so if it was a bomb suspected rather than a gun, maybe it would have been allowed
· Racial indicators, “standing alone” wouldn’t be enough to stop everyone that met that racial indicator
· But that’s a red herring, b/c in Crim Pro, almost nothing “stands alone”
· If you narrow it all the way down, you have probable cause, how wide can it be to get RAS?
· Look at what turns Terry Stop into arrest
· Prolonged period of detention – especially when couple with lack of police diligence (Sharpe)
· Transporting suspect to another location (Dunaway)
Limits on Terry Stops
· Dunaway v. NY (1979)

· Suspect of rape taken to police station for fingerprinting without being arrested
· The court lays down a per se rule – you can not take anyone somewhere based only on RAS
· The protections afforded by the Const. would all too easily disappear
· Note: Florida v. Royer – took him into a small room within airport – no good, that’s arrest
· US v. Sharpe (1985)

· Following cars thought to be driven by drug dealers by border - Initially, officer doesn’t have enough articulable facts for RAS, but when cars started acting erratically, he probably did
· SC - the detention without arrest for the purposes of investigating (Terry stop) did not take too long, making it a custody
· The cops were being diligent, waiting for DEA

· It was his own fault, for driving erratically

· There’s no rigid timeline

· Again, the court advocates an ad hoc determination – “common sense and ordinary human experience must govern over rigid criteria”

· Hayes v. Florida (1985)
· Suspect taken to police station against his consent for fingerprinting

· Court – No warrant, no good – suppress the fingerprints

· Although curiously 

· The court hints that 4th amendment may permit a judiciary authorization on less than probable cause for fingerprinting

· A warrant on less than probable cause? Nope, just an authorization – what is that?

· Also: SC - suggests that it might be permissible to perform a dispositive test of this kind without a warrant if it can be carried out "with dispatch" and if "there is reasonable suspicion that the suspect has committed a criminal act," and "a reasonable basis" for believing that the test "will establish or negate" criminality.

· Note: Sniffer dogs do not invade reasonable expectation of privacy, b/c they can only smell drugs, that’s it
Search Incident to Arrest

Background: the rule is older than Terry, but now the debate is how much to apply Terry-like thinking to such a search

· Chimel v. California (1969)

· Officers, with warrant to arrest, go to coin theft suspects house to arrest him and they also search his home and find the coins suspected to have been stolen

· Rule: One lunge rule

· Upon arrest in a home, search can go to arrestee’s “person and the area from within which he might have obtained either a weapon or something that could have been used as evidence against him”

· Rationale is officer’s safety and destruction of evidence, but it really is a fiction because when the person is arrested, they will be handcuffed and won’t be able to reach anything anyhow

· Once you keep the rule without the rationale, it’s all downhill from there

· US v. Robinson (1973)
· Defendant arrested for driving without a license. He is then frisked, and they find heroin. The frisk was not upon RAS of finding evidence, or a weapon, but the court says even though the rationale are gone, you still get the rule.

· They just want a per se rule – search incident to arrest – don’t want to subject the officer’s judgment in each instance to ad hoc determinations
· Thornton v. US (SR)

· Here, the arrestee is not in the car when he is arrested, also, he is handcuffed in back of police car when they search his car

· Even though Robinson says the rationale don’t apply, the police still get to search the area around the arrestee, and in the case of a vehicle, and Belton applied immediate control to the passenger compartment of the vehicle, even a vehicle that you recently exited from

· Rule: Upon arrest, the passenger compartment of the vehicle that the arrestee was an occupant or recent occupant of may be searched 

· Even Scalia hints that this may be pushing too hard on Chimel

· Maryland v. Buie  (1990)

· Warrant to arrest the suspect of an armed robbery who had an accomplice. After finding the suspect, the police do a protective sweep to find whether there was anyone else that could pose a danger to them – upon doing that sweep, they find the red running suit in plain view

· Rule: Protective sweep of residence of arrestee is permissible if searching officer “possessed a reasonable belief based on a specific and articulable facts which, taken together with the rational inferences from those facts, reasonably warranted the officer in believing that the area swept harbored an individual posing a danger to the officer or others”
· Note: can only search area that could hide a person

· Remanded to trial court for determination whether there was reasonable articulable suspicion

· A frisk of a house on RAS, like Terry frisk

· The court, in fact consciously analogized to Terry and based the rationale on a Terry frisk

· Plain View Exception: Plain view exception to warrant or probable cause: If the police have legal authorization to be where they are and doing what they are doing, they can seize anything that is in plain view, as long as the incriminating nature of the object is readily apparent
· Cupp v. Murphy (1973)
· Fingernail scrapings of dried blood taken from suspect who came to police station for interrogation

· Not an arrest, but Chimel and Terry are mixed – sliding scale approach, half an arrest warrants half a search

· He wasn’t under arrest, so he couldn’t have been subject to a full Chimel search, but he was aware that he was a suspect, so he had incentive to destroy evidence, a partial search is ok

· This case is a dead-end – the court has declined to follow this reasoning

· Knowles v. Iowa (1998)

· Defendant was speeding when stopped by officer. Under Iowa law, he could have been arrested or cited. He was cited, but also searched. Iowa court does not want to incentive arrests, so search is ok.

· SC here answers the question, is search incident to arrest going to start to look like Terry Doctrine, with a sliding scale?

· No, Rehnquist gives us a firm line – it’s called search incident to arrest, it must be incident to arrest. Does not want to extend bright line rule
· US v. Edwards (1974)

· Police search clothes of arrestee 10 hours after arrest, for incriminating paint chips found in his clothes. Not incident to his arrest.

· His privacy had already been violated upon being arrested, no further privacy violation by searching his clothes

· Rule: Upon arrest, and it is standard procedure, the police can inventory belongings and search them.

· Departure from bright line search incident to arrest rule and an application of Terry’s willingness to balance privacy interests and law enforcement interests: the court will not second-guess standard police policy, as long as it is reasonable

· Rationale:

· Avoiding theft

· Make sure police station is safe against dangerous instrumentalities

· Prevent false claims against police

· Help with ID of arrestee

· Illinois v. Lafayette (1983)

· Defendant arrested for causing disturbance at movie theater. His shoulder bag and its contents searched at the jail

· Rule: “not unreasonable for police, as part of routine procedure incident to incarcerating an arrested person, to search any container or article in his possession, in accordance with established inventory procedures”
Plain View Exception

· Horton v. California (1990)
· Armed robbery suspect’s house searched on warrant authorized to search for proceeds of robbery. The weapons connected to the robbery were also found, as expected by the officer.

· Rule: the inadvertence requirement is no longer a necessary condition to the plain view rule.

· No further privacy interests would be furthered by requiring inadvertence

· Dissent says that court errs in not holding that the 4th amendment protects possessory interests

· Search and seizure law becomes more about the search than the seizure – it has evolved from protecting a possessory interest to protecting a privacy interest, and once that interest is violated, there’s nothing else to protect by refusing to let the police seize it.

· Arizona v. Hicks (1987)

· Police enter apartment under exigent circumstances, see stereo equipment that they have only reasonable suspicion to believe is stolen. They move the equipment to see a serial number to find out if it was stolen.
· Justice Scalia - If they could have taken it under plain view doctrine, they surely could have searched it

· But they couldn’t have taken it, because probable cause is now needed to take something in plain view

· It doesn’t matter that it was only a cursory search based on reasonable suspicion

· “We are unwilling to send police and judges into a new thicket of 4th amen law, to seek a createure of uncertain description that is neither a plain-view inspection not yet a full blown search. Nothing in the prior opinions of the court supports such a distinction

· But he’s wrong here – that’s exactly what the Terry Doctrine is.

· But you could say that Terry and Buie apply to officer safety – we won’t extend this to evidence

· Justification for plain view rule

· “practical justification for that extension is the desirability of sparing police, whose viewing of the object in the course of a lawful search is as legitimate as it would have been in a public place, the inconvenience and the risk – to themselves or to preservation of the evidence – of going to obtain a warrant”

· Minnesota v. Dickerson (1993)

· Defendant was stopped on RAS (evasive action and drug area) and patted down. Police officer found a little baggy of crack cocaine in his pocket after manipulating the pocket.

· Rule: “officer’s continued exploration of respondent’s pocket after having concluded that it contained no weapon was unrelated to the sole justification of the search under Terry, the protection of the police officers and others nearby” and is therefore forbidden.

· Note: “suspects privacy interests not advanced by a categorical rule barring the seizure of contraband plainly detected through the sense of touch”

· If incriminating nature of contraband is not immediately apparent, the plain view doctrine does not justify its seizure, but if search is lawful and contraband is found without additional invasion of privacy, its fair game

Exceptions To Warrant For Automobile Searches
· 1. Incident to arrest, from Belton, Thornton

· vehicle of occupant or recent occupant, and there must be an arrest

· 2. Automobile Frisk rule – from Michigan v. Long

· Analogized to Terry – there must be RAS and limited to areas from which a weapon can be extracted

· 3. Inventory exception - South Dakota v. Opperman (1976)
· Car had been towed for being parked overnight. Upon search of the car, weed was found in glove compartment. 

· Rule: Upon validly getting custody of auto, police can search it as long as it is pursuant to a policy (to reduce bias – Marshall in dissent doesn’t agree, there should be some reason)

· Rationale:

· Protection of owners property

· Protection of police against false claims

· Protection of police against danger

· Note: the theory that the 4th amendment should be based on this doctrine. Court won’t say what the rules should be, as long as they are routine and constitutional, court won’t second-guess the police.

· 4. Automobile Exception
· Carroll rule – automobiles and conveyances may be searched without a warrant in circumstances that would not justify a search of a house if there is probable cause to believe that the car contains articles that the officers are entitled to seize (contraband or evidence)
· A Taft opinion (he would do anything to uphold prohition)

· This opinion is finding a resurgence in terms of being cited by SC

· Rationale - exigency and historic distinction between homes and cars

· Chambers v. Maroney (1970)

· Search of car of suspects was not incident to arrest because it was done some time later.
· But automobile search without a warrant is a per se exception. Even though the police already had the car and it wasn’t going anywhere, they didn’t have to wait for warrant – they could just search it if they had probable cause that they would find contraband or evidence of a crime
· There is no difference between seizing the car and waiting for a warrant and searching the car right there – even though they did seize the car

· US v. Chadwick (1977)

· The police meet the defendants at train station, follow them as they put the trunk in their car, confiscate the trunk, take it to the police station, and search it there.

· The rationale did not extend to the container – cars have a decreased expectation of privacy, b/c they drive on the road, subject to inspection, not so with luggage.

· “with the footlocker immobilized, it was unreasonable to undertake the additional and greater intrusion of a search without a warrant” – should have waited for a warrant

· California v. Acevedo (1991)
· The SC stops applying a different standard to the car than they do to a closed container within the car which there is probable cause to believe there is contraband in it, there had been two standards, when you want to search the item in the car v. when you inadvertently find the item 
· Relied on Ross: the guy got into the car with the bag of dope. With probable cause, the cops could search the car and the bag.

· Now the car is a magical area – you can search something in the car that you may not have had authority to search outside of the car

· Note: if you have probable cause to search only that container, you can not search the whole car on that cause

Consent Searches

· Bumper v. North Carolina (1968)

· The police tell the woman that they have a warrant, but they don’t actually have one. Her consent to search is not valid.
· Justice Stewart - “Where there is coercion there can be no consent”
· But she was not coerced, not threatened, she did it of her own free will
· Schneckloth v. Bustamante (1973)

· A search of an automobile that involves none of the four exceptions for automobile searches. This search involved consent of one of the four occupants.
· SC – consent is a totality of the circumstances as to whether the defendant’s will was overborne: the knowledge of the right to refuse is not determinative of consent
· Refusal to acknowledge the subtle pressure inherent in the police officer’s request
· 9th Cir. - “Under many circumstances a reasonable person might read an officer’s “May I” as the courteous expression of a demand backed by force of law”
· Is this consistent with Stewart’s opinion in Bumper? 
· How can you know if the person consented unless you know whether they thought they had a choice or not?
· Justice Marshall: that’s why you should just tell them they have the choice before the consent is valid, which incidentally is what the Feds do
· But the Court doesn’t like this idea – they want to do a balancing, considering the police efficiency with letting investigations go forward – but then are we talking about consent, or are we now talking about just letting investigations go forward?
· Look at factors here
· Same analysis for consent in custody
· Stoner v. California (1964)

· The hotel clerk gave consent to the police to search guest’s room.
· Justice Stewart here says that it is not the clerk’s right to consent to, only the guest. Otherwise all renters would be in jeopardy.
· US v. Matlock (1974)

· Woman who lived in the house consented to the search of the man’s bedroom
· The Court found that she had common authority: joint use, access, and control
· Rule: the consent of one who possess common authority over premises or effects is valid as against the absent, nonconsenting person with whom that authority is shared
· Share a home with someone at your own risk
· Illinois v. Rodriguez (1990)

· The woman who doesn’t really live there gives the police consent to search.
· Rule: apparent authority is enough – as long as the police are reasonable in their belief that they have consent, then it is valid consent
· Dissent: Why not just get a warrant, which is what you should do anyhow?
· The Court just basically changes the definition of consent in the interest of allowing searches to go forward
Special Agents
· Lewis v. US (1966)

· Special agent used to get close to drug dealer and buy drugs. No 4th amendment violation – Defendant voluntarily reveals the criminal nature of his behavior
· “The agent did not see, hear, or take anything that was not contemplated and in fact intended as a necessary part of his illegal business”
· Hoffa v. US (1966)

· A secret agent used to get close to Hoffa, to get information.
· He makes 4th, 5th, and 6th amendment claims
· No 5th amendment violation because he was not compelled to talk
· No 6th amendment violation because the confidences were not regarding the pending case
· Court’s analysis in 4th amendment violation
· no reasonable expectation of privacy in misplaced confidences

· no protection against people who act like your friends

· US v. White (1971)

· Drug agents recorded conversations with informant and dealer.
· Court: If you don’t need a warrant to be a secret agent, why should you need a warrant to make an accurate recording?
· Harlan’s dissent:
· This will have a chilling effect on speech – for policy reasons we shouldn’t make this type of decision
· You have a reasonable expectation that your speech will be humanly forgotten
· Note: an invisible agent (bug, or hidden agent) is a search, but no reasonable expectation of privacy in misplaced confidences

· Also, consent against one of the parties is valid consent against both of the parties

· Agent provacateurs not covered by 4th amendment – if they can repeat it, they can record it

Administrative/ Commercial Searches and Special Needs

· Camara v. Municipal Court (1967)

· Roland Camara, the hero of the 4th amendment, refuses to consent to a warrantless inspection of his residence for possible violations of the housing code. Supreme Court prohibits his prosecution, but a different type of probable cause is necessary for an “administrative warrant”

· Balance the privacy interests with the goals of code enforcement

· Administrative warrant – but redefine probable cause: “ having concluded that the area inspection is a reasonable search of private property within the meaning of the 4th amend it is obvious that probable cause to issue a warrant to inspect must exist if reasonable legislative or administrative standards for conducing an area inspection are satisfied with respect to a particular dwelling” 

· Just a reasonable inspection plan, pretty “loosy goosy”

· This is the only time the Court has ever changed what they mean by probable cause

· New York v. Burger (1987)

· Not even an administrative warrant is necessary for the search of a junkyard’s records.

· Collonade/ Biswell doctrine: No warrant necessary for inspection of “pervasively regulated industry”

· Requirements for Collonade-Biswell Doctrine
· Pervasively regulated industry

· Here, b/c the junkyard had to pay a licensing fee and show police book every so often

· Substantial Government Interest

· Here, preventing vehicle theft

· Necessary to promote regulatory scheme

· Need to protect element of surprise. Searches are based on consent, so getting a warrant when consent is denied would destroy element of surprise.

· Provides a constitutionally adequate substitute for a warrant, by providing adequate notice and constraining official discretion 

· There’s a statute that provides notice

· Search is limited to business hours, collecting documents

· Note: pervasively regulated is the toughest requirement. There has never been a case where that element was found where the other requirements were not found to be met (toothless requirements)
Special Needs

· New Jersey v. TLO (1985)
· Principal searches high school students purse without consent, warrant, or probable cause

· Court “not yet ready” to hold that students in school do not have reasonable expectation of privacy. Also not willing to concede in loco parenti argument: not copascetic with compulsory education laws.

· Justice White applies Terry reasoning

· In certain situations, law enforcement has “special needs” (from Blackmun’s concurrence) which would justify a warrantless search without probable cause: the weighing of interests is in order

· Maintaining order and security at school

· So, the bottom line is that what is required is “reasonable grounds,” the only definition we have of this is that it’s less than probable cause

· Two requirements:
· the search must be based on reasonable grounds

· the scope must be both reasonably related to the objectives of the search and "not excessively intrusive in light of the age and sex of the student and the nature of the infraction" 

· Why not require a warrant?

· Would interfere with swift decisions of justice meted out by school administration, they wouldn’t do it

· Dissent: (who concedes that warrant should not be necessary) asks, why not require probable cause?

· Majority: we don’t want school administrators to have to learn the niceties of the legal doctrine of probable cause

· Humor: What niceties? It’s a practical, non-technical, common-sense doctrine.

· Kids just don’t fit squarely with the law

Drug Testing

· Skinner v. RLEA (1989)
· Whether RR regulations calling for breath and urine tests after accident violate the 4th amendment.
· Court “when faced with special needs” we do the balance – don’t require probable cause or even RAS. Balancing test:
· Employee’s side:
· It’s a traditionally private function, but you’re being regulated anyhow, and it’s not that invasive a procedure
· Employer’s side
· Avoiding death and dismemberment, etc.
· It would be too ineffectual to try to promote the same safety with warrants. 
· Marshall’s dissent “Constitutional rights have their consequences, and one is that efforts to maximize the public welfare, no matter how well-intentioned, must always be pursued within constitutional boundaries. Were the police freed from the constraints of the 4th amendment for just one day to seek out evidence of criminal wrongdoing, the resulting convictions and incarcerations would probably prevent thousands of fatalities”
· Basically, if you allow balancing test, you can frame it however you want – death will always win out over privacy

· Vernonia School District v. Acton (1995)

· Testing of school athletes

· SC – after doing the balancing test, this is fine

· Privacy rights of students (who have already given up some privacy to be on the team) v. the interest in keeping drugs out of schools

· O’Connor’s Dissent: She thinks it’s bad because it’s suspicionless: the idea that it fosters distrust between students and the school, like they’re already accused of wrongdoing

· But would we rather have them singled out?

· Board of Education v. Earls (2002)

· This reasoning is extended to students who want to do any extracurricular activity

· Is the privacy expectation really diminished if students want to do extracurricular activities?
· The important thing seems to be that we are dealing with HS students

· Note: Breyer here and Scalia in Acton – most families seem to accept it. A community standard. But what happened to constitutional protection of rights against the tyranny of the majority?

· Court is defining reasonableness so open-endedly that we are almost considering something reasonable just because there was a law made 

· Ferguson v. City of Charleston (2001)

· Hospital would give names of mothers who refused to do drug treatment to police

· SC – doesn’t matter if you’re giving names to law enforcement in order to ultimately promote prenatal health – you can’t use special needs doctrine for law enforcement ends.

· Chandler v. Miller (1997)

· Can’t make people who want to be politicians take drug tests

· The symbolic rationale (HS athletes being role models) is not enough

· There is just no evidence that politicians have a drug problem

· Rehnquist in dissent: this is just the court conforming its own judgment

· But isn’t that what a balancing test is, Judgment?

Checkpoints

· Michigan Dept. of State Police v. Sitz (1990)

· Fixed checkpoint to catch DUI, hit rate of 1%, drunk driving is a serious problem, minimal intrusion (stops took only 25 seconds)
· Sustainable as a special needs

· Protecting the safety of the roads 

· But aren’t you using law enforcement to do that – how do you square this with Ferguson? Immediate safety?
· However, note: Prouse – random stops and license checks are no good: no showing of need, too much discretion in police officer, too much potential for fear of motorists
· City of Indianapolis v. Edmond (2000)  109
· Checkpoint program for the general purpose of interdicting drug traffickers
· SC – no good, the “primary purpose is ultimately indistinguishable form the general interest in crime control”

· Not for immediate safety

· US v. Flores-Montano (SR)

· Fixed border search

· Border searches long have been subject to a different set of laws – for a routine border search, you need no showing at all

· May need a special showing for a particularly invasive search

· Illinois v. Lidster (SR)

· Here the police are stopping people who are getting off work at a certain time in order to find witnesses to a hit and run.

· SC – this is okay, we are looking for witnesses, not suspects

· So you need less of a showing to stop witnesses that suspects?

· What happened to law enforcement goals being no good for special needs stop?

Racial Profiling

· The federal word is that it is not accepted, even for national security issues, even though that’s basically what they say is the rationale for the mass questioning of people from Arab countries (what’s the difference between profiling based on national origin and race?) There are very few cases exploring this
· US v. Brignoni-Ponce (1975) 34
· Mexican heritage is not enough, standing alone, (but it is a relevant factor) to justify a roving patrol stop near the border.

· US v. Martinez-Fuerte (1976) 38
· At a fixed check point, factors that would not be applicable can be used to make people stop at the secondary stop

· No RAS necessary for secondary stop

· Note: Border searches historically presumptively reasonable

· US v. Montero-Camargo (1999) 49
· 9th Cir. Uses SC colorblindness rhetoric and rationality to hold that ancestry can never be a factor in pulling over cars – just not rational, due to vast numbers of Mexicans in California
Balancing

· Tennessee v. Garner (1985) 115
· The police shoot a teen who is running away merely to prevent his escape.

· Would not have been an unreasonable seizure if they arrested him, but they could not use lethal force

· The court relies on the simple test of reasonableness

· Wilson v. Arkansas (1995)
· Police searched a house with a warrant, but entered as they were announcing who they were rather than knock and announce.

· Rule: Knock and announce is required unless law enforcement interests may establish reasonableness

· Court goes back to 18th century to find that knock and announce was recognized at common law

· It is somehow relevant how it was treated in the 18th century – lack of rules, so we look at more information?

· This is a relatively new test, brought by Scalia and Thomas.

· Court resists looking at reasonableness in the case where there is a warrant

· Wilson’s big victory – police have to knock and announce unless they have a reason not to

· Zurcher v. Stanford Daily (1978) 124
· There is reason to believe that the newspaper has pictorial evidence. A warrant is gained for search of their place.

· Newspaper: we aren’t the suspects, use a subpoena duces tecum. If you have any reason to think we wouldn’t comply, there are legal processes
· SC – it is a search for evidence, apparently there are less 4th Amendment protections for evidence than for suspects

· Journalists count for nothing in terms of extra protection

· Wilson v. Layne (1999) 131 
· Media ride-along makes search per-se unreasonable.

· SC – It’s objectionable, and unreasonable. There is an extra invasion into privacy without anything gained

· Again, media is subject to no special rules

· So a search, even with warrant, can be made unreasonable if the media are brought along

· Whren v. US (1996)

· Narcotics officers making pretextual stop (you know it’s pretextual because their job is not to enforce traffic laws)

· The court says, in one opinion, no concurrence, the officer is allowed to stop someone who has broken a traffic law

· No reasonableness analysis, balancing 

· Selective policing? Nope – go to equal protections

· If you look for a case where there was a warrant and probable cause, and the search was invalidated, its rare (there are 3)

· Tennessee v. Garner

· Winston v. Lee

· Wilson v. Layne

Exclusionary Rule

· Note: Weeks first applied the exclusionary rule to federal prosecutions when a man who was arrested at work while his home was simultaneously searched.
· Other exceptions


· No exclusionary rule in Habeas Corpus proceedings, grand jury proceedings, civil trials, or for purposes of impeachment

· Wolf v. Colorado (1949)

· Man charged with committing illegal abortions is convicted upon evidence (documents) found in his office when he was arrested.

· Court decides that only the due process clause of the 14th amendment applies to the states, not the 4th amendment. So, while the right against unlawful searches and seizures applies, the remedy does not.This is a state court prosecution

· Two rationale

· other remedies – defendant can bring a civil suit against officers

· Dissent says these other remedies are a joke – they are ineffectual, and can take years

· Some states don’t provide punitive damages

· There are strict immunity rules protecting lots of state officers

· Not a great remedy, b/c it only protects guilty victims of unlawful searches and seizures

· Dissent – we can’t trust the police to police themselves

· Court can’t legislate a better remedy, maybe if the state had tried another remedy the court would go with it

· Mapp v. Ohio (1961)
· Police, investigate bombing at Don King’s house use an affidavit for warrant rather than the warrant. Woman is convicted of possession of lewd books.

· SC – overturns Ohio SC which said, we are not following Weeks, we have the choice - Applies 4th amendment to states

· Takes judicial notice of fact that many states at this point had gone along with the exclusionary rule

· Especially Traynor in CA

· Skipping Murphy’s dissent in Wolf – he was never respectd

· From Murphy’s dissent – police “shabby business”

· We need a healthy federalism, states must respect what SC says

· Other remedies are a joke

· Frankfurter in dissent

· We should allow for different approaches in different states

· But at this time of civil rights movement – state judgment did not get a high level of trust

· Note: Wolf, like Olmstead has a spectral afterlife, as the arguments that appeared there have peeked up again and again

· Note: the rationale of the exclusionary rule has become almost exclusively deterrence (there’s no other way to prevent this police behavior), when notions which had been expressed in its favor had been morality (it’s just shabby business to allow the police to act in this way) and education (from Brandeis dissent in Olmstead – cops are the “omnipresent teacher” quoted in Mapp, (and O’Connor’s dissent in Acton))
· Walder (Impeachment)
· Frankfurter: (who wrote Wolf) Limits use of exclusionary rule. Exclusionary rule can not be used to exclude impeachment evidence that would prevent the defendant from impeaching himself.

· Although James v. Illinois came out other way when talking about defense witnesses

· Wong Sun v. US (1963)

· Federal narcotics agents search the suspect’s laundry and question him without warrant.

· SC – the evidence found that evening against the original guy can not be used, but the chain of evidence which started there, as soon as it is “sufficiently attenuated as to dissipate the taint” can be used
· Ie: he came back and confessed on a different day in the police station – sufficiently attenuated

· In order for the evidence to be excluded, it has to be the fruit of THAT poisonous tree

· Nix v. Williams (1984)

· Second appeal for this defendant who had kidnapped and killed a girl, then surrendered himself in one town and was being transported to another town when the police officer gave him the “Christian burial” speech which prompted him to tell where the body was. The police were not supposed to “interrogate” him in between, so that statement was inadmissible, but the body was used as evidence.

· Rule: Inevitable discovery rule – the search teams would have found the body anyhow, so it will not be excluded. 

· Rationale

· Balance law enforcement interests and rights

· The extra deterrence that you would get excluding the evidence as well as the statement would come at too high a cost

· Put the prosecution where they would have been without the violation, not in a worse spot than they would have been.

· Similar to Walder, we will not extend the rule this far
Independent Evidence Rule

· Ker

· In this pre-exclusionary rule case, an agent followed criminal out of country, befriended him, and gained his trust, then brought him back and turned him in to authorities

· SC – there was no violation in his actual trial, your remedy would be to sue the guy for trespass

· Frisbie v. Collins (1952)

· Suspected murderer was out of state, instead of going through extradition Michigan police kidnapped him and took him back, got him convicted
· SC – Procedural Due Process is protected by constitutional safeguards, it doesn’t matter how you are brought to court

· There are other remedies, such as Civil suit

· Reaffirmed as recently as 1992 – Alvarez- Machain, the Dr. who was kidnapped from Mexico by bounty hunters paid by DEA

· Rule: Ker-Frisbie Doctrine: you can not suppress the defendant himself

· New York v. Harris (1990)

· Police arrested murder suspect in his home without a warrant. He confessed there in his home, and again at the police station.
· The arrest was a Payton violation, so the first statement was suppressed by the trial court.

· SC – The second confession, however is not fruit of poisonous tree, so it does not need to be suppressed.

· The violation was the entrance into the sanctity of his home, so there wouldn’t have been a violation if they had arrested him outside his house and then taken him to the station

· So, we wouldn’t make them release him just to re-arrest him outside his house (there is no continuing violation after he is outside of his house

· How would it work – would he get immunity, or they would just turn around and arrest him?

· Is the SC making a broad rule?

· The confession was not fruit of the poisonous tree, because it was not the result of the fact that they arrested him IN HIS HOME

· But, Maybe the home arrest was so traumatic that it did cause the confession

· In order for evidence to be suppressed as fruit of the poison tree, it can’t be enough that it was a result of the illegality – it has to be the way in which it was illegal that brings about the forbidden fruit

· Or a narrow rule?

· The exclusionary rule does not apply to confessions gained after violations of the Payton rule.

· Rule: When the suspect is illegally arrested in their home pursuant to probable cause but without a warrant, statements they make outside the home are not going to be suppressed

Standing

· Rakas v. Illinois (1978)

· Two passengers in a vehicle were convicted based on evidence that was found in a car in which they were passengers. 

· They did not own car, and did not claim ownership over rifles, so their rights were not violated by the search, and they could not claim benefit of exclusionary rule for the violation of someone else’s rights.
· Note: this case was before Michigan v. Long, but under Long, the police may have had the right to search for weapons in a car that they had RAS was the getaway car in a crime involving weapons. But the court doesn’t get into this, b/c the defendants aren’t even allowed to argue rights.

· Rule: In order to assert the exclusionary rule, it has to be YOUR reasonable expectation of privacy that was violated

· Rehnquist says not to call this standing

· But then you miss the point, this doctrine isn’t unique to exclusionary rule. It’s a prudential rule that is waived sometimes when you can prove that you suffered injury in fact due to someone else’s rights being violated. Ie: The Near Beer case.

· The court is just saying it would be too costly to apply exclusionary rule this far.

· But under that rationale, the rule could be excluded altogether

· Two rationale

· The defendants did not have the reasonable expectation of privacy where they were

· The defendants can not assert someone else’s rights

· Dissent doesn’t say that third person should have standing, just complains that they are going back to property notions of protections (Note: no discussion of relationship between defendants and driver/ owner of car)
· So even if the defendants had admitted it was their guns, they might not have had standing because they wouldn’t have had a reasonable expectation of privacy in the car that wasn’t theirs

· And also, their testimony that the guns were theirs from the suppression hearing could be used to impeach them

· Note: Rawlings v. Kentucky mere ownership of contraband does not give you standing. 

· Minnesota v. Olson (1990)

· Suspect in an armed robbery is arrested in search of house in which he was a guest with no consent and no warrant

· SC – overnight guest in another’s house should be treated as resident, would have reasonable expectation of privacy

· Minnesota v. Carter (1998)

· Police officer looked through window of apartment building pursuant to a tip, and saw a cocaine bagging operation. Based on this information, he stopped to of the occupants when they left in a car and found drugs 
· SC – It doesn’t matter whether looking through window was a search because these two didn’t have a legitimate expectation of privacy in someone else’s house that they were only in for a couple of hours in order to bag cocaine

· Not overnight, social guests, but temporary, business guests

· No more discussion of asserting the rights of another – just expectation of privacy

Good Faith Exception

· US v. Leon (1984)

· Police rely on a warrant, which had been issued by a magistrate, but on which there was not sufficient probable cause to support it, to search three different houses, gathering a variety of different evidence.

· White - Evidence won’t be suppressed when officer acted in objectively reasonable good-faith reliance on a warrant

· Rationale: Deterrance is only accepted rationale, and we are trying to deter police, not magistrates, so we wouldn’t get any extra deterrence by excluding this evidence


· But what about prosecutors, that used to have to worry, if they requested a deficient warrant, that the whole case could turn sour, who now can rely, along with the police on a warrant without probable cause?

· Court does cost/ benefit analysis: if we had to let drug dealers go free for a reason that was worth it, we’d consider it, but here since the police had good faith, you wouldn’t get deterrence from them either

· But you might be able to under a negligence analysis

· Justice White’s answer to the “shabby business” claim:

· It would promote more disrespect of the system to let drug dealers go free

· Standard

· What a reasonable officer would have known

· Rough standard – but it’s just about “debateableness”

· Limitations

· When magistrate has wholly abandoned his neutral judicial obligation

· When law enforcement knowingly misleading the magistrate to get the warrant

· If its clear on the face of the warrant that it was defective

· Groh v. Ramirez (SR)
· This is a Bivens action, a suit against federal officers for violations of civil rights (similar to §1983 action)
· Federal officers would not be liable if they reasonably relied upon the law

· Court says it’s the same rationale and in fact consciously applies the same test as Leon: 

· “As we observed in Leon, ‘a warrant may be so facially deficient- Ie., in failing to particularize the place to be searched or the things to be seized – that the executing officers cannot reasonably presume it to be valid.’ This is such a case.”

· Illinois v. Krull (SR)
· Police relied on a statute that was found to be unconstitutional. 

· Court - This was good faith reliance

· How could you penalize police for relying on a statute?

· Dissent: O’Connor is only court member with legislative experience, she writes a dissent saying that state legislators do need that deterrence

· She also points to the original evil of general warrants, which were statutes
· Arizona v. Evans (SR)
· Police rely on warrant which had been cleared up, court personnel had failed to clean it up.

· The court, again, says you get no extra deterrence by making the police be more attentive to what could be an invalid warrant

· How would they know, and the court clerk doesn’t care about deterrence

· Maybe a different story if it was the police officer’s own clerks

· Good faith reliance on computer records (as long as kept by judicial personnel

Interrogations and Confessions (5th and 6th amendments)
· Remember that 5th amendment protection against compelled testimony applies if testimony has been compelled

· Common sense would dictate that a question by a police officer compelled an answer, but that is exactly the kind of common sense that was rejected by court in Bostick and Schneckloth

· Brown v. Mississippi (1936)
· The Court gets into the business of policing the police

· There are federal constitutional limits on how the state police can enforce the law

· In this case, the only evidence against the black defendant were the confessions produced by torture

· The Court sees this as an easy case – Due Process was denied

· Rationale

· The confessions are unreliable

· But isn’t weight of the evidence a problem for the jury to sort out?

· Two problems with this

· The jury were white racists, too

· Triers of fact give too much weight to confession

· Also, Court is wanting to stop the police from doing this

· Miss. SC had said that’s a separate issue

· This doctrine develops over the next decades

· Spano v. NY (1959)
· The defendant, who had turned himself in, was extensively interrogated, repeatedly over a period of a night, driven around. He finally confessed

· SC – Warren opinion strikes down his conviction

· “The abhorrence of society to the use of involuntary confessions does not turn alone on their inherent untrustworthiness. It also turns on the deep-rooted feeling that the police must obey the law while enforcing the law; that in the end life and liberty can be as much endangered from illegal methods used to convict those thought to be criminals as from the actual criminals themselves”

· The test – Spano’s will was overborne

· Not simply that he did something that he wouldn’t have done otherwise, because that would be meaningless – all interrogations are meant to elicit information that wouldn’t otherwise come out

· It’s a totality of the circumstances test

· Note: This confessions doctrine is where consent in Schneckloth v. Bustamante comes from

· Colorado v. Connelly (1986)

· The defendant turned himself in and confessed. Turns out he was mentally unwell, hearing voices and such

· SC – his will may have been overborne, but it was his mental illness, not the police, so his confession is valid

· Even though we’re dealing with the same type of volitional impairment that can make someone not liable criminally

· But the court is focused on police misconduct

· Rule: Will overborn by police misconduct

· Doesn’t necessarily mean illegal police behavior (Garrity, threatened with losing job, not admissible)

· It’s an ad hoc test, so it’s hard to determine what the line is - But something similar to facts of Spano or Brown

· Note: dissent said make a simpler test – get him a lawyer
Interrogations and the Right to Counsel
· Right to Counsel History
· Powell v. Alabama (1932)
· Scottsboro boys convicted of rape without lawyer.
· SC – States must provide a lawyer to those that can’t afford it, 14th amendment due process
· Johnson v. Zerbst (1938)

· Counterfeiting defendant represented self, couldn’t afford a lawyer

· Feds must provide a lawyer as well, 6th amendment

· Doesn’t matter that he didn’t ask for a lawyer, b/c you can’t expect somebody who doesn’t have one to even know to ask for one

· Betts v. Brady (1942)

· SC okays a rule whereby state only provides a lawyer to capital cases. State, so 6th amendment doesn’t apply, and Scottsboro boys was capital case, so that’s the only reasoning that applies

· Over Black’s dissent

· Gideon v. Wainright (1963)

· Florida tries to argue Betts, tries to get other states to write amicus briefs, Walter Mondale convinces 22 state ag’s to write amicus briefs against rule

· Justice Black writes an opinion – state defendant gets a lawyer in any case where the punishment is imprisonment

· Massiah v. US (1964)


· Prosecution based on evidence gained from a secret agent who recorded the defendant after he had been indicted for the crime.

· The Court throws out his conviction, arguing that he has the right to an attorney after he is indicted.

· The majority adopts the reasoning of the concurrence in Spano

· Except they are saying that police behavior that would have been legal prior to indictment (according to Hoffa) was not legal just because of the procedural stage, once you know the police are after you, you get this protection
· By saying that an attorney must be provided after indictment for covert surveillance is effectively saying that there must be no covert surveillance after indictment.


· But does that line make any sense? Why do those people get that protection, but the rest of us don’t?

· Procedural shift

· Discovery

· Now it’s an adversarial proceeding, govt. should have to follow other rules

· Brewer v. Williams (1977)

· Companion case to Nix v. Williams 

· Christian burial speech: By talking to him in a way that got this response, the police officer violated his right to counsel. The court did not find that he had disavowed that right

· Escobedo v. Illinois (1964)

· Murder suspect interrogated in custody (before indictment) without being allowed to speak to his lawyer. His confidence was eventually gained, and he confessed.
· Court says that his right to counsel was violated by this interrogation, and the post-indictment line doesn’t make any sense. If we are going to extend the protection to suspects post-indictment, then we might as well extend it pre-indictment as well

· Justice Goldberg – “We have learned the lesson of history, ancient and modern, that a system of criminal law enforcement which comes to depend on the confession will, in the long run, be less reliable and more subject to abuses than a system which depends on extrinsic evidence independently secured through skillful investigation”
· It looked for a minute like the Court was going to pull the plug on interrogations entirely, but they have limited this holding to it’s facts – basically it’s been overruled

· Note: 6th amendment right kicks in at indictment or its equivalent (arraignment)

· Indictment is a formal charge coming from grand jury – one of the few things from Bill of Rights that have not been applied to the states

· Indictment or information triggers the right, but an initial appearance does not necessarily – you have to be told what the charge is and answer to it?

Miranda Rule

· Miranda v. Arizona (1966)

· Court is addressing consolidated cases of custodial questioning. Addressing same concerns as Escobedo, but uses 5th amendment (right against compelled self-incriminating testimony) rather than the 6th right to counsel (Meloy v. Hogan had held the 5th amendment applies to the states)

· The line they’re worried about is custody, not indictment 

· Most famous white lie in SC history – Footnote 4: Custody “is what we meant in Escobedo when we talked about focus” 

· Court is explicit that they do not want the rules turning on the facts of each case, they want broad, per se rules. Suspects have to be told:

· Right to remain silent

· From the 5th amendment

· Anything you say can be used against you

· Right to an attorney

· Note use of 5th rather than 6th

· Necessary right to protect against compulsory self-incrimination

· In order to protect the suspect’s right to remain silent

· The suspect might not know about his rights

· Assist the factfinder in finding out what happened in the interrogation

· There is something inherently coerced about a custodial interrogation

· If you can’t afford it – one will be provided

· Use reasoning from Gideon

· Has a right to have these rights told to them, it is an unwaivable right (mandatory advisement)

· From 5th amendment, necessary protection

· Rationale

· Empirical problem - Interrogations often take place incommunicado, we don’t know what happens

· SC doesn’t look at the cases before it, but looks to interrogation manuals

· Also, the per se rule that is set up requires no factfinding – did the suspect waive? No figuring out whether the totality of the circumstances made it coercive – custodial interrogations inherently coercive

· Not constitutionally mandated, just until the states think of something better to protect the same rights

· But the states never thought of anything better

· The Court has since had a hard time b/c they made this determination that it was not constitutionally mandated – prophylactic rule

·  “dignity and integrity of citizens,” but they don’t flesh that out, which sets them up for the normative criticism

· White – it shouldn’t be bad that we are hard on suspects – we want to catch criminals

· Dissent and Majority agree that this will cut down on the number of confessions – but the truth is that empirically, it hasn’t 

· Notice how people are read/ given these rights

· Miranda v Escobedo

· Custody rather than focus

· Custodial coercion is inherently coercive

· Coercing confessions, even without threats or abuse is an assault on human dignity

· Use 5th amendment guaranty against compulsory self-incrimination

· A series of broad, per se rules, rather than totality of circumstances
· Miranda Warnings

Custody

· Note: Different than the 4th amendment seizure test. 

· Rule: would the reasonable person in the defendant’s circumstances feel that they were under arrest or circumstances like an arrest (functional arrest)

· McCardy: traffic stop is not custody (drunk driving) 

· Terry stops – not custody

· Questioning in police station alone is not custody

· Oregon v. Mathiason (1977)
· Suspect in burglary asked to come down to police station to talk about burglary. He was tricked into talking by police telling him his fingerprints were at the scene.
· The trick was not enough to make it into a custodial interrogation

· It may have been enough to make the confession coerced, but the court doesn’t address that, no custody

· Yarborough v. Alvarado (SR)

· The kid brought to police station and interrogated. It was reasonable for trial court to rule that he was not in a custodial situation. Confession not suppressed.

· The court develops the Custody test: objective test viewed from perspective of suspect – would he or she have been reasonable in his or her belief that he was under formal arrest or the constraint of movement associated with arrest

· While they are trading on the familiar term – arrest, it is still not clear what that means either

· Remember Sharpe – totality of circumstances to determine what is reasonable detention

· Arasco v Texas 1969 – in-house interrogation custodial due to arrest

· Mathis – questioning in prison is custody

· Note: reasonable person not feeling free to go about his business is not custody for Miranda purposes – (that will be on the test)

Interrogation

· Rhode Island v. Innis (1980)

· Suspect is arrested, and in front seat, police officers talk about how sad it would be if handicapped girl from nearby school found the weapon, so suspect tells them where the gun is – was that interrogation?

· Note: remember a person can be arrested and not read his rights, as long as he is not interrogated.

· Interrogation is: Express questioning or its functional equivalent – something reasonably as likely as express questioning to lead to an incriminating response
· Problems:

· How likely is direct questioning to lead to an answer? Not that likely.

· Humor: the court has never said that express questioning is not interrogation because it was not likely to lead to a response

· 6th amendment test – did the officers deliberately elicit incriminating response?

· But the court here says, we’re using a different amendment – so the test is different

· But why?

· So the test is reasonable, but here’s how it is applied in this case:

· It wouldn’t be reasonable for these officers to think that the guy sitting in the back would respond to a danger to a handicapped child killing herself with the shotgun

· NY v. Quarles (1984) 157
· The man was arrested in the store, he had hidden the gun. Before Miranda rights are read, he’s asked “where’s the gun?”

· Evidence of gun not suppressed, b/c Court does not want to force police to choose between public safety and maintaining admissibility of evidence

· Also, it is important to court that there was no “actual coercion”

· But weren’t the old Due Process rules altered with Miranda? Marshall in dissent - Wasn’t Miranda about the inherent coerciveness of custodial interrogations?

· But they still make a distinction between statements that are truly coercive and those that violate Miranda and the irrebutable presumption of involuntariness of confession starts to deteriorate

· Rule: Miranda warnings do not need to be given before questioning reasonably prompted by a concern for immediate public safety  

Scope of Miranda/ Fruits in Miranda
· Harris v. NY (1971)
· Defendant who had sold narcotics to undercover agent, and had made an admission after arrest in a non-Mirandized statement claimed in trial that he had never sold the drugs.

· Rule: Walder rule applies to Miranda as well. Defendant can not use Miranda as license to perjur himself on the stand.

· Same reasoning as Walder. We get enough deterrence just by refusing to allow the prosecution to use the statements in their case in chief.

· But wasn’t the reasoning of Miranda to protect the defendant from saying something to harm his case?

· Court, as in Quarles, points out that the statement was not truly involuntary. There’s that distinction again, ignoring the point that that was the reasoning that Miranda was originally based upon

· Michigan v. Tucker (in Elstadt)

· Police use testimony of witness that they found through investigating suspect’s non-Mirandized statement

· SC – refused to suppress testimony

· Miranda is just a prophylactic rule – not a constitutional right

· To curb police misbehavior

· To ensure accurate confessions

· So there’s no need to suppress witnesses statement

· US v. Patane (SR)

· Rule: No poisonous fruit doctrine for physical evidence found from a non-Mirandized statement

· Rationale: Same as in Tucker – it’s a prophylactic rule

· Professor admits to not knowing what that means

· Oregon v. Elstad (1985) 

· In this case a first, non-Mirandized statement directed police on what to interrogate in second, Mirandized statement.

· SC – first statement is suppressed, not second
· But if first is irrefutably coercive, wasn’t second as well: confession only came because cat was out of bag?

· O’Connor: not clear why he confessed in the second statement, too attenuated
· Protections from true coercion that do not extend to statements in violation of Miranda

· Physical fruits from coerced statement can not be used 

· Truly coerced statement can not be used to impeach

· Statements can not be involuntarily coerced for public safety

· Violations of Miranda:

· If police don’t Mirandize, they can use silence to impeach

· If they question in violation of Miranda, they can get investigative leads

· 3 SC Justices on the record saying that they don’t believe that what happens in interrogation room is a constitutional violation because of Miranda violations alone

· Doyle v. Ohio (1976)

· Defendants suspected of drug dealing did not tell officers their cockamamie story that took advantage of prosecution’s case after they were arrested and Mirandized.

· Rule: You can’t use post-Miranda silence to impeach the defendant. 

· Rationale: Court says that it’s a violation of Due Process

· Post-Miranda silence is ambiguous, you don’t know if the defendant had nothing to say, or was heeding his rights.

· Weak argument, because, normally we give ambiguous evidence to the jury and let them sort out its weight

· The warnings themselves seem to suggest that your silence won’t be used against you

· Also a weak argument, b/c the court made up the warnings, could change the warning

· The Rationale the court (Powell) could have used

· Griffin v. California – prosecutor can not make inferences from fact that defendant did not testify: you can not exact such a price from remaining silent

· You have the right not to incriminate yourself, and if that right is going to mean anything, your silence can’t be used to impeach you 

Waiver of Miranda

· Missouri v. Siebert (SR)

· Missouri two-step. First time that the court was faced with an express police policy to intentionally violate Miranda so that Mirandized questioning would be guided by non-Mirandized confession

· Not suppressed on fruits doctrine, but b/c second waiver was invalid

· But how do you distinguish Elstadt and Miranda?


· Two interrogations done successively, one after the other, Following too closely on one another

· Justice Kennedy – bad faith two step interrogation is different

· Plurality opinion (legal effect of this?)

· Whenever there is a two-step interrogation, the second is only valid if there is a knowing and effective waiver of Miranda
· Knowing and intelligent comes from Butler

· North Carolina v. Butler (SR)
· Defendant would not sign away his rights during the interrogation, but he would talk. Had he effectively waived his rights?

· He may have thought if he didn’t sign anything, then he wouldn’t be bound, but he was wrong.

· Rule: express waiver is not necessary to waive Miranda. 

· People may be willing to talk, but they would not be willing to expressly waive their rights, and the cost of stopping them from talking would be too high.

· Waiver must be knowing and intelligent.

· But how do we know if it is knowing and intelligent if we don’t require express waiver?

· So a reading of the rights, followed by the fact of responding to questioning, alone would not be enough to show effective waiver, but SC leaves it unclear what else might be necessary

· Moran v. Burbine (1986)
· Suspect in a murder was arrested. He was not instructed that his lawyer was trying to contact him, and his lawyer was lied to that he was not going to be interrogated. He confessed. 

· How could his waiver be knowing and effective if he made it without all the facts?

· Rationale: There will always be additional facts – how could the police be expected to tell to the defendant anything he would want to know before making his decision

· What about all the evidence that they have already?

· But isn’t the right to a lawyer central to the inquiry?

· What about the misleading of the attorney, was that tantamount to misleading him?

· Nope, he can’t assert his attorneys rights. If they had lied to him, he could have made a case.

· Knowing and intelligent waiver by defendant, not attorney

· The outcome is based on conflicting feelings about defense attorneys:

· Majority: Defendants have a right to an attorney, we will not deny that right, but if they’re not around, we will not go out of way to help them get in the way

· Regrettable constitutional necessity – we’re happier if they waive the right

· Dissent: This is an adversarial system, defense attorneys make the system work better.

· 6th amendment right to counsel argument

· The police would have violated this right if they had denied him his lawyer after he had been indicted (after the process got adversarial, as if the interrogation wasn’t adversarial)

· Even though the Court refuses to overrule Escobedo, they go back to the formalistic distinction that had been thrown out by Escobedo

· Why would suspects feel different talking to police before indictment as after?

· Different conceptions of Miranda

· Miranda as the ceiling (Majority view)

· It’s a delicate compromise, it’s as many rights as we will give, we are not extending it

· Extending it would be too expensive to the societal interest in clearing up crimes

· Miranda as the floor (Minority view)

· We start with Miranda protection, and we will do anything we need to to make sure that the spirit of the rule permeates the whole system

· Fractals

· Court says constitution dictates that people should not be compelled to admit their guilt

· Does this apply to interrogation as well as trial?

· Yes it does – the debate is about: Personal liberty, Dignity, Danger of trying to solve crimes without confessions

· How do you protect it - Per se rule: Miranda

· How is Miranda applied? Fractal argument, centers around same issues

Re Interrogation

· Michigan v. Moseley (1975)

· A robbery suspect is question on booking. He says he doesn’t want to talk. He is locked up, and several hours later, is taken out of his cell and questioned by a homicide detective investigating a murder. He incriminates himself. Is his statement gained in valid waiver of Miranda?

· Rule: When suspect invokes right to silence,  the right to cut off questioning has to be scrupulously honored.

· In this case, it was a different interrogation room, hours later, a different officer, and a different crime

· This is not a bright line rule, it is an ad hoc determination, and there will always be room to argue whether it was scrupulously honored or not

· Rationale
· Court doesn’t want to hamper police investigations

· Nor hamper defendant’s rights to plea bargain

· And doesn’t want to overprotect Miranda rights

· White in concurrence – it may be different if the suspect had said “I don’t trust myself to talk to you without a lawyer” because they know they might give in and you can’t profit off that

· Edwards v. Arizona (1981)

· Murder suspect arrested. He interrupts interrogation, saying he won’t make a deal without a lawyer present. Questioning is stopped, reinitiated the next day.
· Rule: (By White) Once the defendant requests an attorney, you can not reinitiate interrogation without providing an attorney. Bright line rule.
· Rationale:

· If they signaled that they don’t trust themselves to talk without an attorney – get an attorney.

· Distinction with Mosley is that in this case, you can reinitiate, if you get an attorney, whereas in Mosley, there wouldn’t be any way to reinitiate

· For real though – what’s the difference between saying I don’t want to talk and I want a lawyer. How could we expect the sort of person we made the rule requiring provision of a lawyer for make that distinction?
· Michigan v. Jackson (1986)

· Murder suspect was arrested and arraigned, where he requested a lawyer. He was questioned before he saw his lawyer.

· Rule: (Bright line) Can not re-question without the presence of the lawyer when requested in court. 

· Rationale: We are now talking about 6th amendment right to counsel, “we will indulge every reasonable presumption against waiver.”

· Arizona v. Roberson (1988)

· Burglary suspect arrested. He requests a lawyer. Duly noted by officer. The next day, he is questioned on a different crime.

· Rule: Edwards rule is not charge specific, once he has requested a lawyer, you can’t question him until he gets a lawyer

· Rationale

· Custody situation is inherently coercive

· You could tell him about this other investigation, as long as it wasn’t interrogation under RI v. Innis

· But how could you talk to him about it without reasonably expecting some type of response?

· Kennedy in Dissent: 

· They can’t badger him, it’s on a different crime, how many times could they come back?

· Also, he had been read his Miranda rights each time

· Minnick v. Mississippi (1990)

· Murder suspect is arrested. He stops questioning, requesting a lawyer. He sees his lawyer and the next day he is questioned again.

· SC – (Kennedy) Seeing a lawyer does not terminate the Edwards protection. Police can still not reinitiate interrogation without attorney

· Bright line rule, coming from Miranda’s right to counsel

· Scalia in Dissent: In saying that once you see a lawyer, your Edwards protections go away, he basically reargues Edwards and Miranda

· We want him convicted, we want him in prison, confessions are an important thing

· A lawyer would just tell him not to talk – avoid confession

· Scalia says that this argument could have been made in Edwards. Indeed, it could have been made in Miranda itself

· McNeil v. Wisconsin (1991)

· Suspect is arrested for a burglary charge. He refuses interrogation, saying that he doesn’t want to talk. He is indicted, represented by a lawyer. Thereafter, he is interrogated by a different officer on a murder investigation.

· Second interrogation after indictment without lawyer (on different crime) is ok, b/c he had invoked his 6th amendment right to counsel at the arraignment, and the sixth amendment right to counsel is charge specific.

· Rationale: Text of 6th amendment only protects criminal prosecution, so it’s charge specific

· But What about Michigan v. Jackson? (When you ask for a lawyer, we will favor the right rather than waiver)
· Scalia:

· The Edwards rule applies if you’ve invoked your Miranda right to counsel, which is not charge specific

· The Michigan v. Jackson rule applies if you’ve invoked your 6th amendment right to counsel, which is charge specific

· Rule: 
· If you ask for a lawyer when you’re arrested, it’s not charge specific

· If you ask for a lawyer during arraignment, it’s charge specific
· Davis v. US (1994)

· Suspect in a beating death (military court martial proceeding) interrogated. He mentioned that “maybe he should talk to a lawyer,” the police clarified and continued questioning.

· Rule: The following confession was valid. An ambiguous request for a lawyer is not cognizable as invoking Miranda rights.
· Rationale: O’Connor

· The police need a bright line rule

· Moran v. Burbine – it’s a ceiling rather than a floor. The right is either on or it’s off, and if it’s not clearly on, we don’t want it attaching, b/c the consequences are too dire – the Edwards rule attaches and they can’t reinitiate interrogation

· Once you’ve complied with Miranda, all cognizable coercion is gone

· This is in tension with reality, though – just like consent in Bostick

· So once the cops read Miranda, they don’t have to worry about what they do being coercive, but it can still feel coercive to the suspect.

· Note: the statute at issue in Scalia’s dissent would have turned back time to pre-Miranda for federal officers

· Dickerson v. US (2000) Finally put the issue squarely in front of the court, arguing that since Miranda was not constitutional (based on all the SC reasoning to that effect)

· Miranda – you have the right to an attorney until you waive it (knowing and intelligent relinquishment)

· Butler – you can waive your right to counsel without an explicit waiver

· Davis – making an ambiguous request for a lawyer will not invoke the right

· Note: it’s kind of like a one-way ratchet. An ambiguous waiver is effective, but an ambiguous invocation is not.

· Remember, right to silence needs knowing and intelligent waiver

Jailhouse Informants
· Illinois v. Perkins (1990)

· Murder suspect was incarcerated on charges unrelated to the investigation. Cop pretended that he was an escapee, gets prisoner to confess to a murder

· Rule: Miranda does not apply to jailhouse informant 

· Rationale:

· There is no inherent coercion in the interplay of custody and interrogation. He doesn’t think he’s dealing with his captors, so he wouldn’t feel the pressures

· But wasn’t Miranda about the inherent coercion of custodial interrogation? 

· He was in custody

· what was done was “reasonably calculated to get a response?” (that’s why they did the trick)

· US v. Henry (1980) 211
· After indictment on the crime at issue, a police informant, with instructions not to question the suspect, is put in his cell

· Rule: After indictment, the rule changes, because now the 6th amendment right to counsel has attached. 

· Rationale:Since it’s after indictment, it’s no longer a Miranda analysis, it’s a Massiah analysis, and Massiah asks: was the testimony deliberately elicited?

· Three factors

· Acting under instructions as a paid informant

· Ostensibly no more than a fellow inmate

· Defendant is in custody and under indictment

· But it’s a Massiah case, what’ the relevance of custody?

· Pressures, subtle influences, particularly susceptible, etc.

· But how does this square with Perkins, he was in custody in the presence of someone working for govt.

· Under Miranda, you need custody and known police dominated coercion

· Under Massiah, you look at the totality of the circumstances

· But aside from the difference between 5th and 6th amendments, why would we think they’re different?

· Kuhlman v. Wilson (1986) 217
· Much the same facts as Henry, except here, instead of just “engaging in conversation” with the suspect, we know what the informant said, and the cell was placed over the scene of the crime.

· SC – no 6th amendment violation, because of difference between an ear and a voice that provokes something for the ear to record

· Rule: After indictment, jailhouse snitches can be used to listen for incriminating testimony, but not elicit it

· So the rule makes sense, no violation if the jailhouse snitch doesn’t evoke confession, but it’s hard to see how it applies, b/c when you look at the cases where it is applied, the distinctions are hard to find

· Note: seems as if use of jailhouse snitch does not invoke Miranda.

· Since it is not an integrated, coherent doctrine, any new case is seen as a chance to relitigate the issues

Compulsion and Immunity 

· US v. Hubbell (2000)

· Defendant, as part of his earlier conviction is compelled to provide documents to a grand jury. As a result of the specific configuration of documents that he provides, he is indicted on new charges that the govt. had not known about prior to seeing documents

· Rule: While the documents themselves are not a violation of 5th amendment, for the govt. to use the testimonial act of turning over the documents against him is a violation

· So, either the fact that he gave the documents up (having him authenticate them)

· Or the fact that his culling of the documents pointed the government out to a new crime that he committed

· Garrity v. NJ (1967)

· Police officers were forced to cooperate with internal affairs on pain of discharge.

· Rule: It’s not illegal to subject a fire/police officer to discharge for refusing to cooperate with Internal Affairs

· But they can not then prosecute the police officers for those crimes based on that evidence

· can’t use the incriminating statements indirectly (as leads)
· Note Case: Gardner  v. Broderick (1968)

· Police officer refused to testify before grand jury and was then terminated

· SC – Termination was impermissible b/c premised on refusal to waive a constitutional right not because he failed to answer questions relevant to employment

· So it might have been different if the questioning refused was for department investigation and wouldn’t subject him to criminal liability

· Kastigar v. US (1972)
· Court essentially defines immunity as use immunity rather than transactional immunity. 

· Use immunity means that if the govt. compels testimony, they can not benefit in any way from that testimony, not even use it as leads.

· Leads to Kastigar protection and Burden: the burden of govt. to show that they have independent evidence to prosecute the person who has been subject to compelled testimony

· How do you prove that what the defendant said didn’t help you find it?

· Timing – do an investigation prior to compelling testimony

· Put evidence in the can – like a time capsule

· Have two investigative teams

· Clean team

· Not using testimony

· Dirty team

· Evaluating self-incriminating evidence, and only passing along info for which there is independent basis 

· Idea of Kastigar: Put investigators in exactly the same place they would be if they hadn’t heard the compelled testimony

· But applying Kastigar can put the investigators in a much worse place

Bodily Evidence
· Rochin v. California (1952)
· Defendant convicted of possession of morphine based on contents of involuntary stomach pump

· Rule: Stomach pump was Due Process violation

· Note: no 4th amendment applied to states at this time, right after Wolf v. Colorado – Frankfurter: it’s not a fundamental liberty, so exclusionary rule does not apply)
· Rationale: Frankfurter

· offends the canons of decency and fairness of English-speaking peoples

· “it would be a stultification of the responsibility which the course of constitutional history has cast upon this Court to hold that in order to convict a man the police cannot extract by force what is in his mind but can extract what is in his stomach”

· Both Black and Douglas for concurrence (Black b/c he thinks courts will go too far, Douglas not far enough) say make it simpler, more clear cut, apply 5th amendment to states

· Schmerber v. California (1966)

· Here, Meloy v. Hogan had already applied the 5th amendment to the states, Mapp applied exclusionary rule to states

· While in hospital for injuries sustained in drunk driving accident, defendant is subjected to unconsented blood test. He is convicted on the results of that test

· SC – No problem, b/c what was taken from him was not testimonial, it’s just blood with information about alcohol in it.

· There was also no participation by defendant

· Rule: Blood test gives information that is not testimonial, therefore not a 5th amendment violation.

· Note: Thomas, in dissent in Hubbell disagrees about what testimonial is (ask about this)

· Does Schmerber overrule Rochin (probably, only Winston shows outer edge)

· Winston v. Lee (1985)

· Suspect in armed robbery may have been shot. Court orders medical procedure that would extract bullet from his body.

· Rule: Bodily extraction test, if there is a warrant and probable cause
· Three factors to weigh in balance:
· Safety risks of procedure (does this change as technology gets better?)

· Dignitary intrusion

· State’s need for evidence

· Irony: Black and Douglas wanted 5th amendment to apply to states to protect defendants, and now it does and Rochin might come out different 

· Note: the lesson is that the analogy between coerced confession and forced bodily extractions is dead.

Lineups

· US v. Wade (1967)

· Bank robbery suspect shown to witnesses at lineup without presence of counsel, and he was made to say words of robber.

· Defendant advances 5th and 6th Amendment arguments:

· 5th amendment argument: Forced to say the words violated rights against compelled testimony

· SC – It wasn’t testimony, it was the identifying characteristic of your voice, not the words of your guilt

· Rule: 6th amendment argument: Lineup without counsel violated right to counsel after indictment
· SC –agrees

· Critical stage of prosecution

· Highly prone to error

· An error made at this stage can taint the entire proceedings

· Hard to attack it after the fact, b/c it’s hard to know how it’s suggestive if you weren’t there

· The right not to stand alone before the state: So the defendant has the right to have a lawyer present

· They can see what happens

· Make sure its fair

· Kirby v. Illinois (1972)

· Robbery suspect shown to witness before indictment and before counsel was appointed.

· Rule: Since a pre-indictment lineup happens before 6th amendment rights attach, there is no violation. 

· Simmons v. US (1968)
· Pictures of bank robbery suspect shown to witnesses without counsel present.

· Rule: no violation of 6th amendment in mere photo line-up

· But aren’t the same problems of suggestion present?

· Neil v. Biggers (1972)

· A witness ID made in violation of Wade can be introduced if prosecutor can prove that the ID would have been made anyhow, which they are often able to do

· Rule: When there is a violation of Wade, the out of court identification is suppressed, but the witness will be allowed to testify at trial as long as the prosecutor can prove that the witness has an independent source

· Note: Due Process limitation

· Simmons v. US – conviction set aside based on photo lineup only if lineup is so impermissibly suggestive

· Kirby v. US – also has to be unnecessarily suggestive

· Neil v. Biggers – out of court identification 

· Only when unnecessarily suggestive, and only when “substantial likelihood of irreparable misidentification”

· See examples of convictions that were upheld because lineup was “necessarily” suggestive (no time to gather others), or not impermissibly suggestive (cop shows other cop picture – is this the guy?

Incriminating Documents

· Boyd v. US (1886)

· Seminal Criminal Procedure case

· Shows the path not taken, an entirely different view of the 4th and 5th amendments

· Ie: The evil of the general warrant is that it allowed the govt. to take a person’s documents and use it against the person, and that’s what this subpoena did

· So the whole case is about the govt. using the company’s own documents against them, not about the govt. knowing what is in the documents

· Foundation for mere evidence rule and property notion of 4th amendment – both dead

· Boyd had mixed 4th and 5th amendments, they ran together

· Today they are separated

· Boyd had used property notions:

· 4th amendment trespass rule

· 5th amendment, using someone’s documents is like making them a witness against themselves

· But today, we use a privacy model

· 4th amendment: reasonable expectation of privacy: Remember the court’s analysis in talking about why plain view exception applies even when the police expected to see it and didn’t put it in warrant – what they have seen has no more privacy interest

· 5th amendment: protect inner sanctum of feelings and thoughts

· that’s why corporations don’t get the same protections, not a person

· Andresen v. Maryland (1976)

· Police conduct a warranted search of business office and use documents against the defendant. 

· Rule: Boyd is dead, no violation of 5th amendment to use someone’s papers against them
· It’s not bad to use people’s papers against them. The court makes this move in the 4th amendment that they are unwilling to make in the 5th amendment: Scalia says it shouldn’t be bad to make people confess

· Rationale:

· Not a 5th amendment violation – not required to say or do anything

· He had made them voluntarily – he wasn’t asked to do anything: he might have had protection against compelled production

· Just like Hoffa – he wasn’t forced to talk

· Note: while Andresen, and even Schmerber had hinted that you may not be able to force someone to supply the documents that would be used to incriminate them, that’s dead with Hubbel, as long as you don’t use testimonial act of production

Unprivileged Statements

· US v. Dionisio (1973)

· Boyd had said that taking their documents would be the same as compelling production – Not anymore:

· Defendant was compelled to come to FBI office and make voice imprint. If the FBI had come to get him, that would have been a violation, unreasonable seizure

· Subpoena ad testificandum (come testify) is not a seizure

· Because of supposed judicial oversight of grand jury 

· The time can be changed

· No stigma, name not published

· There is a limitation in the rule for compelling documents (duces tecum

· the protection that it not be “too sweeping in its terms to be regarded as reasonable”

· But this begs the question

· If it is not a seizure, why any protection?

· If it is a seizure, why not full protection?

· His 5th amendment argument is no good – he’s just being asked to provide his voice

· Pennsylvania v. Muniz (1996)

· Defendant made to do all sorts of intoxication testing, including doing math about the year of his birth.

· SC – That is too much of a window into his mind to be acceptable, it verges on testimonial, b/c if he gets it wrong it’s incriminating
· Note: the court also refers to a “routine booking exception” (which they just made up) of questions which, even if testimonial, can be asked without Miranda

· Biographical data to complete booking or pre-trial services

· Information requested for recordkeeping purposes only 
· Information reasonably related to the police’s administrative concerns

· Court doesn’t really explain why it’s testimonial, but it gives a window into the 5th amendment conception of inner sanctum of mind
· Hiibel v. Sixth Judicial District Court (2004)
· Defendant was asked his name on an investigative stop by police. He refused to give his name and was arrested for violation of a Nevada “stop and identify” statute

· Defendant’s 5th amendment argument – arrested for invoking his right against self-incrimination

· SC – sure, his name could have been testimonial, but there is not evidence that his name would be incriminating.

· But the SC leaves unanswered what would happen if his name had been incriminating

· Defendants 4th amendment argument – this was an unreasonable search and seizure under Terry dicta suggesting that (White in concurrence) defendant is “not obliged to answer, answers may not be compelled, and refusal to answer furnishes no basis for an arrest.”

· SC – There’s nothing unreasonable about having police officers ask identifying questions if you want them to be solving crimes

· Police can ask questions, but can you criminalize a refusal to answer?

· Remember the 5th amendment applies to non-custodial interrogations, but Miranda does not

Entrapment

· Rule: A defense to a crime that the person was induced to do the crime by a government agent, and the defendant was not predisposed to commit the crime.

· Is it a substantive criminal law issue? If we are worried about culpability, then inducement without predisposition makes sense
· Or is it a criminal procedure issue? If we are worried about protecting citizens from overreaching by police officers, then worrying about predisposition doesn’t make any sense

· The argument would be that it’s a due process violation of the constitution

· US v. Russell (1973)
· Defendant is arrested for making meth after the govt. agent provides him with a rare and hard-to-get ingredient

· He says his predisposition doesn’t matter, the govt. provided the chemical that he wouldn’t otherwise have gotten

· SC – Reminiscent of Taft in Olmstead (the spectral afterlife), if we hold the govt. agents to “nice” behavior, we’ll never solve any crimes.

· Majority thinks it’s a criminal law issue. A defense that Congress intended for every federal crime (although never mentioned in a statute) that the SC is providing statutory interpretation to 
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