THE CORPORATE FORM

Legal entities with 1) limited liability 2) free transfer of interest 3) continuity of existence 4) centralized management. Distinguish benefits/burdens with partnerships. 

Legal authority:1) Federal law 2) State law 3) Private contracting (cert of inc & bylaws)

Shareholders: 1) elect and remove directors 2) vote on fundamental changes (i.e. mergers, dissolution, sale of all assets) 3) may amend articles or bylaws. 

Voting: Cannot get rid of sh’s right to vote - DGCL § 109 trumps. 

Amend cert of inc: requires approval by both sh’s and the board.

Directors: manage the day-to-day affairs of the corporation 1) appoint officers 2) decide compensation 3) acquisitions 4) dividends.

Agency costs: Managerial opportunism creates costs.

Staggered board: Prevents rapid takeovers if in articles (if bylaws, can amend).

Ultra vires: actions/transactions beyond the power of the corporation. Under § 124 1) sh can use to enjoin planned activities/transactions; 2) officers and directors can be sued for doing something ultra vires; and 3) attorney general can dissolve a corporation for ultra vires acts.

Securities & Capital Structure

Equity: Corporation may raise equity by issuing (i.e. selling) securities.

Ownership: 1) claim to earnings and 2) right to participate in control of business. 

Common stock: voting rights, dividends. Preferred stock: fixed dividend paid before CS. 

Life cycle of a share: A share must be authorized in the certificate of incorporation - means the Board has permission to issue the share. A share is issued when it is sold or given to another person. A share is outstanding after it is issued - held by another person. If company buys back share, share is still issued but no longer outstanding. Company may then retire the share, but share must then be issued again by board in order to sell (transaction costs of retiring, so never an incentive to do so).

Expected value/return: probability times outcome. 

Debt: May be in the form of trade debt, bank debt, or bonds. Can be secured or unsecured. Bonds often redeemable by corporation; interest at fixed rates. 

Creditor Priority: Generally, all debt has equal priority in pro rata distribution. Exceptions: secured debt by collateral; voluntary/involuntary subordination with subordinate and senior debt; bankruptcy code establishes certain priorities. 

Agency Costs of Debt: Potential conflict of interest between sh’s and creditors. Sh’s prefer risk with potential high value; creditors favor less risk and guaranteed return. 
Preferred Stock: Hybrid of common stock and debt. Like debt, can’t vote unless converted. Fixed dividend rate; priority in liquidation. 

Conversion rate protects in case of dissolution (split, 2:1 ratio to maintain interest). Problem: Balancing point where an adjusted conversion rate is meaningless because there is not longer enough value in corporation.



If conversion rate can’t work, court may prohibit transaction.

Marriott: Court found that Marriott had right not to pay dividends to PS, despite the fact that “spin off” left PS without the same claim to assets. 
Warrant Trick: Issue cheap warrants, raise money, harms PS.


But PS can adjust conversion rates in case of a warrant if provided by contract. 

Balance Sheet: Total Assets = Total Liabilities + Shareholders Equity. Two side balance.

LIMITED LIABILITY & CREDITOR RIGHTS

Limited liability: 1) sh’s can shift some risks of failure to creditors; 2) allows efficient diversification of investments; 3) enables division of labor, management may be separate from investment; 4) decreases need to monitor management; 5) decreases need to monitor other sh’s.  

Personal guarantee: lender will charge lower interest rate - specific funds & priority.

CREDITOR PROTECTIONS

Dividend Tests: Limits on dividend distribution, but easily manipulable. 


May declare dividends 1) surplus or 2) net profits for year and/or preceding year. §170


Surplus = net assets – capital. Net assets = assets – liability = sh’s equity. §154


Capital = par value or value of share. Par value between .01 and value. 

Capital increases by par value or total value; net assets increases by price.

If value is 0, may set par value above 0.

Fraudulent Conveyances: creditor may void transfers made w/out equivalent value. 


Modeled after Uniform Fraudulent Conveyance Act or Uniform Fraudulent Transfer Act.

Bankruptcy Code 548: Creditors can void transfers by establishing that 1) there was an actual intent to hinder, delay, or defraud or 2) debtor received less than a reasonably equivalent value in exchange and debtor was insolvent.


548(a)(1)(A) voids transfers/obligations incurred w/ intent to defraud creditors

548(a)(1)(B) voids transfers/obligations, regardless of intent, if

          
(1) they are made without the debtor getting reasonably equivalent value &

(2) the debtor is insolvent (i) at time or b/c of transfer (ii) unreasonably small capital (iii) intended to incur too much debt

(II p.7)

Leveraged Buyouts: Permitted corporate insiders to borrow, using the corporation’s assets as collateral, a sum large enough to repurchase all publicly-held stock for a premium. Challenged as no “reasonable equivalent,” but easy to get around.

3 Types: 1) Borrows w/ corp assets as collateral w/ security interest. Unsecured at risk, may void where no reasonable equivalent value – corp got nothing. 2) Loan to corp with security interest; corp buys 100%; sells all to party 1 sh/$1. Creditors can go after corp for under (B)(i) or after bank under (A). 3) Loan and $ to Buyer for note; purchases from sh’s. Go after banks.


Policy: Could anticipate; can K to avoid. But not w/ banks. 
Equitable Subordination: Subordinate sh's claim to creditors claims where acted undesirably.


Hierarchy: 1) secured debt 2) unsecured debt 3) equitably subordinated claim. 

Applied: 1) Lender of a firm who takes control of a firm and uses control to its own benefit and the detriment of other creditors; 2) Shareholder lends money to the firm and does something that the court doesn’t like (find fraud); ct can take sh’s claim & demote.

Costello v. Fazio: Subordinate loan b/c 1) undercapitalized 2) intended to hurt creditors. 

Piercing the Corporate Veil: equitable remedy setting aside the corporate structure where unity of interest and defective corporate form used to cause a wrong/injustice. 

Applied: 1) unity of interest (no separate corp identity, commingle assets, absence of formalities; undercapitalization); 2) defective form used to do something wrong. 

Reverse piercing: through parent to other corporate entities. Also enterprise liability. 

Sea-Land Services (211): Marchese & pepper source. R: A wrong promoting injustice must be more than inability to collect judgment or unjust enrichment- fraud required by the Van Doron test. On remand, found fraud. 

Walkovsky (206): Taxicab fleet. H: No tort liability under enterprise theory b/c complaint insufficient. Inadequate capitalization not enough if legal (w/ formalities)
Kinney Shoe (217): Sublease. Court rejects decision that D assumed risk. R: Laya test rests on 1) unity of interest & ownership 2) inequitable result or injustice 3) presumption of investigation and contractual protections (3 permissive, not mandatory). 

Laya test easier than the Van Doron test. 

Dissolution & Successor Liability: Purchaser of liquidating firm picks up tort liability. 

Product line test: liable so long as product remains the same. Arg: Anticipate liability & negotiate price.

Contractual Creditor Protection: Indentures – contracts and agreements protecting creditors. Provision called covenants. 

Pacific Lumber: regulating restricted payments of 1) purchase of shares by corp (drains money) 2) dividends 3) sub purchasing co shares.

Fiduciary Duty: At or near insolvency, directors owe a fiduciary duty to override sh’ interest on behalf of corporation or creditors. Credit Lyonnais n.51: Proposes that directors should maximize the value of the corporation, independent of creditors and sh’s. 

DUTIES OF OFFICERS & DIRECTORS

Minor: Duty of legality, Duty of disclosure. Major: Duty of care, Duty of loyalty

DUTY OF CARE

Must behave with level of care which a reasonable person in similar circumstances would use.

Business judgment rule: insulates officers/directors from liability 1) informed 2) disinterested and 3) independent. If P shows no BJR, P must show gross negligence. Then D must show entire fairness. NA to decision to violate criminal statute. Damages: fair price - actual price. 

Analysis:

Q: Were the officers or directors informed, independent, disinterested? (P must show otherwise)

Yes: gift/waste claims. No: proceed with duty of care/loyalty claims.



Q: Was there a shareholder vote?

Yes: Informed vote extinguishes duty of care claim. 

If no controlling sh’ with loyalty claim, only gift/waste. 

If controlling sh’ & disinterested vote, then entire with burden on P.

No: 
Duty of care with gross negligence standard (board loses unless entirely fair). 

Duty of loyalty entire fairness with burden on D (unless director ratification, P). 

Kamin v. Amex (316) Dividends hurt tax breaks. R: BJR insulates; focus on consideration. 

Van Gorkom (320) Board approval of merger after limited consideration. H: Party uniformed & grossly negligently. R: Informed requires consideration, presentations, published reports, time. Sh’ vote does not eliminate liability where sh’s were not fully informed. 
 

Eisner (339) Excessive compensation. H: Dismiss, could not rebut presumption of BJR with gross negligence. §141(e) insulates where formal presentation by expert, even if wrong. 

Caremark (355) Health care checks. R: P doesn’t have to show that BJR doesn’t apply to failure to act. Board must make a good faith effort to assure that a monitoring system exists.

DUTY OF LOYALTY

Fiduciary duty to place interests of corporation before individual interests. Prohibits profiting at cost to the corporation through self-dealing or use of corporate opportunities.

1) Was there proper disclosure?

2) Ratification of transaction by disinterested party?

3) Are the terms intrinsically unfair? If fair, court will uphold. 

Self-dealing transaction won't be voidable if: 1) transaction was disclosed to board or committee in good faith, 2) disclosed to sh's, 3) transaction is fair and authorized. (plus “other considerations). §144
Marciano: Gasoline & family loan. H: Reject per se voidability. Intrinsic fairness test - A transaction may or may not be voidable where the conditions of 144 are not met. 

Judicial modification of §144: Court changes 144(a)(2) to rest of "disinterested sh's" not a "good faith" vote. Also, add protections of business judgment rule.

Corporate Opportunities: 1) Is the transaction a corporate opportunity? 2) Did the defendant violate duty of loyalty by taking opportunity? is there a legitimate reason for taking opportunity? Cts look at disclosure to board, capacity of corp, discovered through position? 

Line of business test - is the opportunity in the area in which the business works. Interest/Expectancy test - does the corporation have an interest in the opportunity.

Broz (377): Cellular license. Approached directors & could not have exploited opp. 

Sinclair (385) Large SinVen dividends to parent. R: Pro rata distribution of dividends (parents & public) not self-dealing.

Wheelabrator (398) Merger agreement approved by sh’s. H: Dismiss b/c vote invokes business judgment rule. R: No CS, informed sh' vote gets you BJR protections if no controlling sh' involved; if controlling sh' involved and disinterested approval by sh's, standard is "entire fairness" and burden shifts to Ps (where no vote, burden on D).  

VOTING

Duty of care: Extinguished by informed disinterested sh’ vote (proceed with gift/waste).

Duty of loyalty: Once P shows self-dealing, entire fairness with burden on D.

If sh’ vote, with no CS, informed disinterested vote protects by BJR. 

If sh’ vote, with CS, informed disinterested vote, entire fairness with burden on P, unless no majority and then burden on D. 

Vote by directors shifts burden to P, with or w/out a CS. If vote flawed (uninform), burden on D.

DERIVATIVE LITIGATION

Direct suit: Requires 1) injury to the sh’ directly or 2) sh’ disproportionately injured. (K right)


Abdication or injunctive relief may be a direct suit. See Grimes. 

Derivative: Sh’ brings suit on behalf of the corporation where violation of duty of care/loyalty caused harm to the corporation directly. 

Analysis: Was a demand made?

Yes: concede that board able to decide. If reject suit, can proceed only if show that BJR does not apply to decision. (no special committee)

No: Board will say demand required. Excused if reasonable doubt board capable of determining - 1) new board had family/financial interest 2) new board isn’t capable of being independent 3) underlying transaction by old board not protected by BJR + others.

Q: Did the board form a special committee? independent, in good faith, & reasonable, then court can still order to proceed.

1) special standing requirements: a) contemporaneous ownership @ harm; b) P must remain sh' for duration of litigation; c) P must adequately represent all sh's. 

2) board has power over suit: 

a) demand requirement: P sh' must go to the board and request that they initiate the lawsuit , except if “futile.” See Grimes v. Donald (241) (excessive comp. If demand, then over)

b) special litigation committee: Board can appoint committed of independent directors to decide whether or not to terminate litigation; decision protected by BJR where independent, in good faith, & reasonable procedures. See Zapata (261) (holding court may still order suit to proceed where independent, good faith, reasonable invest)

INDEMNIFICATION

May limit liability of directors - §102(b)(7) may limit to absence of good faith or intentional misconduct, or knowing violation of the law).

§145: (c) mandatory reimbursement if win (a) derivative permissive (b) direct permissive.


Waltuch: If settled or successful on merits, must compensate. 



Can’t cover duty of loyalty – would create bad incentives. 

Policy: May bring both duty of care & duty of loyalty b/c corporation can indemnify against first or insure. Settlement incentives if bring both claims b/c of costs to individuals. 


Corporate/outside insurance: indemnification ~ to self insured. No premium, just costs.

SHAREHOLDER VOTING

Shareholders: 1) elect directors at annual election or special meetings called by sh’s; 2) vote on organic changes (mergers, dissolutions); 3) vote on proposed resolutions. 

Quorum: fraction required for valid vote. Usually 50%. May be reduced to 1/3 (§211), except for major transactions. §216

PROXY FIGHTS

Soliciting votes for directors. Proxy system regulated by state and federal law. 

Costs: To get reimbursed for reasonable costs of proxy solicitation, management needs to be defending policies in good faith. (May be challenged through derivative suit). 

 
Management can’t get reimbursed unless show policy protection.

Successful insurgents get reimbursed if they can argue challenging policy in good faith; must be approved by sh’s. 

Losers never get reimbursed.

Rosenfeld (543) Successful insurgency. R: Must have argued policies in good faith and get approval of sh’s to get reimbursed.  Policy v. personnel split, but diff to distinguish. 

Inspection: right to inspect corporate ledger, list of holders, & other books and records. 


Easier to get stock ledger/holders list: corp has to show improper purpose. 


With other books & records, P has burden to show proper purpose. Ct’s discretion.

§ 220: Any stockholder shall have right to inspect for any proper purpose – reasonably related to interest as a stockholder. 

Pillsbury (582) Anti-war. H: No proper purpose - not related to investment interest. 

SEPARATING CONTROL FROM CASH FLOW RIGHTS

§ 160(c): Can’t vote share’s “belonging to the corporation.”

Speiser: Circular investment by Speiser & Baker. R: Expand interpretation to indirect ownership. A scheme using corporate funds to lock in control will be subject to limitations of 160(c) – can’t vote shares “belonging to the corporation.” [A] and A shares that are held by corp B can't be voted in A elections, if A has a majority of shares entitled to vote in B's election of directors.

Vote Buying

Voting buying is illegal per se. Concerned that someone will pay sh’s to vote against their own interest (rational apathy & Evil Raider hypo). But  courts look at specifics of situation. 

Schreiber: Jet Capital merger, but tax liability. Loan to JC in order to finalize merger. Vote buying? H: No. R: Agreement involving the transfer of voting rights is not necessarily illegal and each arrangement must be examined in light of its object or purpose. Agreement not void unless it injures the interests of the other sh's. Here no purpose to fraud or disenfranchise.

Side payments: specific to situation. 

INSIDER TRADING

RULE 10B-5

Deals with 1) overt misrepresentations & omissions (Basic) 2) regulation of insider trading (Texas Gulf). Unlawful to 1) defraud 2) make /omit material fact or 3) fraud or deceit. 

Elements of Claim: 1) misrepresentation / omission 2) materiality (see Basic) 3) scienter (knowledge/negligence) 4) reliance (see Basic) 5) causation 6) damages Standing: P must have been induced to buy or sell stock. Public/private cos. Remedies: criminal, private right of action. 

Injured: Seller/displaced buyer.


Basic (444) Material depends on probability and magnitude of event (~expected value). 

Equal access: Fraud by trading on co info without disclosing. (Sulphur). Later rejected.

Texas Gulf Sulphur (480) Canada mining. Info material if imprt to reasonable investor and might have affected stock price. Probability & magnitude.  

Fiduciary: Disclose or abstain. Person trading on material nonpublic info must be in special relationship/relationship of trust and confidence (RETAC) with sh’s with whom he is trading. 


Disclosure: Must give time to incorporate info into market. 

Chiarella: Financial paper printer. H: Rejected equal access. No duty, no liability.

Misappropriation: Fraud by trading if they have taken the information fraudulently from someone (i.e. employer). Trades or tips in breach of a duty to the source of info. Requires 1) RETAC b/w source and trader 2) deception. Disclosure to source eliminates liability. 

O’Hagan (501) Lawyer purchases. H: Liable. Duty to source. Complements fiduciary. 14e-3: Party to tender offer may trade, but not others (directors, officers). 

Carpenter: Reporter released info to friends. Would have been liable under misappropriation, unless co policy of allowing trading. Deceit. 

Chestman: Info through family/friends. H: Husband not liable because no breach of RETAC (family not enough). Different under 10b5-2. 

Temporary Insider: Outsiders may have fiduciary duty based on rltn to corp (lawyers, brokers)
Tipper/Tippee: Liable if 1) trades on material nonpublic info 2) tipper breached duty 3) tippee aware/should be aware of breach. Liable under same theory as tipper is liable. Second tier – first tier liable b/c profit of gift. 

Dirks (493) Broker tips Dirk about widespread fraud. H: No liability. R: Proper purpose, no personal benefit. No tippee liability where no tipper liable. 

Regulation FD (SEC 2000): Non-insider based mechanism for restricting selective disclosure. Executives cannot selectively disclose info - must be public. Even if just a slip, must make widely available.

14e-3: S/L rule. Prohibits trading on info of potential tender offer. 



Exception: A corp making tender offer for T can trade in T. 

10b5-1: Use/possession debate.

10b5-2: duty of trust or confidence for purpose of misappropriation theory: 1) agrees to maintain confidentiality 2) pattern of sharing info & expect confidential 3) receive material nonpublic info from spouse, parent, child, or sibling. Rebuttable; shifts burden of proof.

SECTION 16: SHORT-SWING PROFITS

Bright line rule. Insider: officer, director, or beneficial owner > 10% of any class of stock. 

Applies to corporations listed on national securities exchange or has >$5M and >500 sh'.

16(a): these parties are required to disclose their trades (Enron reduced timing to 2 days)

16(b): short-swing profits as sell price - purchase price w/in 6 months (also sell/purchase).


Reliance (512) S/L, no intent. To get rid of holdings, go to 9.9% first. 

16(c): applies to officers/directors/10% and prohibits selling stock short. Risk insolvency. Avoid incentive to drive price down. 


Director status needed at only one end of trade; 10% needed at both ends of the swing.


Foremost-McKesson (515) Status before purchase, not after for 16(b). 

THE ACQUISITIONS MARKET

Ownership different from control (block of shares, maybe <51%). Control: policy, manage, private benefits, favorable transactions. 

Two ways that sh's of A can get assets of T: 

1) buying assets directly  2) get control of T by buying shares:

a) buy shares directly from sh's  i) buy on seller-by-seller basis (slow); ii) sale-of-control transaction; iii) tender offer 
b) through a merger.

SALE OF CONTROL

Easiest way to gain control, least regulated. Purchase control from CS at a premium.


Zetlin: Absent looting, fraud or bad faith, CS may sell controlling interest at a premium.


Brecher: Sh’ cannot sell a corporate position for a premium. May transfer w/ control.

Harris: Looting. R: Can't knowingly or negligently sell control to someone who will loot the co. Duty to conduct reasonably prudent inquiry and avoid foreseeable harm to sh's. 

Asset Sales: acquire assets by cash/shares. If then liquidates, similar to merger. If sale of all or nearly all assets, requires approval by board and sh’s of T (§271). D: Transaction cost; tax.

Stock Acquisitions: Generally, purchase majority in tender offer and cash-out remaining in triangular merger. D: First, less than 100% until merger; sh’ level tax. 

CORPORATE COMBINATIONS & APPRAISAL RIGHTS

Mergers: requires approval by board and sh’s of both corporations. Presumption of vote 251(c)

Exceptions: 

253 short-form merger when parent owns 90% or more of stock.


No voting by A or T (moot where control); Appraisal rights for T sh’s (253d). 


251(f): no vote by surviving sh’s if retain shares, charter same, issues no more than 20%.



No appraisal rights for A sh’s. T votes & appraisal. 

251(g): Form holding co between parent sh's and 100% owned subsidiary with assets.

No appraisal rights in 251(g) situation (262(b)).


Triangular merger through formation of subsidiary (reverse/forward -T merges into sub)

Merger agreement specifies considerations: 1) stock for stock 2) nonstock for stock (cash, debt, etc). Sh’s of T “frozen out” of merger product.

Benefits of merger: no piece by piece conveyance with high transaction costs; no sale of assets triggering tax liability; acquirer gets 100% ownership of assets; tax provisions for stock for stock mergers makes tax free for T sh's. Disadvantages: inherit all T liabilities.


Rights: 1) vote on merger 2) assert fiduciary duty claims 3) appraisal rights.


Glen Alden (718) Bought assets to avoid appraisal rights. H: De facto merger.



No de facto merger in Delaware. 

Appraisal Rights: Protection for minority sh’s. Sets floor on price for negotiation, but also costs. Sh’s entitled to pro rata share of firm value, fair value w/ no minority status, exclusive of any value of merger that is too speculative. Given to dissenting voters. If no right to vote, no appraisal.  Presumption of vote (251) and appraisal (262).

Market exception: No appraisal rights if i) shares traded on a public market or ii) held by more than 2,000 holders. Except 262(b)(2) restores appraisal rights where sh' gets something other than i) shares of surviving corp ii) share of corp publicly traded or held by 2000+ sh's iii) cash in lieu of fractional share iv) any combination of i to iii.

Avoid appraisal: 1) freeze-out merger 2) sale of assets 3) reverse stock split and cash in lieu of fractional shares. 

Freeze-Out merger: CS can use merger to force out minority sh’s. Set up another co, merger, offer cash. Appraisal rights with cash, but avoid by giving value in public stock. CS would need less than 90% to avoid appraisal rights under 253. Weinberger. 

Arco Electronics (725) Merger provisions do not swallow transaction provisions.

Weinberger (727) Dissenters to merger may sue the board for a violation of fiduciary duties and entire fairness review applies if the can present prima facie evidence that there has been unfair dealing, but not only if the price is unfair. Can’t sue just because of insufficient price – must be some bad faith conduct. Fairness: process & price. sh’ vote, entire fairness/P; fair price appraisal. 

Rabkin (746) Lower price 1 year for minority sh’s. W/out unfair dealing, only appraisal.

TAKEOVERS / TENDER OFFERS

Tender offer to purchase shares at particular price. Regulated by Williams Act (1960): 1) provides early warning to companies. Section 13(d) If you acquire more than 5%, have to inform target's management, stock exchange, and SEC within 10 days. 2) disclosure requirements for parties planning to conduct a tender offer. 3) anti-fraud rules for tender offers. 14(e) (14e-3 for insider trading). 4) terms/duration of offer at least 20 days + 10 after changes; withdrawal rights; equal treatment of sh's. 14(e)(1). Pro rata rule: If offer 50%, tendered 60%, each get 5/6 purchased (before Williams, stampede b/c earlier treated differently.
Defensive measures for takeovers: Used to be BJR or entire fairness; Delaware has intermediate standard. For BJR to apply, board and management must show that  1) reasonable grounds for believing danger to corporation 2) defensive measures must be reasonable in relation to threat posed (proportional) 3) must be reasonable investigation. Look not only at procedure, but also at substance (proportional). Can just say no (Time)
Unocal (775) Raider wants to take over. A greenmailer threatens. Unocal offers higher price by debt to deter Raider. H: May defend. Threat may include adequacy of price, nature and timing of offer, questions of illegality, impact on constituencies other than sh's, risk of nonconsummation, quality of securities offered in exchange.


13e-4: Discriminatory self-tender offer illegal.

Poison pills: Board gives right to purchase shares. Favors shs. Trigger at 20%.

Flip-over pill allows target shs to purchase acquiring stock cheaply in the event that T & A merge. Discriminatory. Dilute shs of acq. Cheap stock in merger product. Back end.

Flip-in pill  gives T sh's right to acquire stock in T cheaply if A. Dilutes sh's. 

Redemption allows board to redeem rights as nominal price. Discriminatory, but the Delaware courts accepted poison pills as a reasonable response.

Without a staggered board, thwart tender offer followed by proxy contest: 

1) dead hand/continuing director provisions - only current directors able to redeem pill > Delaware struck down interferes with ability of board to function; 2) no hand provision preventing new board from redeeming pills > Delaware stuck down, but provided may be valid if in cert of incorp.

Revlon (786) Don’t like Pantry Pride, seeking White Knight buyer. Give lockup on assets. The Revlon rule - if the co is in the process of selling itself off and there's more than one bidder, the co must sell itself to the highest bidder. It cannot prematurely end the bidding by giving a lockup provision favoring a bidder. R: May consider other constituencies only to the extent that it benefits sh's. R: Lock-up may be used only if increases sh' value (i.e. starting a bidding war).  

Mills Acquisition: 1) there's no fixed way of auctioning a company - key issue is maximizing sh' value. 2) Bidder may be favored if intended to benefit sh's. 3) Revlon duties apply to any situation affecting the shift of control (Revlon-land duties).

Paramount v. Time (797) Time-Warner merger w/ Time board keeping power. Don’t want Paramount deal. H: Defenses reasonable under Unocal. Can just say no b/c not up for sale.

Paramount v. QVC (806) Viacom-Paramount deal, offers by QVC. Sh’s losing control b/c Viacom has CS Redstone. R: Enhanced scrutiny with 1) sale of control (Revlon) and 2) defensive measures (Unocal). R: Co must maximize value for sh's when there is going to be a change in corporate control, including situation where public sh's lose ability to get a control premium. (Revlon applies where corp put up for sale or broken up). *If no CS, Viacom, Revlon NA.

Ace (824) Even outside Revlon land, board cannot ignore opportunity to make more $ for sh's.
















