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Copyright

Introduction

In enumerating the powers vested in the federal government, the Constitution (art. I, §8 cl.8) provides that the Congress shall have power

To promote the progress of science and useful arts, by securing for limited time to authors and inventors the exclusive right to their respective writings and discoveries. 

Purpose of Copyright

The primary purpose of copyright is not to reward the author, but is rather to secure the general benefits derived by the public from the labors of authors. The authorization to grant to individual authors the limited monopoly of copyright is predicated upon the dual premises that the public benefits from the creative activities of authors, and that the copyright monopoly is a necessary condition to the full realization of such creative activities.
The Essence of Authorship 

Because, under the Constitution, only an ”author” is entitled to copyright protection, the meaning of that term obviously bears major importance. In Burrow-Giles Lithographic Co. v. Sarony, the Supreme Court defined “author” in the constitutional sense to be “He to whom anything owes its origin; originator; maker.” Thus, the one indispensable element of authorship is originality. One who has slavishly or mechanically copied a work from others may not claim to be an author of that work.
The Requirement of Originality

A work's originality itself must exhibit a modicum of intellectual labor in order for the work to constitute the product of an author. Still, such intellectual labor may be sufficient to establish authorship even if only slightly greater than de minimis.
Any “distinguishable variation” of a prior work will constitute sufficient originality to support a copyright if such variation is the product of the author's independent efforts, and is more than merely trivial. This doctrine owes its origin in large part to the words of Justice Holmes in Bleistein v. Donaldson Lithographing Co.
It would be a dangerous undertaking for persons trained only to the law to constitute themselves judges of the worth of pictorial illustrations, outside of the narrowest and most obvious limits.

The smaller the effort (e.g., two words) the greater must be the degree of creativity in order to claim copyright protection.

Copyright Office Regulations
Copyright Office Regulations provide that the following are not subject to copyright:

Words and short phrases such as names, titles, and slogans; familiar symbols or designs; mere variations of typographic ornamentation, lettering or coloring; mere listing of ingredients or contents.

Fixation Requirement

In order for ''works of authorship'' to be eligible for statutory copyright, they must be ''fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.'' 

The fixation requirement will be satisfied if the work as fixed can be perceived ''either directly or with the aid of a machine or other device.'' This is intended as a legislative overruling of the doctrine of White-Smith Publishing Co. v. Apollo Co. That case held that a piano roll was not a ''copy'' of the musical composition recorded thereon, and that therefore, the defendant, in making an unauthorized piano roll of plaintiff's musical composition, had not infringed plaintiff's ''right to copy.'' 
A work is not ''fixed'' under the Copyright Act unless its embodiment in tangible form is ''sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration.'' Thus, live radio and television broadcasts are embodied in a ''medium of expression…from which they can be perceived, reproduced, or otherwise communicated,'' but the projected sounds and images are ephemeral, and hence not ''fixed.''
The Distinction Between Idea and Expression

Copyright may be claimed only in the ''expression'' of a work of authorship, and not in its ''idea.” This fundamental distinction, arguably required by the freedom of speech guarantee of the First Amendment, constitutes not so much a limitation on the copyrightability of works, as it is a measure of the degree of similarity that must exist between a copyrightable work and an unauthorized copy, in order to constitute the latter an infringement. It is, therefore, dealing with the requirement of substantial similarity. Although long recognized by the courts, the idea-expression dichotomy was for the first time accorded express statutory recognition in the present Copyright Act. Section 102(b) provides:

In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such a work.

Discoveries
One of the items enumerated in Section 102(b) may be denied copyright protection not simply because it is an unprotectable ''idea,'' but also for a related but distinguishable reason. A ''discovery,'' even if it were not merely an ''idea'' would be denied protection on the ground that it is not an ''original'' work. The ''discoverer'' of a scientific fact as to the nature of the physical world, an historical fact, a contemporary news event, or any other ''fact,'' may not claim to be the ''author'' of that fact. Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 347 (1991).
Literary Works

Section 102(a)(1) of the Copyright Act provides that ''literary works'' constitute protectible works of authorship. ''Literary works'' are defined as ''works, other than audiovisual works, expressed in words, numbers, or other verbal or numerical symbols or indicia, regardless of the nature of the material objects, such as books, periodicals, manuscripts, phonorecords, tapes, film, discs, or cards, in which they are embodied.'' 

Computer Data Bases and Programs 

The statutory definition of ''literary works'' is broad enough to include computer databases and programs in that it includes all ''verbal or numerical symbols or indicia, regardless of the nature of the material objects, such as ... tapes, discs, or cards, in which they are embodied.'' The House Committee Report expressly stated that this definition of ''literary works ... includes computer data bases, and computer programs to the extent that they incorporate authorship in the programmer's expression of original ideas, as distinguished from the ideas themselves.
Musical Works

Section 102(a)(2) of the Copyright Act specifies ''musical works, including any accompanying words'' as among the words of authorship protected under the Act. 
Protection for Lyrics 

Section 102(a)(2) of the Copyright Act expressly provides for the protection of ''musical works, including any accompanying words.'' Suppose the plaintiff's work includes both music and ''accompanying'' words, but the defendant copies only the plaintiff's words, unaccompanied by his music, or only his music, unaccompanied by the words.

Pictorial, Graphic, and Sculptural Works

Section 102(a)(5) of the Copyright Act specifies as copyrightable works of authorship ''pictorial, graphic and sculptural works.'' These are defined1 to ''include two-dimensional and three-dimensional works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes, charts, diagrams, and models.''
Works of Applied Art

Works of applied art are said to ''encompass all original pictorial, graphic, and sculptural works that are intended to be or have been embodied in useful articles, regardless of factors such as mass production, commercial exploitation, and the potential availability of design patent protection.'' The present Copyright Act expressly adopts the holding in Mazer v. Stein, wherein the Supreme Court upheld the copyright in a statuette used as a lamp base, and ratified the then extant Copyright Office Regulation providing for protection of ''works of artistic craftsmanship, insofar as their form but not their mechanical or utilitarian aspects are concerned, such as artistic jewelry, enamels, glassware and tapestries.”

Unhappy with the open-ended extension of copyright protection to all manner of useful articles suggested by Mazer, the Copyright Office, in the mid-1950's, in an effort to ''implement'' the Mazer decision, adopted the following Regulation:

Such works shall include works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned; the design of a useful article, as defined in this section, shall be considered a pictorial, graphic or sculptural work only if, and only to the extent that, such design incorporates pictorial, graphic, or sculptural features that can be identified separately from, and are capable of existing independently of, the utilitarian aspects of the article.
separatability
In Kieselstein-Cord v. Accessories by Pearl, Inc., the issue presented was the copyrightability of two belt buckles, which the court described as ''sculptured designs cast in precious metals--decorative in nature and used as jewelry.'' Judge Oakes, writing for the court, characterized the issue as ''on a razor's edge of copyright law,'' but concluded that under both the 1909 Act and the 1976 Act, the buckles were copyrightable. The court of appeals in Kieselstein-Cord reversed the district court, which had held that the buckles were not copyrightable because they ''failed to satisfy the test of separability and independent existence of the artistic features, which is required under both [the 1909 and 1976] statutes.'' The court of appeals found that the artistic features of the buckles were ''conceptually,'' even if not ''physically,'' separable from the utilitarian features, and that this was sufficient to accord copyright status.

In a subsequent case, Carol Barnhart Inc. v. Economy Cover Corp., the Second Circuit denied copyright protection to mannequins of the human torso with hollowed backs. In contrast to the belt buckles in Kieselstein-Cord, the court believed the design of the mannequins to be wholly dictated by their utilitarian function, and hence lacking in conceptual separateness.
In Brandir International, Inc. v. Cascade Pacific Lumber Co., Judge Oakes , writing for the majority of a divided Second Circuit panel, adopted the standard that ''if design elements reflect a merger of aesthetic and functional considerations, the artistic aspects of a work cannot be said to be conceptually separable from the utilitarian elements. Conversely, where design elements can be identified as reflecting the designer's artistic judgment exercised independently of functional influences, conceptual separability exists.'' Based on that standard, the court rejected copyright protection for a bicycle rack made out of bent tubing, which originated from a wire sculpture of almost the same design. Although conceding that the artist's original wire sculpture, even if put to the utilitarian end of supporting bicycles, might have qualified for copyright protection, the majority held that adaptations of the aesthetic elements for the sake of industrial design, under the standard quoted above, forfeited that protection.

Blank Forms and Other Works for Recording Information
In Baker v. Selden, the Supreme Court established limitations applicable to works of utility. Courts applying the 1909 Act have held works copyrighted as ''drawings or plastic works of a scientific or technical character'' under it to be subject to the doctrine of that case. Although the Supreme Court formulated the doctrine of Baker v. Selden to relate only to the rights available to a copyright owner of a work, and not to the copyrightability of the work per se, courts nonetheless invoked the doctrine under the 1909 Act to deny copyright to works claiming under this classification to the extent that those works have been found to be solely objects of use rather than explanation.
Copyright Office Regulation

By regulation adopted during the pendency of the 1909 Act, the Copyright Office adopted this rule by including among material not subject to copyright:

Works designed for recording information which do not in themselves convey information, such as time cards, graph paper, account books, diaries, bank checks, score cards, address books, report forms, order forms and the like.

Architectural Plans and Structures
Although statutory copyright in plans clearly protects against unauthorized plans copied therefrom, a more difficult question is whether copyrighted plans protect against the unauthorized construction of a structure based upon copyrighted plans. 

Photographs
In the leading case of Burrow-Giles Lithographic Co. v. Sarony , the Supreme Court held photographs to constitute ''writings'' within the meaning of the Copyright Clause of the Constitution. The Court further held that the particular photograph in issue in that case (a portrait of Oscar Wilde) exhibited sufficient originality to be entitled to copyright, ''by posing the said Oscar Wilde in front of the camera, selecting and arranging the costume, draperies, and other various accessories in said photograph, arranging the subject so as to present graceful outlines, arranging and disposing the light and shade, suggesting and evoking the desired expression.'' However, the Court expressly declined to rule on the question whether ''the ordinary production of a photograph'' necessarily exhibits sufficient originality to claim copyright. 

Absence of Originality

There are at least two situations in which a photograph should be denied copyright for lack of originality. The first such situation would arise where a photograph of a photograph or other printed matter is made that amounts to nothing more than a slavish copying. If no originality can be claimed in making an additional print from a photographic negative, there should be no finding of greater originality where the same effect is achieved by photographing a print, rather than printing a negative.

The other situation in which copyright may be denied to a photograph for lack of originality arises where the photographer, in choosing subject matter, camera angle, lighting, etc., copies and attempts to duplicate all of such elements as contained in a prior photograph. Here, the second photographer is photographing a live subject rather than the first photograph, but insofar as the original elements contained in the first photograph are concerned, there is no meaningful distinction. Such an act would constitute infringement of the first photograph.
Sound Recordings

The Copyright Act provides that sound recordings1 may qualify for copyright protection.2 Sound recordings are defined as ''works that result from the fixation of a series of musical, spoken, or other sounds, but not including the sounds accompanying a motion picture or other audiovisual work, regardless of the nature of the material objects, such as discs, tapes, or other phonorecords, in which they are embodied.''
The Nature of a Derivative Work

Section 103(a) of the Copyright Act provides that the subject matter of copyright as specified by Section 102 1 includes derivative works. A derivative work is defined as:

a work based upon one or more pre-existing works, such as a translation, fictionalization, motion picture version, sound recording, art reproduction, abridgment, condensation, or any other form in which a work may be recast, transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or other modifications which, as a whole, represent an original work of authorship, is a ''derivative work.”
A work is not derivative unless it has substantially copied from a prior work. If that which is borrowed consists merely of ideas and not of the expression of ideas, then, although the work may have in part been derived from prior works, it is not a derivative work.

The Nature of a Collective Work
Section 103(a) of the Copyright Act , in addition to recognizing copyright in derivative works, also provides that the subject matter of copyright as specified in Section 102 includes compilations. A compilation is defined as:

a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole2.1 constitutes an original work of authorship.

 The House Report explains the distinction between a ''compilation'' and a ''derivative work'' as follows:

A ''compilation'' results from a process of selecting, bringing together, organizing, and arranging previously existing material of all kinds, regardless of whether the individual items in the material have been or ever could have been subject to copyright. A ''derivative work,'' on the other hand, requires a process of recasting, transforming, or adapting ''one or more preexisting works.”

Thus, while a compilation consists merely of the selection and arrangement of pre-existing material without any internal changes in such material, a derivative work involves recasting or transformation, i.e., changes in the pre-existing material, whether or not it is juxtaposed in an arrangement with other pre-existing materials. A catalog constitutes a compilation, and a translation of a pre-existing work constitutes a derivative work.
Initial Ownership of Copyright
Section 201(a) of the Copyright Act provides that statutory copyright in a work ''vests initially in the author or authors1 of the work.'' 

Collective Works
Section 201(c) of the Copyright Act provides that ''each separate contribution to a collective work is distinct from copyright in the collective work as a whole, and vests initially in the author of the contribution.''

Works Made for Hire

The Copyright Act accords special treatment to works made for hire: ''[T]he employer or other person for whom the [for hire] work was prepared is considered the author for [copyright] purposes.” Because copyright vests initially in the author, the employer, rather than the employee, is initially the copyright owner. 
A ''work made for hire'' as defined by the 1976 Act consists either of ''a work prepared by an employee within the scope of his or her employment,'' or of certain works specially ordered or commissioned. These two alternative forms of ''for hire'' works will be considered separately.
Works Prepared by an Employee within the Scope of Employment
Starting in 1987, several alternative approaches to the foregoing interpretations developed in quick succession. In Easter Seal Society for Crippled Children v. Playboy Enterprises , the Fifth Circuit adopted a ''literal interpretation'' of the statute,40 namely that ''a work is 'made for hire' within the meaning of the Copyright Act of 1976 if and only if the seller is an employee within the meaning of agency law.

The Supreme Court issued its affirmance of the D.C. Circuit's opinion in Community for Creative Non-Violence v. Reid. After reviewing the four interpretations promulgated by the courts over the previous decade, the Court unanimously ruled that Congress' use of the terms ''employee'' and ''scope of employment'' evinced its intent to invoke traditional agency law principles. The Court therefore adopted the general common law of agency as the touchstone for determining the existence of an employment relationship.
In Aymes v. Bonelli, the district court highlighted those factors that it claimed ''will be significant in virtually every situation.'' The court listed: ''(1) the hiring party's right to control the manner and means of creation; (2) the skill required; (3) the provision of employee benefits; (4) the tax treatment of the hired party; and (5) whether the hiring party has the right to assign additional projects to the hired party.''
The Supreme Court relies on the Restatement of Agency to define who is an employee. As to the instant inquiry of what works fall within the scope of employment, courts likewise invoke the same authority to erect three standards as to when an employee's conduct falls within the scope of his employment:

1. It is of the kind of work he is employed to perform;

2. It occurs substantially within authorized work hours and space;

3. It is actuated, at least in part, by a purpose to serve the employer.96.3 

Courts treat those three elements as conjunctive in order to prove employee status.
Works Prepared on Special Order or Commission

At enactment in 1976, the qualifying categories of specially ordered or commissioned works were as follows:

1. A contribution to a collective work;
2. A part of a motion picture or other audiovisual work;
3. A translation;

4. A supplementary work;

5. A compilation;
6. An instructional text;

7. A test;

8. Answer material for a test; and

9. An atlas.
Even if a work prepared by special order or commission falls within one of the categories specified in the preceding subsection, it still will not be considered a ''work made for hire,'' unless ''the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.''
Although the statute does not specify what language suffices for this purpose, Playboy Enterprises, Inc. v. Dumas holds that a check endorsement legend that mentions only an ''assignment,'' without adverting to ''work for hire,'' fails to qualify.
Several other points require attention concerning the writing requirement. First, a written instrument is required in order to render a given work as one ''made for hire'' only if the work is prepared on commission. If, alternatively, the work is prepared by an employee within the scope of his employment, no such writing is required in order to constitute the work one ''made for hire.'' Moreover, even if the work is prepared on commission, and there is no written instrument as between the parties, if in addition to commissioning the work, the commissioning party also materially contributed as an author to the creation of the work, he may be held to be a joint author together with the independent contractor.
The Creation of a Joint Work

Section 201(a) of the Copyright Act provides: ''The authors of a joint work are co-owners of copyright in the work.'' A ''joint work'' is defined as ''a work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.''
A joint work will result under any one of the following circumstances: (1) if the work is a product of joint authorship; (2) if the author or copyright proprietor transfers such copyright to more than one person; (3) if the author or copyright proprietor transfers an undivided interest in such copyright to one or more persons, reserving to himself an undivided interest; (4) if upon the death of the author or copyright proprietor, such copyright passes by will or intestacy to more than one person; (5) if the renewal rights under the Copyright Act or the terminated rights under the termination of transfers provisions, vest in a class consisting of more than one person; (6) if the work is subject to state community property laws.
The Elements of Joint Authorship
work which is the product of joint authorship is a ''joint work,'' which means that each contributor automatically acquires an undivided ownership in the entire work, including all of the contributions contained therein. 

The preconcerted common design, or, in the words of the Copyright Act, ''the intention that their contributions be merged,'' must exist at the moment in time when the work is created, not at some later date. 

The principle of this case was carried one step further in Shapiro, Bernstein & Co. v. Jerry Vogel Music Co. Here a composer created music for which his wife wrote the lyrics. Because the lyrics were found to be unsatisfactory, new lyrics were thereafter written with the consent of the composer of the music. The court held that the composer of the music and the author of the new set of lyrics were joint authors of the resulting song, which was regarded as a joint work.
Statutory Formalities

With the accession of the United States to the Berne Convention on March 1, 1989, many of the formalities to copyright protection have been lifted. Copyright notice, for instance, is prospectively eliminated as a condition to copyright protection. 
Copyright Notice

The House Report identified four principal functions of copyright notice under the 1909 Act, which it was suggested justified the continuance of the notice requirement under the current Act. These are:

(1) [Notice] has the effect of placing in the public domain a substantial body of published material that no one is interested in copyrighting;

(2) It informs the public as to whether a particular work is copyrighted;

(3) It identifies the copyright owner; and

(4) It shows the date of publication.
The Berne Convention bars notice, along with all other formalities, from serving as a condition to copyright protection. 

The Consequences of the Omission of a Proper Copyright Notice

Section 405(b) provides: ''Any person who innocently infringes a copyright, in reliance upon an authorized copy or phonorecord from which the copyright notice has been omitted, and which was publicly distributed by authority of the copyright owner before the effective date of the Berne Convention Implementation Act of 1988, incurs no liability for actual or statutory damages under Section 504 for any infringing acts committed before receiving actual notice that registration for the work has been made under Section 408, if such person proves that he or she was misled by the omission of notice.'' In addition, under such circumstances the copyright owner may be inhibited in his right to obtain either the infringer's profits or an injunction against continuation of the infringing transaction.
Innocent Infringement

The third form occurs when the defendant consciously and intentionally copies from the plaintiff's work, believing in good faith that his conduct does not constitute an infringement of copyright. It is this form of innocent infringement which is envisaged by Section 405(b).

The Significance of Registration

The Copyright Act provides that ''no action for infringement of the copyright in any United States work shall be instituted until registration of the copyright claim has been made'' with the Copyright Office. Thus, subject to the exceptions to be canvassed below, registration is a condition precedent for a court to exercise jurisdiction in an infringement case. 
Suit Prior to Issuance of Registration Certificate

Sometimes, the copyright owner registers the subject work years before infringement commences. Under those circumstances, filing suit later based on the registration certificate is straightforward. On other occasions, by contrast, infringement occurs as to an unregistered work. The copyright owner may then simultaneously register the work and seek judicial redress. At that stage, the sequence in which the following events occur -- plaintiff seeks to register; the Copyright Office issues the certificate; and the lawsuit commences -- becomes relevant.

The statute provides that ''[t]he effective date of a copyright registration is the day on which an application, deposit, and fee, which are later determined by the Register of Copyrights or by a court of competent jurisdiction to be acceptable for registration, have all been received in the Copyright Office.'' The legislative history explains that ''[w]here the three necessary elements [of application, deposit and fee] are received at different times, the date of receipt of the last of them is controlling.”

Despite the seemingly mandatory nature of the statutory language quoted above -- ''no action for infringement of the copyright ... shall be instituted until registration of the copyright claim has been made''-- the current Act itself contains an important exception:

[Once] the deposit, application, and fee required for registration have been delivered to the Copyright Office in proper form and registration has been refused, the applicant is entitled to institute an action for infringement if notice thereof, with a copy of the complaint, is served on the Register of Copyrights. 17 U.S.C. § 411(a)
The Nature of the Rights Protected by Copyright
Copyright does not confer an absolute monopoly in the patent sense. As a corollary to the basic principle that copyright may be claimed in an original work, even if the work lacks novelty, the rights of a copyright owner are not infringed if a subsequent work, although substantially similar, has been independently created without reference to the prior work. Thus, absent copying, there can be no infringement of copyright, regardless of the extent of similarity
Indirect Copying
If both the plaintiff's work and the defendant's work were copied from a third work, defendant has not copied from plaintiff and therefore, has not violated the plaintiff's rights. However, the availability of such a common source will not immunize the defendant from liability if in fact he copied from plaintiff and not from the common source, provided, of course, the plaintiff was himself original with respect to the material copied by the defendant.
The Reproduction Right

Section 106(1) grants to the copyright owner the exclusive right ''to reproduce the copyrighted work in copies or phonorecords.'' Phonorecords are defined as ''material objects in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed.” Copies are defined as ''material objects, other than phonorecords, in which a work is fixed by any method now known or later developed.'' Thus, in order to infringe the reproduction right, the defendant must embody the plaintiff's work in a ''material object.'' Therefore, the performance or oral rendition of a work does not constitute a reproduction thereof.
Limitations on the Reproduction Right: The Exemption for Libraries and Archives

The Section 108 exemption is available to libraries and their employees acting within the scope of their employment. It does not constitute an exemption for an individual (other than such an employee) who uses the library's reproducing equipment, or for whom the library reproduces a copy or phonorecord on such equipment. In order for the Section 108 exemption to be applicable, the library engaging in such reproduction (and distribution) must do so ''without any purpose of direct or indirect commercial advantage.'' The exemption applies primarily to literary and dramatic works, but it may also be invoked as to pantomimes and choreographic works, and sound recordings. Nonetheless, a library may engage in reproduction of even the non-exempted works to the extent such reproduction finds shelter under the fair use doctrine.
Limitations on the Reproduction Right: The Mechanical Compulsory License of Nondramatic Musical Works

The reproduction right granted to a copyright owner inheres in all works of authorship.It is for the most part an exclusive right. Section 115 of the Copyright Act modifies the exclusivity of this right in that it is compulsory upon a copyright owner to grant a license under the conditions described in this section. The mechanical compulsory license confers upon the licensee a non-exclusive reproduction right in a given nondramatic musical work. But, whereas the copyright owner's reproduction right under Section 106(1) includes the right to reproduce the work ''in copies or phonorecords,'' Section 115 provides for a compulsory license only of the right to ''make and distribute phonorecords of the work.''18 The compulsory licensee does not thereby obtain the right to reproduce the work in sheet music, or otherwise in the form of ''copies.'' The activity that triggers a Section 115 compulsory license is the distribution ''to the public in the United States under the authority of the copyright owner'' of phonorecords of the nondramatic musical work that is the subject of such license.27 Unless and until such an act occurs, the copyright owner's rights in such musical work remain exclusive, i.e., not subject to the compulsory license

The Adaptation Right

Section 106(2) of the Copyright Act grants to the copyright owner the exclusive right ''to prepare derivative works1 based upon the copyrighted work.'' Under the adaptation right, the copyright owner may prevent any unauthorized ''translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgment, condensation, or any other form in which [the] work may be recast, transformed or adapted.''
The Distribution Right

Section 106(3) of the Copyright Act accords to the copyright owner the exclusive right ''to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending.” The copyright owner thus has the exclusive right publicly to sell, give away, rent or lend any material embodiment of his work. Infringement of this right requires an actual dissemination of either copies or phonorecords. 

Importation

In addition to the general distribution right in Section 106(3) treated above, Section 602(a) of the Copyright Act further provides that unauthorized importation of copies or phonorecords of a work that have been acquired outside the United States constitutes an infringement of the distribution right. 
Limitations on the Distribution Right: First Sale Doctrine

The foregoing is by way of explanation of Section 109(a), the first sentence of which provides:

Notwithstanding the provisions of Section 106(3), the owner of a particular copy or phonorecord lawfully made under this title, or any person authorized by such owner, is entitled, without the authority of the copyright owner, to sell, or otherwise dispose of the possession of that copy or phonorecord.

Once the copyright owner consents to the sale of particular copies of his work, he may not thereafter exercise the distribution right with respect to those copies. This first sale doctrine traces back to Bobbs-Merrill Co. v. Straus, in which the U.S. Supreme Court construed the exclusive right to vend under pre-1909 Act copyright law as applicable only to the initial sale, so that absent an appropriate contractual provision, there could be no restriction on resales.

The appropriate lines of inquiry should be:

(a) was the subject physical product (the ''copy'') lawfully manufactured with authorization of the copyright owner;

(b) was that particular copy transferred under the copyright owner's authority;

(c) does defendant qualify as the lawful owner of that particular copy; and

(d) did defendant thereupon dispose of that particular copy (as opposed to, for example, reproducing it)?
License Versus Sale
In Softman Prods. Co., LLC v. Adobe Sys., Inc., 171 F. Supp. 2d 1075 (C.D. Cal. 2001), the Court held that:

the circumstances surrounding the transaction strongly suggests that the transaction is in fact a sale rather than a license. For example, the purchaser commonly obtains a single copy of the software, with documentation, for a single price, which the purchaser pays at the time of the transaction, and which constitutes the entire payment for the ''license.'' The license runs for an indefinite term without provisions for renewal. In light of these indicia, many courts and commentators conclude that a ''shrinkwrap license'' transaction is a sale of goods rather than a license.

The Display Right
By virtue of its inclusion of Section 106(5), the Copyright Act of 1976 for the first time conferred upon copyright owners an exclusive right to publicly display certain types of works. Specifically, such right may be claimed in literary, musical, dramatic, choreographic and pictorial, graphic, and sculptural works, in pantomimes, in the individual images of motion pictures and other audiovisual works, and even in architectural works. By definition, ''to 'display' a work means to show a copy of it, either directly or by means of a film, slide, television image, or any other device or process.” An unauthorized display will not constitute an infringement, unless it is done ''publicly.'' 
Infringement Actions: Procedural Aspects
Standing 

Under the Copyright Act of 1976 as well, only parties with ownership rights in a copyright have standing to bring claims for its infringement. Thus, a nonexclusive licensee has no more standing to sue than was the case under the 1909 Act. As the owner of an exclusive right under a copyright, an exclusive licensee is entitled to institute an action for any infringement of that particular right committed while he or she is the owner of it. 
The Statute of Limitations
The Copyright Act, upon enactment in 1976, provided a three-year statute of limitations for both civil and criminal actions. The civil statute of limitations is measured from the time ''the claim accrued,'' which by statute is the time that the infringement upon which suit is based occurred. If such infringement occurred within three years prior to filing, the action will not be barred even if prior infringements by the same party as to the same work are barred because they occurred more than three years previously. 
Taylor v. Meirick holds that, if a series of infringing acts constitute a ''continuing wrong,'' then only the last such act need occur with the three-year statutory period in order for there to be liability for all such acts. 

Infringement Actions: Substantive Aspects

Reduced to most fundamental terms, there are only two elements necessary to the plaintiff's case in an infringement action: ownership of the copyright by the plaintiff and copying by the defendant. To use the Supreme Court's recent terminology from the now-governing case addressing the ingredients that the plaintiff must demonstrate to establish infringement, ''two elements must be proven: (1) ownership of a valid copyright, and (2) copying of constituent elements of the work that are original.'' Feist Publications, Inc. v. Rural Tel. Serv. Co. (1991). 
Ownership

With respect to ownership, the copyright registration certificate constitutes prima facie evidence in favor of the plaintiff. This is clearly true on the issue of originality, as well as in establishing the copyrightability of the subject matter. 
Copying
The second element that plaintiff must demonstrate is copying. Two separate components actually underlie proof of copying: factual and legal copying. First, there is the factual question whether the defendant, in creating its work, used the plaintiff's material as a model, template, or even inspiration. Copying as a factual matter typically depends on proof of access and probative similarity. If the answer is yes, then one can conclude that, as a factual proposition, that copying may have occurred. But the question still remains whether such copying is actionable. Copying as a legal proposition -- whether the defendant's work is substantially similar to plaintiff's work such that liability may attach must also be established.
Legions of cases promulgate the twin requirements of access plus substantial similarity. Copying is ordinarily established indirectly by the plaintiff's proof of access and substantial similarity. 
Access
Evidence that directly tends to prove either that the defendant viewed the plaintiff's work, or had a reasonable opportunity for such a view, is admissible to prove access. It would seem clearer and more just in terms of the plaintiff's burden of proof to regard a reasonable opportunity to view as access in itself and not merely as creating an inference of access. This approach is consistent with what is perhaps the more prevailing definition of access, i.e., the opportunity to copy.
Substantial Similarity
Just as copying is an essential element of copyright infringement, so substantial similarity between the plaintiff's and defendant's works is an essential element of actionable copying.

Abstractions Test

In one of his last copyright cases, Judge Learned Hand said, ''Obviously, no principle can be stated as to when an imitator has gone beyond the 'idea,' and has borrowed its 'expression.' Decisions must therefore inevitably be ad hoc.'' But some thirty years earlier, Judge Hand did suggest not an immutable principle, but a helpful approach to the problem in his famous ''abstractions test'':

Upon any work and especially upon a play a great number of patterns of increasing generality will fit equally well, as more and more of the incident is left out. The last may perhaps be no more than the most general statement of what the play is about and at times consist of only its title, but there is a point in this series of abstractions where they are no longer protected since otherwise the playwright could prevent the use of his ideas to which apart from their expression his property is never extend

Total Concept and Feel
In 1970, the Ninth Circuit considered a case alleging infringement of plaintiff's greeting cards. Roth Greeting Cards v. United Card Co.,(9th Cir. 1970). Given the ''remarkable resemblance'' between both plaintiff's and defendant's cards, the court had little trouble in finding infringement. The case is generally unremarkable, except for its having coined the phrase ''total concept and feel'' as applied to the graphic works at issue.

Abstraction Filtration Test
The dominant test for determining substantial similarity between computer programs has now become the Second Circuit's approach in Computer Associates International, Inc. v. Altai, Inc. That case relies on a filtration approach in making its analysis. 
Striking Similarity

Ordinarily, in order to demonstrate defendant's copying as a factual matter, plaintiff must prove the twin ingredients of probative similarity plus access. A more common circumstance requiring no independent proof of access occurs when the similarity between plaintiff's and defendant's works is sufficiently striking such that the trier of fact may be permitted to infer copying on that basis alone. What is required is that the similarities in question be so striking as to preclude the possibility that the defendant independently arrived at the same result. 
Limiting Principles: Merger
We have already seen that copyright protects expression, but that ideas are statutorily free to all. In some circumstances, however, there is a ''merger'' of idea and expression, such that a given idea is inseparably tied to a particular expression. 
Limiting Principles: Scenes a Faire
Scenes a faire refer to incidents, characters or settings which are as a practical matter indispensable, or at least standard, in the treatment of a given topic.
Defenses

A defendant will prevail in an infringement action either because the plaintiff has failed to establish by a preponderance of the evidence the required elements of ownership and copying, or by reason of the availability of a defense, such as a license or assignment from the copyright owner, joint ownership of the work, jurisdictional defects, limitations laches, or res judicata.

The Defense of Fair Use

In determining whether given conduct constitutes copyright infringement, the courts have long recognized that certain acts of copying are defensible as ''fair use.'' Section 107 lists the factors to be considered for the purpose of determining whether the use made of a work in any particular case is a fair use. The factors contained in Section 107 are merely by way of example, and are not an exhaustive enumeration.
The Purpose and Character of the Use
The first factor listed in Section 107 is ''the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes.'' The preamble to Section 107 does enumerate certain purposes that are most appropriate for a finding of fair use: ''criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship or research.'' 
The Nature of the Copyrighted Work

The second factor listed in Section 107 is ''the nature of the copyrighted work.” Under this factor, the more creative a work, the more protection it should be accorded from copying; correlatively, the more informational or functional the plaintiff's work, the broader should be the scope of the fair use defense. ''This factor calls for recognition that some works are closer to the core of intended copyright protection than others, with the consequence that fair use is more difficult to establish when the former works are copied.''
The Amount and Substantiality of the Portion Used
The third factor listed in Section 107 is ''the amount and substantiality of the portion used in relation to the copyrighted work as a whole.'' This issue of ''amount and substantiality'' relates to the previously discussed matter of ''substantial similarity.'' The proper analysis here includes a determination of not just quantitative, but also qualitative substantiality.
The Effect upon the Plaintiff's Potential Market

The fourth factor listed in Section 107 is ''the effect of the use upon the potential market for or value of the copyrighted work.''211 The Second Circuit has characterized this factor as calling for the striking of a balance ''between the benefit the public will derive if the use is permitted and the personal gain the copyright owner will receive if the use is denied. The less adverse effect that an alleged infringing use has on the copyright owner's expectation of gain, the less public benefit need be shown to justify the use.” If one looks to the fair use cases, if not always to their stated rationale, this emerges as the most important, and indeed, central fair use factor. 
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