CONTRACTS LAW

Basics:

· The law of Ks is the law of voluntary obligations that arise b/c of a promise.

· A promise:  An expression of an intention to act (or refrain from acting) in a specified way, so made as to justify the person to whom the expression is addressed in understanding that a commitment has been made to that person.  

CONSIDERATION:  To be enforceable promise must be supported by Consideration: 

· Modern broad conception: Consideration is equivalent to a bargain (an exchange of promises/acts, where each party views what she gives as the price of what she gets); or any factor that will make a promise or K enforceable (detrimental reliance, etc.)

Donative Promises, Form and Reliance
Gifts: Common law distinguishes between: 

· A gift:  A completed gift is considered a valid/binding legal transaction (only fraud = reverse).

· A promise to make a gift (a donative promise):  Unenforceable 

· Deed of gift or inter vivos document of transfer:  Signed doc giving gift w/out delivering possession    

· Trustee:  Holds legal title but beneficial ownership (right to enjoy benefits of property) vests in the beneficiary. 

Simple Donative Promises: 

· Affective reasons; general rule = unenforceable for lack of consideration. 

· Dougherty v. Salt (NY 1919)  Boy receives promissory note from aunt; no consid.

· Nominal Consideration:  Transaction has form but not substance of a bargain; promisor dn view what he got as the price of his promise (unless parties really intended to make a bargain and viewed performance as price of other’s performance).  

· Schnell v. Nell (IN, 1861)  Promise in consid of 1cent = nominal consid = not enforceable.

· But nominal consid. makes a promise enforceable in two specific areas b/c more commercial than donative:

· Options (a promise in writing to hold an offer open for a fixed amount of time)

· Guaranties (a promise in writing to answer for another party’s debt/perf. in contractual obligation)

· But Modern rule that donative promise that induces foreseeable Reliance will be legally enforceable.

· Ricketts (Neb. 1898) Reliance estoppes ( from pleading lack of consideration; reliance is treated either as consideration itself or as a substitute for consideration.

· Obligations of Promisees:  Under morality of aspiration, promisee is obliged to release a repenting promisor. 

Conditional Donative Promises: 

· Promisor intends to confer a gift on promisee, but some condition must be fulfilled first.

· Performance of condition is the means to make the gift, not the price (bargain) of the gift. 

· No more enforceable than any other donative promise, even if condition has been fulfilled, except if fulfillment constitutes foreseeable reliance.

§ 90 Promissory estoppel:  If a P/ee has relied on donative promise, P/or is prevented from pleading lack of consideration.  

· Feinberg v. Pfeiffer (Mo. 1959):   Relying on ER’s promise to pay $200/mo for life upon retirement, elderly EE retired (and abandoned opp to continue in gainful employment).  Π prevails b/c § 90.

· Hayes v. Plantations Steel Co. (RI 1982):  ER’s donative promise not enforceable b/c EE already gave notice.  

R2 § 90:  Promise Reasonably Inducing Action or Forbearance:

A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires... 

Main Remedy for Donative Promises:  
Reliance interest:  When a donative promise is enforceable only b/c of reliance by promisee, who  is worse off than he would have been if the promise had not been made.  (Awarded for promissory estoppel cases;  large % of cases)
· Reliance damages:  Cost-based; restoring victim who relied on a donative promise back to the position she would have been in if the promise had not been made.  

· Out of pocket costs & Opportunity costs: Victim of breach is equally well off whether there is no promise, or promise + breach + payment of damages.  

D&G Stout, Inc. v. Bacardi Imports, Inc. (1991)

· Bacardi’s breaks promise and ruins D&G’s negotiations; B liable thru promissory estoppel (no exchange occurred where a bargain would apply); b/c employment was terminable at will, and is difficult to sue under expectation damages b/c don’t know what to expect,  B is liable for D&G’s reliance damages (opportunity foregone in reliance of the promise​ - through its repudiation B destroyed Π’s negotiating leverage). 

Grouse v. Group Health Plan:  One resigning employment in reliance on a job offer may recover damages if the offer is withdrawn.  Doctrine of promissory estoppel entitles EE to recover against ( (implies a K in law):  Due to the bilateral power of termination, no K actually exists; but ( made an implied promise to give him a chance in good faith to show his stuff, and he relies on that promise.  Relief may be limited to damages measured by the promisee’s reliance:  not what he would have earned from ( but what he lost in quitting the job he held and declining the other offer of employment.  The promise was that he would have a fair chance.

Walters v. Marathon Oil (1981) Using expectation damages as surrogate for reliance damages (expected profits as opp. costs) 

· Πs rely on ( oil distributor’s promises and purchase and make improvements on service station lot.  Sue ( under promissory estoppel theory, under which damages should be based on cost of Π’s reliance, measured by the difference between their expenditures on the site and its present value. But under this calculation Πs would receive no recovery b/c present value of site was slightly more than amount Πs had expended (thus a gain).  B/c promissory estoppel is an equitable matter, the trial court has a broad power in its choice of remedy, and allowed loss of profits (expectation damages) as measure of damages (b/c in reliance on (’s promise, Πs had foregone the opp. to make the investment elsewhere). Had ( performed according to its promise, Πs would have received anticipated net profit of $22K. 

The Bargain Principle and Its Limits:  Treats consideration as equivalent to bargain.

R2 § 71:  Requirement of Exchange; Types of Exchange: (Supp. p. 254)

· (1) To constitute consideration, a promise or a return promise must be bargained for.

· (2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

· (3) The performance may consist of

· an act other than a promise, or

· a forbearance, or

· the creation, modification, or destruction of a legal relation.

· (4) The performance or return promise may be given to the promisor/by the promisee or to/by some other person.  

Hammer v. Sidway (NY 1891)  Uncle promises to pay $;  forbearance of drinking & smoking is valuable consideration.   

Batsakis v. Demotsis (TX 1949) Mere inadequacy of consideration will not void a contract. 

Loan of  $25 (Greek) with express promise to pay back $2000 is valid consideration (loan obviously worth $2000 to her). 

Unconscionability 

Unconscionability is determined based on when the K is made.

· Substantive:  Overtly harsh terms; unjust or 1-sided K; sometimes sufficient in itself to avoid a term in the K; sometimes helps confirm or provide evidence of procedural unconscionability.  

· Maxwell. (AZ 1995) Unconscionable disproportion between price and benefit of water heater.

· Procedural:  Bargaining ‘naughtiness’;  fine-print clauses; bears strong resemblance to fraud and duress. 

UCC § 2-302: Unconscionable Contract or Clause (Supp. p. 46)
· If court finds that the K or any clause was unconscionable, may refuse to enforce the whole K or just part of it... 

Federal Trade Commission Regulations:  Door-to-Door Sales Regulations: (Supp. p. 547)

· Buyer may cancel the transaction at any time prior to midnight of the 3rd business day after the date of the transaction.  

· (Must clearly indicate this to seller) . . .

Story re Kirby Vacuum and Door-to-Door Sales: 

· No opportunity for consumer to shop around

· High-pressure sales-man; procedural unconscionability (improper manipulation)

· Sales-man is shopping around for ignorant buyers who won’t realize that the actual price in stores is much lower. 

Ks for Goods & Services

Hybrid transactions involving both goods and services raise difficult Qs about the applicability of the UCC.  

· Predominant factor test (majority): Applies the UCC to the entire K or not at all. 
· Second approach:  Allows UCC to be applied to goods involved in the K, but not to services.  
Novation: 

· Substitution by mutual agreement of new debt/obligation for existing one which is thereby extinguished. 

· A valid novation requires a previously enforceable debt, the agreement of all parties to the new K, extinguish the old debt, and the validity of the new one. 

Mutuality:  

If a promise is illusory (statement in form but not substance of a promise), neither party will be bound.  

Both parties must be bound or neither is bound (only applies to bilateral Ks).

· Moragues Lumber (AL 1918)  The conditional promise to charter vessel to Π if he buys the vessel is a real commitment (even if condition is within promisor’s control) b/c if condition occurs, promisor must perform (has limited his options).
Doctrine of Mutuality is Eroding: 
· Laclede v. Amoco (1975) A bilateral K is not rendered invalid and unenforceable merely because one party has the right to cancellation while the other does not (unless said right is unrestricted).  

· Plate glass to be shipped w/in 3 months; buyer has option to cancel the order before shipment; constitutes consideration b/c seller had one clear opp to enforce K by shipping as soon as he received the order.  

· For those Ks involving fancy, taste, or judgment... promisor’s duty to exercise judgment in good faith is an adequate consideration to support the K.  Court said this is an obligation, b/c if satisfied he will be bound.  

· Envelope from Time promises free calculator watch just for opening the envelope. Once open, must fill out certificate or purchase magazines.  B/c getting a customer to open junk-mail is valuable to Time, the opening of the envelope was valuable consideration and Π can enforce promise.

· Lady Duff-Gordon (NY 1917): Common promise implies party will use reasonable or best efforts to perform. 

UCC § 2-306:  Output, Requirements and Exclusive Designs (Supp. p. 49)

· ...Obligation by seller to use best efforts to supply goods and by buyer to use best efforts to promote their sale...

Requirements/Output Contracts:  Valid b/c both parties have made real promises & shrunk their realms of choice

In a requirements K:

· 1) Seller promises to supply all of the buyer’s requirements of a defined commodity at a stated price over a designated period of time, and

· 2) Buyer promises to purchase all of her requirements of the commodity during that time from the seller at the stated price.

In an output K:  Vice-versa re seller’s output

Legal Duty Rule:  

· A promise to perform an act that the promisor has a preexisting legal duty to perform does not constitute consideration, even if bargained for.  

· Lingenfelder v. Wainwright Brewery Co. (Mo 1891) Architect/refrigerator K; A new employment K made to keep an EE from quitting in the middle of a job he has contracted to complete is not supported by consideration.  

R2 § 73:  Performance of Legal Duty (Supp. p. 255)
· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.  

Modification:

· Under modern law, a new promise to pay is enforceable if unanticipated circumstances arise that make modification of the original K terms fair and equitable.  If the rule you use is consideration, then every modification is invalid.  If the rule is unconscionability, they you can let certain cases through and deem others unconscionable & unenforceable. 

· UCC:  Does not require consideration to make binding modifications of Ks for sale of goods; but must be sought in good faith.  

Payment of Lesser Amount as Discharge of Debtor’s Full Obligation

· Generally, a promise by debtor to pay less than full amount owed in exchange for creditor’s agreement to accept the lesser amount in full satisfaction of entire debt is not consideration, and creditor’s promise to accept the lesser debt is not enforceable.  

· Foakes v. Beer (House of Lords, 1884) Agreement to repay debt in installments in exchange for forgiving the interest; agreement is invalid since the consideration consisted only in doing what already bound to do in paying the principal of the debt. (Payment of the part which is not disputed does not discharge the debt altogether b/c party payment furnishes no consideration for relinquishing the balance) (But many judges in favor this being consideration b/c can be better for a creditor to obtain immediate payment of part of his debt than wait/enforce payment of the whole).  

· Exceptions:

· Different performance (i.e. pay early)

· Honest dispute re whether lesser amount is owed; payment of lesser amount is consideration for creditor’s discharge in full.

· Unliquidated obligations: If amount owed is uncertain, debtor’s payment of lesser amount is consideration for creditor’s discharge in full even if the debtor pays no more than she admittedly owes.  (unless 2 debts)

· Agreement as inducement not to file for bankruptcy 

· Statutes in several states provide that a written release by a creditor extinguishes the original debt.

· Full payment checks:  

Full Payment Checks:

· At common law, cashing a full-payment check constituted accord & satisfaction

· Majority rule is that where total claim is disputed, payment of the amount the debtor admits to be due supports the creditor’s discharge of the entire debt on the cashing of the full payment check.  (Payment of a disputed amount does not fall under legal-duty rule, b/c you have no obligation to pay the disputed amount). 

· Under UCC 3-311, cashing a full-payment check generally discharges a creditor’s entire claim, provided: (i) the check is tendered to creditor in good faith, (ii) the check or an accompanying writing contains a conspicuous statement concerning full payment, and (iii) either a bona fide dispute exists as to the amount owed or the claim is unliquidated.  

· When the amount of a debt is undisputed but an offset is claimed arising directly out of the K of sale of goods and not out of any collateral transaction, the debt is a single claim which is disputed in amount.  Payment in full settlement of less than the amount claimed operates an accord & satisfaction.  The question whether an offset renders the claim disputed depends on whether the offset was asserted in good faith. 

UCC § 3-311, Accord & Satisfaction by Use of Instrument (i.e. checks): (Supp. p. 117):

· (a) The general rule of this section is that if a creditor (debtor/obligor) cashes a full-payment check his entire claim is discharged, provided that :

· 1) the check is tendered in good faith as full satisfaction of a claim,

· 2) the amount of the claim is either unliquidated (uncertain) or the subject of a bona fide dispute ,

· 3) the check, or an accompanying writing, contains a conspicuous statement to the effect that the check is tendered as full satisfaction of the creditor’s claim. 

· (b)

· Normally a check that is tendered in full satisfaction and the other conditions of (a) apply (in good faith, unliquidated/disputed) then cashing the check eliminates the debt. 

· Then there is consideration b/c if a fixed amount is paid when the amount due is not determined, you were not obligated to pay that exact amount so it is consideration. 

· (c) 

· if an organization is a creditor and it shows that before the full payment check was sent it notified debtor that any full-payment checks should be sent to a certain office, and it is sent elsewhere, does not count as a full-payment check; 

· or if the organization repays the money.

· (d)

· but when the organization would otherwise qualify under (c) cashed the check knowing it was tendered as a full payment check. 

UCC § 3-103(4), Defin. of Good faith: Honesty in fact and the observance of reasonable commercial standards of fair dealing.

Note on the Legal Effect of the “Executory Accord”
· Accord:  A agrees to accept some other performance (an agreement to modify a K).

· Executory accord:  The new agreement is an accord, and until the accord is performed, it is an executory accord.  

· Traditional rule is that an executory accord is unenforceable/not binding even if there is consideration.

· Modern law has created exceptions and distinctions to reduce the bite of the traditional legal rule re unenforceability of executory accord.

· Satisfaction:  If an accord is performed; other party accepts the performance.

· Consideration:  If there is consideration, the satisfaction of an accord discharges both the accord and the original contractual duty. 

Substituted contract:  Under one major exception, a new agreement that appears to be an executory accord is treated as a substituted K rather than as an accord.  The old K is immediately discharged, and an action can then be brought only on the new agreement, not on the old one.  

· But the test for determining whether a new agreement is a substituted K or an accord is vague.  

· Courts are likely to find that an accord is a substituted contract if the duty under the original contract was disputed, unliquidated, had matured, and involved a performance other than the payment of money. 
· Courts are likely to find that an accord is not a substituted K if the duty under the original K was undisputed, liquidated, had not matured, and involved the payment of money. 

R2 § 89:  Modification of Executory Contract (Supp. p. 262):

· A promise modifying a duty under a K not fully performed on either side is binding

· (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made; or

· (b) to the extent provided by statute; or

· (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise. 

Defense of Change in Circumstances:

· Someone otherwise bound by a K is excused.  Thus if they agrees to perform their duty for an extra fee, there is no legal duty rule problem b/c they no longer have a duty to perform under old K. 

· Angel v. Murray:  Fair and equitable modification in light of unanticipated circumstances:Refuse-collection case; legal duty rule does not apply when a party to a K encounters unanticipated difficulties and the other party, not influenced by coercion or duress, voluntarily agrees to a new promise to pay/perform. 

Waiver:  A waiver occurs when a party to an existing K promises to perform even though some contractual condition to his obligation to perform has not occurred. 

· Enforceable if given for separate consideration or if (i) waived condition was not a material part of the agreed upon exchange & (ii) the uncertainty of occurrence of condition was not a risk assumed by the party who gave the waiver.  

· An otherwise enforceable waiver can be retracted if (i) the waiver was not given for separate consideration, (ii) no reliance, (iii) dn relate to 3P, and (iv) retraction occurs before waived condition was supposed to occur and reasonable notice was given re retraction.  

· R2 § 84:  Promise to Perform a Duty in Spite of Non-Occurrence of a Condition (Supp p. 260)


Clark v. West (NY 1908) 

A condition in a K may be waived, but no waiver is implied by mere acceptance of the proffered performance.  
· (s position is that the stipulation as to Π’s total abstinence is the consideration for payment of $2 v. $6/page, and could only be waived by new agreement.  Π argues that the stipulation for his total abstinence was merely a condition precedent, intended to work a forfeiture of the additional compensation in case of a breach, and that it could be waived w/out any formal agreement to that effect based upon a new consideration.  Court decided it was a condition precedent, and since the (s knew and waived it verbally the condition is no longer part of the K. 

Note on Waivers and UCC § 2-209: 

· Under UCC § 2-209(5) certain circumstances an otherwise-effective waiver can be retracted, as long as reasonable notification is received by other party and unless retraction would be unjust. 
· But under UCC § 2-209(1) an agreement modifying a K needs no consideration to be binding.   Since a modification needs no consideration, presumably it is enforceable when made and cannot be retracted.
· So if a modification cannot be retracted, while a waiver can be retracted, it is important to be able to distinguish them.
Cassidy:  S claims C was in breach of K by failing to pay for delivered goods w/in 30 days; but course of perf was to pay approx 90 days after shipment; acquiescence to late payment amounted to a waiver of 30-day payment term  (but can retract the waiver w/ respect to future shipments).

Moral or Past Consideration:  Promisor seeks to discharge a moral obligation owed to the promisee b/c of a past event.

· Traditional rule is that a promise based on moral/past consideration is unenforceable

· Mills v. Wyman (1825) A moral obligation is insufficient as consideration for a promise: ( wrote letter to Π promising to pay for expenses after Π cared for sick boy.  Promise not enforceable (b/c donative and no bargain).  

· Modern rule is that a past/moral promise is enforceable, at least up to value of benefit conferred, if promise is based on material benefit (economic) previously conferred on promisor that gave rise to an obligation (even if only moral) to make compensation.  (But not for gifts)

· Webb v. McGowin (AL 1935)  Π was badly crippled for life in saving McGowin; in consideration of protecting him McGowin agreed to care for Π w/ $15 every two weeks from the time of the accident to the remainder of Π’s life.  K is valid and enforceable b/c the benefit to the promisor (was saved) or injury to the promisee (was badly injured) is sufficient legal consideration for the promisor’s agreement to pay.  Is a material benefit.

Promises to Discharge an Unenforceable Obligation is Binding Only If: (enforceable past-consideration under common law)

· 1) A promise to pay a debt barred by SOL;

· 2) A promise by an adult to pay a debt incurred when the adult was under legal age (so that the K was not enforceable against her);

· 3) A promise to pay a debt that has been discharged in bankruptcy

· The legal claim is, for the time being, unenforceable, since the debtor may assert against it the defense of infancy/SOL/bankruptcy.  

R2 § 86:  Promise for Benefit Received (Supp. p. 260)

· 1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extend necessary to prevent injustice.

· 2) A promise is not binding under Subsection (1) 

· a) if promisee conferred benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

· b) to the extent that its value is disproportionate to the benefit.

Note on Past Consideration: (p. 162)

Suppose that A confers a benefit on B w/out B’s prior request.  The resulting relationship will fall into 1 of 3 categories:

· I) B is legally obliged to compensate A under the law of restitution, as where A has paid B money by mistake.

· A later promise by B to compensate A does not create a new liability...

· II)  B is morally but not legally obliged to compensate A, as where a has suffered a loss in rescuing B.

· Difficult promises arise in these cases; the general position of classical K law, grounded on the bargain theory of consideration, was that promises based on past benefits were unenforceable.  

· Restatement 2nd has dramatically broken away from classical K law in this area and has adopted a sweeping new principle in § 86(2)(a)

· III)  B is neither legally nor morally obliged to compensate A, as where A has given B a wedding gift.  

· A later promise to compensate A is essentially a donative promise, and unenforceable.

Remedies for Breach of Contract 

While torts damages looks back to position you would have been in; contracts damages looks forward and puts you where you would have been had the K been performed = expectation damages.  Measured by Π’s actual loss; on occasion (’s profits are used as the measure of damages; but this generally occurs when those profits tend to define Π’s loss.  K damages cannot make Π better off than would have been under proper performance
Contract Damages (In summary; broken out into detail below)
R2 § 344: Purposes of Remedies (Supp. p. 330)

Judicial remedies here serve to protect one or more of the following interest of a promisee:

· Expectation interest:  For the victim of a breached bargain 

· Expectation damages:  Placing the victim of breach forward to the position he would have been in if the promise had been performed (based on K price).  The potential victim of breach is equally well off whether there is promise and performance, or promise, breach, and payment of damages.  

· Often covers opportunity costs that reliance measure would miss... 

· Limited to reasonably foreseeable damages

· Promisee has duty to mitigate

· Restitution Interest:  The interest that arises when, b/c of a promise (or misunderstanding), the promisee has conferred a benefit on the promisor (who is not contractually liable for the benefit); sometimes used for breach of K too.  

· Restitutionary (or quasi-contract) damages:  A measure of damages based on the benefit the promisee has conferred on the promisor.  

· Reliance interest:  When a donative promise is enforceable only b/c of reliance by promisee, who  is worse off than he would have been if the promise had not been made.  (Awarded for promissory estoppel cases;  large % of cases)
· Reliance damages:  Cost-based; restoring victim who relied on a donative promise back to the position she would have been in if the promise had not been made.  

· Out of pocket costs & Opportunity costs: Victim of breach is equally well off whether there is no promise, or promise + breach + payment of damages.  

Rescission:  Canceling of an agreement & return of the parties to their positions prior to the formation of the K.

Restitution:  The return/restoration of what ( has gained in a transaction to prevent unjust enrichment. 

· Rescission is normally accompanied by restitution on both sides.  Since restitution is an equitable remedy, it is within trial court’s discretion to determine the method for returning the status quo ante ( may be required to disgorge all  profits realized thru breach since if breach was conscious and substantial.  Retention of profits by ( would be unjust enrichment; but apportionment must be made between those profits attributable to Π’s property and those earned by (’s efforts and investment, limiting Π to the profits fairly attributable to its share.  

Punitive Damages 

· Normally unavailable for breach of K; makes damages more predictable + theory of efficient breach.

· In practice, about 12% of all winning Πs in jury K cases were awarded punitive damages (v. 4% in jury torts cases.)

The Expectation Measure 
Breach by Person Who Has Contracted to Perform Services:

Normal damages for breach of service K is cost of completion.  (But there are exceptions.)

Louise Caroline Nursing Home (1972):  The proper measure of damages for breach of a K is the amount of the reasonable cost of completing the K and repairing the defective performance less the unpaid contract price.  If there is breach and Π covers w/in K price, and has no additional expenses, Π will not recover damages (is entitled to be made whole and no more) 

Peevyhouse (1962):  The measure of damages for breach of a K obligation to perform construction or excavation work is usually the reasonable “cost of performance” of such work; but where the economic benefit which would result by full performance is “grossly disproportionate” to the cost of performance, damages are limited to the “diminution in value” to the premises because of nonperformance. 
Breach by a Person Who Has Contracted to Have Services Performed 

	Calculation of Expectation Damages

Breach of K for Services (Construction)

	Breach by Buyer of Services (Owner)


	Material Breach by Seller of Services (Contractor)

	Before performance: Contractor gets lost profits

During performance: Contractor gets lost profits + costs incurred

After performance: Contractor gets full K price

Formula: 

K(pr) remaining – costs saveable

or

Lost profits + costs incurred – payment rec’d


	Owner gets Cost of Completion – unpaid K(pr) 

or (Cost of repairing defective perf.) –unpaid K(pr)

or if windfall for owner (will not use $ to complete construction), then diminution in value:

FMV of what would have received – actually received


Formulas for Measuring Damages for Breach by a Person who has Contracted for Services 

· Formula used in Aiello:  

· (i) expenditures incurred prior to breach less

· (ii) value of materials on hand plus

· (iii) the amount paid by the ( prior to the breach plus

· (vi) lost profits (proven w/ reasonable certainty)

· R2 § 345 Formula is different but equivalent:  

· (i) contract price, less 

· (ii) the cost of completion that the builder saved by not completing the work and 

· (iii) the amount paid by the Owner prior to the breach. 

“R” Factor (replacement gains made possible by the breach)

· In cases where breach by owner 1 allows contractor to make a deal/gain with owner 2 he otherwise couldn’t have made, contractor should get zero damages.

· Usually you do not see the “R” Factor used b/c contractors can do more than 1 job at a time by hiring more workers.  

Breach by the Seller of Goods
Breach of K for sale of goods is governed by UCC. 

· When buyer accepts defective goods (breach of warranty by seller)


· When seller fails to deliver or buyer properly rejects goods or revokes acceptance

UCC § 2-713:  Buyer’s Damages for Non-Delivery or Repudiation (Supp. p. 220)

· (1) Subject to the provisions of this Article with respect to proof of market price, if the seller wrongfully fails to deliver or repudiates or the buyer rightfully rejects or justifiably revokes acceptance:

· (a) the measure of damages in the case of wrongful failure to deliver by the seller or rightful rejection or justifiable revocation of acceptance by the buyer is the difference between the market price at the time for tender under the K and the K price together with any incidental or consequential damages provided in this Article (§ 2-715); and

· (b) the measure of damages for repudiation by the seller is the difference between the market price at the expiration of a commercially reasonable time after the buyer learned of the repudiation, but no later than the time stated in paragraph (a), and the K price together with any incidental or consequential damages provided in this Article (§ 2-715), less expenses saved in consequence of the seller’s breach. 

· (2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival. 

= Buyer recovers difference between K price and market price.

UCC § 2-712:  “Cover”; Buyer’s Procurement of Substitute Goods (Supp. p. 219)

· (1) If the seller wrongfully fails to deliver or repudiates or the buyer rightfully rejects or justifiably revokes acceptance, the buyer may “cover” by making in good faith and w/out unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.
· it is immaterial that hindsight may later prove that method of cover used was not cheapest or most effective.  

· (2) The buyer may recover from the seller as damages the difference between the cost of cover and the K price together with any incidental or consequential damages as hereinafter defined, but less expenses saved in consequence of the seller’s breach. 

· (3) Failure of the buyer to effect cover within this section does not bar the buyer from any other remedy (i.e.  damages for non-delivery).

= Buyer recovers difference between K price and cover price.

Market Price Damages:

· Fungible/homogenous commodities:  all units are identical (shares of corporate stock; wheat or steel of certain grade) = market price is easy to determine.

· Differentiated commodities:  Units differ (i.e., used commodities) = no going market price; will depend on condition; can determine market price w/ reference points of actual sales from others in area at same time period = market price is a construct of comparable transactions, similar combines, lots of extrapolation to establish ‘market price’ of differentiated commodities. 

· Re-sale price can be evidence of market price but is not conclusive (might be a sham).

UCC § 2-715(2)(a): Consequential damages resulting from the seller’s breach include any loss resulting from requirements and needs of which the seller at time of contracting had reason to know and which could not reasonably be prevented by cover.  

Breach by the Buyer of Goods

UCC § 2-703:  Seller’s Remedies in General (Supp. p. 97)

· Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole K, then also with respect to the whole undelivered balance, the aggrieved seller may

· (a) withhold delivery of such goods;

· (b) stop delivery by any bailee as hereafter provided;

· (c) proceed under the next section respecting goods still unidentified to the K;

· (d) resell and recover damages as hereinafter provided in § 2-706;

· (e) recover damages for non-acceptance or in a proper case the price...

· (f) cancel. 

UCC § 2-704:  Seller’s Right to Id Goods to the K Notwithstanding Breach or to Salvage Unfinished Goods (Supp. p. 98)

· (1) An aggrieved seller under the preceding section may

· (a) identify to the K conforming goods not already identified if at the time he learned of the breach they are in his possession or control;

· (b) treat as the subject of resale goods which have demonstrably been intended for the particular K even though those goods are unfinished.  

· (2) Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner. 

UCC § 2-708:  Seller’s Damages for Non-acceptance or Repudiation  (Supp. p. 101)

· (1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price... the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid K price together with any incidental damages provided in this Article (§ 2-710), but less expenses saved in consequence of the buyer’s breach. 

· (2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (§ 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale. 

UCC § 2-710: Seller’s Incidental Damages (Supp. p. 103)

· Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach. 

Asymmetry between Buyer’s (market or cover damages) and Seller’s remedies (market, re-sale (cover) or lost profits).

· If seller defaults/breaches, buyer gets 0 damages.

· If buyer breaches, seller gets $ profits.  

Why?  = Because different expectations between parties. 

	Summary of UCC Article 2 Remedies

Breach of K for Sale of Goods

	Buyer Accepts & Retains Goods
	Buyer Breach (Nonpayment)

Seller recovers K price

Plus  incidental damages


	Seller Breach (Breach of Warranty)

K(pr) – FMV of accepted goods

Plus  incidental and consequential damages



	Buyer Does Not Accept & Retain Goods 

or 

Seller Does Not Tender Goods
	Buyer Breach (Wrongful Refusal of Goods)
Seller recovers K(pr) – Resale value(FMV) 

or 
lost profits (if homog. goods & unlim. supply)

- Dealer: Profits = K(pr) –cost of purchasing

- Manufacturer: Profits = K(pr) – manuf. costs

or

K price (if goods have been identified to K and seller is unable to resell them)

Plus  incidental damages
	Seller Breach (Wrongful Failure to Tender Goods)
Buyer recovers FMV (at time of breach) – K(pr)

or

if covered:  recovers cost of “cover” – K(pr)

or

is entitled to specific performance if goods are unique or buyer can’t cover and goods were in existence when made K or were later identified to the K

Plus  incidental and consequential damages

	Goods Arrive Late
	
	FMV(at time 1) – FMV(at time 2)


Mitigation in Contracts for Employment
· If ER commits material breach in discharging an EE, EE is entitled to recover the remainder of her wages minus either (i) the wages the EE actually received in a substitute employment, or (ii) the wages she would have received had she properly attempted to mitigate damages.

· If EE commits material breach, ER is entitled to recover wages of replacement minus EE’s wages

R2 § 350:  Avoidability as a Limitation on Damages (Supp. p. 333)

· (1) Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation

· (2) The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

Shirley MacClaine: (1970)  General measure of recovery by a wrongfully discharged EE is amount of salary agreed upon for period of service less amount which ER affirmatively proves EE has earned or, with reasonable effort, might have earned from other employment.  

Employment Contracts:

· Most employment Ks are at-will [See p. 16]; most EEs don’t have employment Ks with specified terms 

· Why should EE who has been wronged have to go out and look for another job to mitigate damages?  

· Policy: want people to be encouraged to be productive.  

· Fairness: if party who is wronged, EE, w/ relatively painful small actions drastically save a large amount of $ for other party, they should do so (kind of like duty to rescue).  

· What kind of job must be taken?  = Comparable job to 1st; using Reasonable search. 

· If EE makes reasonable search and doesn’t find a comparable job; it’s enough.

· Idea of using good faith as standard, instead of reasonable search, comparable job, etc.  

Foreseeability

Rules of  Hadley v. Baxendale: Injured party may recover:

· General Damages:
· (1) may reasonably be considered arising naturally from the breach itself (General Damages), or 

· (2) those damages as may reasonably be supposed to have been in contemplation of the parties, at the time they made the contract, as the probable result of a breach of it (Consequential Damages).  

· Special or Consequential Damages: Damages above and beyond general damages (usually lost profits):
· Must have been reasonably foreseeable probable result of breach at time K was made. But not awarded if the special circumstances were unknown.  
· Hector Martinez: Current view of foreseeability:  “The general rule does not require Π to show that the actual harm suffered was the most foreseeable of possible harms; need only demonstrate that his harm was not so remote as to make it unforeseeable to a reasonable man at the time of contracting.”
· Kenford v. Erie County:  To establish loss of future profits as damages for breach of K, a party must demonstrate with certainty that such damages have been caused by the breach, and the alleged loss must be capable of proof with reasonable certainty.  

· In practice:  When seller breaches (does not delivering goods/service), buyer may suffer lost profits from non-receipt of goods; but when buyer breaches, seller simply does not receive the cash, which usually does not cause lost profits.  

R2 § 51: Unforeseeability and Related Limitations on Damages (Supp. p. 334)

· [Same info as Hadley] +  A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.  

R2 § 355:  Punitive Damages:  Not recoverable for breach of K unless conduct is also a tort for which pun-ds are recoverable.

Liquidated Damages

· Liquidated = fixed amount; more certainty and parties can get real losses the courts might otherwise cut off; an assurance that you are a good contracting party and guarantee that if you don’t perform, you will pay these damages. (Makes sense when the breach occurs as anticipated; but usually occurs in another form).

· Enforcement:  Depends on whether court finds provision to be a valid liquidated damages provision or a penalty.  
If provision is held to be a penalty, then injured party is limited to whatever actual damages she can prove.  

· Requirements to be valid:
· a) damages must be difficult to estimate at time K was made

· b) the amount of damages fixed in the provision must, at time K is made, be reasonable forecast of damages that would result from breach 

· Reasonability test:

· Traditional forward looking rule:  Whether at time K was made the amount of liquidated damages looked like a reasonable forecast of the damages likely to occur. 

· Emerging trend:  Even if liquidated damages clause was reasonable forecast at time of drafting, will be considered unenforceable if turns out completely disproportionate to actual damages suffered (like applying doctrine of unconscionability).  

UCC § 2-718(1):  Liquidation or Limitation of Damages (Supp. p. 109):  Similar to R2 § 356
· Damages for beach by either party may be liquidated in the agreement but only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or non-feasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty. 

Specific Performance
Equitable remedy where court orders breaching party to perform as promised; awarded only if remedy at law is inadequate.

R2 § 359:  SP will not be ordered if damages would be adequate to afford relief/protect expectation interest of injured party.  

· Sara Creek Property:  But where cost of injunctive relief is less than costs of damages remedy (less evidentiary issues; supervision by Π) injunctive relief is appropriate even if damages remedy is not shown to be inadequate. 

· But for permanent injunction, it must be shown that damages are inadequate.

· Laclede v. Amoco:  Remedy at law adequate to defeat the grant of specific performance must be as certain, prompt, complete, and efficient to attain the ends of justice as a decree of specific performance.

R2 § 360:  Factors re adequacy of damages incl. proving damages w/reasonable certainty; unlikely to collect award. 

Cover:

· Virtual specific performance:  going to market and getting equivalent of what was promised, and suing for damages... does not make the Buyer as well off as actual performance would have b/c if Seller had performed Buyer would not have had to sue for damages; but as good as specific performance.

· No lost profits if you cover quickly; no problems of uncertainty. 
Reliance and Restitution   [Introduced already on p. 7]

· Reliance interest:  Based on costs incurred; reimbursement for loss caused by reliance on K; back into as good position as if no K was made.

· Restitution interest:  Based on benefit conferred; restoring any benefit that injured party conferred on the other party.

· Restitution is used when K cannot be enforced (statute of frauds, changed circumstances...) and a benefit has been conferred.  Normally K price sets a limit on restitution, but when ( breaches and K is not fully performed, K price no longer sets the limit.  (look to FMV)

· Quantum meruit is the traditional equitable action that seeks recovery for the reasonable value of work, labor, materials and services performed/provided by one party, even if no K was entered into, in order to avoid unjust enrichment by the benefited party.  

· Algernon Blair:  A subcontractor who justifiably ceases work under a K because of the prime contractor’s breach may recover in quantum meruit the value of labor and equipment already furnished pursuant to the K irrespective of whether he would have been entitled to recover in a suit on the K. 

R2 § 370:  Requirement That Benefit Be Conferred (Supp. p. 339)

· A party is entitled to restitution only to the extent that he has conferred a benefit on the other party by way of part performance or reliance.

R2 § 371:  Measure of Restitution Interest (Supp. p. 339)

· If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either

· (a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or

· (b) the extent to which the other party’s property has been increased in value or his other interests advanced. 

Restitution in Favor of a Π in Default
· When Π defaults and then sues, K price is the cap for his recovery.

· Britton v. Turner:  Where labor is performed under a K for a specified price, the party who fails to perform the whole of the labor contracted for can recover in quantum meruit the value of the labor performed to the degree it is greater than the damage to the other party.  (The labor actually done and the value received by ER furnish a new consideration upon which the law raises a promise to pay to the extent of the reasonable worth of such excess; but an EE cannot recover when the damage done is greater than the benefit received.)

· Vines v. Orchard Hills:  A purchaser whose breach is not willful has a restitutionary claim to recover moneys paid that unjustly enrich his seller.

Interpretation
Modern K law has principles of interpretation that are responsive not only to objective (classical) elements but to the parties’ subjective intentions where appropriate:

· Subjective interpretation counts; but first, as objective matter, both parties’ interpretations must be reasonable.  

· Spaulding v. Morse:  In interpreting K, court may consider the intentions of the parties, their circumstances, and the purpose of the K. 

· Peerless:  A K may not be formed (or will be unenforceable) where there is no consensus btw. parties when they have equally reasonable meanings of the terms.  
R2 § 201:  Whose meaning prevails: (Supp. p. 288)
· If the parties subjectively attach the same meaning to an expression, that meaning prevails even though it is unreasonable (fault caused no injury).

·  If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a different meaning, and the two meanings are equally reasonable, neither meaning prevails.  (Equally fault-free or equally at fault; there is no reason why one meaning rather than the other should prevail) 

· If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a different meaning, and the two meanings are not equally reasonable, the more reasonable meaning prevails.  

· If the parties, A and B, attach different meanings, Y and Z, to an expression, and A knows that B attaches meaning Z, while B does not know that A attaches meaning Y, meaning Z prevails even if it is less reasonable than meaning M (supported by fault analysis).     

R2 § 20:  Effect of Misunderstanding (Supp. p. 241)

· (1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and 

· (a) neither party knows or has reason to know the meaning attached by the other, or

· (b) each party knows or each party has reason to know the meaning attached by the other.

· (2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

· (a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or

· (b) that party has no reason to know of any different meaning attached by the other, and the other has no reason to know the meaning attached by the first party. 

Plain Meaning:  Traditionally no extrinsic evidence was admissible in explaining meanings of terms of a K which was not ambiguous on its face.  Today, more extrinsic evidence is allowed to show what parties intended by their words. 
[See Parol Evidence Outline for more info]

Lucy v. Zehmer:  If a person’s words and acts, judged by a reasonable standard, manifest a certain intent, it is immaterial what may be the real but unexpressed state of a person’s mind.  

· Fault argument:  ( is at fault for using words or expressions that are unreasonable (objective theory), should realize the other party would give those words a reasonable meaning; is using words carelessly/unreasonably.  An underpinning of objective theory is fault.  

· Security transactions argument:  Ks should be secure against improper attack and an attack later on based on alleged subjective intention will make Ks too insecure, particularly when applied to writing.      

R2 § 204:  Supplying an Omitted Essential Term (Supp. p. 289)

· When the parties to a bargain sufficiently defined to be a K have not agreed w/ respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court. 

Usage & Course of Dealing/Performance in Interpretation

Usage:  A habitual or customary practice; an agreement is interpreted in accordance w/ a relevant usage...

· Salem Press:  Custom in the trade is binding on both K parties even though one party is ignorant of it. 

Course of Performance:  The parties’ actions under an agreement are the best indication of what the meaning was.

Course of Dealing:  Sequence of conduct btw parties prior to K establishes common basis of understanding for interpretation.


R2 § 222:  Usage of Trade (Supp. p. 296)

R2 § 223:  Course of Dealing...

The Mechanics of a Bargain (I) – Offer and Revocation
R2 § 24:  Offer Defined: (Supp. p. 242)

· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

What Constitutes an Offer:  Good test is whether you can close the deal by saying “Yes” 
· There must be intent to enter into a bargain, and

· Definiteness of terms:  usually subject matter, price and quantity are needed

Invitation to Deal:  A step in bargaining process (preliminary negotiations) that is not really an offer but an “invitation to deal” has no legal consequence but may have interpretive consequences.

· Advertisements, “offering circulars” and putting Ks out for bids are usually invitations to deal, not offers.

· But in Lefkowitz np ad was an offer b/c clear, definite and explicit, and left nothing to negotiation.

Termination of Power of Acceptance:  Lapse, Rejection, and Counter-Offer. 

· It is generally assumed that a definite rejection once communicated extinguishes the offeree’s power of acceptance.

· R2 § 39:  Counter-offers:  

· (1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.

· (2) An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.
· NOTE:  Prof doesn’t think it should be this way; that a counter-offer is not really taking the offer off the table; it is a back-and-forth as part of the negotiations. 

· A conditional or qualified acceptance which changes/adds terms terminates power of acceptance 
· However, an acceptance may be valid despite conditional language if the acceptance is clearly independent of the condition.   And OK to make something implicit explicit.
· Inquiries and requests (even for different terms) do not terminate offeree’s power of acceptance

· R2 § 37:  Under Option K, power of acceptance is not terminated by rejection or counter-offer unless relied upon.

· R2 § 41: Lapse of Time:  Unless specified, power of acceptance ends after reasonable time based on circumstances.  

· “Reasonable time” is Q of fact, depending on nature of K proposed, usages of business, and other circumstances of the case. 

· If acceptance is too late, offeror dn have to be bound, but has duty to inform that acceptance was too late. 

· Classical K Law had a Mirror-Image Rule:  If purported acceptance varied from offer, even minor, was counter-offer.

Termination of Power of Acceptance by Revocation
A revocation is a retraction of an offer by the offeror, which terminates offeree’s power of acceptance

R2 § 42:  Revocation by Communication From Offeror Received by Offeree (Supp. p. 247)

· An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed K.  (Minority view (CA) is that revocation is effective on dispatch).  

R2 § 43:  Indirect Communication of Revocation (Supp. p. 247):  Dickinson v. Dodds
· An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.

UCC § 2-328:  Sale by Auction (Supp. p. 67)

· ... An auctioneer putting an item up for sale is not an offer but an invitation to bid; after making an offer bidder can revoke it before the auctioneer accepts it.

Firm Offer Rule:  

· A firm offer is an offer that expressly/impliedly is to remain open for a certain period.  

· General rule is that a revocation of a firm offer, prior to the expiration of the period during which it was to remain open, terminates power of acceptance.  

Exceptions:  
· Options (b/c consideration is given in exchange, the promise to hold the offer open is irrevocable for the stated period)

· Nominal Consideration (if the offer recites a purported or nominal consideration – at least in writing, with fair terms and reasonable time – it will be considered irrevocable). 

· Reliance (if the offeror should have reasonably foreseen that the offer would induce reliance by offeree prior to acceptance, and such reliance occurs)  
· UCC § 2-205:  Firm Offers (Supp. p. 40):  An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in  no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.  

R2 § 87:  Option Contract (Supp. p. 261):

· (1) An option is binding as an option contract if it:

· (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes and exchange on fair terms within a reasonable time; or

· (b) is made irrevocable by statute.

· (2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. 

Unilateral Contracts 

· Classical rule was that an offer for a unilateral K could be revoked even though the offeree had begun performance, as long as performance had not been completed prior to revocation (ok revoke the offer when half-way across bridge).

· R2 § 45:  Option K Created by Part Performance or Tender (Supp. p. 247) (Reverses classical rule)

· If offeree begins to perform, an option K is formed; if offeror breaks the option K by revoking is responsible for expectation damages.  (But if offeree only prepares to perform, comes under § 90 and the normal remedy is reliance damages for preparing to perform).

· (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option K is created when offeree begins the invited performance or tenders a beginning of it.

· (2) The offeror’s duty of performance under any option K so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.  

· Drennan v. Star Paving:  Reasonable reliance on a promise binds an offeror even if there is no consideration. 
The Mechanics of a Bargain (II) – Transacting at a Distance
· An acceptance is effective upon dispatch (mailbox rule); everything else is effective upon receipt (a rejection, revocation, etc.).

· unless offeree chooses unreasonable method, in which case depends if received in time (R2 § 67).  

· but acceptance under an option contract is not operative until received by the offeror

· Per R2 § 30 and UCC § 2-206(1):  Unless otherwise unambiguously indicated, an offer to shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances. 

R2 § 49:  Effect of Delay in Communication of Offer (Supp. p. 248)

· If communication of an offer is delayed, the period for acceptance is not extended if the offeree knows or has reason to know of the delay; but if the delay is due to the fault of the offeror or to the means of transmission adopted by him, and the offeree neither knows nor has reason to know that there has been delay, a K can be created by acceptance within the period which would have been permissible if the offer had been dispatched at the time that its arrival seems to indicate.  

The Mechanics of a Bargain (III) – Modes of Acceptance
R2 § 32:  Invitation of Promise or Performance (Supp. p. 244)

· In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.

UCC § 2-206(1):  Offer and Acceptance in Formation of a Contract

· (1) Unless otherwise unambiguously indicated by the language or circumstances

· (a) an offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances; 
· (b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or nonconforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
R2 § 70: Effect of Receipt by Offeror of a Late or Defective Acceptance (Supp. p. 253)

· A late or otherwise defective acceptance may be effective as an offer to the original offeror, but his silence operates as an acceptance in such a case only as stated in § 69. 
Acceptance by Act (Unilateral Ks)

· K may be formed by beginning or completing performance, w/ no requirement of immediate notice to offeror; but must send notice of completed performance using reasonable diligence within reasonable time (unless offeror expressly or impliedly waives notice, performance would come to his attention, or actually comes to his attention).

· UCC § 2-206(2):  Where beginning a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance w/in a reasonable time may treat offer as having lapsed before acceptance. 

· To form a valid unilateral K the offeree must perform w/ knowledge of the offer (Brewing Co. Fishing Derby). 

· To base the payment of an award on prior knowledge ought to be against public policy; induces citizens to wait until the pot is right to assure that top dollar will be paid for the information.

· It is not necessary that the performance of the act be induced solely by the offer of compensation.  

R2 § 54:  Acceptance by Performance; Necessity of Notification to Offeror (Supp. p.249)

· (1) Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification.

· (2) If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless

· (a) the offeree exercises reasonable diligence to notify the offeror of acceptance, or 

· (b) the offeror learns of the performance within a reasonable time, or

· (c) the offer indicates that notification of acceptance is not required.

Risk of Loss 

· The risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant; otherwise, the risk passes to the buyer on tender of delivery.

· Phillips v. Moor:  When the terms of sale are agreed on and the bargain is struck, and everything that the seller has to do with the goods is complete, the contract of sale becomes absolute without actual payment or delivery, and the property and risk of accident to the goods vest in the buyer.  

Silence as Acceptance
R2 § 69:  Acceptance by Silence or Exercise of Dominion (Supp. p. 252)

· (1) Where an offeree fails to reply to an offer, his silence and inaction only operate as an acceptance where:

· (a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

· (b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.

· (c) Where b/c of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

· Cole-McIntyre: Particularly when the subject of a K, either in its nature or by virtue of conditions of the market, will become unmarketable by delay, delay in notifying the other party of his decision to an acceptance by the offeree will be construed as amounting to an acceptance. (& insurance case) 

· (2) An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him. 

Unjust Enrichment and Loss due to Reliance when Silence is Treated as Acceptance 

· Three kinds of cases in which an offeree remains silent after receiving the offer may be distinguished:

· (1) Offeree silently appropriates the benefit of something offered to him;

· (2) Offeror changes her position either b/c she assumes offer has been accepted, or b/c the very act of making the offer requires her to forgo other opportunities of covering her needs;

· (3) There is no enrichment of the offeree, and no detrimental reliance by offeror, but offeror forms an expectation of profit on the assumption that a K has been concluded thru the offeree’s silence. 

· Courts most likely will give relief in (1) than (2), and that (2) makes a stronger appeal to judicial sympathy than (3).  

Implied-In-Law and Implied-In-Fact Contracts; Unilateral Contracts Revisited
Implied-in-Fact K is a true K in which the parties’ assent is implicit rather than explicit.

· An implied-in-fact K is essentially that parties intended to make a K but failed to articulate their promises and the court merely implies what it feels the parties really intended.  The expectations of the parties are very nearly mutually understood, and the Court has merely to protect those expectations as people in the ordinary course of business affairs would expect them to be protected. 

· Day v. Caton: (Brick party wall)  If a party voluntarily accepts and avails himself of valuable services rendered for his benefit, when he has the option to accept or reject them, even if there is no distinct proof that they were rendered by his authority or request, a promise to pay for them may be inferred.  

· Sparks v. Gustafson:  G helps his friend then sued the Estate and prevailed b/c would be unjust enrichment; G’s services were the types of extensive business services for which one would ordinarily expect to be paid, and they were not offered gratuitously.

· Kershaw v. Tracy Collins Bank & Trust Co: Friend provides variety of services to widow, including chauffeuring, groceries, errands, etc.  Court found that widow had not been unjustly enriched, since Π’s services were not necessary for the widow’s existence and were of the sort which could reasonably be expected from a long time friend.  

· Although unjust enrichment is necessary for recovery based upon quasi-K, it is irrelevant to a K implied in fact.

· Bastian v. Gafford :  For Π to recover under the theory that there was an implied-in-fact K to compensate him for his services, it is not necessary that ( either used the plans or derived any benefit from them; it is enough if he requested & received them under circumstances which imply an agreement that he pay for Π’s services.  

· Majority rule: Statements in EE Handbooks re discharge for good cause only, etc, are enforceable promises and overcome the presumption that employment is at will in the absence of a K for a specific term (and may become enforceable as part of original employment K).

· Pine River State Bank: EE’s continued perf. of his duties despite freedom to quit constituted an acceptance of ER’s unilateral offer.  [more re at-will employment below]

Implied-in-Law K is not a K but a label given to certain kinds of conduct that gives rise to liability for unjust enrichment.   

· An implied-in-law K is a fiction of the law which is based on the maxim that one who is unjustly enriched at the expense of another is required to make restitution to the other.  The intentions of the parties have little or no influence on the determination of the proper measure of damages; it is limited to the value of the benefit which was acquired.  

· Damages in unjust enrichment or quantum meruit claims are measured by the benefit conferred upon ( (or reasonable value of Π’s services).  


· Nursing Care Services, Inc:  Where services are rendered by one person for another that are knowingly and voluntarily accepted, the law presumes that such services are given and received in expectation of being paid for, and they will imply a promise to pay what they are reasonably worth.  

Recovery based on benefit conferred:
· Unjust enrichment:  General principle that one person should not be unjustly enriched at another’s expense.

· Restitution:  Has 2 meanings: [See also p. __]

· Substantive term to describe body of specific rules that give effect to the principle that one person should not be enriched at another’s expense.   

· Remedial term to describe remedies based on a right to recover on the ground of unjust enrichment.

· Quasi-Contract (“as if it were a contract”):  A quasi-contractual obligation will be imposed when two factors are present in the case:  (1) ( has received a benefit, and (2) retention of the benefit is inequitable.  

Officious intermeddler doctrine:  A person who performs labor for another w/out the latter’s request or implied consent, however beneficial such labor may be, cannot recover (except in cases of emergency aid).  

“At-Will” Employment:  An employment K w/ no specified duration will be presumed terminable at will by either party.
But:  

· Employee Handbook terms as enforceable (See Pine River above)
· Evidence of express oral promises by ER (an express promise that will be terminated only for cause) will overcome the absence of a K for specified term
· Doctrine of at-will employment may be overcome by personnel policies or practices by the ER, EE’s longevity of service, actions or communications by ER reflecting assurances of continued employment, and practices of industry.  
Pacific Bell:  An ER may unilaterally terminate a policy that contains a specified condition, if the condition is one of  indefinite duration, and the ER effects the change after a reasonable time, on reasonable notice, and without interfering with the EEs’ vested benefits. 
DeMasse:  To effectively modify a K, whether implied-in-fact or express, there must be: (1) an offer to modify the K, (2) assent to or acceptance of that offer, and (3) consideration.  

Preliminary Negotiations, Indefiniteness, and the Duty to Bargain in Good Faith
An apparent bargain will not be enforced if found to be too indefinite:

· terms so incomplete/uncertain that parties didn’t think completed a K; 

· court cannot its material terms w/ reasonable certainty or fashion an appropriate remedy for breach.

Classical K Law:  Binary/static rules applied in full at time of K formation; does not depend on what happens before/after.  

· Agreements to agree and to negotiate in good faith not enforceable 

Modern K Law: More dynamic approach to these issues:

UCC § 2-204:  Sales; Formation in General (Supp p. 39)

· (1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.

· (2) Agreement sufficient to constitute a K for sale may be found even though moment of its making is undetermined.

· (3) Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy. 

Gap Filling:  

· UCC (2-305, 8, 9): Ct may determine parties made a K despite no price, time or place of delivery.  (That these terms are missing may indicate they were still negotiating; but if it wants to the court has power to fill in these serious gaps.)

R2 § 33: Certainty (Supp. p. 244)

· (1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a K unless the terms of the K are reasonably certain.

· (2) The terms of a K are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

· (3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance. 

R2 § 34: Certainty and Choice of Terms; Effect of Performance or Reliance

· (1) The terms of a K may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of performance.

· (2) Part performance under an agreement may remove uncertainty and establish that a K enforceable as a bargain has been formed.

· (3) Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed.  

Preliminary Contracts:

· (1) Preliminary Contract: When parties have reached complete agreement (including the agreement to be bound) on all the issues perceived to require negotiation.  Is preliminary only in form.  

· Binds both sides to their ultimate contractual objective in recognition that the K has been reached, despite the anticipation of further formalities. 

· TIAAA v. Tribune Co: A binding preliminary commitment obligates both sides to negotiate in good faith towards the conclusion of a final agreement (only relatively minor terms remained open for negotiation).

·  (2) Binding Preliminary Commitment:  An agreement with the express mutual commitment to a K on agreed major terms, while recognizing the existence of open terms that remain to be negotiated. The parties bind themselves to a concededly incomplete agreement in the sense that they accept a mutual commitment to negotiate together in good faith in an effort to reach final agreement within the scope that has been settled in the preliminary agreement. 

· Does not commit the parties to their ultimate contractual objective but rather to the obligation to negotiate the open issues in good faith.  

· Grossman:  Parties may be bound by a LOI to negotiate in good faith where both parties manifest an intention to be bound, the terms are sufficiently definite to be enforced, and there is consideration.  

· Breaks mold of classical K law in that an agreement to agree (or to negotiate in good faith) is enforceable. 

· Venture Associates:  Damages for breach of an agreement to negotiate may be (although unlikely) the same as damages for breach of final K that the parties would have signed had it not been for the (’s bad faith.  
B/c of uncertainty might only get reliance damages (but in principle could get expectation damages if clear that an agreement would have been reached + the terms of the agreement).

Form Contracts   

Caspi v. MSN:  A contracting party may be bound by the terms of a form K even if he’s never read it.

BUT factual predicate that people don’t read their forms

Common law: 

· Mirror image rule:  an acceptance had to be a mirror image of offer; or else was a rejection or counter-offer.  

· Last shot rule:  The last form exchanged is the one that governs (if parties ship/accept). 

UCC § 2-207(1) is statutory departure from the common law “mirror image” rule:  differing orders can constitute an agreement but only on like terms.  Consistent with public policy b/c neither party gets its way merely because it sent the last form.

UCC § 2-207:  Additional Terms in Acceptance or Confirmation  (Supp. p. 41)

· (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 

·  (2) The additional terms are to be construed as proposals for addition to the K.  Between merchants such terms become part of the K unless:

· (a) the offer expressly limits acceptance to the terms of the offer;

· (b) they materially alter it; or

· (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 

· (3) Conduct by both parties which recognizes the existence of a K is sufficient to establish a K for sale although the writings of the parties do not otherwise establish a K. In such cases the terms of the particular K consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of the Act.  

Knock-out rule:  Differing terms in acceptance knock out conflicting terms in the offer.  

· Serves purpose that 2-207 was intended to serve; 2-207(2) only talks about additional terms; basis of knock-out rule is that 2-207 does not apply to different terms.
· Exception: Buyer’s and Seller’s warranty provisions will always disagree; if both are knocked out there will be no limit on liability.  Thus Buyer is favored in this case, but considered fair b/c set by UCC. 
Conditional Assent Clause:  No K under 2-207(1) and either party could walk away with no liability.  If Seller makes shipment (although doesn’t have to) the Buyer could decline to accept (b/c no K); if Buyer accepts, then there is a K (governed by 2-207(3)).  Under conditional assent clause, assent must be explicit: “I assent”.

UCC § 2-201:  Formal Requirements; Statute of Frauds (Supp. p. 35)

Interpretation & Unconscionability in Form-K Setting
Common law doctrines of unfair surprise and reasonable expectations sharply limit the effect of preprinted terms in the context of K enforceability.

· Weaver v. AMOCO:  Where there is no showing of a voluntary knowing and understanding release of rights, and there is unequal bargaining power and the clause is grossly unfair, the court may find it unconscionable.  (No voluntary meeting of the minds; Procedural unconscionability based on undue surprise – Π had no reason to expect such a term would be in the K). 

R2 § 211:  Standardized Agreements (Supp. p. 292)  
· (1) Except as stated in Subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.

· (2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.

· (3) Where the other party (form-giver) has reason to believe that the party manifesting such assent (form-taker) would not do so if he knew that the writing contained a particular term, the term is not part of the agreement. 

What is the point of these contracts if nobody understands them and they cannot be enforced?

Form-giver will get:

· Dickered terms

· Those terms which are reasonably w/in the terms of the deal (i.e. 2 year warranty enforced b/c reasonable)

· But there can be legally unenforceable terms, but consumer/customer might not know that a term is unenforceable. 

Mistake 

	Summary of Types of Mistakes



	Type
	Definition
	Result

	Mutual Mistake
	A mistake by both parties to a K concerning a basic assumption of fact on which the K was based
	The K is voidable by the adversely affected party if the mistake has a material effect on the K and the adversely affected party did not bear the risk that the assumption was mistaken.  

	Unilateral Mistake
	A mistake by one party to a K concerning a basic assumption of fact on which the K was based, usually involving a mechanical kind of error.
	If the non mistaken party knew or should have known about the mistake, the K is voidable if the mistake has a material effect on the K and the adversely affected party did not bear the risk that the assumption was mistaken.  Otherwise, the K is enforceable (or at least promisee recovers reliance).  

	Mistranscription
	A writing by the person writing the terms of an oral agreement
	The writing is reformed to conform with the oral agreement

	Misunderstanding
	A mistake in which both parties have different but equally reasonable interpretations of expressions creating  K
	No K is formed.

	Mistake in Transmission by an Intermediary
	A mistake by an intermediary in transmitting the terms of an offer to the offeree
	If the offeree knew or should have known of the mistake, no K is formed.  Otherwise, under the majority view, a K based on the intermediary’s terms is formed. 


Unilateral (Mechanical) Mistake 
· To provide an excuse for not keeping a promise, the mistake must be a mechanical mistake (called unilateral mistake by the courts); an error in mental machinery having nothing to do with preferences or evaluations.

· Cannot be an error in judgment

· Ultimately promisor is at fault and will have to bear the loss if promisee relies

R2 § 153:  When Mistake of One Party Makes a Contract Voidable (Supp. p. 276)

· Where a mistake of one party at the time a K was made as to a basic assumption on which he made the K has a material effect on the agreed exchange of performances that is adverse to him, the K is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and

· (a) the effect of the mistake is such that enforcement of the K would be unconscionable (big diff in $), or

· (b) the other party had reason to know of the mistake or his fault caused the mistake. 

Mistakes in Transcription; Reformation
· Similar to a mechanical error; but special kind of mechanical error

· In a reformation case, the mistake comes to light long after it is made...

· Court give a special place to writing and don’t like to see a writing easily upset...

· Different from Parol Evidence b/c parties made a mistake and the written agreement was supposed to be different than it was (v. intentionally omitting info).  

Remedy of Reformation applies:  2 major characteristics:

· Is an equitable remedy (no jury trial)
· Special standard of proof; test varies b/c each court sets a high bar, but often clear and convincing evidence (between “preponderance” and “beyond reasonable doubt”) 
· Travelers Ins. Co:  Where it is established beyond a reasonable doubt that there was a specific contractual agreement between the parties and a subsequent erroneous rendition of the terms of the agreement in a material particular, the party penalized by the error is entitled to reformation if there has been no prejudicial change of position by the other party while ignorant of the mistake. 

Mutual Mistake
· Involves mistaken tacit assumptions (where if they had been explicit, would clearly give relief).  Thus more about interpretation than mistake (we interpret the K to include the implicit terms, including the shared assumptions  on which the K were made).  The crucial factor is what kind of mistake is shared.  

· If misconception is re the consideration or goes to the heart of the agreement

· Where mutual mistake is concerning a basic assumption of fact on which the K was made, the K is voidable by the adversely affected party if the mistake has a material effect on the agreed exchange and the adversely affected party did not bear the risk that the assumption was mistaken.  

R2 § 152:  When Mistake of Both Parties Makes a K Voidable (Supp. p. 276)

· (1) Where a mistake of both parties at the time a K was made as to a basic assumption on which the K was made has a material effect on the agreed exchange of performances, the K is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.

· (2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution or otherwise. 

R2 § 154:  When a Party Bears the Risk of a Mistake (Supp. p. 276)

· A party bears the risk of a mistake when

· (a) the risk is allocated to him by agreement of the parties, or

· (b) he is aware, at the time the K is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or

· (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.

Nondisclosure
· General rule is No Duty to Disclose:  Party proposing K does not have an obligation to affirmatively disclose facts concerning the subject matter of the K 

· But disclosure req’d in fiduciary relationships or special knowledge that normal diligence would not uncover.

· Hill v. Jones:  Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them. 

· Prof  says disclose the material fact or abstain from the contract.  

· In many cases moral intuitions and efficiency considerations may conflict.

Exceptions to No Duty to Disclose:

· Mistaken party directly asks Q about the issue and other party denies; is a misrepresentation and there is no K.

· Half-truths

· But if buyer won’t answer a question (about why he is buying the farm), then the seller assumes the risk..

The Effect of Changed -- or Unexpected -- Circumstances
· R2 § 261 & UCC § 2-615:  Performance of a K will normally be excused if performance has been made impossible (impracticable) by the occurrence of an event whose nonoccurrence was a basic assumption on which the K was made (unless party assumed risk)

· Changed circumstances can often be insured against; while mistake cannot.

· We think we know the present (but make tacit assumptions) but we know we don’t know the future; so courts will be stricter about mistakes relating to past/present than future.  

Taylor v. Caldwell: Concert hall burned down:  In Ks in which performance depends on continued existence of a given person or thing, a condition is implied that impossibility of perf., arising from perishing of person or thing, shall excuse performance.

Fowler:  When building from ground up, risk falls on party doing the work until it is completed.  But risk for repairs and remodeling falls on property owner, b/c there is an implied-in-fact condition that for repairs to be completed, the building must exist (and owner is benefiting every step of the way). 


Albre Marble Tile Co:  Cts may permit one to recover for those expenditures made in reliance on a K or in preparation to perform it when made pursuant to the specific request of the other party as set forth in the K ((’s actions directly led to the general contract being invalid and thus had the primary involvement in creating the impossibility that rendered further performance of the subcontracts impossible).  

R2 § 265: Frustration of Purpose:  “Where, after a K is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the nonoccurrence of which was a basic assumption on which the K was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.”  

· Krell:  Where the object (or purpose) of one of the parties is the basis upon which both parties contract, the duties of performance are constructively conditioned upon the attainment of that object (purpose) (viewing coronation procession was frustrated, although not impossible).

· 1) what, having regard to all circumstances, was the foundation of the K? 

· 2) was the performance of the K prevented? 

· 3) was the event which prevented the performance of the K of such a character that it cannot reasonably be said to have been in the contemplation of the parties at the date of the K?  

· If all these Qs are answered in the affirmative, both parties are discharged from performance.  

Third Party Beneficiaries
· Usually the parties in Q have bilateral Ks (each party is a promisee/or)

· To avoid problems, the surest way to effectuate a K to give a 3P a gift is to allow the 3P to sue under the K.  

R2 § 302:  Intended and Incidental Beneficiaries (Supp. p. 318) 
1) Unless otherwise agreed btw promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the parties’ intention and either

a) performance of promise will satisfy an obligation of promisee to pay money to beneficiary [creditor beneficiary];

b) circumstances indicate that promisee intends to give beneficiary benefit of promised perf. [donee beneficiary].

2) An incidental beneficiary is a beneficiary who is not an intended beneficiary (R2 § 315:  An incidental beneficiary acquires by virtue of the promise no right against the promisor or the promisee).  

R2 § 304:  Creation of Duty to Beneficiary (Supp. p. 318)

· A promise in a K creates a duty in the promisor to any intended beneficiary to perform the promise, and the intended beneficiary may enforce the duty.  (Lawrence v. Fox)

Eisenberg, 3P Beneficiaries Principle:  A 3P beneficiary should also have power to enforce a K if, but only if:

· (I) allowing the beneficiary to enforce the K is a necessary or important means of effectuating the contracting parties’ performance objectives, as manifested in the K read in the light of surrounding circumstances; or

· (II) allowing the beneficiary to enforce the K is supported by reasons of policy or morality independent of K law and would not conflict with the contracting parties’ performance objectives.

· [no intent requirement here]

Vesting of 3P Rights:

· Mainly important re whether contracting parties can modify K against 3P beneficiary’s rights, they cannot if 3P’s rights have vested.  (The 3P has rights from the start, but vesting means the right can no longer be taken away; is made absolute against contracting parties’ actions).    

· R2 § 311:  Rights of any intended beneficiary vest only when beneficiary either: [diff from R3]
· (i) manifests assent to the promise in a manner invited or requested by the parties;
· (ii) brings suit to enforce the promise, or
· (iii) materially changes position in justifiable reliance thereon.   

Common 3P Beneficiary cases:

· Assumption of a Mortgage: 3P in assumption agmt is a creditor ben. b/c P/or has assumed obligation that the P/ee owed to the 3P.

· Would-be Legatees:  Atty fails to draw client’s will properly; client dies; 3P intended beneficiary has right against atty b/c unless 3P is given right to sue, important objective of client/atty’s K will not be fulfilled.  (Hale v. Groce)

· Gov’t Ks:  3P who would benefit from gov’t K is not deemed intended ben. and cannot sue to enforce the promise.  

· However, 3P beneficiaries can sue in cases falling w/in exceptions in R2 § 313.
Copeland v. Beard:  In a 3P beneficiary K, the obligation becomes fixed on the promisor when the beneficiary consents to his performance.  Prior to this, either the promisor or the promisee may revoke, rescind, or assign.

· As part of the consideration for the sale of real property, ( Beard would pay the seller’s debt to Copeland. Before Copeland agreed to the K, Beard transferred the property to another who agreed to pay Copeland.  

· R1 said in cases of donee beneficiary, P/or and P/ee could not modify K once it was made (donee had vested rights).

· R2 § 311:   Variation of a Duty to a Beneficiary (Supp. p. 320)

· Under this rule, if before the modification/release had occurred, Beard had relied on Copeland’s promise, or had brought suit on C’s promise, or had assented to C’s promise, then the K could not be modified in any way to destroy her right against C. 

· Prof does not like this rule:  if 3P relies, should get reliance damages.  Not necessarily expectation damages automatically once she relies and brings suit.  
Rouse v. US:  A 3P beneficiary’s rights against the promisor rise no higher than those of the promisee; however, its rights may rise higher against the promisor than they could against the promisee.  

· Rouse promised to pay Bessie, Winston’s creditor, but refused to do so after discovering flaws in his own K with Bessie and in Bessie’s K with her creditor. 

· Rouse’s (Promisor’s) 1st defense:  Winston defrauded him in original K.  Is a good defense b/c beneficiary can only sue under K if it is valid. = Promisor can raise against beneficiary a defense the promisor had against the promisee.

· Rouse’s 2nd defense:  Winston had a defense against Associated, and can raise the same defense against Associated. (Promisor is raising against Associated, 3P beneficiary, a defense the promisee had against the beneficiary). But courts say this is not ok: The promisor (Rouse) promised to pay a fixed sum of money (didn’t just say “I’ll pay what you are actually obliged to pay”) so that’s what he has to do.
	Third-Party Beneficiary Contracts:  Rights and Duties



	
	Intended Donee Beneficiary
	Intended Creditor Beneficiary
	Incidental Beneficiary



	Can the 3P sue the P/or?
	Yes
	Yes
	No

	Can the 3P sue the P/ee?
	Yes
	Yes
	No

	Can the P/or assert against the 3P the defenses that the P/or could have asserted against the P/ee?
	Yes 
(defenses to formation or performance of the K)
	Yes 
(defenses to formation or performance of the K)
	N/A

	Can the P/or assert against the 3P the defenses that the P/ee could have asserted against the 3P?
	No 
(a donee 3P normally has no claim against the P/ee against which the P/ee would have a defense)
	A matter of interpretation; generally not 
(Note: beneficiary normally has a claim against the P/ee as creditor prior to the K at issue).
	N/A
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