J. Ryan Gilfoil — Eisenberg, Contracts 2004S

I What is a merchant: someone who deals in this type of goods or holds self out as having knowledge or skill specific to these types of goods.  (UCC § 2-104)

II Crossing / countermanded rejection, acceptance

A If offeree mails acceptance, then rejection, acceptance trumps b/c of mailbox rule

B But if offeree mails rejection, then acceptance, acceptance will only trump if it arrives first.  If it arrives last, it is a counter-offer

III PAROL EV rule: parol ev won’t be admitted to VARY, ADD TO, or CONTRADICT a WRITTEN contract that constitutes an INTEGRATION

A EXAM APPROACH:

1 Integration?  If not, then evidence allowed

a Tests:

i Four corners: if looks complete, then is total integration

ii UCC/Rest: intent determinative.  All evidence admissible to determine whether total integration

2 Term inconsistent?  If so, then ev not allowed

a Tests: logical inconsistency, r’ble harmony

3 Term is add’l / not-inconsistent

4 Would term have been omitted?

a Tests:

i Would parties NATURALLY have omitted?  Then excluded, else admitted.  (Rest)

ii Would parties CERTAINLY have omitted?  Then excluded, else admitted.  (UCC § 2-202)

5 BUT exceptions

a Prior agr’t supported by separate consid; to show mistake; to show fraud/duress/etc; others

BIG ISSUES

I Mistake

II Substitute K (accord)?  Mod to existing K?  INTERPRETATION

III Changed circums

IV Interpretation: each party’s r’ble interp, four corners

V Parol ev

VI UCC § 2-207

Exam Approach

I Requirements for a K: MUTUAL ASSENT and CONSIDERATION

II Was there offer/acceptance?

A Consider each communcation.  Was it an invitation to bid, an offer, a revocation, etc?

B For offer, need intent and definiteness.  Note if option

C For acceptance, consider

1 Was power of acceptance terminated?

a Revocation, lapse, counter-offer, rejection

2 Valid acceptance?

a Was it timely?

b In proper form (does offer require acceptance by promise or by act)?

c Does it deviate from offer?  If so, only acceptance if it:

i Spells out implied term of offer (i.e., doesn’t add anything)

ii OR is K for sale of goods; still may be valid acceptance per UCC § 2-207 

III Was a K formed?

A Was there a bargain?  Must be two-way exchange

B Failure of consideration?

1 Nominal consid (form of bargain only)

2 Illusory promise

a BUT these are enforceable

i Unilateral K

ii Voidable by other party

iii Conditional promise

iv Implied promise (reqts/output)

1 BUT is this an offer for a req’ts K or for a series of unilateral Ks?

3 Legal duty rule

a Mod to exsting K or substitute K?  INTERPRET

4 Surrender of invalid legal claim

C Enforcement despite failure of consideration?

1 Reliance (Rest § 90)

2 Past consideration

3 Waiver: is this a waiver promise? 

4 Form (seal) 

IV Are there reasons not to enforce the K?

A S/F

B Indefiniteness

1 Interpretation; parol evidence; gap-fillers

C Mistake

1 Unilateral or mutual?

D Misrep, duress, undue influence

E Unconscionability

1 Substantive, procedural

V Is there a duty to perform?

A Condition precedent to duty to perform?

B Changed circums: impracticability of frustration?

C Discharge of K (accord & satisfaction [subst K] / full-payment check)?

1 INTERPRET

VI Was there a breach?

A If so, was breach material or minor?

VII Damages

A Limits on exp dams:

1 F’bility

2 Certainty

3 Duty to mitigate

a Could party have avoided dams?

B Other dams:

1 Reliance

2 Restitution

3 Liquidated dams

4 Spec perf

Unilateral v. Bilateral K

I Under bilateral K, TWO PROMISES are outstanding

A B promises to mow A’s lawn, and A promises to pay B $50 when he does so

B A pays check for future delivery — pending delivery is an outstanding promise, as is pending payment on check (check constitutes a promise)

II Under unilateral K, ONE PROMISE is outstanding

A A promises to pay B $50 for mowing A’s lawn

B Reward offer -- $25 for return of my briefcase

C A pays cash for future delivery — pending delivery is an outstanding promise

Consideration / Failure of Consideration

I Bargain theory requires

A ELTS:

1 BARGAINED-FOR EXCHANGE.  (Rest § 71)

2 DETRIMENT to promisee in exch for promisor’s promise

3 — BENEFIT to promisor not req’d.  Combination of two above elts implies it

B Detriment to promisee in exchange for promisor’s promise

1 Detriment = giving up some legal right or limiting freedom of action in the future

a Promisee must limit REALM OF CHOICE somehow

b Need not be factual detriment (e.g., giving up smoking).  (Hamer) (Davies)

2 Promisor need not benefit.  (Hamer) (Rest § 79)

C Cts don’t review adequacy of consid (except for uncon’y — then procedural anomaly req’d).  (Batsakis)

1 So, consid exchanged need not be of equiv value

D No consid req’d for guarantee (as in loan) promise under Rest § 88, UCC

II Failure of consideration

A Four ways to fail:

1 NOMINAL consid (bargain in form, but not in substance)

2 ILLUSORY PROMISE (lack of mutuality)

3 LEGAL DUTY rule

4 Forbearance from asserting a legal right

a Forbearance DOES make promise enforceable if claim to legal right is IN GOOD FAITH (though need not actually be valid)

III Nominal consid

A Here, K has FORM of bargain but not SUBSTANCE of bargain

B Minimal consideration is actually bargained for

1 In contrast, nominal consideration is where parties just say there’s a bargain, when there really isn’t — they just dress it up

C Note that nominal consid won’t sustain a bargain, but will sustain an OPTION

IV Illusory promises

A An ILLUSORY promise does not constitute consideration.  (Wickham)

1 Ex: when one party hasn’t committed to buying a minimum amt of other’s product (BUT modern view may enforce K by inferring duty of good faith into K) 

B Doesn’t apply to:

1 UNILATERAL K’s

2 Situations where there is no mutuality only b/c promise is NOT LEGALLY ENFORCEABLE (e.g., unenforceable due to minority or duress or S/F) 

C Conditions

1 Condition = circums that must come to pass before one must perf (or be relieved of obl to perf)

2 Two types: no duty to perf unless cond occurs; duty to perf suspended if cond occurs

3 Just b/c contract is conditional does not mean there is no mutuality.  (Scott)

a IF the condition is fulfilled, it’s as though the condition never existed.  BOTH parties are bound

4 Acceptance may be unconditional while perf is conditional

a If you make an agreement w/ a condition precedent, you’re still bound.  You’re not obliged to PERFORM unless the condition occurs, but you are still OBLIGED by the promise (i.e., perform if the condition occurs) — so there IS mutuality

D PARTIAL PERF doesn’t change the situation if there is no mutuality

E Contracts terminable at will

1 If contract is terminable at whim of a party, it may not be enforceable if one party pulls out b/c of lack of mutuality

a BUT it may be enforceable, particularly where pulling out would involve major costs.  (Laclede — gas supplier wanted guaranteed supply of gas from Amoco, not a particular price)

b AND even a mere notice req’t will satisfy mutuality.  (Laclede)

2 At-will employment.  (Grouse)

a Does not create a binding contract b/c there is no mutuality

b BUT under promissory estoppel, anticipatory repudiation of work offer is not okay where there has been reliance.  Employer may IMPLIEDLY promise to give job offeree a good-faith opportunity to perform on the job

F Alternative promises

1 Where promisor has right to choose betw perfs, both must be valid consid

2 But if promisee has right to choose, only one of the possible perfs need be valid consid

G Where one party may supply material term

1 Promise is illusory

2 EXCEPTIONS: power to alter or modify rather than set — good faith inferred; objective standard for setting term

3 UCC: good faith requirement may mean promise not illusory.  (UCC § 1-203)

a If K is for sale of goods, explicitly enforceable w/ good faith req’t.  (UCC § 2-305)

H Modern reforms

1 Ex: agr’t to ship plate glass w/in 3 mos; buyer may cancel order any time before shipment.  Contract enforceable.  If seller had one clear opportunity to fulfill the contract (by shipping when he rec’d the order), this is legal consideration

2 “Satisfaction” clauses

a Where one party’s perf is conditional upon him being satisfied as to quality of goods.  Ct will infer req’t that party act in good faith as to whether he is satisfied or not

3 Implied commitment.  (Wood)

a Where there is an IMPLIED promise to deliver something of value mutuality will be found.  Promisor must make r’ble efforts to buy/sell (as under exclusive license agr’t)

b UCC makes licensing agr’ts of this sort binding; seller must make BEST EFFORTS to supply goods and buyer must make BEST EFFORTS to promote their sale.  (UCC § 2-306)

c If there is an estimate, this sets the permissible range of variation.  Even if no estimate, normal or prior req’ts set the range.  (UCC § 2-306)

4 Requirements and output contracts

a Consider: is offer for req’ts K or for series of unilateral K’s?

b Modern cts will uphold these.  UCC § 2-306 upholds them

i No consid necy

ii BUT can’t suddenly increase/decrease volume unr’bly.  (UCC § 2-306(1))

c Common law — upheld where ELTS:  (Laclede)

i Needs of purchaser are r’bly f’ble (but need not be able to accurately predict)

ii AND time of performance is r’bly limited

d Orders under req’ts K aren’t separate Ks — they’re just notifications

I STRUCTURAL AGR’TS (class 1/29/04)

1 Def’n = promissory structure that is designed to increase the probability of exchange

a Struct agr’ts exists where there is no mutuality, but parties enter into bargain anyway b/c existence of structure makes perf very likely 

2 Types:

a Bargain for chance.  (Wood)

i Structure that aligns interests of parties.  Both are motivated to fulfill promise by potential of profit

ii Ex: Licensing agr’t w/ no commitment by supplier to minimal level of production

b Hostage theory.  (Laclede)

i Structure agr’t so that non-perf would be so costly for other party that principal can pretty much rely on perf

ii Hancock v. Shell is also a struct agr’t relying on hostage theory

V Legal duty rule

A Promise to do acts one is already legally obliged to do is not consid.  (Gray)

1 Exs: bound by another K (CONTRACTUAL DUTY); reward for cop capturing criminal (PUBLIC DUTY)

B Doesn’t apply to unilateral K’s b/c no legal obligation under unilateral K

C Alternatives to legal duty rule: uncon’y, duress, good faith

D TODO See Rest § 73

E Two common patterns where legal duty rule comes into play:

1 Promise to perform preexisting contractual duty for extra payment.  (Lingenfelder)

a That is, MODIFICATION to existing contract

b EXCEPTIONS:

i Different promise; promise made to different party; promise to perf despite defense; fair modification due to UNANTICIPATED CIRCUMS (Angel — garbage collection)

ii UCC good-faith mod: NO CONSID needed to modify K for sale of goods.  (UCC § 2-209(1))

c If party A goes ahead and pays the add’l money to B, A can’t later recover the money

i UNLESS price increase was obtained under conditions of economic duress.  (Austin) (Lingenfelder)

1 If you accede to the demand for more payment AFTER the perf is completed, you CAN’T recover the money b/c you’re no longer under duress

2 Promise to pay lesser amt as discharge of full obligation.  (Foakes)

a But in many juris’s, this K is enforceable — no new consid req’d.  In other juris’s, agr’t to pay lesser amount SOONER constitutes consid — thus enforceable

b Other EXCEPTIONS:

i Different perf; honest dispute about validity of debt; amt of debt is uncertain (parties did not establish cost of svcs); agr’t not to file bankruptcy; consid given in form of taking out another loan from someone else

ii More on uncertain debt amount:

1 Even where there is no honest dispute about whether the debtor owes the creditor an obligation, if the AMOUNT of the obl is uncertain, payment of an amount less than the amt the creditor claims is consid for discharge of debt in full (if creditor agrees to it)

2 Even where debtor only pays amt he admits he owes, payment is consid for discharge of debt in full.  (Flambeau)

3 TODO see Rest § 89

F Full-payment checks

1 Common law: 

a Disputed debt rule

i Full-payment check extinguishes debt if ELTS:

1 Good-faith dispute regarding amt owed

2 AND r’ble notice that check was tendered as full-payment check

ii This constitutes an accord and satisfaction

iii This applies even where there is an UNDISPUTED part of the disputed whole debt.  Payment of undisputed part in form of full-payment check extinguishes whole debt

b Undisputed debt rule:

i Payment of part of an undisputed debt does not discharge debt, even when it is expressly agreed that the partial payment is rec’d in full satisfaction.  This is true b/c no consid — payor already had legal duty to pay

c Offset rule: When amount of debt is undisputed but offset is claimed out of the same contract, debt is a single claim which is disputed in amount --> payment in full sett’t of less than amount claimed discharges debt

2 UCC (§ 3-311(a)-(b)): full payment check extinguishes debt if ELTS: 

a Check tendered in good faith as full satisfaction

b Amount of claim is either unliquidated or the subject of a bona fide dispute

c Claimant actually obtains payment on the check (i.e., cashes it)

d Check or underlying writing contains conspicuous stmt to effect of full satis

Consideration — Exceptions, Accord & Satisfaction

I Enforcement despite lack of consideration

A Four ways:

1 Reliance — did the promisee rely on the promise to his detriment?

2 Past or moral consideration — was the promise given in recognition of a material benefit previously conferred?

3 Waiver — did the promise merely waive a nonmaterial condition under a bargain?

4 Form (seal) — was the promise in a special legal form?

B Reliance — did the promisee rely on the promise to his detriment?

1 Some cts will limit recovery under promissory estoppel to rel dams

2 Promissory estoppel.  (Feinberg) (Rest § 90)

a May make a promise binding in absence of consideration for the promise

b ELTS

i PROMISE

ii R’BLE EXPECTATION that promise will induce action or omission

iii Actual action or omission BASED ON THE PROMISE

iv Failing to enforce promise will result in INJUSTICE

c Note that K enforced by promissory estoppel can get EXP DAMS just like any other K.  Fact that promissory estoppel is used does not mean you’re limited to restitution

C Past consideration — was the promise given in recognition of a material benefit previously conferred?

1 Traditional rule = unenforceable despite past consideration b/c no present consid; merely donative

2 Exceptions

a Promise to pay debt barred by S/L enforceable despite no new consid BUT must be in writing.  (Rest § 82)

i But only present promise enforceable — so if promise only to pay part of old debt, only that part enforceable

b Promise to perform voidable obl enforceable despite no new consid.  (Rest § 85)

i Ex: orig promise induced by fraud or given during minority 

c Promise to pay debt discharged by bankruptcy.  (Rest § 83)

i Similar to S/L rule, but NEED NOT BE IN WRITING

3 Modern rule: promise to pay moral obligation arising out of past econ benefit conferred

a With no past service rendered, there is no consideration given, so promise not enforceable.  (Mills)

i Such a promise amounts to a DONATIVE PROMISE

b If MATERIAL BENEFIT conferred upon promisor in past that gave rise to obligation (even only moral obl) to make compensation, this may constitute consideration for subsequent promise to repay.  (Webb)

i In Mills, a favor was done for the legal-age son of the promisor — not for the promisor himself.  Promisor not held to his promise to pay back benefactor

ii In Webb, favor was done for the promisor.  Promisor held to his promise to pay back benefactor

c Rest holds that promise binding for past benefit binding so far as justice requires.  (Rest § 86)

i So Webb situation probably would be enforced under Rest

d BUT if orig benefit was a GIFT, subsequent promise not enforceable.  Ex: A gives B a car for his birthday.  B then promises to reimburse A.  Promise unenforceable

D Waiver — did the promise merely waive a nonmaterial condition under a bargain?

1 Waiver is enforceable if ELTS:  (Rest § 84)

a There is separate consid for the waiver promise

b OR

i Waived condition was not material part of agreed-upon exchange

ii AND uncertainty of occurrence of condition wasn’t elt of risk assumed by party who gave waiver

2 Ex: You get fire insurance for $500k.  Your house doesn’t burn down, but ins co promises to pay you $500k anyway.  This promise wouldn’t be enforceable b/c there was no separate consid for the waiver, AND your house burning down was material part of exchange

a But suppose your house did burn, and ins co req’d written notice w/in 30 days.  You get notice to ins co in 35 days.  Ins co promises to pay anyway.  This promise IS ENFORCEABLE — not material part, and uncertainty wasn’t elt of risk assumed by ins co

3 Ex: A’s payment to B for house construction contingent upon certification by inspector.  Inspector refuses cert b/c of minor deviations.  A promises to pay B anyway.  This is enforceable

4 Waiver may be withdrawn if ELTS:

a Waiver not given for separate consid

b AND other party hasn’t changed position in reliance on waiver

c AND waiver relates to condition to be fulfilled by the other party, rather than by a third party

d AND retraction occurs before waived condition was supposed to occur and there is r’ble time for other party to yet fulfill the condition

5 In fire ins example above, suppose your house did burn, and ins co then waived written notice req’t.  If it then retracted the waiver after 30 days had passed, retraction INVALID b/c time limit passed — no time for you to react.  (Ins co could give you an extension, though).  But if ins co retracted waiver one day after granting, waiver is VALID b/c time remains for you to give notice

6 In house construction example above, retraction of waiver INVALID for two reasons:

a Waiver related to condition to be fulfilled by third party (building inspector)

b At time waiver given, time for fulfilling condition (producing inspection cert) already passed

II Accord and satisfaction

A Def’ns

1 Accord = agr’t in which one party agrees to accept different perf in lieu of perf he was supposed to have received

2 Satisfaction = perf of accord by promisor

3 Executory = not fully performed

B Accord + satisfaction = no problem

C BUT executory accord rule: modification to K is UNENFORCEABLE, even if duties have changed, if there hasn’t yet been satisfaction (full perf)

1 Note that if new perf under accord is same as old perf, there would be legal duty rule problem

D Ex: I agree to pay you $2k on Feb 1.  We modify contract so I agree to pay you $1k on Jan 1.  There’s consideration there ($1k, one month), so no problem under legal duty rule.  But accord is unenforceable under executory accord rule

E MODERN EXCEPTIONS to this rule:

1 Substituted contract — executory accord may be treated as a substituted contract, discharging the old one as soon as it is formed

a Cts are likely to find substitute contract where:

i Old duty was disputed, unliquidated, not matured, and involved perf other than money

ii In contrast, cts will likely NOT find subst contract where old duty was undisputed, liquidated, matured, and involved payment of money

1 UNLESS B has taken on some add’l obligation, such as taking out a loan from a third party to pay off negotiated lower debt to A.  B’s taking out another loan constitutes consideration.  (Sugarhouse)

2 Where agr’t is an executory accord — NOT a substitute contract — accord has these effects:

a Performance: If accord is satisfied (i.e., there is perf), B has complete defense against orig contract

b Suspension of old contract: Executory accord SUSPENDS A’s rights under orig cont during period in which B is supposed to perform the accord

c Suit by A under the accord: If B fails to tender perf under the executory accord, A can sue B under either the old contract or the accord

Offer & Acceptance Gen’y
I How may acceptance be communicated?

A Unless unambiguously specified, offer invites acceptance in manner r’ble under circums.  (Rest § 30(2)) (UCC § 2-206(1))

II Instantaneous communication (e.g., face-to-face, phone)

A Acceptance/revocation occurs upon RECEIPT (i.e., instantly)

III Distance bargaining (e.g., mail)

A If no period of time for acceptance specified, offeree must accept w/in r’ble time

B Acceptance takes effect on dispatch.  (Rest § 63(a)) (MAILBOX RULE)

1 BUT acceptance under OPTION K takes effect upon RECEIPT.  (Rest § 63(b))

a Some cts differ — option K acceptance takes effect upon dispatch

2 If period of time specified for acceptance

a Clock starts running on RECEIPT of offer

b Acceptance valid if DISPATCH occurs w/in time limit; receipt may occur beyond period

3 Offeree must take precautions to address properly, etc.  (Rest § 66)

a If offeree doesn’t take precautions, acceptance effective on dispatch only if it arrives w/in time properly dispatched acceptance would have arrived.  (Rest § 67)

b If acceptance arrives beyond r’ble time, it doesn’t take effect until it arrives

4 Late dispatch of acceptance is not valid acceptance, but is valid COUNTER-OFFER

C Revocation and rejection effective upon receipt

1 This means acceptance trumps in crossing acceptance and revocation situation

D Cal:

1 Acceptance effective on dispatch

2 Revocation effective on dispatch

IV Crossing / countermanded rejection, acceptance

A If offeree mails acceptance, then rejection, acceptance trumps b/c of mailbox rule

B But if offeree mails rejection, then acceptance, acceptance will only trump if it arrives first.  If it arrives last, it is a counter-offer

C Crossed offers don’t create K

V Effect of delay in communication of offer

A If offeree has reason to know of the delay, acceptance window not lengthened, even if delay due to fault of offeror.  (Rest § 49)

B But if offeree doesn’t have reason to know of delay, AND delay is offeror’s fault, acceptance window lengthened accordingly.  (Rest § 49)

VI Lost acceptance

A Acceptance effective on dispatch.  Thus, at common law, acceptance valid even if it doesn’t arrive (unless purposely diverted, I’d guess)

VII Contract implied in law

A Def’n = obligation imposed on grounds of equity to prevent UNJUST ENRICHMENT.  Does not rely on assent of parties

1 There is NO REAL K here.  It is a justification for restitution

B Contract may be implied in law where ELTS:  (Nursing Care Services)

1 Party requested benefit

2 OR party knowingly and voluntarily accepted benefit

3 — These give rise to PRESUMPTION that svcs will be paid for

4 — Ct will imply promise to pay R’BLE VALUE of svcs

C Emergency aid:

1 Recovery for benefit where ELTS:

a Party acted w/ intent to charge

b AND things or svcs were necy to prevent other from serious harm or pain

c AND person giving svcs had no reason to know other would object to receiving them

d AND it was impossible for other to give consent

D B/c goal is to avoid unjust enrichment (no K formed), dams here are based on NET ECON GAIN

VIII Contract implied in fact

A Implied-in-fact K is based on intent of parties.  It is found where facts and circums indicate parties intended to make a K but failed to articulate their promises

B Ex: bidder raises hand, and auctioneer counts to three and slams gavel.  No actual offer / acceptance, but offer / acceptance implied in fact

C Contract implied in fact w/ ELTS:  (Day)

1 D may stop benefit

2 AND D is silent while benefit is rendered

3 AND D knows or has reason to know (objectively) P expects payment for benefit

D D need not have actually benefited from svcs (thus leading to unjust enrichment claim).  Instead need merely have requested and rec’d something of value — then K implied in fact, and D must pay

E B/c there is a K here, goal is not to prevent D from gain, but to give P recovery — so dams are quantum meruit 

F Mods to employment K:  (Pine River State Bank) (Asmus)

1 Employment is AT WILL unless of SPECIFIC DURATION.  “Permanent” is AT WILL

2 Employment at will is a unilateral K: er promises to abide by certain policies, and ee accepts by performing (that is, coming to work)

3 If employer adopts new employment policies, these can become part of employment K — ee staying on the job is implied-in-fact acceptance, and his continued work supplied consideration

4 May er unilaterally terminate an employment policy (an implied-in-fact unilateral contract)?

a Yes, w/ ELTS:  (Asmus)

i Condition is one of indefinite duration

ii AND offeror (er) effects change after r’ble time

iii AND r’ble notice given

iv AND no interference w/ offerees’ (ees’) vested interests

b Alternate test: yes, w/ NOTICE and CONSENT.  (Asmus)

Offer
I Gen’y

A Offer = manifestation of willingness to enter into a bargain that justifies other’s understanding that he need only assent to establish bargain.  (Rest § 24)

1 Offer creates power of acceptance.  Once power of acceptance exercised, K formed and parties fully liable for exp dams

B Invitation to deal has no legal consequence, but can be valuable for interpreting later communications

C Communications should gen’y be analyzed using OBJECTIVE THEORY: what would expression have meant to a r’ble person in same circums as party?  TODO perhaps this goes under interp section.  (Lucy v. Zehmer)

1 BUT for certain SPECIFIC STATEMENTS or types of stmts, we have the Expression rule.  For these stmts, we DON’T INTERPRET.  We have a standard, universal interp

2 Ex: in employment contract, when no duration specified, we automatically assume emp at will

II What constitutes an offer

A ELTS:  (Lefkowitz)

1 INTENT to enter into bargain

2 DEFINITENESS of terms: gen’y price, quantity, subject matter

B Intent

1 Words used

a Words suggesting invitation to deal: “are you interested,” “would you give,” “I quote,” “I would consider”

i But “I quote you a price of $5 per dozen, for immediate acceptance” would be an offer

b Words suggesting offer: “I will sell (buy),” “I offer”

i But “We offer each dozen for $5” in an offering circular addressed to no one in particular wouldn’t be an offer

2 If party knows/reason other party doesn’t intend offer, no offer.  (Lonergan)

3 Ads: gen’y are not offers.  (Lefkowitz)

a EXCEPTIONS:

i Ads offering rewards, prizes.  (Carbolic Smoke Ball)

ii ELTS:  (Lefkowitz)

1 Clear, definite, explicit

2 Leaves nothing open for negotiation

3 Makes it apparent to r’ble person that commitment is intended w/o further action by advertiser

4 Rewards: gen’y are offers

5 Offering circulars: gen’y are not offers unless directed to individuals

6 Auctions:

a Bid is an offer.  (So may be withdrawn until hammer falls).  (Payne) (UCC § 2-328(3))

b w/ reserve:

i Putting item on block is invitation to deal: seller can withdraw item.  (UCC § 2-328(3))

c w/o reserve:

i Seller is BOUND TO SELL to highest bidder — no withdrawal (unless no bids).  (Rest § 28(1)(b) 

ii This is an EXCEPTION to the FIRM OFFER rule — seller has made a promise to keep offer open, but has rec’d no consideration for this promise

7 Putting K out for bid: not an offer.  But bids submitted for K are offers where there is reliance — e.g., a GENERAL CONTRACTOR using the bid in his own bid.  (Drennan)

C Definiteness

1 Where statement is clear, definite, explicit, w/ nothing open to negotiation, it is an offer.  (Lefkowitz)

a But INTENT is determinative

b Just b/c something is left open doesn’t preclude offer, if omission doesn’t indicate lack of intent AND if ct can FILL IN missing term

III Termination of offer

A Offer may be terminated in these ways: lapse, rejection, counter-offer (incl qualified or conditional acceptance), revocation, by operation of law

B LAPSE

1 Two situations: time stipulated in K, time not stipulated in K

a Time not stipulated in K:

i Lapse occurs after r’ble time.  (J.B. Sedberry) (Rest § 41)

b Time stipulated in K:  (Rest § 41)

i Lapse occurs after stipulated time

1 If length of time specified, clock gen’y starts upon receipt

a But if offeree knows/reason offer’s arrival was delayed, clock started when offeree should have received.  (Rest § 49)

2 F2F conversation: offer lapses at end of conversation UNLESS offeror shows contrary intention 

C REJECTION

1 Occurs when offeror is justified in inferring that offeree intends not to accept (includes statement like, “I’ll take it under further advisement”). (J.B. Sedberry)

2 Offer not revived by subsequent acceptance

3 Rejection does not end an OPTION: offeree may COUNTERMAND a rejection of the offer by a subsequent acceptance, if still w/in time allotted

D COUNTER-OFFER

1 Exists where purported acceptance differs in some MATERIAL respect from the offer through imposition of a new condition — this is a substituted bargain.  (Ardente) (Rest § 39(1)) (Rest § 59)

a But offeree RELIEVING offeror from a material obligation does NOT vitiate the acceptance

b And a mere REQUEST added to an acceptance does not vitiate the acceptance.  Same for a COMPLAINT added to an acceptance (guy accepting K “under protest”)

c “Imposing” an add’l condition that is already an implied condition of the K doesn’t make an offer a counter-offer

i Ex: “I accept your offer to sell me your house, provided you convey marketable title”

d Conditional acceptance: this is a counter-offer, that takes the form of an acceptance.  (“I accept your offer, but only if...”) — TERMINATES power of acceptance, just like counter-offer

2 EXCEPTION: offer may be kept alive despite counter-offer through MAGIC WORDS (“I am keeping your offer under advisement...”)

3 Counter-offer does not end an OPTION

4 TEST for counter-offer

a If counter-offeree could respond “yes” and thus seal the deal, it is a counter-offer

5 RIBBON MATCHING rule / aka MIRROR IMAGE rule

a Trad’y, acceptance must be exactly identical to offer: even immaterial variations end offer

b This rule no longer in favor

6 Exs:

a A offers to sell B land for $5,000, offer open for 30 days

i Ex 1: B responds w/ $4,800 offer.  A declines.  B now accepts at $5,000.  No K unless A’s response to B’s counter-offer implied an intention to renew orig offer

ii Ex 2: B replies, “Won’t you take less?”  A says, “No.”  Offer still open: if B accepts at $5,000, K valid

iii Ex 3: B replies, “I am keeping your offer under advisement, but if you wish to close the matter at once I will give you $4,800.”  A doesn’t reply.  B accepts at $5,000 w/in 30 days.  K valid

b A offers to sell land to B at $2000.  B replies, “Give me your lowest cash price.  I’ll pay $1,800 cash.”  A responds, “I can’t reduce the price.”  B accepts.  K is valid: A’s response, “I can’t reduce the price” impliedly kept offer open after rejection of B’s offer would otherwise have ended it

E REVOCATION

1 Revocation effective if offeree receives notice from offeror of an intent to revoke.  (Dickinson) (Payne) (Rest § 42)

a EXCEPTIONS:

i Indirect revoc: revoc effective offeror takes an action inconsistent w/ intention to enter K, and offeree gets RELIABLE word of it.  (Rest § 43)

1 Ex: offeree gets words that offeror has sold to someone else.  (Dickinson)

ii Offer to public at large (e.g., reward) may be made in same mechanism as orig offer.  Option is terminated even for those who didn’t see the revocation

iii Enforceable options, below

2 Recall revocation effective gen’y upon receipt, but Cal effective on DISPATCH

3 Revocation of unilateral contracts

a Ex: Mow my lawn all summer and I’ll pay you $500

b Trad’l rule = unilateral K can only be accepted by completion of full perf of the act

c Modern view = Part perf accepts the K — both parties bound.  (Rest § 45)

i Rationale: unilateral K contains implied promise to hold offer open for r’ble time if offeree makes substantial beginning of perf.  Beginning perf in reliance on this promise provides consid to make this promise enforceable; then main offer is irrevocable

ii — Note that problem here is that offeree still hasn’t accepted until full perf rendered, thus no K.  You could argue offeror therefore not liable for exp dams.  Alternate way to look at this is that unilateral K was actually bilateral, and rendering of part perf constituted a promise to render full perf.  Thus K formed as soon as perf began

d Of course, offer may be revoked before perf begins.  (Then reliance might come into play)

e Perf v. preparation for perf

i Once you’ve started performing, K exists and breaching party will be liable for exp dams

ii But if you’ve merely started preparing for perf, no K yet formed.  Offer may be revoked

1 B/c no K yet, no exp dams

2 But you may still get reliance dams on promissory estoppel theory

4 Summary: offer is freely revocable UNLESS offeror has promised to hold it open, and promise is supported by consideration, OR there was reliance

F BY OPERATION OF LAW

1 Death or incapacity of offeror closes offer

IV Shipment of non-conforming goods

A Shipment of non-conforming goods constitutes an ACCOMMODATION COUNTEROFFER if there is NOTICE that the goods are non-conforming.  (UCC § 2-206(1))

B If buyer uses the goods, that is an acceptance of the counter-offer

C If the seller ships non-conforming goods w/o notice that offer is accommodation counteroffer, he has ACCEPTED buyer’s offer and simultaneously BREACHED the offer

Offer — Options

I Two situations: consid given, no consid given

II CONSID GIVEN

A Enforceable

1 Rejection does not end offer under option w/ consid: offeree may COUNTERMAND a rejection of the offer by a subsequent acceptance, if still w/in time allotted

2 Even nominal consid okay

3 Note offer may specify conditions under which it would expire / be revoked.  This is legit.  (Ragosta) 

III NO CONSID

A FIRM OFFER RULE: options w/o consid are unenforceable

B EXCEPTIONS to firm offer rule:

1 Consid, even nominal, sufficient to make firm offer into enforceable option

2 PROMISSORY ESTOPPEL makes firm offer enforceable

a ELTS:  (Star Paving) (Rest § 90)

i Promise

ii AND r’ble expectation of reliance

iii AND actual reliance

iv AND definite and substantial injury

v AND to deny recovery would be unjust

3 UCC exception for sale of goods w/ ELTS:  (UCC § 2-205)

a Offeror is a merchant

b AND offer is in writing, signed

c AND offer must contain an assurance that it will be held open

d AND period of irrevocability must be <= 3 mos

IV Bids for a contract create an OPTION (enforceable) though no consid given by promissory estoppel.  (Drennan)

V EISENBERG thinks firm offer should be enforceable b/c promise made in exchange for increased likelihood of making a deal

Acceptance
I What kind of acceptance is required?

A Offer for bilateral K

1 Offer that requires acceptance by PROMISE 

a Promise required to accept

i Part perf doesn’t accept (unless perf begins w/ OWNER’S KNOWLEDGE)

1 Ex: 1/2 A says to B, I promise to pay you $500 if you promise to paint my house.  I must have your answer by 1/5.  1/4, while A is away, B starts painting.  1/5, A calls B and revokes.  There is no K b/c B never accepted in stipulated form, a promise.  (No reliance here, b/c it was unr’ble for B to start perf w/o accepting)

ii EXCEPTION: FULL PERF may accept

2 Method of acceptance

a Any r’ble means unless means UNAMBIGUOUSLY SPECIFIED.  (Rest § 30(2)) (UCC § 2-206(1))

b Offeree may begin perf w/ OWNER’S KNOWLEDGE

c Silence may be acceptance (see below)

3 Offeror’s notification of acceptance

a Notification of acceptance gen’y not req’d unless form of offer shows it to be req’d.  (International Filter)

i If no notification given in usual course of business, then not req’d

b If notification req’d, no particular form of notification req’d unless K specifies.  (International Filter)

i Only req’t is that r’ble person would consider valid notification.

c Offer may expressly WAIVE notice req’t.  (International Filter — order says “order becomes contract when approved by officer of Filter Co.”  If other party calls to revoke after order approved, but before notice of acceptance given, revocation too late)

d Recall mailbox rule (See Mechanics above)

B Offer for unilateral K

1 Acceptance only by perf, not by promise

2 Offeror’s notification of acceptance

a Ordinarily, NOT REQ’D until perf complete.  (Carbolic Smoke Ball) (Rest § 54(1))

b EXCEPTION: when act itself would not ordinarily come to offeror’s attn.  (Bishop) (Rest § 54(2))

i Then notice is req’d w/in r’ble time of acceptance (that is, performance)

ii This means that offeror can REVOKE even after perf, if he doesn’t get notice w/in r’ble time

c UCC holds notice req’d w/in r’ble time of acceptance (perf) regardless.  (UCC § 2-206(2))

3 Offeree’s knowledge of offer / intent

a KNOWLEDGE of the offer is necy for acceptance 

b But you can accept through perf even if you would have performed the act anyway, w/o a K.  (Klockner)

i Perf need not be induced solely by offer of compensation — act need only be given w/ intent of accepting the offer

ii Ex: reward for info about a thief.  May be motivated by goals other than the reward, but you still expect the reward

iii HOWEVER, where you do the act involuntarily (e.g., cops interrogate you), maybe no K

C If Ambiguous whether bilateral / unilateral

1 That is, ambiguous whether acceptance req’d by perf or by promise

2 Offer may be accepted either by promising to perform or by performing.  (Rest § 32) (Klockner)

3 UCC same: unless otherwise stipulated, offer may be accepted by any means r’ble in circums.  (UCC § 2-206)

II The effect of using a subcontractor’s bid

A Recall sub’s offer IS BINDING on sub through promissory estoppel

B Inclusion of party as proposed sub in general bid is not an acceptance 

1 But parties can STIPULATE OTHERWISE (that is, that if general gets bid, he’ll be bound to use this sub)

2 Some statutes, however, make inclusion of sub in general bid binding, unless sub is unwilling or unable to perform

3 And, in some juris’s, b/c of CUSTOM general is bound to use sub

C Cts will tend to want to bind generals, however, if they’ve been bid shopping

D UCC has contrary view: general’s use of sub’s bid is an acceptance.  (??? TODO WHAT SECTION?)

III Silence as acceptance

A Silence and inaction, incl failure to reject, does not constitute acceptance.  (Vogt)

B EXCEPTIONS:

1 Implied-in-fact K: “silence” means INACTION.  So auctioneer banging gavel may be silence, but it is ACCEPTANCE.  Similarly, a point and a nod may be offer and acceptance

2 Where through previous dealings or other past conduct offeree has led offeror to believe that silence = acceptance.  (Rest § 69)

3 Where offeror has given offeree reason to understand that silence will manifest acceptance, and offeree intends to accept.  (Rest § 69)

a Ex: A writes to B saying, “I’ll give you $500 for your car.  If you don’t write w/in 5 days, I’ll assume offer accepted.”  If B doesn’t intend to accept, and doesn’t reply, then no K b/c silence not acceptance.  But if B DOES intend to accept, and doesn’t reply, then K IS FORMED under this exception

4 Assuming physical control over goods

a Ex: taking goods you didn’t order from the railroad depot to your store.  (Lay — Lay’s Variety Store)

b BUT statutory override in many cases: you can treat as gift if sent unfairly

5 Where offeree SOLICITS offer, and offer as drafted by offeree is worded so as to give r’ble impression that silence will be acceptance

a Cole-McIntyre-Norfleet: traveling salesman drumming up orders (offers) for wheat

b May apply to insurance application too

6 Late acceptance: if offeree accepts too late, yet still w/in PLAUSIBLE time, and offeror intends to revoke, he must make his intention to revoke known promptly, else objection waived.  (Phillips)

a In other words, if offeree’s acceptance is too late but not so late that a person couldn’t possibly infer contract, offeror must communicate his intention to revoke promptly

7 Unjust enrichment:  (Day v. Caton) (Polaroid)

a ELTS:

i Benefit conferred by P

ii AND expectation that P would be paid

iii AND D had reason to know of P’s expectation

iv AND D would be unjustly enriched

8 Where offeree takes benefit of offered svcs w/o objecting to essential terms.  (Polaroid)

a This is essentially the UCC rule: where party performs as though K formed.  (UCC § 2-207(3))

Form Contracts

I Ribbon matching / last shot rule

A Ribbon-matching: any material diff betw form of offer and acceptance = no K

B But offer can still be accepted by conduct.  If this happens, but terms of offer and acceptance were different, what are terms of K?

C Last-shot rule: K formed on terms of last form sent (e.g., seller’s order confirmation w/ terms on back)

D Ex: seller’s confirmation was a counter-offer based on the buyer’s order, which was an offer.  The buyer’s acceptance of the goods constituted an acceptance of the seller’s counter-offer

II UCC rule.  (§ 2-207)

A ELTS:

1 An otherwise valid expression of acceptance is valid

2 EVEN THOUGH it states terms ADD’L to or DIFFERENT from those offered

3 UNLESS acceptance is expressly made conditional on assent to the diff terms

B This rule may convert what is a common law counter-offer (b/c of add’l / diff terms) into a valid acceptance — if there’s no “expressly conditional” language

III EXAM APPROACH

A Acceptance contains diff / add’l terms

B Common law or UCC?  If common law, no K under ribbon-matching

C UCC:

1 Merchants or nonmerchants?

2 If nonmerchants, add’l or diff terms not part of K

3 Merchants:

a Acceptance expressly conditional on assent to add’l / diff terms

i No K formed unless perf (or assent)

ii If perf w/o assent or otherwise valid acceptance, K formed under UCC  (UCC § 2-207(3))

1 Terms not assented to DROP AWAY.  UCC fills in the gaps.  (Transwestern)

b Acceptance not expressly conditional on assent

i K formed — parties can’t walk away.  (UCC § 2-207(1))

ii ADDITIONAL TERMS.  (UCC § 2-207(2))

1 They’re proposals for addition to K.  They become part of K UNLESS:

a Offer expressly limits acceptance to terms of offer

b OR add’l terms would materially alter the K

c OR offeror notifies offeree w/in r’ble time that he rejects add’l terms

iii DIFFERENT TERMS.  (UCC § 2-207(2))

1 Knockout rule

D Treat confirmation notes like add’l / diff terms above.  But remember K may be formed prior to exchange of confirmation notes

IV Two common situations:

A Valid K formed, followed by written confirmation w/ add’l terms

1 Merchants: new terms become part of the K unless MATERIAL or written objection not given w/in r’ble time.  Diff terms knocked out

B Discussion w/o agr’t, followed by written confirmation w/ add’l terms (w/o express assent lang)

1 Merchants: confirmation form acts as a counter-offer.  If followed by perf w/o express acceptance of add’l terms, treat as valid K w/ acceptance not conditional on assent

V Battle of forms and S/F

A If issue comes up where you have a possible oral K followed by exchange of forms, ignore S/F for purposes of determining whether oral discussions resulted in a K for § 2-207 analysis

VI What’s included in UCC implied warranties?

A Warranty of merchantability

1 No limit on type of damages seller will be responsible for

B Warranty of suitability for particular purpose

Interpretation
I Gen’y

A OUTWARD EXPRESSION of intent controls; mental assent not req’d.  (Lucy)

B Law imputes to person intention corresponding to R’BE INTERP of his words and acts by the addressee.  (Lucy)

1 R’ble addressee is presumed to know all that actual addressee knew

C Areas of inquiry, in order of preference:

1 Parties’ language and conduct in forming agr’t

2 Course of perf

3 Course of dealing

4 Trade usage

II Exceptions

A If parties attach diff meanings to term, and neither party knows that the other holds a diff meaning, and two meanings are not equally r’ble, more r’ble meaning prevails.  (See Rest § 201(2)(b)) (Lucy)

B If parties attach diff meanings to a term, neither party knows that the other holds a diff meaning, and two meanings are equally r’ble, neither meaning prevails.  (See Rest § 201(1)) (Peerless)

C If both parties attach same meaning to a term, that meaning prevails even though it is unr’ble.  (See Rest § 201(1)) (dicta in Mcc-Marble)

D If parties attach diff meanings X and Y to a term, and A knows B attaches meaning Y while B doesn’t know A attaches meaning X, meaning Y prevails even if it is less r’ble than X.  (See Rest § 201(2)) (Mcc-Marble)

III Missing / indefinite terms

A Where a term in a K is missing, term may not be supplied by conjecture.  (Morse)

1 But if the term may r’bly be inferred from circums and parties’ intent, ct may read a term that is r’ble in circums into the K.  (Haines) (Morse) (Rest § 204)

2 However, no K if term can’t r’bly be interpreted

B Gen’y, where a duration may be r’bly supplied by implication, K is not terminable at will: K will extend for r’ble time.  (Haines)

1 This is not true for employment contracts or similar

IV Usage, course of dealing, course of performance

A All are ADMISSIBLE to help ct interpret K.  (UCC § 2-202) 

B Agr’t is interpreted in accordance w/ usage where both parties know or have reason to know of usage, and neither knows or has reason to know other attaches inconsistent meaning to term.  (Rest § 220(1)) (Salem Press)

1 1,000 shingles example

C BUT where party doesn’t know or have reason to know, and term is therefore ambiguous, no K — Peerless situation.  (Flower City Painting)

V Unfair surprise rule.  (Weaver)

A Provision in K not fairly to be expected is unenforceable

VI Doctrine of r’ble expectations for form contracts.  (Rest § 211)

A Where party to agr’t manifests assent to a writing and has reason to believe similar writings are regularly used TO EMBODY TERMS of similar agr’ts, writing becomes integration.  (Rest § 211(1))

1 Ex: you get a claim ticket in a parking garage w/ some terms on it.  (??? TODO what???)

B But where other party has reason to believe party manifesting assent wouldn’t do so if he knew that the writing contained a particular term, the term is not part of the agr’t.  (Rest § 211(3))

1 If form-giver knows/reason that form-taker might not assent if he knew of particular term, form-giver has no R’BLE EXPECTATION that form-taker knows about term

2 Would form-taker R’BLY BELIEVE term is included?

3 These questions lead to duty on part of form-giver to draw attention to these terms

C Eisenberg thinks ct shouldn’t just exclude term, but rather ct should reform K to include r’bly expected term (e.g., in Sardo, by adding “jewelry” to list of covered items)

D How are expectations formed?

1 Circums (Sardo — oral interchange)

2 Do disputed terms eviscerate the basic structure of the bargain?

Parol Evidence Rule

I Gen’y

A Parol ev won’t be admitted to VARY, ADD TO, or CONTRADICT a WRITTEN contract that constitutes an integration
II EXAM APPROACH:

A Integration?  If not, then evidence allowed

1 Tests:

a Four corners: if looks complete, then is total integration

b UCC/Rest: intent determinative.  All evidence admissible to determine whether total integration

B Term inconsistent?  If so, then ev not allowed

1 Tests: logical inconsistency, r’ble harmony

C Term is add’l / not-inconsistent

D Would term have been omitted?

1 Test:

a Would parties NATURALLY have omitted?  Then excluded, else admitted.  (Rest)

b Would parties CERTAINLY have omitted?  Then excluded, else admitted.  (UCC § 2-202)

E BUT exceptions

1 Prior agr’t supported by separate consid; to show mistake; to show fraud/duress/etc; others

III Integration

A Written K is an integration if parties intended K to be FINAL and COMPLETE expression of their agr’t

B If written K isn’t an integration as to term at issue, ANY EVIDENCE ADMISSIBLE 

C Tests:

1 Four corners

2 UCC/Rest: writing is an integration only if parties actually intended it to be an integration.  ANY evidence admissible to determine whether integration

D Merger clause: majority view is still that they’re determinative, unless product of fraud, mistake, etc

E Integration must be in writing, but need not be SIGNED by parties.  Need only be writing ADOPTED by both parties (i.e., they agreed to it)

IV Parol evidence

A Earlier or contemporaneous oral or written agr’t that is w/in scope of writing at issue

V Naturally omitted terms exception

A Naturally omitted terms are admitted

B First question: term inconsistent?

1 If inconsistent, always excluded

2 Logical inconsistency test: if term were included, internal inconsistency?  (Hunt Foods)

3 R’ble harmony test: is parol term r’bly harmonious w/ written agr’t?

C Second question: would not-inconsistent term have naturally been omitted?

1 Rest view ELTS:  (Rest § 216)

a Terms DOES NOT CONFLICT w/ integration

b AND term is something parties under circums ordinarily WOULD OMIT (subjective)

2 Formal intent test:

a Four corners approach (objective).  (Mitchill — icehouse)

3 Actual intent test:

a Take into account all circums (subjective).  (Masterson — option to buy ranch)

4 UCC view: only terms that would CERTAINLY have been included are omitted.  (UCC § 2-202)

VI Interpretation of terms exception

A This is DIFFERENT from parol ev rule — applies to ALL EXTRINSIC EV rather than to prior agr’t

B Parol ev rule bars external AGR’TS.  Rule does not bar EXTERNAL INFORMATION — circums, custom, etc to show WHAT THE PARTIES MEANT by the words in the written agr’t

C HOWEVER, such ev may be barred by these rules

D Plain meaning rule:

1 Such ev barred unless K is ambiguous ON ITS FACE

2 No extrinsic ev admitted even to show that K is ambiguous in the first place

3 Modern view: more liberal.  (PG&E v. G.W. Thomas Drayage — turbine)

E Cal view:

1 Ev barred unless lang of K is r’bly susceptible of a claimed meaning

F Course of perf, course of dealing, usage

1 Modern view is to admit such we when R’BLY CONSISTENT w/ written K.  (Nanakuli)

2 How to determine consistency?  Logical consistency / r’ble harmony tests

3 But some cts appear to let trade usage in regardless

4 Exs: “1,000 shingles” doesn’t mean 1,000 shingles; paper “free” from ground wood might have as much as 3% ground wood

VII Other exceptions

A Separate consideration: if the parol agr’t was supported by separate consid, it’s admissible.  (Rest § 216(2)(a))

B Partial integration

1 Partial integration is not controlling on subject outside its scope

C To show LACK OF CONSID, FRAUD, DURESS, or MISTAKE.  (Rest § 214(d))

1 This includes ev to show promissory fraud: that party entered into agr’t w/o intending to perform

D To show condition precedent to legal effectiveness of K

1 But not admissible to show condition precedent to duty under admittedly effective K

2 Ex: A and B enter into written K to merge companies, but orally agree that written K won’t take effect unless they raise another $500k.  This oral agr’t admissible b/c it is precondition to legal effectiveness of written K

E To show a FACT recited in the integration is FALSE

F Subsequent modifications to K

1 Parol ev rule doesn’t apply, but legal duty rule and S/F may apply

2 N.O.M. (no oral modification) clauses

a Invalid at common law

b But valid under UCC: no oral mods allowed.  (UCC § 2-209(2))

i BUT N.O.M. clause must be in writing, separately signed by customer.  (UCC § 2-209(2))

ii AND STILL, oral-only agr’t may not alter the K, but can serve as a WAIVER.  (UCC § 2-209(4))

1 Recall waiver = excuse of non-perf.  Ex: K calls for particular brand of insulation.  But you ask to use other brand, and I say “fine”

Remedies — Generally

I Exp / rel / rest example:

A A contracts to buy house from B for $150k.  B breaches.  A has already given B $5k deposit, and has paid architect $1k for plans to enlarge living room.  A covers for $155k

B A’s exp dams = $11k.  That’s [$155k - $150k B/B] + [$5k direct reliance costs] + [$1k consequential reliance costs]

C A’s rel dams = $5k + $1k

D A’s rest dams = $5k

II When do you choose particular types of dams?

A When would you seek rel dams rather than exp dams?

1 When you UNDERPRICED your goods or services — when you’d have a loss on the completed K — that is, your exp dams would be ZERO

2 If other party breached, you’re lucky — you can cease K, but recover your costs as REL DAMS

a BUT some cts will take negative expectations into account.  However, D will have burden of showing P would have sustained loss

B When would you choose restit over exp?

1 Losing K

III Exp dams provide greater INCENTIVE for perf b/c force promisor to take into account value of promise to promisee.  Rel dams don’t account for value promisee places on promise at all

IV Upon material breach, party may choose:

A Action on K to recover exp dams

B OR disaffirm K and seek restit

V Theory of efficient breach

A If a promisor’s gains from breach would exceed promisee’s losses from breach, breach is efficient, and promisor should breach

1 If there’s disgorgement, breach can never be efficient b/c promisor will have to give back profits he gains by breaching

B Problems w/ Posner (p. 218)

1 Tx costs:

a Extra negotiation betw seller and third party or buyer and third party (tx costs)

b Search costs -- seller must expend resources to find the buyer who will pay more

2 Unknown how much buyers value goods:

a Perhaps the original buyer, the guy who gets screwed, really did value the machine more than the new buyer.  But he didn’t disclose this, obviously, in negotiations for the contract

3 Expect damages are undercompensatory, b/c buyer gen’y loses his litigation costs

4 Posner ignores moral dimension of breaking a promise and concerns people have for their reputation

VI Theory of efficient termination

A Like theory of efficient breach, but promisee WILLINGLY ACCEPTS a price to release promisor from his promise

VII Specific performance

A When is spec perf ordered?

1 ELTS:

a Only awarded when damages would be INADEQUATE.  (London Bucket) (Rest. § 359)

2 Factors to consider when evaluating adequacy of money damages:  (Rest. § 360)

a Difficulty of proving damages

b Difficulty of procuring substitute perf by means of money awarded as damages

c Likelihood that award of damages would not be collected

3 Three satellite rules:

a Spec perf not ordered for pers svcs

b Spec perf not ordered when undue cy supervision would be nec’y

c Contract for UNIQUE GOODS usu gets spec perf.  (UCC § 2-716(1))

i Ex: real estate (w/ rare exception) 

ii But “unique” doesn’t merely mean “especially valuable” — it means w/o economic equivalent (e.g., item w/ emotional attachment)

4 Possibility of cover:

a Buyer may get spec perf if he is unable to cover after r’ble effort.  (UCC § 2-716(3))

b Availability of cover gen’y precludes spec perf

i But not always: there may be large costs in covering (e.g., moving gas lines).  (Laclede)

5 Prof Eisenberg’s ALTERNATIVE test for whether spec perf ordered:

a TEST = Is there an adequate mkt solution?  That is, can buyer protect himself adequately by covering?

b Note that this will (almost?) always have the same result as the “are money damages adequate?” test — BUT this test places emphasis on availability of alts, where it should be

c Prof refers to cover as VIRTUAL SPEC PERF

B Spec perf v. damages

1 Why usu no spec perf?  Econ efficiency: to allow for efficient breach in most cases

2 Advantages of spec perf over damages:

a Shift burden of evaluating damages to parties — parties may contract outside of ct to waive spec perf

b Price of perf more accurately determined by parties than by ct

3 Disadvantages of spec perf

a Many injunctions require constant ct supervision

b Some injunctions impose costs on third parties

c Bilateral monopoly problem — big tx costs b/c each party is locked into deal w/ only the other; holdout problem

d Could put people in jail if they refuse to perf

Remedies — Expectation Damages

I Fixed costs IGNORED in calculating exp dams.  Only var costs included in calculation

A That is, when you’re deducting costs from rev to ascertain profit.  You only deduct costs SAVED BY THE BREACH, which doesn’t include fixed costs

II Breach of SERVICES K — SELLER’S BREACH

A Two ways to calculate damages:

1 Cost of completion

2 Diminished value

B Cost of completion

1 FORMULA = Cc - K + Ap

2 Damages may also include cost of delay, value of lost enjoyment

C Diminished value

1 FORMULA = [Value of what owner would have w/ full perf] - [what owner actually received]

2 Awarded sometimes if cost-of-completion would lead to econ waste or would be unr’bly disproportionate

3 This is what P seeks in Louise Caroline

4 Another ex:

a You have a new TV set w/ a broken fuse.  You could say a non-working set is worth nothing.  But the fixed set might be worth $400.  And the cost to replace the fuse might be only $1

b So the broken TV is really worth $400 - $1 = $399

c So there’s theoretically a close relation betw diminished value and cost of completion

D When cost-of-completion over diminished value?

1 Factors which tend to favor cost of completion over diminished value:

a Bad faith on contractor’s part (contra Peevyhouse); residential construction (esp sentimental value — wrong pipe brand ex); owner likely to actually complete rather than bank damages

2 There are a variety of TESTS for when there is a substantial diff betw C/C and diminished val damages?

a TEST: does party seeking C/C intend to actually have the work completed?  (Wilks, p. 242) 

b TEST: rather than choosing betw C/C and diminished val, instead calc value of PROMISEE’S LOST ENJOYMENT

c TEST: award value diminution if C/C would involve econ waste 

i (But can you really say it’s a “waste” to give somebody damages?  You’re just moving money around)

d TEST: C/C disproportionate to economic harm?

i (But this doesn’t always work: I ask painter to paint my house an ugly shade of brown.  Instead, he paints it a nice shade of green.  Painter argues that the green *increased* the value of the house.  The C/C here *would* be disprop to the economic harm.  But we wouldn’t even entertain this argument)

e Other options:

i Ct could order spec perf.  But this would encourage behind-the-scenes deal -- promisee releases promisor from spec perf for cash

III Breach of SERVICES K — BUYER’S BREACH

A Ways to measure damages.  (Nationwide Tractor Trailer) 

1 Two formulas.  These calc same thing UNLESS contractor made losing K:

2 FORMULA 1 = [Expected profits] - [costs paid prior to breach] - [Ap] - [salvage]

3 FORMULA 2 = [K price] - [out-of-pocket costs remaining, which won’t be incurred] - [Ap] - [salvage]

a Ex: A contracts w/ B to build house for $100k.  B stops payments.  A would have to spend $60,000 to finish work.  A’s damages = $100k - $60k = $40k, less payments B has already made

b If A has already bought $5k in materials that he can sell or use for other purposes, damages will be $35k less payments B has already made

c This situation arises where breach allows promisor to MAKE A GAIN he wouldn’t have had an opp to do but for the breach.  Ex: Contractor who can only do one job at a time

IV Breach of SALE OF GOODS K — SELLER’S BREACH

A Two types of damages:

1 Buyer REJECTS goods (or seller fails to deliver)

2 Buyer ACCEPTS goods, but they are defective (breach of warranty)

B In BOTH CASES, can get incidentals and consequentials (w/ conditions)

1 Incidentals include:  (Delchi)

a Transportation, inspection, care of rejected goods

b Expenses associated w/ cover

c Other r’ble expenses caused by delays

2 Consequentials include:

a ELTS:  (UCC § 2-715(2))

i Cannot r’bly prevent dams by cover

ii AND seller knew/reason about particular possible losses.  (UCC § 2-715)

b Also: if P planned to resell items, and D knew it, damages may be P’s B/B.  (UCC § 2-715(2))

c SO failure to cover prevents consequential dams, incl lost profits on other deals

i In fact, failure to cover may preclude buyer from direct recovery for lost profits b/c may be failure of duty to mitigate

C Damages for REJECTED goods

1 Two choices: collect damages, or cover and collect damages

a Formula (collect dams) =  [FMV of goods at time buyer learned of breach] – [K price] + [amount already paid] – [expenses saved in conseq of breach]

b Formula (COVER and collect) = [cost of subst goods] – [K price] + [amount already paid] – [expenses saved in conseq of breach].  (UCC § 2-712)

2 Cover must be made in good faith, w/o unr’ble delay.  Buyer must make r’ble search for subst goods

3 Market value of goods determined as of time and place buyer learned of seller’s breach

D Damages for ACCEPTED goods (breach of warranty)

1 Formula = [value of goods as warranted] – [value of goods accepted]. (UCC § 2-714) (See Continental, p. 249)

a Measured at time of acceptance

2 Alt formula = [cost of repair]. (Common law)

E Damages for late perf

1 If goods were to be resold by buyer, and seller knew/reason of resale, buyer gets reduction in mkt value from time goods were due to time goods were delivered

V Breach of SALE OF GOODS K— BUYER’S BREACH

A Ways to measure damages

1 Market damages

2 Lost profits, if mkt damages insufficient (e.g., losing K)

B Market damages

1 Formula = [K price] – [FMV at time and place for delivery] + [incidentals] – [expenses saved in conseq of breach].  (UCC § 2-708(1))

C Lost profits

1 Formula = [profit from full perf] + [incidentals] – [credit for payment or resale].  (UCC § 2-708(2))

a Credit for payment or resale only comes into play where seller isn’t a VOLUME SELLER.  That is, were buyer’s breach didn’t cost seller a sale — he sold his ltd quantity of goods anyway

b Where seller is a volume seller, the buyer’s breach did cost seller a sale, so you don’t give credit for payment or resale.  (Neri)

c Eisenberg calls the volume-seller situation the FISHING MODEL.  This means that one fish’s escape does not enable the fisherman to catch another fish -- he does lose a fish (profit) due to the fish’s escape

D Seller’s options in event of buyer’s breach: w/hold delivery; resell and recover damages; recover damages for non-acceptance; cancel.  (UCC § 2-703)

E Deposits:

1 Buyer who breaches gets certain amount back from his deposit.  (§ 2-718(b))

2 But this amount buyer gets back may have deducted from it the seller’s damages under § 2-708(2)

VI EXAMPLES

A Ex: K price $75k; K costs $60k; actual costs so far $10k; actual payments so far $5k.  Recovery = [$75k - $60k] + [$10k] – [$5k] = $20k

B Ex: K price $1500; K costs $1250; actual costs so far $200; actual payments so far $150; salvage $5.  Recovery = [$1500 - $250] + [$200] – [$150 + $5] =  $1295

Remedies — Limits on Exp Dams, Liq Dams

I MITIGATION.  (UCC § 2-704(2)) (Rest § 350)

A No recovery for damages which could have been avoided w/ R’BLE EFFORTS

1 Eval of reasonability takes into account all circums.  Ex: breach right before hard deadline may require more expensive alternative.  Tough luck for breaching party

B Construction K:

1 Once notice rec’d of other party’s repudiation or refusal to perf, duty not to continue work.  (Luten Bridge)

2 No duty to take on another job in time allotted for orig job

3 AND if contractor DOES take on another job, his profits on that job gen’y won’t be deducted from damages b/c could have hired more workers to do job (unless buyer can show otherwise)

C Sale of goods: 

1 Seller’s breach: buyer has duty to cover.  (UCC § 2-715(2))

2 Buyer’s breach: seller may not run up freight charges.  If in process of manufacturing, must stop, unless completion would aid resale.  (UCC § 2-704(2))

D Employment:

1 Ee must make r’ble effort to obtain comparable employment.  Need not take different, inferior, distant employment.  (Shirley MacLaine)

2 Damages for wrongfully discharged ee = [amt of salary in K] – [salary ee did earn or would have earned w/ r’ble effort to mitigate]

E Expenses incurred in mitigating are recoverable

F Breaching party has duty to mitigate damages too

1 Ex: A contracts w/ B for concrete.  B can’t deliver.  B claims A should have mitigated damages by getting C to supply concrete.  But B could just as easily have contracted w/ C to get the concrete

II FORESEEABILITY

A Breaching party is liable for damages that are ELTS:  (Hadley)

1 R’BLY F’BLE from breach at time K made

2 OR may be R’BLY SUPPOSED to have been in contemplation of both parties at time K made

B This principle applies to REL DAMS as well as exp dams

C Basically, this just means that conseq dams may be recovered only if ELTS:

1 At time K was made

2 D had reason t foresee dams as probably result of breach

3 D’s breach was chief cause (or subst factor in, where multiple causes) of injury 

D Type of damage that occurs must be of type that is gen’y caused by delay

1 Ex: if you delay shipment of commodity, you won’t be liable for loss of profit due to unpredictable and normal mkt fluctuations

a But if you delayed, say, a shipment of oranges and by the time they arrived the orange season had arrived, driving down owner’s profit, you’d be liable for that loss of profit

E Cts distinguish betw GENERAL or DIRECT damages, and SPECIAL or CONSEQUENTIAL damages

1 General damages are NEVER barred by f’bility principle, b/c they naturally flow from breach.  Ex: seller’s breach for sale of goods.  Buyer’s cost of cover = gen dams

2 Conseq dams MAY BE BARRED by f’bility principle

a Ex: buyer plans to resell goods, but seller breaches.  Buyer’s lost profits = conseq dams

i I think buyer’s lost profits are conseq dams only if he had CONCRETE offer to buy from him.  If he didn’t, he gets FMV anyway, which could be different from price of concrete planned sale

b Common ways conseq dams are barred: seller not on notice (Hadley); buyer could have covered (duty to mitigate)

3 Ex:

a S contracts to sell to B on 1/1 for $10.  B makes contract to resell to C for $14.  5/1, S breaches, doesn’t deliver.  Mkt price then is $12.  If non-commodity (i.e., no cover possible) and S doesn’t know about resale, B’s damages = $12 - $10 = $2.  If S knows about resale, then damages = $14 - $10 = $4.  But if commodity, B can cover, so damages = $12 - $10 = $2 regardless

b This shows that a buyer can get damages for lost profits too — but they’re consequential rather than general damages (for seller, lost profs are general damages)

F Prof Eisenberg doesn’t like this rule — he’d prefer that sellers explicitly limit their liability, and buyers purchase insurance if they want more extensive liability from sellers

1 Why doesn’t he like it?  Disproportionality problem: potential profit for seller may be miniscule, while potential for lost profit could be huge (as in Hadley)

III CERTAINTY

A Damages only awarded w/ ELTS:  (Kenford)

1 Causation demonstrated w/ certainty

2 AND loss proved w/ r’ble certainty (not merely speculative)

B New-business rule: precludes profit recovery for a new business, b/c of uncertainty involved.  No longer in favor

C Loss of chance

1 Some cts award.  Two damage measures:

a [chance of winning] * [value of prize]

b [amt someone would have paid for the chance] (that is, lost profit)

2 Ex: deprival of membership in ltd class of competitors.  Raffle drawing example (p. 307)

IV Liquidated damages

A Ct will not enforce liq dams clause if it finds clause to be a PENALTY

B ELTS of valid liq dams:

1 R’ble forecast of damages at time K made (forward-looking)

2 OR rough relation of liq damages and actual harm that occurred (backward-looking)

C This means that if dams easy to estimate at time K made, liq dams gen’y viewed as penalty.  Counter-ex: K for sale of land; mkt fluctuations tough to predict, so liq dams often valid

D Most cts place burden of proving unr’bleness on breaching party

E Deposits:

1 Clauses authorizing seller to keep deposit are gen’y viewed as penalties; seller ltd to actual dams

2 UCC: if no r’ble liq dams clause in K, seller keeps smaller of 20% of value of perf or $500.  (UCC § 2-718)

F Why do parties use liq damages clause?

1 Ct might cut off damages for whatever reason (e.g., certainty), but less likely to do so if damages specified in K; parties in better position to assess their potential loss; allows better planning

G Why do cts scrutinize liq damages clauses closely?

1 Parties don’t think about breaching — they intend to perform — so liq damages more likely to be unfair; these clauses lend themselves to uncon’y and oppression

	Summary of expectation damages for sale of goods

	Buyer’s breach (buyer accepts and retains goods — nonpayment)
	Seller’s breach (buyer accepts and retains goods — breach of warranty)

	Seller recovers [K price] + incidentals
	Buyer recovers [value of goods as warranted] – [value of actual goods] + [incidentals and consequentials]



	Buyer’s breach (buyer wrongfully refuses goods)
	Seller’s breach (seller does not tender goods)

	Seller recovers [K price] – [FMV at time and place for tender]

OR

[K price] – [resale price]

OR

[lost profits] (if volume seller)

OR

[K price] (if goods identified in K and seller unable to resell)

+ incidentals
	Buyer recovers [FMV at time buyer learned of breach] – [K price]

OR

[cost of cover] – [K price]

OR

gets spec perf (if goods are unique)

+ incidentals and consequantials


Remedies — Reliance Damages

I Gen’y

A Reliance damages are based on COST INCURRED

B Reliance dams AFFIRM the K

C Are used in both bargain context and in non-bargain context (i.e., no K — donative promise, for instance)

II Details

A Reliance dams = costs P would not have had incurred but for K

B When are rel dams awarded?  (Security Stove)

1 When exp dams NONEXISTENT OR DIFF TO CALC

2 Even if P incurred some expenses PRIOR to K w/ D, if he incurred those expenses in CONTEMPLATION of K, and would not have incurred them except for contemplated reliance, they are valid damages

a Exp dams would have included these costs — so these costs are a rough way to calculate minimum exp dams

C What is included in rel dams?

1 Opp cost, wasted expenses made in reliance (or in contemplation of reliance), others

D Dams for late shipment.  (Security Stove)

1 Usu are exp dams: lost profit from late shipment = diff betw mkt value at time of expected delivery and actual delivery

2 But if no exp dams possible, then reliance dams: amt paid for shipment, consequentials 

Remedies — Restitution

I Gen’y

A Restit dams are based on BENEFIT CONFERRED

B When awarded?

1 Unenforceable K or no K (ct seeks to avoid UNJUST ENRICHMENT)

a Exs: K unenforceable b/c of S/F, impossibility, mutual mistake, etc

2 Material breach of K

C DISGORGEMENT may be ordered when there was a K.  This is just a type of restitution

D Req’ts to recover for unjust enrichment:

1 INTENT to charge for benefit (no volunteers)

2 NO IMPOSITION of benefit (no officious intermeddlers)

II Details

A Defendant’s breach

1 P only gets restit where D’s breach goes to the “essence” of the K.  Ex: total non-perf.  (Osteen) 

2 How much does P get back?

a Depends on extent of non-perf by D: if D has made part perf, P only entitled to restit for remaining perf.  (Osteen)

b P must, of course, return to D anything D gave him (or deduct it from dams)

c TWO WAYS to measure benefit conferred:  (Rest § 370)

i Quantum meruit (preferred measure)

ii Net econ gain to D.  (Rest. § 371)

iii — BUT if P has FULLY PERFORMED, he is limited to K price as dams.  (You can’t suddenly get FMV) 

d Quantum meruit = FMV of P’s services.  (Rest. § 371) (Algernon)

e Net econ gain to D

i Two choices here: subjective and objective

ii Exs of subjective v. objective:

1 A builds a patio on B’s house.  A’s labor and materials are worth $1000.  Patio adds $400 in value to B’s house.  B hates sitting outside, so place $0 value on patio

2 Mkt value = $1000.  Objective gain = $400.  Subjective gain = $0

f When will ct choose net econ gain over QM?

i See E&E § 9.6

ii Typically, if D behaved badly, ct will want to strip him of his gain — thus, net econ gain measure

3 Restatement exs:

a A contracts to sell B a machine for $100k.  After A has spent $40k building mach, B repudiates.  A cannot get restit of the $40k b/c no benefit conferred on B

b A promises B to render personal svcs to C in return for B’s promise to educate B’s kids.  A renders part of the svcs, then B repudiates.  A can get restit from B for the svcs even though they weren’t rendered to B, b/c they conferred a benefit on B

B Plaintiff’s breach

1 Note that if P has substantially performed, but is in breach, P may sue ON THE K.  Restit not necy.  But if P is in material breach, may not sue on K — must sue in restit

2 Where seller withholds delivery of goods b/c of buyer’s breach:  (UCC § 2-718)

a Buyer is entitled to restit:

i Of excess of his payments over liq damages in contract (subject to r’bleness of liq dams)

ii OR, in absence of liq dams claus, excess of his payments over 20% of value of K price OR $500, whichever is smaller

III Disgorgement.  (Naval Institute) 

A Ct can make D return misbegotten profits — disgorgement

1 Ex: Manager of printing plant uses plant on weekend for his own benefit.  He causes no wear and tear on machines, but unjustly enriches himself

B When is disgorgement used in contract?

1 Some cts won’t put P into better position than expectation position; but if there’s money to be pushed around, may as well favor non-breaching party.  (Naval Institute)

C Ex: A agrees to sell house to B.  They make a K for $250k.  FMV of house is $275k.  C comes along and offers A $300k.  A breaches and sells to C.  Disgorgement = $50k  Restitution = $25k

Defenses — Duress & Unconscionability
I Duress

A Economic duress ELTS:

1 One party to a contract THREATENS a wrongful act, including breach, that would seriously threaten other party

2 AND no adequate means are avail to avoid or prevent the loss

B Exploiting other party’s bad situation not due to your own actions gen’y isn’t duress.  (Chouinard)

1 A party gen;y must act WRONGFULLY to CREATE and exploit an untenable situation in order to be causing duress.  Exercising a legal right, even if taking advantage of other party’s misfortune, is not acting wrongfully.  (Chouinard)

2 BUT where there are no alternatives b/c of a failure of competition, duress may be found

a Stranded whaling ship (Post v. Jones), stranded traveler — contrast w/ Batsakis, where there were alternatives (WWII loan to Greek woman)

II Unconscionability

A Two types of uncon’y: substantive and procedural

1 Procedural uncon’y sufficient to void K

2 Subst uncon’y may be sufficient, esp if it indicates procedural uncon’y

B Procedural

1 Unfair surprise.  (Williams)

a Where party includes a term that it knows won’t be consistent w/ other party’s r’ble expectations, and doesn’t call attention to it

b Trad’l view: duty to read, so no unfair surprise doctrine

c Modern view is more lenient, esp in form or adhesion contracts

i Ex: dept store buys premises insurance that doesn’t include injuries on elevators, even though dept store expects it and ins co knows store has elevators

2 Factors in procedural: age, education, intelligence, business acumen, relative bargaining power of parties; who drafted contract; whether terms were explained to weaker party; whether alterations to printed terms were possible; avail of alts

C Substantive

1 Factors in substantive: terms so one-sided as to oppress or unfairly surprise an innocent party; overall imbalance in obligations and rights; significant cost-price disparity

Defenses — Indefiniteness

I Gen’y

A Contract too indef if ELTS:

1 Terms are so incomplete or uncertain that they show PARTIES didn’t regard themselves as having completed a K

2 OR agr’t is so indefinite that a COURT can’t determine its material terms w/ r’ble certainty

B Definiteness req’ts:  (Cheever) (see also UCC § 2-204, Rest §§ 33-34)

1 K must be so definite as to its material terms that promises and perfs to be rendered are r’bly certain

2 Ct must be able to determine intent of parties 

3 K must have essential terms so that a ct can decide whether it was broken or not 

C Ct may INFER missing terms if r’ble

D Part perf weighs in favor of enforcement

E Construction bids are enforceable as offers despite being indefinite (b/c only contain price).  This is standard practice

II Gap-fillers

A UCC:

1 R’ble price at time for delivery.  (UCC § 2-305)

2 Place of delivery.  (UCC § 2-308)

3 Time of delivery/shipment: r’ble time; also termination, successive performances.  (UCC § 2-309)

4 No gap-filler for QUANTITY, however

B Rest: fill in at ct’s discretion, if it’s clear parties intended a bargain.  (Rest § 33)

C But note that the more missing terms, the less likely it is that parties intended a K

III Agreements to agree (don’t yet have complete K)

A Where parties agree to fill in some term in the future by future agr’t, not by objective std

B Trad’l rule:

1 If missing term is material, no K

2 Ct won’t fill in, b/c parties DID put in a mechanism to fill the gap, but it failed.  In contrast, if they hadn’t said anything about the material term, ct might fill the gap

3 If missing term is minor, yes K

C Modern view (Rest, UCC): enforce if parties intended a K

IV Document to come (already have complete K)

A Parties come to agr’t on understanding that formal written K will be executed, but they never do it

B Intent is determinative: if they intended writing merely as a memorial to the agr’t, then yes K.  But if they intended the writing as a consummation of the agr’t, then no K

V Prelim agr’ts

A Two kinds of prelim agr’ts:

1 Agr’t contemplating formalization

a Written K will just be memorial of agr’t

b Binding

2 Agr’t contemplating further negotiations

a Ex: letter of intent

b Even though terms left open for future negotiation, cts may find binding commitment to continue negotiations IN GOOD FAITH.  (Channel)

c What is remedy for breach of such an agr’t? 

3 Theoretically, could be full exp dams, but more likely only rel dams b/c of uncertainty that parties would indeed have eventually entered into the main K

Defenses — Mistake
I Gen’y

A Mistake doctrine is concerned w/ mistakes of FACT (which includes law), not judgment or prediction

B “Mistake” as to meaning of words or conduct in agr’t is not mistake, it’s ERROR OF INTERPRETATION, and not covered here

C Mistake of law is a mistake of fact

D Mistake may be more properly treated as breach of K.  Ex: A buys a Van Gogh painting from B.  Painting turns out to be fake.  Did B know and conceal?  Then fraud, not mistake.  Was genuineness of painting a basic premise of K?  Then mistake

II Mutual mistake

A Mistake shared by both parties such that there is no real agr’t

B ELTS for rescission:  (Rest § 152) (Griffith) (Walker)

1 Parties shared erroneous FACTUAL belief at time of contracting

2 AND erroneous fact was a basic assumption of the K (i.e., K wouldn’t have been made if truth had been known)

3 AND party adversely affected by the mistake didn’t bear the RISK of the mistake

C Who bears risk of mistake?

1 Party bears risk of mistake where ELTS:  (Rest § 154)

a Risk is allocated to him by agr’t (“as is,” “I’ll sell as good title as I have”) 

b OR he is aware, at time K made, that he has only ltd knowledge w/ respect to relevant facts (“conscious ignorance”)

c OR risk is r’bly allocated to him by ct

2 For sale of goods, may be based on language of sale (“For sale: President Clinton’s whitewater raft;” if it turns out not to be Clinton’s raft, seller’s lang interpreted as express warranty — risk on seller)

3 Other ways to find out where risk is allocated:

a Price

b Reason for transaction in light of what parties know about each others’ motives.  (Walker) 

D Misunderstanding as to JUDGMENT / PREDICTION does not void K

1 Ex: neither party knows whether rough stone is valuable, but other party sells it to you for $1.  Turns out to be a valuable diamond

E Contract where both parties think goods are genuine, but they turn out to be counterfeit, fall into this category

1 Where parties are UNCERTAIN as to true value of item, this falls into the judgment / prediction category below: no rescission (unless bad faith, maybe)

F Bad faith or unfair dealing by either party can render K voidable

1 If party knows/reason other party is mistaken about some fact, this could be fraud

2 Ex: buying airplane engines from party who thinks they’re scrap metal, while you know they’re very valuable.  (West Coast Airlines)

G What if mutual shared assumption is IMPLICIT?

1 Will still be grounds for relief

2 Rationale: ask whether relief would be granted were implicit assumption EXPLICIT?  If so, then grant relief — implicit assumption is just as much a part of agr’t as explicit assumption

III Unilateral mistake

A This refers to a MECHANICAL error

B See risk allocation stuff for mutual mistake

C Exam approach:  (Elsinore) (see Rest § 153)

1 Other party knows/reason of error: rescission allowed w/ NO LIABILITY (PALPABLE v. IMPALPABLE ERROR)

2 Other party doesn’t know.  Then questions:

a Has innocent party relied?

i If not, then rescission probably allowed

ii If so, then innocent party gets rel dams

3 Have to take into account opp cost when calculating rel dams, esp in bidding situation

4 Ex: innocent party accepts bid; mistaken party then rescinds.  In the meantime, innocent party has lost other parties’ bids

5 Suppose A bids $500k, B bids $600k.  Z accepts A’s bid.  A then rescinds b/c of mistake.  Now B’s bid has risen to $650k.  Rel dams = $650k - $600k = $50k.  Exp dams = $650k - $500k = $150k

a BUT can innocent party recover expectation?

b Old rule was that innocent party could get exp dams.  Emerging rule is that innocent party can’t get exp dams

D HOWEVER, REFORMATION instead of rescission may be allowed for unilateral mistake where “eggs have already been scrambled.”  (Chernick — Post Office case)

IV Mistake in transcription

A Here, there actually was a legit agr’t, but it got written down wrong.  Problem is simply in the written record.  (Travelers)

B Reformation ELTS:  (Travelers)

1 There has been no prejudice to other party by reliance

2 OR if other party’s reliance may be compensated

C Parol ev rule doesn’t apply b/c we DID memorialize the written agr’t here, we just did it incorrectly

D Interpretation v. transcription error ex:

1 Interp: A advertises car “as is.”  B buys it.  B has trouble w/ the car, and A refuses to cover problems.  B claims he thought “as is” meant “with all the accessories,” not “no warranty.”  This is a question of interp

2 Transcription: A and B orally agree that A will provide a warranty for the car.  B buys it, but signs K w/ language “car sold as is.”  B would claim transcription error, seek reformation

a TODO this is pretty close to parol ev rule territory

E Remedy = reformation.  Must show true agr’t w/ C&C evidence

V Nondisclosure

A Duty to disclose if:  (Hill — termites)

1 Spec rel’p

2 OR material fact known to one couldn’t be discovered by other party w/ r’ble diligence (esp where seller has info) 

B If A doesn’t have duty to disclose, but B ASKS, and A lies, that’s misrepresentation: no K.  (Rest § 159)

C If A doesn’t have a duty to disclose, but says something that, while strictly true, is likely to give false impression, that is misrep

D No fraud where low-priced goods made to look like more valuable items indeed turn out to not be valuable.  Low price alerts buyer.  (Buyer of painting repro made to look old; buyer of costume jewelry)

E Eisenberg thinks there should be a presumption that disclosure is req’d — but presumption could be overcome w/ econ efficiency justification

Defenses — Changed Circumstances

I Gen’y

A Frustration and impracticability doctrines are devices for assigning risk

B Thus, if K explicitly assigns risk, cts should be hesitant to change this assignment of risk

C Change circums v. mistake

1 Both involve problems involving tacit assumptions underlying K

2 Changed circums, problem arises after K; mistake, problem arises before K

3 Changed circums don’t come to light until later, when eggs have already been scrambled

4 Changed circums can be insured against; mistake usu can’t be insured against

D Changed circums are clearly not a defense against restitution; big question is whether changed circums are a defense against exp dams?

E Ex ante v. ex post approach to RISK ASSIGNMENT based on changed circums

1 Ex ante: what would parties have agreed to when they formed the K?

2 Ex post: let’s allocate risk fairly based on how things turned out

II Impracticability

A Something is legally impossible when it is NOT PRACTICABLE; when it can only be done at an excessive and unr’ble cost

B Perf excused w/ ELTS:  (Transatlantic) (see Rest § 261)

1 Perf is impracticable due to OCCURRENCE of an event the NON-OCCURRENCE of which was a BASIC assumption of the K

2 AND event was not fault of party seeking avoidance

3 AND party seeking avoidance didn’t assume the risk of the unexpected occurrence.  (Wegematic)

C Common types of impracticability:

1 Supervening destruction.  (Taylor)

2 SPECIFIC source of supply fails

a If no specific source of supply contemplated in K, however, no excuse

3 Construction contracts — no-fault destruction of work in progress

a Builder bears risk: he must rebuild.  (Fowler)

b Destruction can excuse LATE perf, however 

4 Construction contracts — no-fault destruction of bldg during repair or renovation

a K is discharged.  (Fowler)

b Builder must be given restitution for benefit already conferred (prior to destruction).  (Fowler) (Albre Marble)

c Party may be compensated for rel dams IF THEY CONFERRED A BENEFIT (i.e., if they were WROUGHT INTO bldg).  (Albre Marble)

5 Sale of goods — destruction of the goods

a K avoided if ELTS:  (UCC § 2-613)

i Where goods are IDENTIFIED when K is made

ii AND goods are destroyed w/o fault of either party

iii BEFORE risk of loss passes to buyer

b If loss is total, K is avoided.  If goods are damaged, buyer may avoid or may accept at lower price

c If risk of loss passed to buyer, K is still enforceable — buyer must pay

d See UCC § 2-509 for when risk of loss passes

D Failure to develop revolutionary new technology, as promised, does not excuse.  (Wegematic)

III Frustration

A Occurs where K could still be performed, but underlying PURPOSE or VALUE of K has been destroyed by supervening event not r’bly f’ble at time K was entered into.  (Krell — the coronation case)

B K voided

IV Ex of impracticability v. frustration

A Imprac: A contracts w/ B to buy 1,000 tons of iron to repair a ship.  A war then causes price of iron to rise astronomically.  Contract is now impracticable b/c of high price, though not frustrated b/c purpose of K — to repair ship — still exists

B Frustration: As above, but instead of war, ship is destroyed.  Contract is frustrated, b/c purpose of K no longer exists.  But K is not impracticable, b/c A could obviously still buy the iron 

Statute of Frauds
I K’s w/in S/F

A Sale of goods > $500; mods to K for sale of goods > $500

B Real property

C K that cannot be performed w/in one year

II Sale of goods

A How to tell if K is for sale of goods?  Look at main purpose of K (b/c lots of K’s for sale of goods have svcs included)

B Mods to K for sale of goods > $500 are also w/in S/F if new agr’t that results is w/in S/F.  (UCC § 2-201)

C Gen’y all that’s req’d is that writing show a K has been made.  (UCC § 2-201)

1 Incorrect stmt of terms does not render writing invalid

2 BUT K only enforceable up to qty stated in writing

D EXCEPTIONS — no writing req’d where:

1 Betw merchants, if a written conf of the K is sent by the seller w/in r’ble time after the sale, S/F is satisfied unless purchaser objects in writing w/in 10 days after receiving confirmation.  (UCC § 2-201(2))

2 Goods are to be specially mfr’d and are not suitable for sale to others in normal course of business and seller has made substantial commitment toward mfr.  (UCC § 2-201(3))

3 Buyer accepts goods (then enforceable as to goods accepted).  (UCC § 2-201(3))

4 Buyer makes part payment (then enforceable as to goods for which payment has been made).  (UCC § 2-201(3))

III Part perf

A Part perf does not excuse the one-year provision unless perf is complete on one side (TODO???)

IV Modern trend is for promissory estoppel to take K out of S/F

A Some cts will give rel dams

B Some will even give exp dams

C Cts will always give restitution

V What is req’d in writing (for OTHER THAN sale of goods)

A Identities of parties; description of subj matter of K; terms & conditions of K

Third-Party Beneficiaries

I EXAM APPROACH

A Classify third party as incidental or intended (or donee or creditor) bene

1 Intended may sue; incidental may not

B Consider whether any defenses avail to promisor against the promisee

C If promisor and promisee have attempted to modify K, and if 3d party has right to enforce, consider whether rights of 3d party have vested

II Classification of benes

A Old rule:  (Lawrence)

1 Creditor bene = bene of promise whose intent was to discharge obl owed to the bene

2 Donee bene = bene of promise whose intent was to confer a GIFT or a RIGHT on bene

a Ex: car dealer contracts w/ ins co to indemnify all customers of dealer against fire or theft for one year.  Customer of car dealer is donee bene under “right” theory, not gift

3 Others = incidental benes

B Modern view:  (Rest § 302)

1 Intended bene = bene w/ ELTS:

a Recognition of right to enforce in bene is appropriate to effectuate INTENTION of the parties under the K

b AND perf of promise will satisfy obl to pay money to bene OR promisee intended to give bene the benefit of the promise

C Eisenberg’s view:

1 Allow 3d party to enforce where:

a Allowing 3d-party bene to sue serves promisee’s intention under the K

b Allowing 3d-party bene to sue doesn’t expose promisor to greater liability than he intended to assume

III Common situations:

A Would-be legatee.  May enforce as donative benes.  (Hale v. Groce)

B Government contracts

1 Rest view.  Enforceable where:  (Rest § 313)

a Terms of K explicitly or impliedly provide for 3d-party liability

b OR the gvt agency is subject to such liability and a direct action against the contractor is consistent w/ the terms of the K and the terms of the law authorizing the K (in other words, citizen could sue gvt agency directly)

IV Defenses

A Defenses promisor could have asserted against promisee

1 Promisor can use any def against bene that he could have used against promisee.  (Rouse heater case — fraud C/A)

B Defenses promisee could have asserted against bene

1 Gen’y, promisor can’t assert against bene defs promisee could have asserted against bene

a Ex: Rouse’s promise to pay bene money in Rouse heater case

b EXCEPTION: where promisor has promised to pay whatever promisee’s liability was.  For example, had promisor in Rouse heater case agreed to “assume promisee’s liability to bene,” rather than simply agreeing to “pay bene money”

V What can benes seek?

A Donee bene CAN’T sue promisor for dams, b/c promisee didn’t owe donee bene a duty (by definition).  But donee bene can seek spec perf of promisor’s promise to promisee

B Creditor bene can sue promisor or promisee (on orig obligation)

VI Termination / modification of bene’s rights

A 3d-party bene’s righs can be modified or terminated until they vest

B When do 3d-party bene’s right vest?  ELTS:  (Rest § 311)

1 Bene manifests assent to the promise on invitation of parties

2 OR bene brings suit to enforce the promise

3 OR bene materially changes position in reliance

1

