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1. Was there a valid contract formed?

a. offer and acceptance 

b. CD 

c. indefiniteness

d. reliance

e. implied

f. unconscionability/non-disclosure/mistake

2. If so, is there an absolute duty to perform?

a. impracticability

b. frustration

c. discharged: rescission

3. If contract breached, what are remedies?

a. expectation/economic waste

b. specific performance



Doctrine of Consideration

· Foundational concept of contracts theory: something must be exchanged
1. Limits of Contracts

· Contracts, as legally enforceable promise, may not be appropriate for some forms of social ordering.

a. Definition:  K is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
b. Rule: Contract is unenforceable if it is contrary to law, public policy, or morals.

( Cheater spouse pay; K violates CA law; not enforceable.  Diosdado

( Surrogate mom won’t let go; violates law and public policy to have surrogacy; K void.  Baby M

c. Rule: Oral agreement between husband and wife not considered a marital contract; neither are certain contracts meant to be performed perpetually.

( mother-in-law moves in; oral agr no K, good faith effort.  Koch.

d. Rule: Law cannot entangle in matters of religion, so courts can only enforce secular aspects of religious agreements. 
( Beth Din no go; ct enforce secular part only.  Avitzur.

e. Radin’s Market-inalienability

i. human desire for non-commodification certain things that are central to our understanding of being humans

ii. can’t have market for infants, organs

iii. If rich father wants to pay for kidney for daughter, and poor woman wants to sell, then why not?

2. Donative Promises, Form, and Reliance

a. Simple Donative Promises

· No legal obligation created in a donative promise, so can retract if I want to.

i. Rule: In classical contract law, only bargain if there is CD, though relied upon, agreement was not enforceable because of lack of CD.
( sister-in-law relies on promise and moved in, then kicked out; no reliance principle, so no K.  Kirksey

i. Rule: Modern K law: Reasonable reliance now enables promise to be enforceable 

( Woman relied on retirement promise to retire: relied upon, thus K binding.  Feinberg

BUT

( Man makes annual visits to see if pmts continue, going to retire anyway, no reliance = no K.  Hayes.

ii. Rule: Promise to make gift not enforceable as such; no CD.

( note to boy stating value received, when in reality not, is not sufficient consideration to enforce aunt’s verbal promise of gift.  Dougherty.

iii. Conditional promise

1. Conditional bargain promise: performance of condition is price of promise 

2. Conditional donative promise: performance of condition a means to make the gift (e.g., walk around the corner and buy yourself a coat)

b. Nominal Consideration

i. Got to mean it when you give CD; nominal would not do.

ii. Rule: Nominal or moral consideration not sufficient CD to make contract enforceable—must be something of value.

( 1cent for $600, no K. Schnell.

Nominal considerations can be valid, but fraud and duress suspected.  

c. Reliance

· Unfair to have someone rely on your promise and suffer a detriment only to have you rescind your promise.

i. Promissory Estoppel [RS90]

A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

ii. Three factor test

1. Reasonableness of reliance by promisee

2. Foreseeability to promisor 

3. Prevention of injustice

iii. Examples:
B promises to pay A pension of $ 200 per month when A retires. A retires and forbears to work elsewhere for several years while B pays the pension. 

( B's promise is binding.

Stout
Volatile liquor market in Indiana; P relied on D’s verbal assurance and rejected offer; later got a lower offer. 

( K is binding, P entitled to reliance damages: depreciation of value as a result of reliance on promise.
Walters
P invested own money with reasonable reliance on anticipated profits, D broke promise 

( D liable for anticipated profits, not just cost of moving—expectation damages given.

Bargain Principle and its Limits

· Contracts 101: To have a valid contract, you must have a mutual assent to the exchange and a consideration.
3. Bargain Principle

a. Definition: The formation of a contract requires a bargain in which there is a manifestation of 

i. mutual assent to the 

ii. exchange 

iii. and a consideration. [RS17]

b. Requirement of Exchange [RS71]

i. To constitute CD, a performance or a return promise must be bargained for.
ii. A performance or return promise is bargained for if it is 

1. sought by the promisor in exchange for his promise and 

2. is given by the promisee in exchange for that promise.

iii. The performance may consist of 

1. an act other than a promise, 

2. a forbearance, or 

3. the creation, modification, or destruction of a legal relation.  
4. performance or promise could be given by another person.
A receives a gift from B of a book worth $ 10. Subsequently A promises to pay B the value of the book.

( There is no consideration for A's promise. This is so even though B at the time he makes the gift secretly hopes that A will pay him for it.

iv. Rule: If the requirement of consideration is met, there is no additional requirement of 

1. a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee.

2. equivalence in the values exchanged; or 

3. “mutuality of obligation.”

v. Rule: No benefit to promisee necessary so long as he gets what he bargains for.
Hamer.

Uncle Willie promises sum to nephew for not smoking

( K is good; no benefit to Uncle, but got what he bargained for; nephew forbearance = CD. 

Batsakis.

Greek drachmae in WWII: little money now, pay back a lot more later.  

( K upheld, hard bargain, but got what bargained for, a little money now may be worth a lot during the war.

vi. Rule: Detriment = CD.

VP if you get MBA; 

( K upheld, she suffered legal detriment—gave up privilege of refraining from MBA program.

vii. Rule: Tough bargains are still valid.

unfair lease, not to P’s advantage, but tough ( K upheld

viii. Rule: Tough bargains w/o duress are valid.

Stock family dispute: no duress induced by party ( K upheld




BUT

Shipwrecked and auction goods as CD for getting saved ( K not valid; naval salvage law apply.

4. Unconscionability

· If K is unconscionable at the time made, a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term.  [RS 208 and UCC 2-302]

· Procedural unconscionability: unconscionable bargaining process.

· Substantive unconscionability: unconscionable terms w/o regard to process.

a. Rule: Unconscionability measured not just by prices, but also by means.

People v Two Wheel Corp
Unconscionability not just measured by prices; prices not excessive, but achieved through unconscionable means.
b. Rule: Unconscionable Ks cannot be enforced.

Williams v. Walker-Thomas Furniture 

Default on one month in furniture repayment, repossess all

( unconscionable at time K formed, can’t be enforced. 
Maxwell v. Fidelity Financial Svcs 

Expensive broken water heater

( unconscionable to sell to woman; novation cannot cancel unconscionable K. 
5. Mutuality

a. Classical rule: both parties bound or neither bound.

b. Modern K law erodes this with exceptions, will not cancel K for trivial want of mutuality.

c. Illusory Promise: No K because party is not constrained in terms of alternatives, lacks mutuality of obligations (e.g., I may buy wheat from you.)

d. Rule: K formed even if subject to certain conditions solely dependent on one party.

Scott v Moragues.

Charter vessel to ship lumber, K based on condition of actually buying ship, entirely dependent upon will of D to buy or not.

( K formed, and duty sets in after condition fulfilled (D brought ship).
e. Rule: Sales K is void if entirely dependent on the will of one side.

Wickham v Farmer’s Lumber.

Coal shipping dispute; agreed to buy, but not how much.

( sales k is void when conditioned solely on will of one side.
f. Rule: Executory parts of K not binding (parts that could be cancelled at any time)

Miami Coca-Cola v Orange Crush 

license agr with proviso that one party can cancel at any time; 

( remaining executory parts of K not binding and cannot be enforced. 
g. Rule: Some cases lack explicit mutuality, but K nonetheless valid because duty undertaken or action by one side could give it sufficient CD. 

Lindner v Mid-Continent Petroleum 

lease of filling station; one side could terminate on ten days’ notice.

( no mutuality, but duty undertaken by both sufficient CD, k upheld. 
Gurfein v Werbelovsky 

five cases of plate class, buyer could cancel if plates not shipped yet; Seller didn’t send, buyer sued.

( no mutuality, but seller could make valid K by shipping ASAP. 
Harris v Time.

Kid sues Time for promise; open letter for free watch, D argued lack of mutuality

( court found opening letter is CD.  
Wood v Lucy, Lady Duff-Gordon.

exclusive right to endorse and market her designs; no promise to Lady

( acceptance of deal an implied promise to faithfully carry out duty of distributor.  
h. Rule: K subject to satisfaction clauses are valid assuming judgment in good faith and reasonable; not an illusory promise.

Mattei v Hopper.

agreement subject to satisfactory lease

( K upheld because satisfaction clause subject to reasonableness and not arbitrary.  
Laclede Gas v Amoco Oil.

gas K, Laclede right to cancel at any time, no such right for Amoco.

( K upheld because right to terminate cannot be arbitrary or unrestrained; could not build a system distribution system after signing K. 
i. Rule: Illusory K can be enforceable once relied on.

Grouse v Group Health 

job offered to someone else; 

( no K existed in fact, but Grouse relied on it, company made bad faith effort to hire him, could recover damages.  
6. Legal Duty as CD

a. Rule: Cannot receive something to do X when it is already part of one’s duty to perform X

b. Why?: no detriment incurred for purposes of CD.

Gray v Martino 

PO seeks to recover award for finding stolen jewelry.

( no K, service rendered part of his duty as public servant.  
c. Rule: However, if incurs slight additional duty, then there is CD.

Denney v Reppert 

Reward for catching bank robbers.

( Sheriff who worked in different jurisdiction could claim reward, no legal duty to catch robbers in that jurisdiction.  
d. Modification of K and Legal Duty

i. Rule: Generally cannot be modified to benefit one party, although courts allow modification if need arises from unanticipated events

Lingenfelder v Wainwright Brewery 

Architect refuses to finish job, brewery give extra money to get him to complete.

( no K, building and designing part of orig. K, duty to finish, no CD for extra money. 
e. Accept part payment of debt

i. Rule of Foakes v Beer: 

· pay lesser sum right now to clear entire debt

· payment of lesser amount cannot cover total debt because of no CD, debtor required to pay anyway

· would be OK if some CD, piece of cake, was offered as well

ii. Modern trend 

1. To limit application of Foakes, UCC 2-209 said agreement to cancel larger debt OK and no CD needed so long as parties acted in good faith.

2. Rationale: money now to a creditor may be more valuable than full amount at later time.

7. Modification and Waiver of Contractual Duty

a. Rule: Modification of executory parts of K allowed if 

i. modification is fair and equitable in view of circumstances not anticipated by parties when K made.  RS89.

b. Rule: Modification cannot be valid if extracted under duress.

Austin v Loral 

Navy sub-K modified terms under duress (impending deadline with government). 

( no K.
Schwartzreich v Bauman-Bash 

Written k for employment; better offer, so negotiated and got more.

( K upheld, D not in duress, old K voluntarily torn up.  
c. Rule: Full payment liability check accepted constitutes accord and satisfaction.

Flambeau v Honeywell 

Disputed programming services.

( D accepted reduced check in full payment of liability; P offered in good faith; K upheld.  
d. Rule: Modification to orig. K allowed when unforeseen changes occur plus no duress.

Angel v Murray 

More $ to refuse-collector but city exchanges nothing, violated pre-existing duty rule?

( modified K upheld, city under no duress, collector did not foresee increases in residential units. 
e. Rule: Accepting less money to settle for total generally not acceptable, but if incurs new indebtedness or reliance, then enforceable because of CD.

Sugarhouse Finance v Anderson 

Company agreed to accept less for total amount; debtor borrowed money from another creditor to pay off, then company refused

( k upheld, new indebtedness = sufficient CD, plus reliance.  
f. Accord and Satisfaction

i. Executory accord: promise to accept some other obligation in fulfillment of original K

ii. Accord enforceable, but does not discharge existing obligation of original K until accord performed—called “accord and satisfaction.”

1. A owes B $1000 in 30 days, B said A can give him $1100 in 60 days; until A pays, he is still obligated by original K.  If A breaches promise, B can sue for damages under original K or executory accord.

iii. Substituted K

1. Similar to executory accord, but duty to original K immediately discharged and replaced with new K.

2. Generally find for substituted K when duty in original K is disputed, unliquidated, not matured, performance other than money—otherwise, find for executory accord.

3. Level of formality also helps to distinguish—oral, accord; written, substituted K;

g. Waiver
i. Only conditions of K can be waived, not material terms (would need CD and probably a modification); if CD supports waiver, then binding.

ii. Rule: If continued performance even after learning of non-occurrence of condition, then performance treated as implicit waiver of condition.

K to write books w/o booze; West performed K despite writer’s continued drinking, indicating that it waived that condition.  Clark v West

iii. Rule: Implicit waivers are binding once performed

Buyer failed to pay within 30 days as specified in K, so seller stopped shipment; but history shows that payment always about 90 days; implied waiver of condition, seller must ship. Cassidy v Snydergeneral

8. Past Consideration

a. Rule: Past CD—detriment suffered in past, pre-existing debt, services already received—no good for K.

Mills v Wyman (1825)

P took care of adult son, then father agreed to reimburse, but reneged.

( no K, no CD for father’s promise, care of son happened in past; father has no legal duty to adult son. 
b. Exception Rule: If justice requires it, promise in return for past CD may be enforceable.

Webb v McGowin (1935)

P saved D’s life, crippled himself; promised to pay, but estate stopped after D’s death.

( K upheld, material benefit to D in past constituted CD; strictly speaking no K because no CD, but justice requires it.  
c. Rule: But enforceability of promise depends on extent of past material benefit and detriment.

Harrington v Taylor 

Saved man’s life, but had hand mutilated; man promised to pay, then reneged.

( no K, insufficient CD (different jurisdiction, damage not great enough?) 
Remedies

· OK, there is a valid K, but someone breached.  What can I recover?
9. Three types of remedies

· Expectation: based on K price, put V in position he would have been in if promise had been performed; included incidental damages such as cost of shipping goods

· Reliance: based on non-breaching party’s costs; place him in position of promise not made.  
· Restitution: based on benefit conferred; pay back to V 

· Remedies generally clear-cut in financial matters, less so with opportunity costs.
10. Expectation Measure

a. Standard Measure: cost of completion – K price remaining to be paid (+ incidental + consequential damages)

i. Incidental: cost spent in mitigation, reasonable efforts to avoid loss

ii. Consequential: losses foreseeable from breach

b. Rule: Restore promisee to level of promise fulfilled.

Hawkins.

Hairy hand; no damage for pain because part of operation

( damage = value of promised minus value now.  

US Naval v Charter Commun.

Paperback Red October sold too early.

( damages = what Naval would have sold had paperback not issued early; cannot claim all of D’s profits.
c. Rule: No award that would make P better off than performance of K.

Louise Caroline Nursing Home v Dix Construction
Builder didn’t finish on time.

( no compensable damages, no costs from delay; no award that would make P better off than performance of K.  

d. Diminished Value Rule: value as promised – current value (+ incidental + consequential damages)

e. Rule: If cost of performance far exceeds diminution in value as a result of breach of performance, then consider economic waste, disproportionality, and good faith  to determine damages.

Peevyhouse.

Mining nightmare; cost of performance far exceeds diminution in value; damages should not be “grossly disproportionate” to results.

( economic waste in cost of performance, held for diminution in value.

Schneberger v Apache Corp 

Construction company didn’t clean up polluted water, as promised; despite new act to protect environment, damage still measured in diminution value

( test of gross disproportion applies
Droher.

Sagging house; cost of performance far exceeds diminution in value; plus good faith effort

( held for diminished value.  

Eastern Steamship.

Government agreed to restore WWII ship; cost of restoration more than value of ship after restored; owner no plans to restore with money

( remanded to determine cost of ship.

Grossman Holdings v Hourihan 

House wrong exposure; economic waste if reconstruct house.

( held for diminution damages: back to trial to determine value of house K’ed for and house as built.  
f. Rule: If performance has special meaning, then even if cost of repair exceeds diminished value, former applies.

Elmira.

Swimming pool beams; cost of repair far exceeds diminution in value

( held for cost of repair; 1) D poor oversight, and 2) P need aesthetic swimming pool for regional events.

g. Rule: Compensation should be allowed for lost of amenity from breach of full performance.

Ruxley. 

“lost some fun”; pool not deep enough.

( held for loss of amenities; cost of repair would result in windfall; no actual monetary damages.  

h. Breach by buyer/owner

i. Standard measure: profits + costs incurred by contractor/seller prior to breach – amount already paid ( + incidental + consequential damages)

ii. Restatement 347: K price – costs remaining to be incurred by contractor – amount already paid ( + incidental + consequential damages) (- replacement job) (- salvageable materials).

iii. Rule: Seller/performer entitled to costs of work done so far, plus expected profits, less amount already paid prior to breach.

Aiello Const v Nationwide Tractor 

K to level area, D stopped payment after five months.

( P entitled to costs of work done so far, plus expected profits if K were to be completed, less amount paid by D prior to breach.  
iv. Rule: Lost volume seller: even if seller finds another customer and make just as much, still deserves compensation for breach if it is a lost volume seller (many customers); could have sold two.

Wired Music v Clark 

Three yr K, left after 12 months, P found new customer; P sued for lost profits from D’s leaving.

( lost volume seller entitled to profit even though a replacement found, could have sold two.
Neri v Retail Marine Corp 

Buyer to buy boat, puts deposit, got sick, cancel K, but boat already delivered to seller, sold to someone else later; 

( held for seller, who could have made two sales; damages = profits plus incidental costs for seller for storing and re-selling ship.
v. Rule: Overhead costs (operational costs) are not subtracted from total revenues in calculation of damages.

Vitex v Caribtex 

K breached, overhead expenses subtracted from total revenues?  

( NO, overhead is fixed, would incur regardless of K.  
i. Breach by seller

i. Measure 1: cover price – K price (+ incidental and consequential damages)

ii. Measure 2: market price at time of breach – K price ( + incidental + consequential damages)

iii. Rule: Give buyer benefit of bargain.

Continental Sand v. K & K Sand 

Sold stuff with defective warranty.

( damages = cost of repair (rather than diminution) to give buyer benefit of bargain.   
Burgess v Curly Olney’s 

Three combines not delivered, seller sold to someone else for higher profit; 

( held, for buyer, but only for down payment; [bad lawyering, buyer did not prove difference between market price and K price or consequential damages].  
iv. Rule: Bring buyer to level of promise fulfilled—lost profits, all incidental expenses, etc. 

Delchi Carrier v Rotorex Corp 

Air compressors to Italy fails specs.

( bring to level of promise fulfilled: lost profits, expenses at remedy, cost of handling rejected compressors, etc.
v. Rule: Buyer can get money for cover plus difference or damages for breach.

1. cover = purchase of goods on open market for breached product

KGM Harvesting v Fresh Network 

Lettuce producer breaks K, sells to another buyer for higher profit; buyer covered in good faith.

( recover for difference between cover and K price.  
j. Mitigation

i. General Rule: When K cancelled, party must seek reasonable alternatives to mitigate damages; otherwise, cannot recover for damages that could be avoided.

Rockingham.

Political dispute led to cancellation of K to build bridge; bridge company continued anyway.

( cannot recover for work done after notice of cancellation; should have stopped and sued for damages; no right to pile damages.  
ii. Rule: Parties must find reasonable ways to mitigate damages.

Madsen v Murrey.

Special pool tables made but order cancelled; seller dismantled and used for firewood.

( held for buyer; seller had duty to mitigate damages by trying to resell.  
In re Kollett Aircraft Corp 

Seller breached, buyer had two bidders, pick higher priced one because could deliver right away.

( ct ruled reasonable though did not mitigate seller’s damages. 
Bank One v Taylor 

Bank froze P’s assets; claims P could have mitigated damages by selling own assets

( held for P, mitigation must be reasonable, not substantial sacrifice of person.  
SJ Groves v Warner 

Bridge-builder, P knew that D would breach on K, could have hired another co.

( held for P, option to hire someone else open to both, burden of mitigation rests with party who breach.
iii. Breach of Employment K by Employer

1. Rule: Employee receive salary promised minus amount earned elsewhere, if any; no need to take inferior job to mitigate.

Shirley Maclaine Parker v 20th Century Fox 

K to star in a movie; employer breached, offered another movie.

( full damages awarded because new movie substantially different from original K; rule = amount of salary earned less amount earned from other job; must be comparable job.  
iv. Rule: No need to take inferior job, but if in fact took it, then part of reduction in damages.

Mr. Eddie 

3 yr employment K; discharged early; made $X on another job and spent $Y looking

( recovery should be K – X + Y.
11. Foreseeability and Certainty 

a. Rule: Lost profits from breach of performance recoverable only if 

i. foreseeable to reasonable person in his position AND
ii. put on notice of special fact.

b. Rule of Hadley v Baxendale:
Mill’s broken shaft; D (carrier) did not transport shaft quickly enough.

( P can’t recover: 

· lost profits not foreseeable to reasonable person in D’s position; can’t be expected to know that shaft vital to business operations

· D was not put on notice of special fact that shaft crucial to P’s profits.

Victoria Laundry v Newman 

Delayed boilers for laundry.

( held for P, D knew at time of breach that action would result in serious possibility of lost profits for P; what else could giant boilers be for? 
Koufos v Czarinknow 

K’ed ship to deliver sugar, delayed; price of sugar dropped.

( held for P to recover for lost value; D should have known that sugar to go to market, that another ship was to arrive with same cargo.
Hector Martinez v Southern Pacific 

Strip-mining machinery delayed.

( machinery has use value, should have been foreseeable.  
c. Rule: Future lost profits granted only if reasonably certain.

Kenford v Erie County 

Breach of K for domed stadium.

( no future damages granted because too much uncertainty as to future profit; “whim of public, fickle of support.” 
BUT

Ashland Management Inc v Janien 

Investment using computerized model.

( future profits relatively certain, granted.
i. Tough cases: uncertain but courts granted damages anyway:

Rombola v Cosindas 

P trained D’s horses, before race took them away; sued for future winnings.

( damages granted even though horse-racing highly uncertain; court ruled high probability of winning.
Contemporary Music v. Famous Music 

Breached music K.

( granted damages on lost royalties even though hard to predict future sales given public fickleness; used projected profits from record sales.
12. Liquidated Damages

a. Fixes amount of damage in case of breach, but can’t be used as penalty for breach of K.

b. General Rule: Valid liquidated damage must meet two requirements

i. at time of K, extremely difficult to estimate or ascertain actual damages

ii. must be reasonable, good faith forecast of damages.

c. Examples:

Wasserman’s Inc v. Middletown 

P leased space to D; cancellation clause pays for renovation and compensation costs.

( court found compensation clause unreasonable estimate of profit (based on gross receipts), looks more like penalty; unenforceable, must be reasonable and good faith attempt to estimate damages.
Lee Oldsmobile Inc. v Kaiden 

Deposit for car; cancellation clause states: retain deposit for breach.

( clause no good; actual damages can be calculated easily, buyer entitled to recover deposit minus damages.  
Hutchinson v Tompkins 

Land sale, liquated damages clause states: keep $10,000 deposit.

( clause is good; a penalty only when damages are readily ascertainable at time of K; sale of land uncertain, market fluctuates, therefore, not a penalty clause.  
13. Specific Performance

a. Specific performance granted only if:

i. Damages do not suffice to protect injured party,

ii. Extremely costly to determine or for court to enforce,

iii. High probability of error in assigning damages.

Walgreen.

Signed 30 yr lease with clause not to lease any space to another pharmacy; inj. relief granted against landlord.

( injunction upheld, cost of damages difficult and costly to forecast, inj. will lead parties to negotiate.  

Van Wagner.

Billboard over midtown tunnel; D breached, P wants specific performance.

( denied; only grant when damages uncertain in value, risk of over/under-estimating; uniqueness of location doesn’t count; P can be compensated in monetary terms.  

14. Interpretation 

a. Rule One: Two parties subjectively attach two different meanings, more reasonable one wins.

Lucy 

Big Joke; K signed for sale of land; no reason for P to know that it was a joke especially when there is the formality of K (signed statement).

( K upheld, D thought it was joke, but P did not know.
b. Rule Two: If sincere mistake of interpretation by both sides, both reasonable, then no K, no meeting of the minds. 

Raffles v Wichelhaus.

Two different ships named Peerless.  

( No K, both interpretations equally reasonable. 
i. In these cases, burden of proof falls on P, who argues for a particular interpretation, since he brought action:

Frigaliment.

What’s a “chicken”?  Both sides subjectively intended something else; chicken can mean several things.

( burden of proof on P to show that only narrow meaning was meant; complaint dismissed.  

c. Rule Three: Jointly held subjective interpretation holds, even if it is not reasonable or explicit in K. 

MCC-Marble 

Italian K, both parties agreed that back doesn’t apply; summary judgment granted for D, but affidavits state that both sides intended to disregard back of K.

( remanded to trial to determine facts.
d. Rule Four: If one party intends meaning X and knows the other party to understand meaning Y, then meaning Y prevails.

Embry.

Another year of work wanted; P asked about extending another year or else leave, D responded: “Go ahead, you are all right.”

( held for P, reasonable person in P’s situation would interpret D to mean another year, and D should know this.  

e. Rule: Subjective understanding of intent doesn’t touch on objective factors but it counts, especially in oral K when terms are not explicit or written out in order to elucidate intent.

Kabil 

Oral K for helicopter services.

( testimony of subjective understanding of intent allowed; in oral K, manifested assent must be constructed from evidence of negotiations or other past conduct.  
f. Rule: When terms not explicit, courts will read in reasonable interpretation of what parties meant or would have meant had issue been presented.

Haines.

Sewer extension dispute: K doesn’t state duration.

( court read into it reasonable terms, i.e., so long as city needs clean water; not obligated to new areas or extensions that would overload demand.  

Spaulding.

Couple divorced, agreed to provide for son; joined Army, still pay? 

( purpose of agreed was to provide for son, when in Army, provided for by govt, when out to go to college, then pay resumes.  

Lawson.

Logging dispute, D takes an extra year as per K.

( denied, extra year only if high water prevents logging in two years time.  

15. Usage

a. Rule: K interpreted in terms of trade usage if parties know or had reason to know of such usage.

Berwick.

5000 copies @ $.561; per volume or per set?

( question of whether common usage applies since both parties in book business; should go to trial to determine facts.

Hurst.

Horse meat scrap: “less than 50% protein” = less than 49.5% in trade.  

Flower.

P, rookie painter, doesn’t know that K means paint all rooms in building; doesn’t want such a K

( no K because rookie not expected to know, no damages awarded to D.  [P wants damages for not knowing the rules!]  
Mechanics of Bargain

· What is the process of contract formation?  How do we understand the terms of the contract?

16. Offer

· General Rule: Manifestation of present willingness to enter into a bargain; reasonable party would think that a mere assent would conclude a bargain.

a. Rule: Invitation to deal not an offer; only shows an intent to negotiate; initial promise requires further expression of assent.

Lonergan.

Letter to buyer stating location of land and price; also told prospective buyer of other buyers, so he must act fast 

( not an offer, no firm intent to sell to that person only.  

b. Rule: Advertisements generally invitations to deal rather than offers.

Fisher.

Window display of switchblade knife with price tag.

( in K law, only an invitation to deal, not an offer to sell.  

c. BUT ( Rule: If ad is definite and certain in terms, nothing open to negotiations, performance required, then it is an offer.

Lefkowitz.

Ad said come first thing in morning, stole for $1.

( ad is clear, definite, explicit, performance expected; offer sealed when performed. 

Nebraska. 

“I want $2.25 per cwt for this seed”

( no K, not specific enough in terms of delivery or amount. 

Moulton. 

“Shall be pleased to receive your order.”

( no offer, invitation to deal.

Fairmount.

Letter quotes prices for fruit jars for “immediate acceptance”

( offer, a definite offer to sell.  

17. Termination of Power of Acceptance

a. Rule: Expiration or lapse, either fixed time or reasonable time, will terminate power to accept.

Akers v JB Sedberry Inc 

P flew to TN to offer to resign; D gave P impression that offer was rejected or at least did no respond in reasonable time; 

( later letter to accept resignation no good because P’s offer no longer open.  
b. Rule: Counteroffer is rejection of offer that terminates one’s power of acceptance.

Ardente v Horan 

P accepted offer to buy house, but added that he would like the furniture to remain

( no acceptance because it came with conditions; acceptance must be clear and unequivocal.  
c. Rule: Power to accept not terminated by inquiry into offer or acceptance coupled with request for different terms.

Livingstone v Evans 

Buyer’s counter-offer terminated offer, but seller renewed it by implication when it refused to reduce price (but offer as is).

( K upheld when buyer decides to buy at original price. 
d. Qualified or conditional acceptance = accept term but conditional on something else or qualified.

i. Rule: unconditional acceptance coupled with request is OK

Culton v Gilchrist 

Tenant accepts lease but would like to build a cook room.

( acceptance valid because cook room request doesn’t affect acceptance (would do it irregardless) 
ii. Rule: grumbling acceptance OK: 

Price v OK College of Medicine 

disgruntled professor accepts offer and offers his opinion.

( acceptance valid, just a complaint, but he accepted.  
iii. Rule: implied changes and terms = acceptance:  

RI Dept of Transp. v Providence 

Buyer accepts offer and reminds Seller that name has to be changed and no need to remove track.

( acceptance valid because change of name is expected and not removing track a benefit to seller.
e. Revocation

· General Rule: Prior to acceptance, offer can be revoked, terminating power of acceptance

i. Rule: Without CD, firm offers—to remain open for a certain period—can be revoked.

Dickinson v Dodds.

Bargain could not be concluded unless offer accepted; D received no CD for his promise to hold offer open; before P got to D, D had already sold to someone else and P knew of this.

( no K, P’s knowledge of sale to someone else = revocation.  
ii. Rule: If CD exchanged in firm offer, then offer is irrevocable for duration of offer.

Ragosta v Wilder 

“Fork Shop”-- $88K, meet at Bank, provided not been sold; no CD for promise to keep offer open; P never accepted offer, only preparing to accept.

( D could revoke at any time before P accepts.  
iii. Rule: Reliance induces irrevocability.

Drennan v Star Paving Co 

contractor submits mistaken bid of subcontractor; bid silent on revocation, but reasonable to suggest that if lowest bid, then will accept.

( can’t revoke offer; contractor already relied on (and accepted) sub-contractor’s implicit acceptance (offer of bid).
iv. Rule: Offeror’s death or incapacity generally terminates power of acceptance

18. Modes of Acceptance

a. Rule: Performance usually indicates acceptance.

Klockner 

estate to stepchildren; oral promise to bequeath but never executed.

( P performed services for step-mom, latter agreed to bequeath; motive for concluding K immaterial; unless otherwise stated, performance usually indicates acceptance.  
Simmons.

fishing contest; $25k prize or gift?  

( offer is unilateral K, binding once other side performs; P did not need knowledge of contest when fish caught so long as he knew of it afterwards to claim prize [no issue at all if he really didn’t know].  
b. Rule: Notice of performance can be notice of acceptance.

Carbolic Smoke Ball 

no flu if use smoke ball correctly or else 100 pounds.

( K binding; company made offer to anyone who performs conditions described in ad; lady’s performance = acceptance; notice of performance = notice of acceptance. 
c. Rule: Generally no need for notice of performance unless party doesn’t get info in reasonable time.

d. RS 54: 

i. When offer invites offeree to accept by performance, no notification is necessary unless specified.

ii. If offeree accepts but has reason to know that offeror has no adequate means of learning the performance with reasonable promptness and certainty, then contract is no good unless 

1. offeree exercises reasonable diligence to notify offeror.

2. offeror learns of performance within reasonable time.

3. offer indicates that notification no required.

Bishop 

D promise to repay P for providing for former’s brother; D, long distance from P, never received letter from P to confirm money given.

( normally act is sufficient as acceptance, but if this knowledge does not get quickly to promisor, then notice needed; new trial to determine whether or not P did all he was reasonably required to do to notify D.
e. Rule: K binding when acceptance understood.

International Filter 

dispute over when accepted; P give offer to D, D accepts, P OK’ed, sends back to D to confirm order; D then countermanded offer, P refused.

( K binding, D no need to further notify of acceptance of P’s acceptance when understood to be accepted.
f. Rule: Acceptance by conduct, continued performance.

Polaroid 

waste disposal mess; D agreed to indemnification, but never returned acknowledgment copies of order with indemnity language; spills occurred, D refused to indemnify because it claimed it never returned acknowledgement, thus never accepted.

( held for P, D never refused terms and always performed, did not state that return of copies is sole means of acceptance, silence indicates assent in this case.
19. Subcontractor’s bid

a. Rule: Listing subcontractor in general bid not acceptance of its offer.

Holman Erection v Orville  

P used D’s bid to win, but then offered K to someone else.

( no K, listing a subcontractor in a general bid not an acceptance; plus D did not rely on bid, but P did, so former is bound to latter, not vice versa.  

Williams v Favret 

sub-K-er said if our estimate used, let us know by date or else withdrawn, estimate used and notified, later general wins bid but gives to someone else.

( held, no K, notification of use of estimate not an acceptance; using subcontractor’s bid not an acceptance

[dissent: communication is acceptance, why else notify?] 

b. Rule: If CD given, then listing bid could be binding as acceptance.

Electrical Construction v Maeda Pacific 

sub-k said that it will only agree to bid if it is lowest bid and general win and awards it to sub-k.

( held, for sub-k, there was CD; sub-k’s bid = CD for promise to award if selected.

c. Exceptions: local custom may dictate that general and sub-k bound by use of bid.

Industrial Elect v Bosko 

custom in community dictates that if general used sub-k’s bid, then bound to use sub-k.

Loranger v Hauserman 

general k sued sub-k because latter refused to enter K with its estimate.

( held for general, his submitting of bid is acceptance of sub-K’s offer.

20. Failing to reject and silence as acceptance

a. Rule: Late or defective acceptance may be an offer to offeror, and offeror’s silence is good as acceptance provided offeree takes benefit and expects to pay for it. [RS 70].

Phillips v Moor 

hay buying dispute; P accepted offer, a bit late, but D did not respond either way

( held, K binding, D did not notify P that offer no longer open and did not object to lateness = acceptance of P’s offer (P’s late acceptance becomes an offer).
b. Rule: Silence does not ordinarily mean acceptance except in following cases: 

i. offeree takes benefit, had opportunity to reject, and reason to know other party expects compensation 

ii. offeror has stated or given reason for offeree to understand that assent could be manifested by silence AND offeree intends to accept by silence or inaction. 

iii. previous dealings establish that it is reasonable for offeree to notify offeror if he intends not to accept. [RS69].

Vogt v Madden  

tenant-landlord dispute over crop; P mentioned desire to grow beans, D make no indication as to yes or no.

( held for D, no K, silence does not ordinarily mean acceptance, did not meet any of the elements of RS 69.
c. Exceptions: silence and/or unreasonable delay in reply could imply acceptance in some cases.

Cole-McIntyre v Holloway 

D never received from P (salesman) of acceptance or rejection of order; P in regular contact with D.

( held K binding, P did not act within reasonable time and silence = acceptance in this case; duty of merchant to respond in reasonable time.  
Kukuska v Home Mut. Tornado Ins 

Farmer applies for hail ins, company did not respond until a month later, right before major hail storm.

( held for farmer, if rejected in timely fashion, farmer could have found other ins; context governs reasonable time. 
Hobbs v Massasoit Whip 

P sends eel skins to D, D retained them for some months then refused to pay.

( held for P, D had duty to act on offer, silence + unreasonable time of retention lead P to think acceptance.  
Austin v Burge 

D receive two-year subscription, wants to cancel after expiration, but keeps receiving papers, keeps paying for them

( held for publisher; notwithstanding orders to stop, D kept taking and kept paying; received benefit from it, liable to pay.
21. Acceptance by click

a. Electronic acceptances OK

Caspi 

forum selection clause bars Microsoft from being sued outside of WA.

( held for Microsoft; clicking “I Agree” is binding; meaning of clause clear, fair, no reason to assume WA offers less protection; electronic medium just as clear.

i. BUT terms and conditions all the way at bottom of webpage, consumer unlikely to scroll down to see; thus no K Ticketmaster
22. Implied-in-law and implied-in-fact

a. Rule: Implied-in-law K granted to remedy unjust enrichment; not a real K, no intentions implied.

Nursing Care v Dobos 

D charged never assented to medical services provided after release

( held for P, implied-in-law K where D received benefits, unjustly enriched if did not pay; D’s medical condition was grave, no question as to propriety of medical care.  

b. BUT To protect D, no officious intermeddler services allowed: services provided must be consented or implied by D.

c. Rule: Implied-in-fact granted when subjectively understood to be K.

Day v Caton 

P built wall, one-half on D’s land; dispute over facts concerning agr to who pays.

( D knew or had reason to know that P expected payment for wall, if didn’t want to pay, it failed to object; acceptance inferred.
Pine River State Bank v Mettille 

oral employment K, later new employee handbook distributed; K modified by provisions in handbook?  

( held, section on job security an offer, employee’s continuing to work = acceptance.
Note: some courts reject contractual status of handbook; rather it is legally enforceable because it is “instinct with obligation”

d. Differences between implied-in-law and in-fact K:

Bastian v Gafford 

P agreed to build office in D’s real property, D asked for firm bid in order to get financing, P refused, D offered to someone else; P sued under implied-in-fact K.

( tr ct ruled for D on in-law K on basis of no unjust enrichment; remanded for new trial to determine facts for in-fact K.

i. in-fact K based on intentions of parties ( implied K ( compensatory damages apply 

ii. in-law K based on unjust enrichment ( no K ( restitution apply

iii. unjust enrichment = recovery when no K, based on value of benefit retained

iv. quantum meruit = based on value of services provided by P

e. Implied K in at-will employment

i. Rule: Power to terminate in at-will settings may be modified if parties agree

Foley v Interactive Data: 

P claims 7 years of employment plus oral promises = implied K of no firing w/o good clause; at-will terms may be overcome if parties agreed that power to terminate modified in some way 

( evidentiary factors supports implied K, years of service, repeated oral assurances
ii. Rule: Employer may terminate unilateral policy provided reasonable notice and no harm to vested interests.

Asmus v Pacific Bell

60 managers sue for policy breach 

R: employer can unilaterally terminate a policy of indefinite duration that it unilaterally adopted with a condition, provided that that condition was of unspecified duration and vested benefits are not harmed 

( majority rule, may terminate with reasonable notice.

iii. Minority Rule: Can’t terminate w/o employee’s explicit consent

DeMasse v ITT Corp: 

R: handbook is implied in fact K, same as other K; continued employment not enough to serve as CD 

( adopted minority view, need offer and assent before terms can be changed.

23. Preliminary Negotiations, Indefiniteness, and Good Faith

a. Rule: No K unless essential terms reasonably certain to provide basis to determine breach and for giving appropriate remedy. [RS 33].

Academy Chicago Publishers v Cheever

widow signed K with publishing company for husband’s uncollected works 

( no K, terms uncertain, nothing on length, time, no mutual assent illustrated

But:

Berg Agency v Sleepworld: 

dispute over document for renting vacant commercial building

( binding K, did not include a few items, but essentials there.

b. For sub-Ks, exceptions: 

i. Rule: Sub-K’s bid binding even though no specific terms yet.

Saliba-Kringlen v Allen Eng. Co: 

P sued subcontractor for withdrawing bid that general used to win bid. 

( held for P, customary to bind sub-K’s bid to general, specific terms to follow.

Crook v. Mortenson-Neal: 

sub-K argued that K contained many new terms not in bidding document, therefore not binding because indefinite.

( held, for general, new terms do not impose materially different terms, bidding doc did not claim to have all terms; just can’t impose new duties.

c. Rule: Agreement to agree on material terms in future not enforceable.

Joseph Martin Delicatessen v Schumacher: 

Landlord to Tenant for five-years, agreed that T may renew, rent to be decided. 

( held, for L, no K, agreement to agree in future with material terms left out is unenforceable.

d. Rule: Minority view: reasonable terms should be implied in K when material terms left for future negotiation.

Modenaar v Co-Build: 

sheep farmer signs lease, with renewal option, rent to be re-negotiated; afterwards, landlord asks for high rent. 

( held, for farmer, court adopts minority view, K implied reasonable rent, cites UCC as modern trend. [farmer may entered lease with expectation of reasonable renewal].

e. UCC “gap-fillers”

· lower standards for definiteness, add role of reasonableness.

i. Formation of sale K, any manner to show agreement OK. 2-204.

ii. Price not settled OK, reasonable price at delivery. 2-305.

iii. Place of delivery not specified, then business or home. 2-308.

iv. No time specified, then reasonable time assumed.  2-309.

f. Rule: Negotiate in good faith is binding

Channel Home Center v Grossman: 

Store submits detailed letter of intent to broker, proceeded to expedite agreement; broker sold to someone else.

( held, for store, preliminary agreement generally not binding, but here two parties make a K to negotiate in good faith; intent to be bound, detailed letter, and letter of value to broker.

24. Parol Evidence Rule

a. General Rule: In a fully integrated contract, evidence of prior or contemporaneous oral agreements will not be allowed to vary, add to, or contradict the terms of the writing.

Mitchill v Lath:

oral agreement to remove icehouse as condition for buying house; did not include in written K.

(citing PER, written K strikes out oral K

b. Modern Trend:

· Integrated Agreements: writing(s) constituting a final expression of one or more terms of an agreement.

i. Williston test for integration: base on face of the instrument if it appears complete.
ii. Corbin test: modern courts allowed to consider any evidence to see if parties intended contract to be integrated.
iii. Restatement Rules: 
1. Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish
a. that writing is or is not integrated
b. that integrated agreement, if any, is completely or partially integrated
c. the meaning of the writing, whether or not integrated 
d. illegality, duress, fraud, mistake and other invalidating clauses
e. ground for granting or denying rescission, reformation, specific performance, or other remedy. [RS 214]
2. Evidence of prior or contemporaneous agreements or negotiations is not admissible to contradict a term of the writing. [RS 215].

iv. Rule: Exclude external evidence only if fact-finder is likely to be mislead.

Masterson v Sone
ranch sold, with option to buy back; external evidence of non-assignability to keep in family; not put into K 

( generally, parol evidence bars external, but should be excluded only when fact-finder is likely to be mislead

v. Two views of “contradictory terms.”

1. Rule: Parol evidence only inadmissible if it is inconsistent with written terms.

Hunt Foods v Doliner
written agreement to allow D to buy options; P claims no conditional terms; could oral negotiations be admissible evidence?

( yes, dispute means further negotiations, inadmissible only if contradicts written terms;  interprets “inconsistent” in UCC 2-202 to mean negate.

2. Rule: “Inconsistency”= absence of reasonable harmony.

Alaska v Alyeska

takes wider view of “inconsistency” between written and parol evidence as “absence of reasonable harmony”

c. Merger/integration clause
i. provisions that state written K is entire K between parties: weight to merger is split.

1. integration clause worth a lot; statement that K is entire K between parties

2. not worth that much unless parties intend agreement to be complete expression.

25. Use of extrinsic evidence

a. Plain meaning rule:  If there is no ambiguity on its face and no special meaning attached to words by custom or usage, then the terms of the contract is to be interpreted by its plain meaning and extrinsic evidence is inadmissible to interpret the contract or to show its ambiguity.
Steuart v McChesney
Right of first refusal on farmland; agreed to sell at market price as indicated in county tax assessment rolls; D exercised option, but P refused because price lower than market 

( held for D, plain meaning rule; K said “equivalent” not “not less than”

b. But: Modern trend is more liberal and will consider extrinsic evidence when necessary and/or if language reasonably susceptible.

Amoco Production: under UCC 2-202, lack of facial ambiguity is irrelevant, should still consider extrinsic evidence when necessary.

c. Rule: Traynor standard: even if meaning plain, allow extrinsic evidence on language reasonably susceptible. 

Pacific Gas:

D agreed to fix P’s turbine and indemnify for all loss from injury to property; cover fell over, damaged turbine; D argues only injury to 3rd parties, not to P 

( even though meaning of K plain, Traynor allowed extrinsic evidence on language reasonably susceptible.

Trident Center v CT General Life

P obtained financing with set interest rate, few years later, agreed on rate no favorable, wants to modify; D argued K plain—no modification 

( P wants to add extrinsic evidence to prove its point, would normally reject this since K is clear, but Pacific Gas precedent binds

d. UCC 2-202 on parol or extrinsic evidence: 

i. Terms in written agreement intended as final may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented 
1. by course of dealing or usage of trade or by course of performance; and 

2. by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement. 

e. Rule: Trade usage, course of performance, course of dealing allowed as evidence to explain or supplement contract.

Nanakuli v Shell: 

price is posted at time of delivery, but P argues trade usage and course of performance dictates price protection 

( UCC allows looking beyond four corners to find intent; trade usage OK as long as it doesn’t negate terms; D also performed price protection a few times

Form Contracts

26. Form Contracts

a. Rule: Response with additional terms is acceptance, but when terms differ radically or when acceptance is expressly made conditional on accent to these terms, then it is a counter-offer.

Gardner Zemke v Durham

P orders from D, with its own pre-printed disclaimers; equipment fails warranty specifications, which form governs?

( traditional rule, D’s own form = counter-offer, P’s performance = acceptance

but UCC 2-207 states that response to offer is acceptance despite additional terms, and only a counter-offer when terms differ radically or when acceptance is expressly made conditional on assent to additional terms; 

remanded to determine whether acknowledgment is acceptance or counter-offer; knockout rule applies to conflicting warranties; UCC fills in missing terms
b. Rule: Long course of dealing doesn’t mean common understanding on competing terms.

Transwestern Pipeline:

D’s invoices stated its acceptance conditioned on liability limits, P never assented; will long course of performance indicate establish common understanding? 

( no, held for P’s damages; terms still inconsistent after long years; no side has better claim…

c. Rule: Assent can be shown in any manner.  UCC 2-204.
ProCD 

electronic telephone book with license inside; valid? 

( under offer-acceptance theory, buyer can’t accept hidden terms; 

but court held UCC 2-204 K is good when assent shown in any manner; thus, using CD = acceptance of terms.

Hill v Gateway

computer comes with terms after it arrived; license inside with arbitration clause, keep for more than 30 days = accept; P doesn’t want to accept 

( applies ProCD, keeping for more than 30 days means you accept

27. Interpretation and Unconscionability in Form K Setting

a. Llewellyn theory: adhesion contracts do not show assent to all terms, only to all reasonable terms that do not contradict dickered terms.

i. no one has time to read them all.

ii. only dickered terms constitute the dominant and real expression of agreement.

b. RS 211: Standardized Agreements 

· Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.
c. Rule: No intent to cheat plus clear terms means contract valid.

Sardo v Fidelity

P buys insurance for jewelry business, but “money and securities” terms do not include jewelry 

( K is valid, no intent on company to cheat, P just didn’t read the K, terms clearly defined.

d. Unfair Surprise: Many cases of unconscionability involve unfair surprise, especially in adhesion contracts.

e. Rule: Superior bargaining power plus bad terms renders contract unconscionable.

Weaver v American Oil Co.  

P signs lease with D, with “hold harmless” clause; D gets hurt by P’s employee.

( superior bargaining power versus D, no high school education, no attempt to explain to D fine print, indemnity clause not clearly stated, no real and voluntary meeting of minds, hold for D

Mistake and Changed Circumstances

· OK, contracted signed, everything is ready to go, but parties made mistake as to terms of K, and circumstances have changed.  Now what?

28. Mistake

a. Definition: a “belief that is not in accord with the facts.”

i. Mutual mistake: If both parties have the same mistaken belief.

ii. Unilateral: if only one party has the mistaken belief. 

iii. Existing fact: The doctrines applicable to mistake apply only to a mistaken belief about an existing fact, not an erroneous belief about what will happen in the future.

b. Mutual Mistake

i. Three elements for avoidance of contract by adversely-affected party on account of mutual mistake.

1. Basic assumption: The mistake must concern a basic assumption on which the contract was made. 

2. Material effect: The mistake must have a material effect on the “agreed exchange of performance.”

3. Risk: The adversely-affected party (the one seeking to avoid the contract) must not be the one on whom the contract has implicitly imposed the risk of the mistake. 

a. a party bears the risk when allocated by contract,

b. aware that knowledge is limited but treats it as sufficient

c. the court allocates this risk in the manner that it finds to be “reasonable” in the circumstances. [RS 154]

Early Cases:

ii. Rule: Mutual mistake on item exchanged can be voided by adversely affected party.

Sherwood v Walker 

agreed to sell barren cow, later proved wrong, D doesn’t want to sell at agreed on price 

( OK to rescind K, mutual mistake on what was being sold, great difference between barren and fertile cow

Griffith v Brymer

P gave money to D so that P rent room to watch royal procession; did not know of cancellation at time of exchange 
( K is void, mutual mistake on facts; P adversely affected.

Wood v Boynton (1885)

 P, in need of money, sold stone to D for $1, turned out to be diamond 

( K upheld; no evidence of fraud, both parties thought it was stone; no mistake on material terms at time of K; made bad bargain.

versus
Beachcomber Coins v Boshett  (1979)

Dealers in coin exchange coin for $500; later proved to be fake 

( K no good; both party thought it was real coin, K would be upheld if parties were unsure and $500 just an estimate.

iii. Rule: Future fluctuations in value does not necessarily mean that there was mutual mistake at time of contract formation.

Firestone v Union League

P brought painting from D, both thinking it authentic; later turned out to be false, worth much less 

( K is good, no mistake of fact at time of K because both parties thought it was real; prices fluctuate in art market

iv. Rule: Exchange of items void if not intended to be exchanged.

West Coast Airlines v Miner’s Aircraft 

P brought engines but mistakenly included in cans sold to junk trader; D saw engines, knew it belonged to P and brought it for a very good price 

( held for P, no K; engines not part of sale between P and junk trader, no intention, therefore, did not pass in sale

v. Rule: No mutual mistake if both parties knew they had limited knowledge about item exchanged and agreed anyway; assumed risk.

Everett v. Estate of Sumstad  

D brought safe at auction for $50, don’t know what is inside except that it came from estate; unlocked to find money 

( held, for D, auctioneer manifested intent to sell safe and contents.

vi. Rule: A party cannot rescind K on basis of mutual mistake if party assumed risk in agreement.

Lenawee County Board of Health v Messerly  

leaking septic tank; K to transfer land, but parties did not know of septic tank until after K 

( K upheld; if mistake materially affects performance of parties, then allow to rescind, but even so, in this case, buyer assumed risk [allocated by “as is” clause].

Garb-ko v Lansing-Lewis  

Buyer of land signed “as is” clause with seller, later finds out gasoline tank leakage, law requires seller to pay for cleanup; choice to buyer, either agree to indemnify or terminate K.

( held, for seller; mutual mistake affects material terms, adverse party could void K if not risk-bearer [buyer is risk taker because of as if clause].

vii. Rule: Mutual mistake granted when parties relied reasonably on information.

Gartner v Eikill   

Buyer buys land from seller, but unaware of building restriction on land, not good for commercial use 

( buyer relied reasonably on zoning info, neither buyer or seller aware of restrictions,  mutual mistake makes K voidable.

c. Unilateral Mistake

i. Elements of avoidance of contract on unilateral mistake

1. basic assumption AND

2. material effect on agreed exchange of performances AND

3. risk not assumed by adversely affected party AND

4. unconscionable if contract enforced OR

5. other party had reason to know of mistake or his fault caused mistake

ii. Rule: No K if enforcing K based on mistake would lead to unconscionable ends.

Elsinore v Kastosff 

D submits mistaken bid to P, afterwards notified P immediately, P refused to allow D to rescind.

( find that sincere mistake made, not from neglect of legal duty, and would be unconscionable to force D to pay for his mistake  

iii. Rule: K can be rescinded if other party knew of mistake and did not notify.

US v Metro Novelty
P seeks damages from D for failure to carry out bid for uniform ornaments 

( held, for D, D claims error in computation, P knew about it, was put on notice, did not notify D, and P did not suffer damages, just used next bidder.

iv. Rule: Error of judgment is not mistake that would allow rescission of K. 

White v Water District 

P, contractor, examined soil report then gave bid; later examined specification reports and realized bid too low; wants to rescind but rejected 

( trial court said error of judgment is not mistake and K can’t be rescinded, but this court found not the case here; line is fine, but will allow rescission.

d. Non-disclosure

i. Rule: Party is required to disclose if he knows that disclosure would

1. correct mistake of other party

2. as to a basic assumption AND

3. non-disclosure of facts amounts to failure to act in good faith and fair dealing [RS 161].

ii. Rule on Property: Party must disclose information if it would materially affect value of property and not observable to other party.

Hill v Jones 

termite house; seller did not disclose to buyer condition of house 

( rescind K; duty to disclose if info is not readily observable to other party and seller knows and info would affect value of property; termite damage is a material fact and should have been disclosed

Weintraub v Krobatsch  

K for house, but buyer found out roach infestation 

( court should allow trial to continue to determine whether seller in fact deceived buyer and if so, would roach infestation be a material fact that would allow rescission of K

29. Effect of Changed Circumstances

a. The parties may be discharged—not liable for breach of K—from performing the contract if: 

i. performance is impossible
ii. performance is not impossible but is much more burdensome than was originally expected (impracticable). 

iii. because of new events, the fundamental purpose of one of the parties has been frustrated
b. Risk allocation

· impossibility, impracticability and frustration apply only where the parties themselves did not allocate the risk of the events which have rendered performance impossible, impracticable, frustrated.

c. Impossibility 

· Generally: If a court concludes that performance of the contract has been rendered impossible by events occurring after the contract was performed, the court will generally discharge both parties.

· In practice, only impracticable is necessary.

i. Rule: Supervening destruction or non-existence of subject matter after contract formed discharges parties.

Taylor v Caldwell 

entered into K to lease Hall for event; fire destroyed it.

( no K because K has implied conditions, namely, that Hall still exists

ii. Rule: When seller’s supplier specified, supplier’s breach excuses seller’s obligation.

Selland v King

Seller to supply buyer with bodies of car; Buyer got chassis, but Seller’s supplier went out of business; buyer sues for damages 

( held, for Seller, no knowledge that Seller’s supplier would go out of business; supply of bodies a basic assumption of K

BUT
Barbarossa v Iten Chevrolet 

Seller to supply buyer with truck; seller placed order with GM, but warned seller that they may not be able to deliver.

( held for buyer, cancellation foreseeable, seller should have ordered elsewhere; K provided no means for buyer to escape obligation 

iii. Construction Cases 

1. Rule 1: Even if contractor is almost done with work and it is destroyed through no fault of either party, contractor is not excused from duty to perform.

2. Rule 2: If contractor is to repair building and it is destroyed when he was almost done, then he is entitled to value of work done.

Fowler v. Ins. Co 

D employed P to repair house, when 95% done, fire destroyed it; P sues for value conferred right before fire 

( held for contractor, destruction of building made repair impossible, excused him from duty, entitled to recover value before fire

iv. Recovery in Restitution for Part Performance

1. Rule: If either party has performed in part prior to circumstances that excuse completion, then that party may recover in restitution for reasonable value of part performance

Albre Marble v John Bowen

P (subcontractor) seeks to recover value of work and labor from D (general contractor) prior to termination of K not attributable to fault of either party 

( held for P, not a case of impossibility because D submitted false bid, clause asking P to supply samples

v. Rule: Impossibility due to crop failure generally not a defense.

Wedeliffe v Owensboro 

Farmer enter in K with Buyer; buyer sues for farmer’s failure to deliver, claims crop failure 

( held, for buyer

d. Impracticability
· impracticability ( performance would be infeasible from a commercial viewpoint.

i. General rule for sale of goods [UCC 2-615]

1. Unless otherwise agreed, delay in delivery or non-delivery by seller is not a breach of duty if performance as agreed has been made

a. impracticable BY
b. occurrence of contingency AND
c. non-occurrence was a basic assumption of contract.

2. Impracticable 

Mineral Park v Howard

D k’ed with P to take all gravel from P’s land; D also used soil from others 

( no breach, D took what was practical from P, taking more would be too expensive.

3. If risk assumed by seller or allocated by contract, then impracticability is not a defense.

US v Wegematic

signed K to deliver computing machines to P; technical problems led D to cancel order.

( held for P, under UCC 2-615, risk of occurrence not assumed by P; plus, impracticability far from compelling (just not cost worthy).

4. If non-occurrence of event was not a basic assumption of K, then can’t charge impracticability; risk assumed. 

Dills v Town of Enfield 

K where P buys land from D, on condition that P can get mortgage financing; if can’t get financing, then D keeps deposit.

( held for D, P can’t charge impossibility because risk assigned to P; also non-occurrence (P’s failure) not a basic assumption of K: parties knew P may have problem getting financing.

Transatlantic v. US  

P and D k’ed to charter voyage; after sailing, war broke out, Suez canal closed; P claims impossible to perform, had to go down Cape of Good Hope 

( held for D; risk assumed by P since it knew of international crisis, plus no harm to goods transported, thus, not impracticable.

American Trading v. Shell 

P chartered vessel to D; Suez Canal crisis, causing delay; P billed D extra cost 

( held for D, P knew of risk but took it anyway; had they changed course as soon as notified, would have save money

Marcovich v. JJ Newbery 

lease said in event of damage, D (landlord) will rebuild; D claims economically unfeasible to rebuild after major fire 

( held for P, risk was anticipated and allocated to D.

ii. Cost increases: 

· Many cases where extreme cost increases suffered by sellers who have signed fixed-price contracts, but sellers generally lose because they implicitly assumed the risk of cost increases.  

· It is especially likely that the seller will lose where the cost increase was foreseeable.

Public Service v Peabody Coal

D supplies coal to P; faced with higher costs, D wants new terms, refused. 

( held for P, cost increases part of business risk allocated to D; D agreed to use index that is causing unfavorable results now.

GA Power v Cimarrion

Seller and buyer enters coal K; contains arbitration and adjustment for gross inequities clause; market price shot up, seller requested higher prices 

( held for Seller, clause deals with unforeseeable changes and pushes parties to negotiate.

e. Frustration

· Where a party’s purpose in entering into the contract is destroyed by supervening events, most courts will discharge him from performing.

· The less foreseeable the event which thwarts the promisor’s purpose, the more likely the court is to allow the frustration defense.

Marks Realty v Hotel

D brought an ad in a program; event cancelled, so program cancelled; P sues for price of ad 

( held for D, race cancelled frustrated design of project.

La Cumbre v Santa Barbara Hotel 

hotel and club had agreement where hotel’s customers can use club; hotel pays a fee to club; hotel burned down, stops payment 

( held, for hotel, after burned down, no customers, no purpose in paying for use of club.

Problems of Performance

· I performed, but it must be in good faith, and if I didn’t perform exactly, then must be substantial.
30. Perform in Good Faith

· Under modern contract law, each party has duty to perform in good faith. 

· Good faith permeates entire UCC and RS (205).

a. Example: Interference with other party’s performance = bad faith.

Patterson v Meyerhoffer

K where P to sell land to D; P intended to buy land in a foreclosure sale; D went to sale and bid higher for land than P; original plan for P to purchase land and then sell to D 

( held for P, D did not act in good faith

Iron Trade v Willsoff 

P and D entered K where D to deliver rails to P; D failed to deliver, claiming that P brought rails from places that D was going to buy.

( held for P, performance not impossible, D could have gotten rail from elsewhere.

b. Example: Evading the spirit of the bargain.

Best v US National Bank 

bank charged fees for bounced checks; customers claim bank did not set fees in good faith.

( nothing said about fees, but good faith governs; agreement is not inherently unfair, so not unconscionable, unclear as to whether obligation was to set fees in accordance with costs and ordinary profit or not; send to trial.

Bloor v Falstaff 

P sold brewery business to D, K states that D would put in best effort to promote P’s former product; liquated damage clause if D fails to perform; D faced with financial problems, began to scale down advertising of product; P’s proceeds declined 

( held for P for damages only; even in financial difficulty D was bound by the terms of its contract

c. Example: Taking deliberate advantage of other party.

Market Street v Frey 

P sent letter to D, not mentioning important clause; good faith requires P to notify D? or should D be expected to know clause? 

( SJ reversed, sent to trial to determine P’s intentions; difference between exploiting superior knowledge of market and taking deliberate advantage of your partner.

31. Substantial Performance

· Party performed, but not exactly.  To what extent would imperfect performance be OK?

· Classical perfect-tender rule: unless you perform exactly as stated in contract, then it is a breach subject to damages.

· Modern rule applies more lenient rule of substantial performance as sufficient in some cases.

· Some elements to consider in determining substantial performance

· Performance met essential purpose of contract.

· Willful departure from contract mitigates against substantial performance

· Extent of benefits innocent party has received

· Bad faith 

· Nature of incomplete performance (e.g., aesthetic or not)

· Price of completion: economic waste or not

a. Rule: Normally, cost of completion damages awarded, but similarity of function, good faith, and economic waste weigh in determination of substantial performance.

Jacob v Kent 

P builds house for D, specifications state plumbing pipes must come from Reading, D wants performance, but P refused because of economic waste 

( for P, honest mistake, pipes essentially the same in function and price, completion would be waste of money.

b. Rule: Substantial performance means K completed, though not perfect; but quantum meruit allows recovery even if not substantially performed.

c. Rule: Under substantial performance, performing party can enforce contract for expectation damages, but other party is entitled to offset for damages resulting from imperfect performance.

Kreyer v Driscoll 

P builds house for D, but couldn’t complete; trial court found substantial performance, so D must pay remaining fees 

( no substantial performance (not measured in terms of dollars), half of electrical work done, etc; but D should recover amount on quantum meruit for services rendered minus damages to P.

d. Rule: Wrong aesthetic element mitigates against substantial performance.

Grun Roofing v Cope 

D to build roof for P, asked for specific color, D gave him something else.

( held for P, awarded damages to replace roof; although functional, aesthetic component of roof matters a lot (unlike plumbing pipes); also, no benefit to P because he will build new roof.

e. UCC 2-508: Cure by Seller of Improper Tender or Delivery

i. Buyer may reject non-conforming goods, but seller has right to make seasonable cure and buyer must accept if no damages to him.
ii. Three elements of 2-508:

1. buyer rejected non-conforming tender

2. seller had reasonable grounds to believe that tender would be acceptable.

3. seller seasonably notified buyer of the intention to substitute a conforming tender within a reasonable time.

TW Oil v Con Ed 

P sells oil to D; sulfur content at .5%, after delivery, content found to be .92%, rejected delivery, P offered to cure with next delivery, but D refused, wants current price (25% lower than agreed on).

( held for P, UCC 2-508; P had reasonable grounds to believe oil acceptable (D could use oil less than 1% sulfur); and P offered seasonable cure

Zabriskie Chevrolet v Smith 

P sells car to D, later D discovered problem with transmission; P fixes it, but D doesn’t want it back.

( held for D, P had no right to cure because substitution was not part of K; faith shaken from sale of defective product, cure is ineffective.
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