CONSTITUTIONAL LAW: STRUCTURAL ISSUES

AMAR, FALL 2004

The Role of the Judiciary and other Branches in Constitutional Interpretation and Enforcement
Marbury v. Madison, 5 U.S. 137 (1803, p 25) – “It is emphatically the province and the duty of the judicial department to say what the law is.”

Marshall: The applicant, and two others, contended that the late president to the United States had nominated them to the senate and that the senate had advised and consented to their appointments as justices of the peace. The commissions were signed by the late president and the seal of the Untied States was affixed to the commissions by the secretary of state. The commissions were withheld from the applicants and they requested their delivery. The Court granted a rule to show cause, requiring the secretary of state to show cause why a mandamus should not issue, directing him to deliver to the applicant his commission. No cause was shown and the applicant filed a motion for a mandamus. The Court determined that the applicant had a vested legal right in his appointment, because his commission had been signed by the president, sealed by the secretary of state, and the appointment was not revocable. The Court found that because the applicant had a legal title to the office, the laws afforded him a remedy. However, the Court held § 13 of the Act of 1789, giving the Court authority to issue writs of mandamus to an officer, was contrary to the Constitution and was void. 

Why shouldn’t judges defer to Congress’s reading, rather than the other way around?

1.  If Congress were given free reign to pass laws and interpret their constitutionality it would give them too much power – need checks and balances

2.  Judges are required by the constitution to take an oath upholding it – their own reading of it and not anyone else’s

3.  Inter-textual reading (Amar likes this one) Article 3, Section 2, Clause 1 = judges have power over cases arising under the constitution – this same language is used in the supremacy clause (Art 6)

Marshall asked 3 questions in his opinion:

1) Does Marbury have a legal right to the commission?  Yes, the right was vested when the presidential seal was placed on the commission (arbitrary line to draw b/c it could have been when signed or when delivered)

2) Is that legal right enforceable in court? Yes

3) Is the writ of mandamus the correct remedy? Yes (but not everything the executive branch does is reviewable in court)

Big question:  does the Supreme Court have jurisdiction over this case?  NO – unconstitutional because the case originated in the Supreme Court. The Judicial Act of 1789 confers original jurisdiction, which Marshal determines to be unconstitutional – this is the law he strikes down.

Why unconstitutional?  

-Because Art III only gives the Court original jurisdiction over limited circumstances – not including the executive branch

-If you allow for the inclusion of a case of original jurisdiction outside the bounds of those enumerated, then there is no meaning in that provision of the Constitution (A* points out that as a matter of logic, the provision could be seen as a minimum or as a default rule)

Arguments for why the Constitution must trump any inconsistent statute:

1. Congress must be bound to avoid tyranny 

2. the Constitution SAYS that it is the supreme law of the land (Supremacy Clause)

BUT – the real controversy is not whether the Constitution is supreme, but rather Who gets to decide whether a statute violates it.

EXCLUSIVITY OF JUDICIAL REVIEW:

Lincoln said that if the policy of the government is fixed by the Sup Ct, then the ppl have ceased to be their own rulers.

On a narrow reading of Marbury, the Sup Ct doesn’t have to defer to the constitutional interpretations of other branches.  The flip side would be that everyone else has to defer to the Court’s interpretation (not only must the Ct follow itself, but everyone else has to as well). 

Different versions of judicial review:

1) “Clean hands” – very narrow reading that the judiciary won’t go against the constitution – not that they have a duty to control everyone else’s reading of the constitution.  This reading just says the Ct doesn’t have to follow the interpretations of the other branches.

2) Broader reading – everything in the US Reports is the Supreme Law of the land, as well as the Constitution itself – no room for anyone else to interpret and everyone is bound by the judicial reading

As practiced today, judicial review goes well beyond what Marshall probably contemplated.  

1) Frequency – it took 50 yrs after Marbury before the Ct struck down a Congressional law as violating the Constitution (Dred Scott holding the Missouri Compromise unconstitutional).  But now the Ct strikes down 4 or 5 laws per term.  The Ct is NOT being deferential to Congress at all.

2) Substantive Due Process – the criticism is that the Ct just makes the Constitution say whatever it wants to for political or ideological reasons. This is a problem b/c it’s anti-democratic, i.e., unelected judges are constraining work done by representatives of the people.  Democracy presupposes that when Congress passes a law and the Pres signs it, this is the best representation of the will of the people.

The question becomes why is this not a usurpation of legislative or executive power?  B/c it’s NOT counter-majoritarian to follow the constitution that the people all agree to live by.  Note that this argument presupposes that the Constitution has our deepest consent unless we change it.  But this rejoinder is only powerful when the Ct stays close to the text – when it engages in Substantive Due Process, it is more vulnerable to counter-majoritarian attack.

But there’s a difference when the Ct says something is prohibited and when they say it’s permissible – it becomes unclear what the role the independent judgment of the legislative and executive officers is supposed to be.

For example – Bush signed the McCain Campaign finance reform bill into law, even while saying he thought parts of it were unconstitutional.

Cooper v. Aaron (Ct enforcing Brown):  Where the Ct concludes that something is unconstitutional, all other branches and the states are bound by that decision.  This amounts to a one-branch veto, but note that all branches have that power.

Lockyer v. San Francisco, 33 Cal. 4th 1055:
The state officials refused to enforce the provisions of the marriage statutes that limited the granting of a marriage license and marriage certificate only to a couple comprised of a man and a woman. The court found that, under California law, the officials had no authority to refuse to perform their ministerial duty in conformity with the California marriage statutes on the basis of their view that the statutory limitation of marriage to a couple comprised of a man and a woman was unconstitutional. The officials exceeded their authority in issuing marriage licenses to, solemnizing marriages of, and registering certificates of marriage for same-sex couples
The main issue was whether an executive official, here Newsome, can act on his own interpretation of the Constitution.  The Ct says hell no.  Assumption that duly enacted laws are constitutional and thus are given more deference than executive interpretation (but note that this presumption itself comes from the judiciary).  This decision says that executive officials are bound by the constitutional interpretation of the legislative branch where the judiciary has yet to decide one way or the other.

BUT – this is about a mayor – the President would be another issue all together.

Checks on the Court?

1. Impeachment

2. Changing membership over time (by presidential selection)

3. Constitutional Amendment
4. Congress can create or take away lower fed. courts

5. **Congress can manipulate the DOCKET and  JURISDICTION of the Court

CONGRESSIONAL POWER OVER FEDERAL COURT JURISDICTION

Ex parte McCardle, 74 U.S. 506 (1868, p 38)

Background: After the Civil War, Congress passed an act making it ok to seize the property of those helping the rebels – and a presidential pardon would act as proof of guilt rather than mitigation.  Klein’s estate challenged the act and Congress passed another act denying the court jurisdiction.  This case questioned the constitutionality of Reconstruction (Johnson had been impeached for his opposition to Reconstruction)

-M requests a write of habeas corpus from a lower fed. Court and was denied – appeals to Supreme Court

OVERVIEW: Defendant was held in military custody for trial before a military commission. A statute was in force which provided that judicial courts of the United States had the power to grant a writ of habeas corpus, and an appeal could be taken to the Circuit Court of the United States for the district, and from the judgment of the said Circuit Court to the U.S. Supreme Court. A later statute repealed the earlier statute to disallow an appeal from the judgment of the Circuit Court to the Supreme Court or the exercise of any such jurisdiction by the Supreme Court on appeals. The court dismissed this case for want of jurisdiction, but stated that the whole appellate power of the court, in cases of habeas corpus, was not denied. The later act did not except from that jurisdiction any cases but appeals from Circuit Courts under the earlier act. 

  

Nothing unconstitutional b/c the jurisdiction was granted by statute, not by the constitution – to take it away does not violate the constitution.

***The McCardle case established the constitutionality of Congress’s manipulation of the Court’s jurisdiction.  There is nothing logically inconsistent in this, however, the Court must be stronger to have teeth.  Note, that in the above case, there was more than one route for McCardle to get to the Court.  Congress merely closed off one.  It may be that Article 3 gives Congress the ability to manipulate either the Federal courts or the Supreme Court, but not both at the same time.

Alternative readings:

1. As long as Congress leaves open SOME route to the Supreme Court, manipulation of Jurisdiction is OK

2. McCardle already had his day in court (he was denied) – since a lower court had already looked at the case, there was no obligation for the Supreme Court to review the decision

United States v. Klein, 80 U.S. 128 (1871, p 40)

OVERVIEW: Deceased had done acts considered to be acts in aid of the rebellion during the Civil War. He had abandoned cotton to agents of the Treasury Department, who sold it and placed the proceeds into the Treasury of the United States. After the war, the deceased took an amnesty oath which would afford him a pardon and the restoration of his property pursuant to a congressional provision. The Court of Claims pronounced him entitled to a judgment for the net proceeds in the treasury and, subsequently, the United States appealed. On appeal, the court affirmed holding that title to the proceeds of the property which came to the possession of the government by capture or abandonment was in no case divested out of the original owner. The court also concluded that the provision improperly denied the court appellate jurisdiction regarding decisions by the Court of Claims based on such pardons. 

 

A* says McCardle and Klein are not very compatible.  Differences are that in Klein, Congress was telling the Court how to resolve a case already before it (not denying the ability to review it at all) and also that it involved the presidential pardon power – so maybe the decision is about Congress not being allowed to undermine the pardon power by making the pardon a sign of guilt (goes to the merits).

Modern Example of Jurisdiction Stripping:  The Marriage Protection Act

No court created by Act of Congress shall have any jurisdiction, and the Supreme Court shall have no appellate jurisdiction, to hear or decide any question pertaining to the interpretation of, the validity under the Constitution of, [DOMA] or this section [the MPA].

Can Congress strip the power of BOTH the lower federal courts and the Supreme Court at the same time?

Art III gives federal courts the power to hear cases “arising under” federal law, and the MPA and DOMA are both federal law.  Art III states that fed jdx SHALL extend to ALL such cases – strongly implies that some federal court must be open to any case arising under fed law.  Further, courts have always had “jurisdiction to determine jurisdiction” – thus the power to decide whether they have the power to hear a particular case.  If the Constitution trumps Congressional statutes, as it must under the Supremacy Clause, then the jurisdiction stripping here is meaningless.
Congressional Power to Interpret the constitution

City of Boerne v. Flores, 521 U.S. 507 (1997, p 1186) - “Congress does not enforce a constitutional right by changing what the right is.”

Kennedy: Petitioners challenged the judgment in favor of respondents that upheld the constitutionality of the Religious Freedom Restoration Act of 1993 (RFRA), an action challenging respondents' church building permit denial. On review, the Court held that Congress is afforded broad powers under the Enforcement Clause of the Fourteenth Amendment. However, in most cases, the state laws to which RFRA applied were not ones motivated by religious bigotry and, thus, the RFRA was not considered remedial or preventative legislation. The Court determined that the RFRA appeared to be an attempt to invoke substantive change in constitutional protections. Thus, the Court held that the RFRA was unconstitutional because it allowed considerable congressional intrusion into the states' general authority to regulate for the health and welfare of their citizens. The Court struck down the Religious Freedom Restoration Act of 1993 because it contradicted vital principles necessary to maintain separation of powers and the federal balance.
*The RFRA was designed by Congress as an anti-discrimination law to say that the govn’t can’t single out a person or group because of their religion.  Meant to be like an accommodation law that allows for affirmative exemptions from generally applicable laws that burden a person trying to exercise their religion.  The Free Exercise Clause has generally been construed as an accommodation law (though there are limits on what kinds of accommodations will be made – the Court came up with the “compelling state interest” standard of review to determine whether an accommodation is reasonable).

It was passed in reaction to the holding in Oregon v. Smith, in which the Court denied accommodation to Native Amercians using peyote for religious ceremonies – the majority held the plaintiff would have to prove INTENT to discriminate in order to get an accommodation.  The RFRA was an attempt to reinstate the pre-Smith compelling interest tests to allow fed and state govn’ts to give accommodations to religions burdened by generally applicable laws.

Congress does not have an independent power to interpret the 1st Amendment.  The interpretation of the Court is binding on Congress, even when applying a broader interpretation than the Court.  Congress may have the power to enforce the 14th amendment, but it cannot decree the substance of its restrictions of the states.  The Court reasons that if this were possible, it would mean that Congress could “amend” the Constitution statutorily (A* points out however that the US Reports does not equal the Constitution, we are really talking about the Court’s interpretation they are changing, not the document itself).  The power to interpret the Constitution in a case or controversy remains in the judiciary.

Valid Exercise of § 5 Power?

Congress used §5 of the 14th Amendment as justification for passing the law.  The Court reads §5 as applying only to remedial legislation, so there must be a strong relationship between that which congress is trying to remedy and the means by which it will be remedied.  The Court fashions the “congruent” and “proportional” test to determine whether a law prevails under §5 (i.e., must demonstrate a fit between the ends and the means of the law).  When the Court compares the scope of the Act to the permissible ends of the RFRA, only a tiny subset of the cases apply to situations where the town’s ordinances are intentionally attacking religion.  (Thus it would seem that the RFRA acts as a substantive enlargement of a Constitutional protection.)  The C&P test strikes down laws that are both under and over inclusive – this is strict scrutiny.

**Very different approach from the any rational basis standard applied when the Court looks at a law justified under the Commerce Clause.  Why does §5 of the 14th Amendment require a more stringent approach to interpretation than Wickard, for example – or even Lopez?  There the Court looked at the language of the “necessary and proper” clause, and in this case the language is “appropriate” – why would appropriate be more restrictive than “necessary”?  In addition, § 2 of the 13th Amendment has the same language and has been interpreted far more deferentially.

The Court strikes down the RFRA as it applies to state and local govn’t, but it is still in full effect for the fed gov.  The decision in Boerne means that Congress can’t interpret the Constitution as it applies to the states (Federalism question, not a Separation of Powers question).  Stands for the proposition that the Court takes state’s rights as seriously as it takes individual rights. § 1 of the 14th Amendment only applies to the states – where does Congress get the power to apply the RFRA to federal agencies?  The same place it got the power to create those agencies in the first place: Art. I.

Dickerson v. United States, 530 U.S. 428 (2000, p 1195)

Rehnquist: Petitioner was indicted for bank robbery, conspiracy to commit bank robbery, and using a firearm in the course of committing a crime of violence. Before trial, petitioner moved to suppress a statement he had made at a Federal Bureau of Investigation field office, on the grounds that he had not received "Miranda warnings" before being interrogated. The district court granted his motion to suppress. The court of appeals reversed the suppression order, holding that 18 U.S.C.S. § 3501, which made admissibility turn solely on whether the statement was made voluntarily, had been satisfied. On appeal, the court reversed, finding that Miranda was a constitutional decision of the court, and therefore could not be in effect overruled by an Act of Congress. Further, following the principles of stare decisis, the court declined to overrule Miranda itself. The court held that Miranda and its progeny governed the admissibility of statements made during custodial interrogation in both state and federal courts. 

  

Background: Congress passed a law saying that Miranda was wrong and confessions should be based upon voluntariness, not on whether the accused had been informed of their rights.  Thus, the Court has to ask whether Miranda announces a Constitutional rule, or whether it was merely doing statutory interpretation.  If Constitutional, then Congress cannot act inconsistently by passing this law.

**Even though many justices had already heavily questioned the correctness of Miranda, they were peeved that Congress would take matters into its own hands.

Back to Boerne:  Congress passed a new RFRA (RILUPA) which applies only narrowly to the states, land use and prisons are the only contexts – the new law has a less ambitious scope (the new cure is more tailored to the disease – closer to meeting the C&P test) and Congress invoked not only §5, but also the Spending Power.  

The Court doesn’t do a good job explaining why it uses strict scrutiny in this context – mostly reserved for special circumstances of individual rights (racial discrimination, abortion) – why is §5 of the 14th Amendment treated differently from the Commerce Clause?  

Tennessee v. Lane:  Scalia’s dissent states that Congress may not prophylacticly regulate state activity that has not been judicially determined to violate the Constitution.   Congress is allowed to act independently where it empowers states and decreases federal constitutional restraints.  Section 5 does not give Congress the power to take away power from the states.  A* points out that Congress may in some circumstances give the states power that would otherwise violate the Constitution – for example, by allowing the states to discriminate against one another under the Commerce Clause.

How to reconcile?

1) Result Orientation – always pro- gov and anti – claimant

2) Federalism – it’s about empowering the states by removing federal constraints

3) Amar’s way – Congress has the power to consent to state regulation under its OWN powers to regulate, but can’t give away more power than it has (i.e. can’t sanction states to racially discriminate b/c Congress may not constitutionally do so).  This is acceptable b/c we trust Congress to delegate the ability to discriminate under some circumstances and not in others.

Example:  The Full Faith and Credit Clause [DOMA] is it more like Equal Protection, where Congress could not empower states to violate it b/c it does not have that power itself OR is it more like the dormant Commerce Clause, where Congressional blessing could authorize states to discriminate in a manner that would otherwise violate the Constitution.  We trust Congress more in the latter cases because we can assume that Congress is acting in the interest of all or a majority of the states, and Congressional consent is a relevant factor in the Court’s interpretation of this Constitutional provision as it applies to the state action.
STARE DECISIS: “to stand by things decided”

This is the doctrine of precedent, under which it is necessary for a court to follow earlier judicial decisions when the same points arise again in litigation.

Vertical:  Lower courts are bound by the decisions of higher courts.  Amar thinks this is a good and necessary doctrine.

Horizontal: Courts are bound to follow the decisions of the same court.  This is the more problematic doctrine.  

In Casey, the Court stated that stare decisis is not an “inexorable command” but the Court needs some special reason over and above the belief that the prior case was wrongly decided.  NOTE – stare decisis ONLY DOES WORK when it’s questionable that the previous case was correct.
Special Reasons:

1) Previous doctrine was “judicially unworkable” – see Garcia overruling National League of Cities

2) A specific case is inconsistent cases that came before or after it (Ct not paying close attention)

3) The world has changed factually or our understanding of facts has changed (See Brown)

How constitutionally mandated is Stare Decisis?  E.g. could Congress tell the Ct to ignore it?  At some point, stare decisis creates a reliance interest and to take that away would violate Due Process, but it’s unclear where that line is.  Congress could tell the Ct to ignore stare decisis UNLESS the decision was constitutionally grounded (see Dickerson)

Amar’s preferred approach:
The Constitution does give some weight to past ct decisions to enable document to work +, the long term nature of judicial appointments creates structure w/ weight to past.  There should be a “rebuttable presumption” of correctness. A sup ct case should count for more than law a law review article etc.

Reliance interest means that some mistakes cannot be changed over night (e.g. if paper $ unconstitutional, ct could not just overturn whole econ system).

Bakke: If interp of 14th overturned by banning Powell’s + system, sharp resegregation migh cause social upheavel/disorder. But, did ct signal that interp wrong in post-Bakke cases thereby alerting? Wygant, Metro Broadcasting and Croson/Adarand not really in tension w/ aff action decision’s educational diversity rational. Possible reliance issues in overturning. 

Bowers: No strong reliance on sodomy laws by leg or people, ok to overturn.

Summary: ct should first admit error when it has been wrong and then consider how special reliance factors constrain correction (rather than blindly extending bad precedent).

Argument Chart:

	
	Pro
	Con

	Judicial Review
	Marbury makes clear that the Ct’s job is to ensure compliance with the Constitution itself
	BUT this does not mean that everything in the US Reports is Supreme. Isn’t changing Court interpretation the same thing as circumventing the amendment process (the criticism that the Ct wields against Congress in Boerne and Dickerson)



	Undermining Judicial Legitimacy
	Don’t want to create the perception that the Ct will cave under political pressure
	BUT refusing to admit when you’re wrong may do the same thing



	Art III
	Giving the Ct the power to review cases “arising under” the Constitution, Art III presupposes that the Ct will develop doctrine to fill in gaps
	This is Amar’s preferred approach, so no counter args, of course – could say that the Supremacy Clause only makes the Ct supreme over lower courts, not over the document itself.


THE LEGISLATIVE VETO

INS v. Chadha, 462 U.S. 919 (1983, p 421)

BURGER: Respondent deportable alien initially brought an action to challenge the constitutionality of the provision in § 244(c)(2) of the Immigration and Nationality Act (Act), authorizing the House of Representatives, by resolution, to invalidate the decision of the Executive Branch, pursuant to authority delegated by Congress to the Attorney General, to allow respondent to remain in the United States. The lower court held that the House was without constitutional authority to order respondent alien's deportation because § 244(c)(2) violated the doctrine of separation of powers. The court affirmed and held that the House's action pursuant to § 244(c)(2) was legislative in function and did not fit within any exceptions authorizing one House to act alone. As a result, the House's action was subject to certain checks contained in U.S. Const. art. I, such as the bicameral requirement, presentment to the President, and the Presidential veto. Because the House failed to act in conformity with the express procedures for enacting legislation, the court held that the congressional veto provision in § 244(c)(2) was severable from the Act and unconstitutional. 

  

Background:  Art. I grants Congress the power to regulate naturalization and immigration.  They have made general laws that set out the terms upon which people may come to the US.  But Congress has also granted power to the Attorney General (executive branch) to give exceptions to people who meet the following conditions:

1) in the US for 7 yrs, 2) of good moral character, and 3) would suffer extreme hardship if forced to leave.

The AG  makes a list of those people that meet those standards and then the list goes back to Congress – if they say nothing then the people can stay, but if either House of Congress passes a resolution, then they can deport them anyway.  Chada sued, claiming that the legislative veto employed above was unconstitutional – the Court uphold’s Chada’s interpretation and proclaims the use of the veto by Congress as unconstitutional.  *Note that this case is styled as INS verses Chada, but both AGREE that this provision is unconstitutional – the Court invites Congress to file an amicus to defend its view.

There is no doubt that the Constitution gives Congress the power to deal with each of these cases, but this would not be efficient.  Congress gives power to the AG but wants to make sure that he upholds their policy – all they want is t to be efficient and delegate some of the responsibility, but they want to retain enough control to be able to effectively implement their policies.

The Dissent notes that otherwise Congress is left with a Hobson’s choice:

1) retain power and do all the work OR

2) give up power but give up law making

*3) OR Congress could craft a really tight rule, but the whole point of this process is to allow for flexibility in individual circumstances

This decision has been criticized as being overly formalistic, but the Court argues that efficiency is not the main concern in a democratic government.  The very fact that Congress has started using the legislative veto is even more of a reason to get rid of it sooner rather than later.

BEYOND THE FORMALISM:

Unconstitutional b/c:

Before a law goes into effect it must go through 2 processes – bicameralism (both houses) and presentment (president)

1/2 House + 1/2 Senate + President = Law OR 2/3 H + 2/3 S = Law

The legislative veto pokes holes into this structure, allowing either the president or only one House of Congress to enact a law unilaterally.  The system is inherently conservative precisely to avoid this outcome – don’t want too much power to reside in any one branch.

Note: There are some actions by Congress that don’t count as legislative, e.g. when they deal with internal issues.  But this case HAS to be considered legislative b/c we are dealing with a person outside of the legislative branch.  Might say that this looks adjudicative b/c it’s dealing with individual cases, but if it’s not legislative then Congress does not have the Constitutional authority to do it.

The severability question: Rehnquist’s Dissent

Does the Court strike down the entire law or rather sever the portion of the law that is unconstitutional? 

Policy reasons against severing:

1) How does the Court know if Congress would have passes that law w/o the veto provision – isn’t this judge made law?  The very fact that they put the provision in there says that Congress might not want all the power to go to the AG ont his issue.

2) Harder to fix this mistake (if it turns out to be against Congress’s intentions) than if the Court strikes down the whole law b/c it would take 2/3 of each house to get the power back

What power is left to Congress?

1) define the law more specifically so Courts can keep pres in check

2) make the law lapse in a few years (sunset provision)

3) if pres goes against policy, appropriate funds to the agency that’s not adhering

LINE ITEM VETO:

Clinton v. City of New York, 524 U.S. 417 (1998, P 411) “Liberty is always at stake when one of the branches seeks to transgress the separation of powers” – Kennedy’s concurrence.

Stevens: Appellees challenged the constitutionality of the Line Item Veto Act after appellant, the United States President exercised his authority under the Act to cancel one provision in the Balanced Budget Act of 1997, Pub. L. 105-33, 111 Stat. 251,515, and two provisions of the Taxpayer Relief Act of 1997.  On review, the United States Supreme Court affirmed that the cancellation procedures set forth in the Act violated the Presentment Clause of the Constitution, U.S.Const. art. I, § 7, cl. 2. The Court held that constitutional silence on the subject of unilateral Presidential action that either repeals or amends parts of duly enacted statutes is equivalent to an express prohibition. Thus, cancellations pursuant to the Act had no legal force or effect and failed to satisfy the procedures set out in Article I, § 7.  The Line Item Veto Act was not authorized by the Constitution.   There is no provision in the Constitution that allows the President to enact, to amend or to repeal statutes.

The Ct held that allowing the Pres this power “amounts to the functional equivalent of partial repeals of Act of Congress – without going through the process required to “repeal” under Article I, § 7. But A* says this case is an example of bad formalism.  The Court is worried that the line item veto allows the President to unilaterally change the “text” of a law.  But this is a very formalistic (without the same substance as Chada) view because in the last the Court has upheld laws that allows provisions for the President to choose a certain amount to spend (0-1 Billion) – this is a broad delegation.  What is the real difference between “decline to spend” and “cancel” – practically speaking, there is none.  The Court might argue that since this law allows the pres to change the text directly that it violates Separation of powers, but this is bad formalism because it’s not meaningful.

Scalia’s dissent says the Ct is just tripped up by the NAME of the Act.

Breyer’s Dissent:  Constitution allows for necessary institutional innovation – also says it’s a political question so they shouldn’t review.

Powers and Limitations on the modern presidency

What are the powers of the President? Art II § I – gives all the power to one person (not to the branch) whereas the legislative and judicial powers are vested in institutions not in one person – also “herein granted – so possibility of inherent presidential power not granted by the Constitution

1) negotiate treaties

2) receive ambassadors (which now includes the power to recognize governments)

3) appoint members of the exec and judicial branch

4) commander and chief of army

5) pardon

6) take care that the law be faithfully executed

7) executive authority (vesting clause)

The Relationship Between Congress and the President
Youngstown Sheet & Tube Co. v. Sawyer, (The Steel Seizure Case) 343 U.S. 579 (1952, p 400)
Main Issue: Asks to what extent, if any, does the President have inherent power outside of what is granted in the Constitution or by a statute?

Black: On the eve of a strike against certain steel companies, an executive order was issued directing the Secretary of Commerce to take possession of most of the nation's steel mills. The steel companies, obeyed the orders but brought proceedings against the government, charging that the seizure was not authorized by an act of Congress or by any constitutional provision. The Court held that the presidential power exerted here could not be sustained as an exercise of the President's military power nor under the several constitutional provisions that granted executive power. The seizure could not stand because Congress had the exclusive constitutional authority to make laws necessary and proper to carry out the powers vested by the Constitution.
  

Inherent Presidential Power:

In 1952, to prevent a national strike of the steel mills, Truman invoked his Commander in Chief power to nationalize the steel mills.  Congress did not make an action in any direction. In a 6-3 decision, the Supreme Court denounced his action as outside of his power.  7 opinions were written.

1) Black (for the majority)

Rejects the idea of inherent presidential power – only can get power from the Constitution or from a statute that would allow nationalizing the mills and holds that there is no authority from either source here.  The Commander in Chief power doesn’t cover this situation (compare to Court limiting Congress in Lopez) – Congress is the one given the power to raise and support armies which MIGHT cover this situation, but this is really too distant of a relationship from the war.  For Black, it doesn’t matter if Congress has implicitly approved of the President’s actions – they would need to affirmatively pass statutory authorization so that it falls under the President’s “take care” power.  

**Might have a tough time reconciling this rejection of inherent power with certain powers that everyone has always recognized, e.g. the pres. Is allowed to fire anyone he hires, even though that’s not written in the text and he has the power to recognize foreign governments.

*Black’s possible rejoinder to this is that as a logical and textual matter, these powers may be subsumed in the enumerated powers, but you just can’t stretch his powers THIS far

A* points out - But who cares if you are a “generous deriver” or if you recognize inherent power – you get the same result.

2) Frankfurter

If the pres has done something a bunch of times and Congress doesn’t say anything, that may become an inherent power – Congressional acquiescence over time may allow it.  But this is in tension with past cases such as US v. NY, where the states were not allowed to waive their rights b/c Federalist principles were built into the Constitution not for their benefit but for the people directly.

3) Douglas 

If there is inherent power, it just can’t conflict with a power specifically given to another branch

 - in this instance, Congress has the power to raise armies and to approve expenditures.  Since $$ will have to be paid under the Takings clause, the President’s action amounts to spending money, so the Pres. Can’t do it.

4) Jackson (most often cited) - Lays out a nice convenient framework (which isn’t all that functional)

1) President acting WITH express Congressional authorization = highest power

2) President acting alone, without approval or denial from Congress = “twilight zone”

3) President acting in conflict with Congress = lowest power

**Most real world situations fall into #2, where the distribution of power is uncertain and context specific and this case provides no guidance.  This case determines that Truman’s action falls into #3 (even though Congress is silent).

Questions remaining after Youngstown:

1) How much weight is attached to Congressional approval?

2) How to decide where there is approval when there is approval – esp. when there is silence?

International Relations:

The President is allowed to make international agreements without going through the formality of Congress’s consent as he would in making a treaty.  The issue that arises here is whether executive agreements can be employed to circumvent the role of the Senate embodied in the constitution.

Dames & Moore v. Regan, 453 U.S. 654 (Iran Hostage Case, 1981, p 406)

  

OVERVIEW: Petitioner company filed an action against defendants, the Government of Iran and Iranian banks, seeking money owed for services performed. The district court issued orders of attachment directed against the property of defendants. Petitioner was granted summary judgment. However, pursuant to an unrelated hostage agreement, American hostages in Iran were released. The U.S. President issued executive orders to implement the agreement. The orders nullified all non-Iranian interests in Iranian assets and suspended all settlement claims. Petitioner filed an action for declaratory relief against the government to prevent enforcement of the executive orders. The district court dismissed the complaint. Petitioner then sought a writ of certiorari. The court affirmed, holding that the executive orders were sustained by the broad authority granted under the Trade With the Enemy Act. Thus, attachments obtained by petitioner were specifically made subordinate to further actions which the President might take under the International Emergency Economic Powers Act (IEEPA). Also, the President was authorized to suspend pending claims because Congress consented. 

  

Executive agreement that US citizens would release all claims against Iran after they released the hostages (Iranian investments in the US had been frozen – courts could be required to dismiss all claims) – creditors didn’t think it was fair that their legal rights were being bargained away, they argued that the president did not have this power under Art III.  Regan relied on IEEPA – the Court there construes this statute as allowing the Presidential action (falling into Jackson’s category #1) – here congressional silence was construed as acquiescence (opposite reaction than was given in Youngstown) – can manipulate silence into either #1 or 3

Silence of Congress: 

Hard to draw conclusions from silence – once pres has done something, it’s harder for Congress to object to it – politically impractical domestically and would weaken the president’s word in foreign contexts. A* says it’s better for Courts to assume disapproval from silence because Congress could then act and say that it’s OK for the pres to do it – Court should choose the action that’s easier to remedy

Garamendi:  p 21 of SS.  A CA statute required disclosure of info about life insurance policies sold before and during WWII.  The Ct held the state law was pre-empted by the federal government’s power to regulate foreign relations [German Foundation Agreement, signed by Clinton].  Relied heavily on an executive order by the pres (not ratified by the Senate, so not a treaty) – which said that compensation would be voluntary.

Conflict pre-emption:  direct incompatibility of state and federal law.  Fed law would trump.

Field pre-emption:  when the federal government has sent out a signal that it doesn’t want states to enter into the business of regulating a particular field AT ALL.

The Court’s decision is styled as a “dormant” foreign activities pre-emption.  This is the idea that a Constitutional grant of power in itself keeps states out of the field.  This case turns on the notion that states have no meaningful role to play in foreign affairs (but see the Alien and Sedition Acts which dealt with the US attitude towards England and France – states responded with the KY and VA Resolution).  Amar likes to argue that state and local governments are an alternative forum within which the people can organize to blow the whistle on federal over-reaching.

WAR ON TERROR:

Hamdi:  p 33 of SS.  The SG took the “shocking” stance that the Ct had NO ROLE to play in the interpretation of the president’s war power.  The Ct had to take the case to make sure that all 3 branches would remain in the mix in such instances.

Hamdi was designated an “enemy combatant.”  The gov’s position was that once this designation was made, they could detain him indefinitely without formal charges or proceedings (relying in the concept of inherent presidential power).

Thus 2 questions:  1) does the president have this power in the first place? and 2) even if he can, what process does it take to do it right?

Where would pres power come from?

Thomas says – inherent.  But no one else thinks this is true.  The other four justices in the majority say he gets the power from the Act of Congress (refusing to reach the issue of whether Art II would do it alone).  Interprets the word “force” in the Authorization for Use of Military Force, “AUMF” to include detentions.  (Souter and Ginsberg dissent to say Congress must use a clear statement to detain).

The court uses the Matthews test for how much process is due:

1) What is the individual interest at stake?
2) How much more procedure would be likely to result in the most fair and accurate result?

3) How much would additional process cost?

*Note that this is a very weird context for the Ct to apply this test in – that case was about welfare benefits.

Padilla:  the distinction was that he was detained in the US, not in Afghanistan.

Appointment, Discharge and Supervision of Officers of the US:

Morrison v. Olson, 487 U.S. 654 (1988, p 429)

*Independent Council case – after Watergate, so Congress wanted to regularize the process by which high level exec officers can be investigated.

Rehnquist: The Special Division appointed appellant as independent counsel to investigate appellees for violations of federal criminal laws pursuant to the Ethics in Government Act of 1978. Appellant caused a grand jury to issue and serve subpoenas on appellees. All three appellees moved to quash the subpoenas, claiming that the independent counsel provisions of the Act were unconstitutional. The trial court dismissed appellees' motions but the appellate court reversed the decision when it found that the Act was invalid. The Supreme Court reversed the appellate court's decision when the Court found that the Act did not violate the Appointments Clause for Congress to vest the appointment of independent counsel in the Special Division, the powers exercised by the Division under the Act did not violate U.S. Const. art. III, and the Act did not violate the separation-of-powers principle. 
  

Background: The Act provided that the independent council would be appointed by a Special Division of the court and could be discharged only by the Attorney General for good cause.  Congress would oversee the conduct of the council.  The issue presented here is whether it is legal for Congress to appoint independent council to investigate and prosecute high ranking officials – here it is held to be Constitutional, but later events have shown that in practice it can get out fo hand.

Challenges to the Act:

1) IC not properly appointed (picked by judges)

2) IC not easily removable by pres violates his power to control exec branch (– the AG can remove him, but only for good cause)

Textual argument:

Vesting Clause: majority say it doesn’t have an “undue interference” with the executive power (shows a profound misunderstanding of how the executive branch works, see Ken Starr) – which ends up being more of a functional argument than a textual one.  The majority never shows what exactly executive power allows here – could the Pres. Pardon the subject of the investigation and make the prosecutor go away?  Probably.  BUT – the Pres cannot pardon himself, so if he is being prosecuted, then his hands are tied.

Appointment Clause:  the independent council is not correctly appointed, supposed to be done by pres w/ consent of Congress.

Inferior or Superior Officer?

Big part of being an ‘inferior officer’ is whether he is removable (A* notes, what about the Cabinet? Don’t need cause to get rid of them but they are CLEARLY superior officers)

Scalia’s Test:

Has to do with being subordinate and the independent council is not subordinate to anyone.

Art III. – mentions inferior courts – that has NOTHING to do with removability, rather it had to do with the ability to review and countermand what they do (subordinate) – inferiority presupposes that someone is SUPERIOR (inferior courts are inferior TO the Supreme Court)

Structural problems with IC:

1) Judges picking prosecutors, drawn into political process, blurs branch distinctions

- Starr picked after Rehnquist had lunch with three repub senators

- The three judges picked Starr because he had been a judge, never prosecutor

- Starr relied on assistant IP, temp gov employees, self-selecting volunteers from private sector

2) Efficiency overrated

- Reno kept giving things to Starr, because he was already thick into investigating certain people

- Fairness sacrificed

3) Independence

- Ironically, IP might be less independent than SP

- Danforth an SP investigating Reno for Waco (Could be discharged by pres or Reno)

- If danforth gets little help and threatens to quit, more leverage to hurt administration than Starr whose appointment looked partisan.  

- No sympathy for Starr if he complained about being blocked.

4) Accountability

- IC not accountable to anyone

- Plus congress less accountable (Starr does dirty work, hands to congress, latter publish automatically.  Say must follow through with what Starr did, blame him.  Starr can fault con for creating act.  Public can fault no one.)

- Courts validated many of Starr’s actions, show their fallibility.  SC wrongfully upheld act in Morrison.  

5) Blame

- Starr, democrats in con for re-enacting IC in 1994, Clinton for signing, reno for expanding Starr’s mandate repeatedly, repub for passing starr report to public in 1998, 3 judge panel, majority in Morrison for not grappling with practical realities mentioned by Scalia

6) Gives the power to investigate PEOPLE and not CRIMES.

Presidential Immunities:

United States v. Nixon, 418 U.S. 683 (1974, p 440)

Burger: The President could not invoke executive privilege to avoid compliance with a third-party subpoena duces tecum requiring the production of tape recordings and documents. A special prosecutor sought to obtain information concerning meetings between the President and certain individuals charged with obstruction of justice, conspiracy, and other offenses. The President claimed executive privilege and moved to quash the subpoena. That motion was denied, and cross-petitions for immediate review were granted. Holding that the President's general privilege of confidentiality did not extend to an absolute privilege of immunity from all judicial process, the Supreme Court affirmed the denial of the motion to quash. Issues relating to the production of evidence in a pending criminal case were justiciable and were properly heard on interlocutory appeal in a case involving the President. Because the special prosecutor had demonstrated a specific need for the evidence sought by way of subpoena and had complied with the requirements of Fed. R. Crim. Proc. 17(c), it was proper to compel production and to examine the material in camera. 

Nixon argued that he needed to protect the need for confidentiality among himself and his cabinet (note that we recognize this as an important need, attorney-client, doc-patient, husband-wife, even against the important need for truth in litigation).  The Court didn’t give credence to these arguments b/c they already thought he was a crook.  In this instance, Nixon did have the power to remove the Special Prosecutor, but he would have suffered politically.  This case was a reaction to Nixon specifically, but it is written on more general terms such that no president could ever invoke the privilege, even if not personally involved in a scandal.

In the Burr case, it was OK to subpoena the Pres for info BUT that was for the benefit of a criminal defendant NOT for the prosecutor – due process applies to individuals, not to the govn’t.  This case demonstrates a broad distrust of the presidency – don’t want him to be above the law, but in doing so, it gave judges too much power. *The Court could have recognized a privilege, with Nixon as the exception for criminal conspiracy.  This ruling constrains the pres from invoking good reasons as well as bad.
  

Clinton v. Jones, 520 U.S. 681 (1997, p 443)

Stevens: Respondent, a private citizen, sought to recover damages from the President of the U.S., based on actions that allegedly took place before his term began. The President argued that in all but the most exceptional cases, the U.S. Constitution requires federal courts to delay such litigation until the President's term ends. The court held that the doctrine of separation of powers did not require federal courts to stay all private actions against the President until he leaves office. However, the court held that it was appropriate for the district court to consider potential burdens on the President in evaluating the management of the case. It was an abuse of discretion for the district court to delay the trial until after petitioner leaves office. 

**But Ken Starr got WAY out of hand and showed that civil trials during office can be very burdensome.  All Clinton was asking for was a DELAY in prosecution, not for complete immunity to civil suits.  He is too busy and important to deal with the time consuming process of litigation.

The Fitzgerald case recognized an immunity for the Pres. In his capacity as pres.

  

The Court’s response was basically that the District Judge should be able to manage cases properly shows an inherent trust of the judiciary, but perhaps a bad predictor.  The Court failed to appreciate how differently civil litigation would effect the President:

-in most cases people are limited economically, but there is no market check on discovery costs, etc. here

-victory over the pres could have non-monetary benefit (political) , so they might be willing to dump tons of money into the case

- way more resources available in comparison to the damages sought (10-20x more)

Cheney v. US District Court: Does immunity extend to the VP?  Answer – yes.  The Ct uses the distinction between civil and criminal cases to extend this immunity, but really it’s more likely that they just disagree with this line of cases knowing what they do now.

The vice presidency

Structurally and historically, the VP is not strictly executive in nature.  His only job (other than to step up to the presidency should need arise) is to preside over and vote in the Senate when there’s a tie.  This is more legislative.  Further, the Pres does NOT have the power to remove the VP, as he does over other exec employees, such as the cabinet.  

The VP job came out of the Framer’s fear of direct national election.  Before the 12th Amendment, the “specter of inversion” meant that the parties had to leave a gap between their presidential candidate and the next guy.  No one was worried about one party having the presidency and the other having the vice presidency (in fact, could be good as another check).  And before the 25th Amendment, there was not Constitutional mechanism to replace the VP either.

THE ELECTORAL COLLEGE SYSTEM

Historical Analysis: It simply isn’t true that the framers didn’t trust direct election rather the concern was that insufficient info about nat’l presidential candidates. However, the rise of the party system and communication technology has made this moot.

Biases perpetuated electoral system:

· Slaves = 3/5 for electoral but, in direct election system, they wouldn’t have counted at all as they didn’t have voting rights. Direct election would also have increased state incentive to enfranchise women.

· 12th Am entrenchment of electoral system based on these biases as nat’l information about candidates no longer an issue. 

Arguments for the Electoral College Rebutted

	+ Args for
	- Rebuttal

	Harmless error: rarely does electoral vote differ from popular vote
	Recent history proves incorrect.



	Change driven by partisan reasons
	Inversion may affect both parties (e.g. Kerry also close to winning electoral/losing pop).



	Electoral college decreases the chance of fraud and makes recounts easier


	No reason to believe that recount nightmares more likely w/ pop vote. In fact, might be less likely at times e.g. Ohio’s 3 million difference would be irrelevant as Bush soundly won pop.

	We haven’t changed it, even when we could have under the 12th, so we must like it.
	That no state used electoral system to pick their gov. signifies that population likes direct election. Also, EC model not used when we go and build a new democracy abroad.

	Instinct that under electoral system 2-party system more stable.


	Not clear. Electoral college may increase 3rd party power as their narrow vote margins in a swing state can determine outcome – see Perot and Nader as counter examples under the EC

	Nationalism v. Regionalism: under electoral college, a candidate must win in many states, not just a few populous centers.
	Recent elections disprove as very regionalized, no islands of dissenting votes. W/ pop vote, margins of victory would matter and candidates wouldn’t write-off states, might even campaign harder in states where they could never get a majority.

	Electoral college positively favors small states (the same way the senate does)
	This issue concerns big v. small states, about states vs. fed – basically over-ridden by the advantage given to mid-sized swing states by the winner take all method.

	Art II (Federalism) – gives the power to state legislatures to pick electors

Bush v. Gore:  Concurrence relied heavily on Art II to halt the recount all together, holding that the counting was being done under court-fashioned rules and not by the rules created by the state legislature.


	1.  Assumed that that popular election of the EC would develop over time

2. The term “legislature” should be understood contextually – state legislatures pre-date the federal Constitution and are created by the STATE constitution  and is subject to certain limitations, i.e. judicial oversight.

3. Even if states technically do have this power – politically, they could never get it back now.


How to get Popular Election w/o Amending the Constitution

The 11 most populous states pledge to support candidate who garnered the most vote nationwide, it would effectively eliminate electoral system.

· Prisoner’s dilemma- states could make contingent on other 10 following through.

· 17th Am providing direct popular election of senators was only the formalizing step of a state groundswell led by people. Electoral college reform could follow same path. 

· Inertia main force against changing system.

SUCCESSION

Current presidential succession order after vice-president:

(1) speaker of the house (Gingrich for president?)

(2) president pro temp of the senate

(3) various members of the cabinet

(4) justices of the sup ct

Amar believes present order unconstitutional

Legislation should not be in line. Textualist and structuralist args all get to same result:

Text:

Depends on meaning of the term “officer” as congress lmtd succession to officer election.  Textual evidence that “officer” used in succession clause to mean officer of the U.S.  Only twice is officer used to inc’l legislature, and this is in the context of leg elections. Defining officer to inc’l all branches leads to strange result which could inc’l state officials, such as governors, as in line for presidential succession. 

This result is odd given:

-Framer’s intent to create stronger, more nat’l central govt.

-Obvious state favoritism and disuniformity is would invite

-The existence of another and more plausible reading.

Structure:
Incompatibility Clause: Member of congress cannot hold exec office at the same time. Constitution designed to get away from parliamentary model. Odd result that, at the very least, speaker would have to resign while filling pres role and, if pres came back, they couldn’t keep seat (no resignation required w/ exec and judicial officials assuming pres role). Catch 22- can’t be leg “officer” acting as pres (-( can’t be pres unless current leg “officer.”

Impeachment: If legislature in line for president, incentive to impeach/self-promote creating a conflict of interest. “Huge, direct, immediate and personal stake.”

Geography problem:  Legislators in Cong are elected only by the ppl of one state – no national appeal.  But, could say that the Speaker or Pres Pro Tem are picked by the other members, therefore indirectly picked by the whole nation.

Recent developments:

25th Amendment: President given power to hand-picks vice-pres giving legitimacy as only pres can claim to be picked by all of the people, not just regional interests as in congress.  The Goal of 25th is orderly succession, which is undermined w/ self-interested congress picking. 

The populist presidency: President elected by nat’l electorate, leg branch is not. Thus cabinet and Sup Ct Justices are more like VP – b/c hand-picked by pres.

Impeachment

What does high crimes and misdemeanors mean?  Just b/c no court would adjudicate on this matter does not mean there is no legal meaning.  It’s a term of art taken from English law – not about criminal in the ordinary sense, rather it’s a device to get rid of the pres if he’s not doing his job.  Not sure if it applies o private conduct (murder?  Of course we SHOULD be able to remove him for this) The adjective High suggests gravity, comes after bribery and treason, which shows what kinds of things would count.

What were the things Clinton did? Perjury (pretty much private) and obstruct justice by trying to keep Lewinsky quiet – are these high crimes and misdemeanors?

What to do with precedent of impeachment of fed. Judges for perjury?  Pres and judges are different:

1) pres was elected, judges appointed

2) pres has 4 yrs, judge has life tenure

3) pres is 1 of 1, judge is 1 of 1000

*Doesn’t mean we need MORE to impeach a pres, e.g. if the pres lies to the people, that’s worse than if a judge does it b/c he is supposed to be their elected representative

What about Private “crimes” - outside of duties of pres. included?
If a sitting pres is immune to criminal indictment (b/c, acc. to L. Tribe, an AG doesn’t have democratic legitimacy to undo will of 50 million Ams), doesn’t make sense that Am ppl would have to live with pres who committed a serious crime, such as personal murder. Furthermore: what about a pres that does nothing as pres – no law that have to do a good job, but if destroying the country by inaction, we should be able to impeach (so shouldn’t have to be penal).

Congress believes that ALL impeachable activity should lead to an impeachment, but this isn’t what the Constitution says – they have the power to do it not the duty.  A* says not all perjury is worthy of impeachment – a lie about loving his wife would be very different form something more serious.

How far does Am public opinion go in preventing impeachment (i.e. Clinton’s case)?

GOP decided didn’t care/irrelevant in Clinton case, BUT impeachment was given to Cong rather than to cts or civil service commission precisely so views of public could be taken into consideration
Furthermore, the reason House was given power to be trigger of impeachment was b/c they are the most often elected (every 2 yrs)

rejoinder: members of Cong have claim to some mandate to provide leadership rather than to be mirror of popular sentiment (can’t recall them) and maybe there is merit to idea that they see things public can’t (i.e. maybe Cong had seen that pres couldn’t lead US in for. relations b/c his affair was offending other countries’ leaders)

rebuttal to rejoinder: BUT polls were over 8-9 mos, and still unchanged, so this was an informed public that should not be ignored

Presidency = more populist institution today 
Since the EC’s importance has been reduced and ppl more directly select pres, this gives even more credit to Am public opinion about their president – and means impeaching w/o public approval is more direct undoing of the ppl’s choice.  A*(in article): however, in opposite case, if ppl want to remove but Cong wants to retain, then more room for Cong indep. opinion 

Lesson is: impeachment has to be bipartisan (e.g. Nixon resigned b/c even own party said would vote to impeach and remove) AND public must agree w/Cong. Just as in EC and amendments, a small minority can carry the day – a mere 34 Senators could block impeachment and removal.  Impeachment can be political, but should not be partisan.

Republicans always disregarded that fact Congress could use the THREAT of impeachment to get pres in line, make him repent.  Impeachment doesn’t have to be an all or nothing sanction.

*When in doubt the Constitution prefers the status quo, so a close call goes against impeachment (even more conservative than the criminal justice system b/c if not 2/3 of Senate to impeach, then automatic acquittal and they can’t try to impeach him again for the same misconduct.
SOVERIEGN IMMUNITIES

The Eleventh Amendment:  “The Judicial Power shall not be construed to extend to any suit in law or in equity, commenced or prosecuted against one of the United States by Citizens of another state or by citizens or subjects of any foreign state.”

Chisolm v. Georgia: The Court held that a citizen of another state could bring a claim for assumpsit (a contract case) against the State.  NOTE: This case was one of common law, and could not have been brought in federal court under federal question jurisdiction, or any other head of jurisdiction.  The Eleventh Amendment was passed to overrule this decision.

Hans v. Louisiana: Federal question in federal court against state by citizen of that state. Held that an in-state citizens may not sue a state w/o its consent in federal court – doesn’t matter what the cause of action is. Relied on Louisiana ex rel. Elliott v. Jumel:  out of state citizen can’t sue an unconsenting state.  Would be absurd to assume that the 11th amendment so strongly repudiated suit by an out of state citizens and didn’t care about in state suits.

The Court still adheres to Hans’ interpretation of the Eleventh Amendment under which the principle of sovereign immunity is a constitutional limitation on the federal judicial power established in Art III.

The “Diversity Explanation:” A* doesn’t think the Eleventh Amendment was meant to resolve the question as to whether a suit could be brought against the State under federal question jurisdiction (at the time it was passed there was no general federal question statute).  It’s only clear that it was intended to get rid of jurisdiction based on the state-citizen alignment of parties as the only reason for getting into federal court. Under this interpretation, it’s still OK to sue a state in fed court under some other head of jurisdiction.  (Brennan’s dissent in Atascadero).

BUT:  Under current law, the bar to jurisdiction is very broad.  A State may not be sued by either in or out- of-state citizens, or by aliens.  Also – barred in law, equity and also admiralty.  Suit is barred in both federal and state court.  Plus, the Eleventh Amendment defense may asserted for the first time on appeal (not in the 9th Cir).

11th Amendment (according to Amar)

Amar thinks that the 11th Am. has been interpreted by the Sup. Ct. in “tortured, convoluted, nonsensical way.” It is a big embarrassment to textualist conservatives on the ct.

Amar criticisms:

1. Injunction: The money for enforcing the injunction still indirectly comes from state treasury and violating an injunction leads directly to damages.  Further, injunctions generally disfavored for being more severe than damages so cts preference is odd.  Edelman’s forward/backward distinction unclear and depends on the characterization of the injury.

2. The stripping doctrine is in tension with the Court’s interpretation of state actors for the purposes of the 14th Am.  (Under 14th – anyone acting under color of state law can be held liable).

3. Although states enjoy sovereign immunity- cities and counties do not. Amar says “nothing close to a reason” for this differentiation. 

Rejoinder to 2 and 3– pragmatically speaking, this allows ppl to sue the ppl most likely to commit constitutional torts – e.g. police officers.

**Amar likes Pennhurst’s lmts, that Young device only to vindicate fed rights, not state, because unwittingly returns to core of 11th- can’t use state cts against states.

§5 of the 14th Am.-

· One of few, if not only, grounds on which congress can abrogate state sov’t

· Commerce Clause Article I powers not grounds, (See Seminole Tribe). Rational:

· 14th post-dates Article I, BUT, 

· why doesn’t § 1 of 14th trump 11th Amendment in terms of due process if sequence/chronology matters?

· In most recent 14th Am cases, 2 allowed abrogation of 14th and 1 prevented.
· Amar says Garrett and Hibbs inconsistent (irreconcilable?). Criticisms:
· In Garrett ct dishonest about how 14th applies to disability- characterized Cleburne’s on face holding as minimal basis review but is this accurate? Anti-discrimination holding from Cleburne “literally marginalized” to a footnote.

· Dubious for Garrett ct to lmt record to i. employment discrimination context and ii. discrimination at state level. Silly as cities and counties reflect same culture as state evidence. But see Hibbs which broadened context and treated evidence sources loosely. 

· “Innocent state problem” ignored in Hibbs.

· Garrett’s attempt to distinguish itself, arguing that Hibbs’ intermediate gender scrutiny different, is a “cheat” as level of review only linguistic tool, what matters is how often states are violating constitution.

· Tennessee v. Lane, unlike Garrett, inc’l many contexts in proving pervasive discrimination against disabled (voting etc.). Amar’s criticisms:
· Cts apply test to law that congress couldn’t have predicted and factored in.

· Unclear why everyone so readily accepts that congress can’t act on a broader vision of the 14th than cts have. Can’t the legislature move 1st? Only minimal fit btwn means and ends req’d to realize congressional goals. 

Limitations on Immunity:

1) Suits brought by the United States.

2) Suits brought by another state.

3) Suits in which the Supreme Court is reviewing the decision of a state court. 

Cohens v. Virginia: “The Eleventh Amendment does not constrain the appellate jurisdiction of the S  Ct over cases arising from state courts.”

4) The stripping doctrine 

Ex parte Young: A Plaintiff can get prospective injunctive relief against a state officer in spite of the 11th Amendment – ultra vires argument (for the purposes of the 11th, a state officer is not acting as the state when in violation of federal law).  Still want to have some ability to force a state to honor the constitution and the laws of the US.  NOTE: The plaintiff must name the official by name, and state that he is being sued in both his “personal” and “official” capacity.

Edelman v. Jordan: State not processing Welfare claims in a timely manner, wanted an injunction and backpay.  The state may still invoke sovereign immunity when the action against the official is one for money and the state will have to pay.  Distinguish between prospective and retroactive relief.  (Note also cases like Milliken – bussing injunction)

BUT:  Pennhurst:  Stripping doctrine DOES NOT APPLY to violations of state law.  

5) Suits brought by political subdivision of a state (counties and cities).  (Lincoln County v. Luning)

6) Suits as to which Congress has abrogated immunity.

Pennsylvania v. Union Gas – can abrogate under the Commerce Clause – this gave congress broad power to abrogate.  Needed a “clear statement” that this was the intent.

Overruled by: Seminole Tribe: .  Nothing in the original text is enough to abrogate Eleventh Amendment protections.  Still OK to do so under the Fourteenth.  F* doesn’t like this case b/c it makes sense to allow Congress to abrogate when the state is acting like any other private party (engaging in commercial activity) and not acting in its sovereign capacity (police). How does Seminole play into Young?  Distinguish between negative (don’t go to court) and positive injunction (bargain in good faith).  (pg 1011)  Also – won’t supplement a Congressional remedial scheme with one created by the judiciary.

Clear Statement:  Quern v. Jordan: § 1983 does not explicitly and by clear language indicate on its face an attempt to sweep away the immunity of the states.

Fitzpatrick v. Bitzer:   Congress may abrogate the protection of the Eleventh Amendment altogether by passing “appropriate legislation” with a clear statement of intent under Section 5 of the Fourteenth Amendment.  Here Title VII was enacted under section 5 of 14th.

7) Suits in which the state has consented.

The Amendment Process:

2 ways to propose an amendment:

1) 2/3 majority in both houses of Congress

2) Convention called by 2/3 of the States (never been done)

2 ways to ratify:

1) 3/4 of state legislatures

2) 3/4 of state conventions

*We only really have 15 Amendments (not counting the Bill of Rights which was passed right after the Constitution was ratified).  3 were enacted after the Civil War when many of the Southern states were strong armed into ratifying the 13th, 14th and 15th.  The rest almost exclusively go to trying to improve the electoral process – many expand the vote, the 17th provides for the direct election for the Senate, one limits the Pres. To 2 terms, one tells us how to fill a vacant VP spot.

Is Art V exclusive?  Are these the only 2 ways to change the Constitution?

*These methods are anti-majoritarian:

1) geography problem – the population is not evenly divided among the states (minority veto problem), thus a small minority of the population could still bock an Amendment that carried even a super-majority of the national population if it wasn't geographically diverse enough 

2) agency problem – relying on Congress or State Legislature to make changes that may not be in their own best interests (like trying to limit congress members to 2 terms)

Unamendable Amendment problem – if Art V is actually the only way to change the Constitution, then if we went through the process and ended up repealing the 1st Amendment and saying “this amendment can’t be changed” – there would be nothing to appeal to.  What about the theory of popular sovereignty that the document itself was founded upon?  NOTE – there is a part of Art V that is unamendable for 20 years (about slavery).  This feature is one used by ppl who want to say Art V is NOT exclusive.

20th Century – The Amendments and Populist Century: 

Amar argues that Constitutional Amendments (via political institutions), not SC decisions (judicial institutions), are the most significant Const’l changes made in 20th Century

Pace of Amendments:  before, were in packages – Bill of Rights and Reconstruction Ams.  Whereas, 1913-1992, 12 amendments, and not in response to wars on US soil

Kinds of Amendments: BOR and Reconstruction focused on prohibiting the gov’t from certain actions, whereas 20th C Ams focus on process of governing

-this is more like the Const before BOR, i.e. elections – who can vote and be elected (e.g. 22nd Am)

Formal vs. Informal Amendments: unwritten state practices, e.g. direct pres elections, binding EC reps to popular vote. Even if this could constitutionally be reversed, it would fail politically – Am ppl like to believe they choose the pres.

Populist Characteristics (popular sovereignty is the notion that a majority of the people should always be able to peaceably/legally change their government)

1.  Even with “republican”/representative gov’t, majority rules.  The denominator has been expanded in the 20th C so that “maj” has more meaning – e.g. ppl of color, women, poor ppl and younger (draft age) ppl now included. These ams also broadened who serves on juries, so this is another “vote” – changed who gets to be a citizen.  Impact on these groups is greater than in decisions like Brown, even if motivated by same concerns (and extremely important) b/c right to vote directly changes rights w/o going to court.

2. Directly Electing Senators -17th Am makes it direct – mimicking the “people’s house”

3. Presidency – the “people’s pres” – represents national population in a way individual congress members do not

4. 25th Am – how to fill VP seat/pres himself will choose successor, extension of idea of “people’s pres”– legislators, elected only by small pop of country, should not choose successor

5. Impeachment:  people’s + opinion re: Clinton greatly influenced outcome in the House (prob would not have mattered in 19th C)

6. Caselaw - SC opinions reinforced these ams (do not overlook importance) e.g. one-person one-vote cases 1960s (Baker v. Carr, Reynolds v. Simms)

7. State Level - ballot initiative, referendum and recall – all populist changes/toward direct democracy

By end of 20th C, 24 states had ballot init., and 24 had referendum to rescind leg action.  Even if you want to say that direct democracy is dangerous, it’s in no way against the Constitution or federalism 
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