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Section 1: History and Approaches
I.     Origins of the First Amendment (FA)

A. Historical Introduction—Status of Free Speech Through the 1920s

1. The English Background

· The invention of the printing press prompted fears about the dissemination of “dangerous doctrine.”  Legal control of such doctrine through (1) crime of treason, (2) seditious libel, and (3) domination of press through state monopoly, licensing, subsidization, and taxation
· Blackstone (1765): “The liberty of the press is indeed essential to the nature of a free state; but this consists in laying no previous restraints upon publications, and not in freedom from censure for criminal matter when published.”
2. Adoption of the First Amendment

· Original Intent: Current scholarship indicates the First Amendment was adopted as a restraint on Congress to reserve to the states the exclusive authority on speech
· The Sedition Act of 1798: Controversial as to whether it violated FA; criminalized the communication of “false, scandalous, and malicious writing” against gov’t with intent to defame or bring contempt; truth as defense; only enforced through 1801
3. Freedom of Speech and Press in the Nineteenth Century

· The Court did not elaborate on 1A protections until post WWI; not until 1925 did the Court interpret the 14th Amendment as making the 1A applicable to the states
· Curbing Freedom of Speech: widespread use of judicial power, under the Judiciary Act of 1789, to punish press for criticizing court decisions; control of public discussion of the slavery question; control of transportation of obscene materials by mail
II.   Subversive Speech

B. World War I and the Post-War Years: Penalizing the Advocacy of the Violent Overthrow of Government

1. Espionage Act of 1917:  Criminalized during wartimes willfully making or conveying false reports or statements with intent to interfere with the prosecution of war or promote success of enemies.  Between this act and a harsher 1918 legislation ( over 2000 prosecutions 
2. The Learned Hand Test

· Masses Publishing Co. v. Patten (1917, p. 9)
· Facts: Publisher brought sought to enjoin postmaster from refusing to mail anti-war pro-draft resister magazine pursuant to Espionage Act. Act penalized willful causing of disaffection from military and obstruction of recruitment. Held, for publisher.
· Test: Words can be punished if they “counsel or advise others to violate the law as it stands,” but not if they are only critical of the law (p. 10)
· Hand viewed the publication as abstract advocacy beyond the statute’s reach.  If it had been a direct call for illegal activity, the statute would apply.  
· Note: This test focuses only on the actual words spoken, not on the circumstances surrounding the speech. Under this test, effects of speech are irrelevant
· Although this test was immediately rejected for “clear and present danger,” Brandenburg synthesizes the two tests
3.  Holmes’ Clear and Present Danger Test 

· Speech could be punished if it created a clear and present danger that an illegal act would come about
· Schenk v. US (1919, p. 11)
· Facts: D charged with conspiring to violate Espionage Act by sending 2 draftees a document opposing draft as a violation of 13th Amendment. Note: the communication did not expressly call for illegal resistance but advocated “peaceful measures” against it

· Holding: Affirmed D’s conviction under Act. D’s intended effect was to influence listeners to obstruct the draft.  D’s words had the intent as well as tendency to cause a “clear and present danger.” Holmes borrows from the criminal concept of “attempt” (notes Farber)

·   Issue was “whether words used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.” (p. 11)
· In war time, things that may be said during times of peace, may be riskier to assert
· Famous analogy: falsely crying fire in a crowded theater
· Criticisms: Not very protective of speech, reliance on fact-finder opinion about immediacy of threat, vague, the increase effectiveness of speaker --> decrease 1A protection
· Hand’s View: Hand feared the Holmes’ test was too subjective (how do we know what is an immediate danger?), but Holmes would argue that we shouldn’t care about the actual words but rather the effect of those words
· E.g., Nuremberg Files Case: Showing pics of abortion doctors online.  Should we look at content and the fact there was no explicit incitement to kill the drs or should we look at intent?
4. Application of Holmes’ Test

· Abrams v. US (1919, p. 12)
· Facts: Ds convicted for violating new provision in Espionage Act prohibiting advocacy of curtailment of war production.  Ds published papers attacking US productions and supplies that may be used against Russia.  Urged workers not to make weapons that would be used against the Russians.  Note: leaflet was anti-German
· Holding: Majority upholds convictions b/c though direct intent pertained to Russia, Ds must be held to effects their acts are likely to produce (i.e., help the German cause); intent can be presumed from reasonable consequences of communication
· Holmes’ Dissent—Marketplace of Ideas: No requisite intent here; actor does not intend consequences unless that consequence is the aim of the deed. Importantly, Holmes advocated “free trade in ideas…best test of truth is the power of the thought to get itself accepted in the competition of the market” (p. 13)
5. Statutes Prohibiting Specific Speech (compare Schenk where statute prohibited conduct, not speech)
a.   Gitlow v. NY (1925, p. 14)- Farber: “The law is the dissent”
· Facts and Holding: Criminal anarchy statute banned advocating overthrow of gov’t by violence.  D involved in publication advocating revolutionary mass action; Majority upheld conviction. It was a legislative judgment that the speech causes the harm (i.e., that the speech poses a clear and present danger), and the judiciary should defer the legislature. Ct thus rejected clear and present danger test in circumstances where Congress already proscribed a certain category of speech

· Holmes dissent: Clear and present danger test should not be applied to a class of speech determined by Congress. Rather, it requires the court analyze the danger posed D’s particular speech in order to prevent chilling, i.e., determination must be as applied. Here, D had “no chance of starting a present conflagration”
b.   Whitney v. Cal (1927, p. 19): Note: Explicitly overruled by Brandenburg
· Facts and Holding: D joins Comm. Party with purpose of making it more peaceful.  She is prosecuted for joining. Ct upholds conviction, deferring to Congress’ conclusion that mere membership was dangerous
· Brandeis’ Concurrence: The relevant test should be whether the speech posed clear and present danger. Only a ct can determine this.  Congress merely presented a rebuttable presumption
· In order to find clear and present danger: “it must be shown either that immediate serious violence was to be expected or was advocated, or that the past conduct furnished reason to believe that such advocacy was then contemplated.” (p. 20)
· Compare De Jonge v. Oregon (1937, p. 21): Where court overturned conviction of D under a similar statute as in Whitney for assembling with Comm. Party.  “Peaceful assembly for lawful discussion cannot be made a crime.”
C. Post World War II Cold War Era: Prosecution of Communists Under the Smith Act

1. The Smith Act: Prompted by Red Scare and anti-Russian sentiment

2. Dennis v. US (1951, p. 23)—Bad test further limiting 1A protections

· Facts: Ds convicted under Smith for conspiring to advocate overthrow of US gov’t and conspiring to reorganize US Comm. Party. The indictment had no specific acts of advocacy, thus, there is not way to determine whether there is a danger.  The Holmes/Brandeis formula of “clear and present danger” requires an applied, concrete application and cannot be applied in the abstract.

· Holding: Majority upheld conviction. Claimed to apply clear and present danger test, but applied balancing test.  Here, the evil was so great that a small, non-imminent chance of success justified curtailing speech

· Hand Balancing Test adopted: whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger (p. 25)

· Farber: “benefit of the speech v. probability of the harm”

· Seriousness of evil speech becomes a substitute for its immediacy

· Frankfurter concurrence: balancing test should be performed by Congress, not judiciary

3. Increasing First Amendment Protection Post-Dennis
· Yates v. US (1957, p. 27)

· Ds prosecuted under Smith Act for advocating overthrow of gov’t. Ct ordered acquittal of some of petitioners because there was not enough evidence against them

· Advocacy/Incitement Distinction: In line with Hand’s test in The Masses, that only counseling of illegal acts should be prohibited and not advocacy in the abstract. “The essential distinction is that those to whom the advocacy is addressed must be urged to do something rather than merely to believe in something”

· Scales v. US (1961, p. 30)—Heavy std of proof

· Membership in Comm. Party could be punished only if the member was active, knew of Party’s illegal aims, and had specific intent to further those aims. Passive or nominal membership was not sufficient

· Note: Companion case: Noto v. US (1961, p. 34): mere abstract teaching is not the same as preparing a group for violent action
D. Modern Test—The Brandenburg Era

1. Brandenburg v. Ohio (1969, p. 35)

· Facts: D was KKK leader charged with violating statute that forbade the advocacy of crime or violence as a means of accomplishing political reform.

· Holding: Ct struck down statute and reverses conviction; formulated a new test

· Test: Speech advocating use of force or crime is only unprotected where the speech (1) is directed to inciting or producing imminent lawless action (e.g., Hand formulation) and (2) is likely to incite or produce such action (e.g., clear and present danger) (p. 36)

· Note: This test synthesizes clear and present danger with advocacy/incitement distinction. Thus if it passes either the Hand or Holmes prong, it is protected

· This test is read as the minimum level of protection afforded speech (p. 38)

· Farber indicates that it is not clear whether the first element is a reference to the content of the speech or the subjective intent of the speaker.  He also indicates doubt as to whether the test applies outside of political dissent speech or in the case of non-violent crimes

· Hypotheticals and Real Applications (Farber)

· A group passing out leaflets urging people to join their anti-gov’t militia would most likely have 1A protection 

· How To Be A Successful Hitman case where reader of book kills someone.  Is this protected speech?

III.  Vagueness, Overbreadth, and Prior Restraint

· The Sup. Ct. has developed techniques of statutory analysis to assure 1A freedoms get adequate protection
A. Vagueness and Overbreadth

1. Definitions

· Overbreadth: A statute may be prohibiting more than it aims to
· Rationale: Overbroad legislation may have a chilling effect on speech; vulnerable to selective enforcement
· Vagueness: A statute may not explain what is legal and what is not in precise terms
· Rationale: Chilling effect; Due Process Clause requirement of fair notice
· These determinations are based upon judicial interpretations of the statute and not its literal language (p. 50)
2. Cases

a. Herndon v. Lowry (1937, p. 43)
· Facts: D enrolled individuals into Comm. Party and had Comm. literature in his possession that he did not distribute.  Convicted for attempted to incite and insurrection which statute defined as “any attempt, by persuasion or otherwise, to induce others to join in any combined resistance to lawful authority.”
· Holding: Ct reversed conviction. “Statute did not furnish a sufficiently ascertainable std of guilt”
b. Coates v. Cincinnati (1971, p. 44)
· Facts: D protesters convicted of violating ordinance which criminalized “three or more persons assembling on sidewalk…and there conducted themselves in a manner to annoying to persons passing by”
· Holding: Ordinance is unconstitutionally vague b/c it subjects the exercise of rt of assembly to an unascertainable std, and unconstitutionally broad b/c it authorizes punishment of constitutionally protected conduct. Conduct that annoys some, does not annoy others
                c.  Broadrick v. Oklahoma (1973, p. 47)—Modern View

· Facts: Statute prohibited civil servants from engaging in certain political activities, including taking part in mgt of a political party or soliciting funds.  D challenged on overbreadth grounds b/c the statute had been construed as applying to wearing political buttons or bumper stickers.
· Holding: Overbreadth must be real and substantial where statute is directed at conduct, not speech.  In the case of statutes governing conduct (and not speech directly), for facial invalidation to be appropriate, “the overbreadth of a statute must not only be real, but substantial as well, judged in relation to the statute’s plainly legitimate sweep.” (p. 48)
· Here, the statute was not overbroad b/c it applied to a substantial spectrum of conduct that could be subjected to state regulation.  Although the statute sweeps in political buttons, such applications were not numerous enough compared to permissible applications. Statute upheld against D.
· Farber: If statute here includes conduct from the button people to the fundraisers, if the fundraisers are to claim overbreadth, they must show it violates the button people’s 1A rights

· Compare where statute is directed at pure speech (see e.g., LAX case where a broad range of speech was prohibited at the airport.  Although the regulation would have been substantially overbroad, it would have been struck down even if the overbreadth was not substantial because the regulation directly dealt with speech)
d. Brockett v. Spokane Arcades Inc. (1985, p. 48)

· State obscenity statute was overbroad because it used term “lust” in defining obscene material.  However, court does not strike down whole statute, only partially invalidates it

· When D’s speech is protected, the Court should invalidate only the overbroad section challenged by D.  If the statute is not severable, then the Court strikes the statute in toto.
· Farber: Brockett says that button people don’t get to bring overbreadth claim; they can only have it void as applied to them. Therefore, under Brockett, have a better chance of making statute void if plaintiff is not protected by FA
B. Prior Restraint

· Key aim of 1A is to prevent prior restraints (PR); 1A favors subsequent punishment; gov’t action which prevents expression is presumed to be constitutionally invalid.  (See Blackstone above)
· Near v. Minnesota (1931, p. 53)
· Facts: State permanently enjoined newspaper from publishing materials criticizing local officials under regulation banning “malicious, scandalous, and defamatory newspapers”
· Holding: Ct struck down the injunction as unconstitutional; primary aim of 1A is to prevent pre-publication constraints and censorship
· Proper action would have been subsequent punishment in form of libel action, etc…
· Note: Farber indicated that many scholars question this doctrine because isn’t subsequent punishment a PR? However, it is more severe to be charged with contempt of court than to be charged with a crime
· Exceptional Cases Exception: PR may be permissible in obstruction of recruitment of armed forces and publication of e.g., sailing dates of transports or number and location of troops (p. 55)
· Dissent: injunctions are not PR because an injunction is issued after judicial adjudication.

· Unprotected Communications: Pittsburgh Press Co. (1973, p. 56): Not all injunctions are PR.  Not considered PR where court has already classified enjoined material as undeserving of constitutional protection

· Parades and Demonstration Permit Systems: Systems requiring official permission in advance for parades and demonstrations have been upheld (e.g., Cox v. New Hampshire (1941, p. 57)

· Standardless Discretion: Such permit systems become unconstitutional where it allows administrative standardless discretion (e.g., Shuttlesworth v. Birmingham (1969, p. 57) where permit could be denied backed on public welfare, peace, safety, health, decency, good order…etc…”

· Where ordinance is valid but official denies permission for unconstitutional reasons ( state can require review of invalid denial

· Watchtower Bible v. Village of Stratton  (2002, p. 59)

· Facts: Village ordinance making it a misdemeanor to engage in door-to-door advocacy w/o permit. Ds are Jehovah’s Witnesses who claim the ordinance violates free speech and free exercise. Ds did not apply for permit. Residents could also have signs indicating “no solicitations”

· Holding: Ct holds for Ds, finding that the ordinance is facially invalid—not narrowly tailored to village’s interests in protecting its residents from crime and fraud. There are several pernicious effects of such an ordinance: (1) some people like to support causes anonymously; (2) some religions will not allow requesting such a permit; (3) spontaneous speech is effectively banned by this ordinance. Residents are amply protected by no solicitation signs and right to refuse on an individual basis

C. Compelled Affirmation or Belief

· West Va. State Board of Ed v. Barnette (1943, p. 311): WWII ruling that Jehovah’s Witness could not be forced to salute the flag and recite the pledge of allegiance

· “Freedom to differ is not limited to things that do not matter much.  That would be a mere shadow of freedom…If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion…” (p. 312)

· Wooley v. Maynard (1977, p. 312): Jehovah’s Witness motorists taped over the state motto “Live Free or Die,” on license plate, objecting for religious and political reasons. Ds were arrested under law making it misdemeanor to obscure elements of plates.  Sup. Ct. enjoined enforcement of the ordinance.  1A right to refrain from speaking

· Dissent: What about “In God We Trust”?

· Note: Farber indicates that the Court has not been successful in delineating the boundaries of coercive speech

Section 2: Content-Related Rules

I. Defamation.  Limits of 1A protection for libelous speech.

A. Before 1970s.  Path from no protection to almost on par with core political speech.

1. 1790 – 1950s.  Defamous speech not part of conception of 1A.

a) Part of lower “tier” of speech, along with obscenity, fighting words, etc.

2. Beauharnais (1952), 67.

a) Facts:  Ill. criminal statute bans publications portraying “lack of virtue of a class of citizens of any race, color or creed.”  Δ petitions Chicago council to stop blacks form moving in.  Calls black people criminal, drug infested, etc.
b) Held (Frankfurter): statute valid exercise of state libel power.

(1) Statute bans “libel” against a group.  State has power to criminalize libel of individuals, so why lies about a defined group?
(a) ( Similar to hate speech codes today.

(2) Rational basis review (essentially) of the law.

(a) Has legitimate goal (stopping libel) so okay.

3. ( No sense prior to NYT (below) that defamation law could infringe speech.

B. The NYT Rule

1. New York Times v. Sullivan (1964), 68.

a) Facts.  NYT ad placed by MLK supporters protesting treatment of protesters at hands of Montgomery, Ala. police.  Ad mostly correct, but contains some errors.  Π, police commissioner of Montgomery, sues NYT for defamation in Ala. court and wins.

b) Held (Brennen).  Reverse court, since libel finding infringes on 1A rights of NYT and authors.

(1) Public official needs to show “actual malice” (becomes NYT malice, see below) to prove libel if statements concern his official acts.

(a) Knowing falsity or reckless disregard of the truth.

(2) Here, no such malice can be shown.

(3) Concern for “chilling effects.”  If punishment false statements, will self-sensor many true ones.

(4) ( Clear framing of the issue in free speech terms, not libel terms.

(a) Good case for excesses of libel: no mention of Π specifically, matter of huge national concern, biased jury, obvious attempt to silence Δs.

(b) Notes that no type of speech can claim “talismanic immunity from constitutional limitations” anymore.
c) Farber:

(1) Brennan espouses “Marketplace of Ideas” First Amendment theory.

(a) Value of 1A to open up society to ideas to argue and debate in search for truth.

(b) Concern for chilling effect on good speech, at least as concerns public officials.  Need “breathing room” for speech.
(c) Mix of 1A theories, but powerful basis and used often in future.

(2) Economic theory of limiting libel.

(a) Information about public issues is “public good.”  Value to society greater than value to producer.  Will be under-produced by market.

(b) Use broad protections to get as much as possible out – don’t cut close to edge of libel/truth.

2. NYT Malice.  Test for libel when 1A implicated.

a) Applies to public official in official capacity (NYT) or public figure (Gertz) re: issue of public concern (Dun & Bradstreet)
b) Test.

(1) Burden on Π

(2) Standard of proof: clear and convincing evidence

(3) Legal standard for showing libel:

(a) Knowing falsity OR

(b) Reckless disregard for truth.

C. Applying the NYT rule

1. To whom does the rule apply?

a) Public officials.  See NYT.
(1) Only big ones.  Not a teacher or janitor in courthouse.  Means judges, Congressmen, etc.

(2) Applies to officials re: public or private matters.

(3) Lawyer not a public official (Gertz)

b) Public figures.  See Curtis (cited in Gertz).
(1) Gertz (1974), 73.

(a) Facts.  Π is lawyer for estate of black man killed in Chicago by white officer.  Δ is John Bircher who accuses Π (in newspaper) of being communist, etc.
(b) Held (Powell).  Libel suit okay.  No application of NYT malice std.
(i) Π not a pubic figure under Curtis.
(ii) Competing values of protection from libel trump remaining speech interests here.

(2) Define public figure: involved in resolution of important public Qs or, by their fame, shape events in areas of concern to public at large.

(a) Looking for voluntary fame or notoriety.

(b) ( Not very clear.  O.J. Simpson?  Borderline.

(3) Why apply NYT rule to public figures?

(a) Can fight off lies with their access to media.

(b) Assumption of the risk theory – they asked for fame, so get bad side.

c) Private figures.

(1) Public concern.  To get punitive or presumptive damages, must still show NYT malice.  But for compensatory, regular rules okay (depending on state law).

(2) Private concern.  Old-skool defamation std.  No NYT Malice (probably).

2. What is reckless?

a) Not clear.  More than negligence, but not quite reckless in tort sense.

b) Mostly, courts on their own in this one.
3. To what matters does rule apply?
a) Private matters.  Need to show NYT malice if about a public figure or official.

b) Public matters.  May apply, if matter is important enough.  No clear law.
(1) Dun & Bradstreet (1985), 79.
(a) Facts.  Credit reporting agency erroneously tells clients that Π is bankrupt.  Jury awards punitive damages for libel case.
(b) Held.  No application of Gertz rule even for the punitive damages..

(c) Plurality (Powell).  No protection of private economic info needed to protect marketplace of ideas.
(i) Only need protection for matters of public concern.

(d) Concur (Burger, White).  Gertz wrong, so overrule.
(e) Dissent (Brennen).  Avoid public concern concept.  Apply Gertz to ALL private Πs, regardless of public concern or not.

(i) Messy for judges to get into.

	
	Public official or figure
	Private figure

	Public concern
	NYT malice for all damages (NYT and Gertz)
	NYT malice for punitives (Gertz)

	Non-public concern
	NYT malice for all damages (NYT and Gertz)
	Probably  NYT malice for punitives only (Gertz, D&B).


4. Media or non-media Δ?

a) Farber: Not supposed to matter (see D&B) but seems to affect outcome.

(1) Media seem to get special treatment in libel cases even against private actors.

(2) Test for public concern favors media (if media covered it, must be matter of public concern).

II. Privacy and Speech.  Tension between right of individual to keep personal info private and right to speak freely any true thing.

A. General rule: once press has info lawfully, cannot be punished for publishing except in extraordinary circumstances (which have never yet been found).

B. Florida Star (1980), 83.
1. Facts.  Police accidentally forget to redact name of rape victim from public report.  Newspaper publishes name.  Prosecuted under state law prohibiting such publication.

2. Held (Marshall).  No liability here for paper.

a) Cannot punish media if 

(1) They obtain info lawfully, and

(2) Concerning matter of public importance

(3) Except when highest order state interests at stake.

b) Refuse to say state can never hold media liable for publishing truthful info.

c) Privacy of victim.

(1) Could be strong enough interest in theory

(2) Here, not enough to hang liability since paper reasonably thought info was public.

3. Concur (Scalia).  Cannot censor press for publishing true info.

C. Bartnicki v. Vopper (2001), 91.
1. Facts.  Locally important labor dispute.  Union leader (Π) in cell phone conversation mentions that if opponents don’t offer good deal, going to get rough, “blow up their porches,” etc.  Call intercepted, given anonymously to radio personality (Δ), who broadcasts it on air.  Sued under civil privacy statute banning interception of phone calls, etc.

2. Held (Stevens).  No liability for broadcasting call since important public matter.

a) Privacy interests important, but give way to countervailing speech interests when matter is of deep public importance.

3. Concur (Breyer).  No liability here, but only because issue was so important.
a) ( Would apply a much more liberal balancing for privacy v. speech than maj.

4. Dissent (Rehnquist).

a) Okay to deter interception of private communications, even if limits speech a bit.

5. Farber.

a) This case and Florida Star demonstrate commitment to “marketplace of ideas” theory of 1A value.

(1) Get as many facts and ideas as possible out there.

b) Deference to media Δs when publishing anything that touches on public issues.

III. Pornography.
A. History/Modern Test

1. Roth first time that the court distinguishes “obscenity” to not get 1st Amendment protection.  It’s not speech b/c it doesn’t have redeeming social value.  It needs it’s own test.  *But remember that not all pornography will be considered “obscene” (see Miller).

2. Stanley says that a person can possess obscenity in privacy of own home, it’s ok.  He’s not hurting anyone

B. Paris Adult Theatre I v. Slaton (1973) p. 99

1. Facts: adult movie theater in Hotlanta, GA.  It looks the same as any other theater from the outside, except with signs and a warning.  AG wants to prosecute under state obscenity law.

2. Holding (Burger):  The theater is public (although it only allows consenting adults to enter) and can be regulated (not like Stanley) 

a) State interest exists in regulating obscenity to protect juveniles, but also exists for preserving quality of life, linkage to crime.  The link is unproven, but they will DEFER to legislature to determine.

3. Dissent (Brennan & co.): The balancing test (sex v. public) is vague.  There is no fair notice(chilling effects on otherwise protected speech; w/o distro to kids, then it should be protected.

4. Dissent (Douglas) p. 103: basically kissing Brennan’s ass.  worth a look for giggles. 

5. Farber: blurring line between speech and conduct (it’s not the porn, it’s the guys masturbating in the theater!; burning a draft card, etc.)

C. Miller v. California (1973) p. 103

1. Facts: Guy sending out unsolicited advertisements for “adult” books, prosecuted under state statute.

2. Holding (Burger):  To remedy vagueness, we have a new three-part test for obscenity

a) The test:

(1) the average person applying contemporary community standards would find that the work, taken as a whole, appeals to the prurient interest;

(2) the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and

(3) the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.
b) These are questions of fact and should be done community by community.  Not every community will have the same standards.  Although one standard could be found for the state of California.

c) Material must be “hardcore” not just nudity: ultimate sex acts (normal, perverted, actual, simulated), excretory, masturbatory, lewd.

3. Dissent (Douglas)-it’s vague, you still can’t tell what’s covered!

4. Dissent (Brennan & co.)-it’s overbroad, b/c of chilling effects!

D. Jenkins v. Georgia (1974) p. 106

1. Facts: It’s Georgia! (big surprise).  A jury finds the film Carnal Knowledge to be obscene by Miller and ban it. The GA Supreme say, the jury has spoken, it’s obscene.

2. Holding (Rhenquist): While Miller said that obscenity is a matter of fact to be decided by juries, and that communities differ from place to place, there is a baseline for “patently offensive sexual conduct” which this movie does not meet (see examples above).  Court reigns in a runaway jury.

3. Concurrence (Brennan & Co.)—Sort of an “I told you so. Your Miller test sucks and this is what happens.”  It’s still case-by-case, w/ no bright line as to what is obscenity.

E. Ashcroft v. Free Speech Coalition (2002) p. 108

1. Facts: Child Pornography Prevention Act (CPPA) extends child pornography to images that don’t actually involve kids (computer-generated images OR adults that look like kids).  Based on Ferber(not Miller)-that child porn is banned out right, you don’t need it to be obscene

2. Holding (Kennedy): CPPA is unconstitutional for overbreadth 

a) virtual child porn has no victims (real child porn has the actual kid as the victim) causal link between virtual child porn and pedophiles is weak (mere tendency of speech to encourage unlawful acts is not enuff).

b) no artistic merit prong so everything from Shakespeare to Traffic and American Beauty would be banned.

c) you can still punish adults for giving it to kids. You can’t ban protected speech to snuff out unprotected speech.

3. Concur (Thomas):  tech advances make virtual porn a real possibility and worry

4. Dissent (O’Connor & Co.): only for virtual porn, which should be regulated.

F. American Booksellers Association, Inc. v. Hudnut (1985) p. 117

1. Facts: C-Mac/Dworkin initiative to ban the trafficking (no Stanley violation) of pornography by city ordinance.  Makes porn a civil rights issue—nothing about community standards or about redeeming value (not the obscenity test for Miller this is broader).  C-Mac says it’s not speech b/c it triggers a specific response in people of degrading women (more like conduct)

2. Holding (Easterbrook 7th Cir.): This law is unconstitutional

a) all speech has a response, porn is still just speech, Cf: Carnal Knowledge, Barbarella, Body Double.

b) marketplace of ideas (C-Mac arg) does not mean the dominance of one side saying we have the “truth.”  You don’t exclude ideas from the mktplace b/c you disapprove.  FREE SPEECH NOW!

c) value speech by category, not by its content.

3. Farber: 

a) Why not use Miller?—b/c findings of obscenity are rare, and juries are not reliable (community stds).
b) after CPPA case, hard to rule otherwise. Args about porn = violence similar to child porn = pedophilia.  

IV. Sexual Expression.
A. U.S. v. Playboy (2000) p. 122

1. Facts:  Non-subscribers to Playboy channel are getting signal bleed so that they kind of can see nudie flicks (think American Pie).

2. Issue: Can the FCC zone all of the sex channels to btwn 10PM-6AM to protect the kids who might be watching?

3. Holding (Kennedy): It’s a content based restriction so it has to survive strict scrutiny!  It doesn’t.  There is a less restrictive way to do this (opt-out option by subscribers, shifts the burden to people and their cable companies).

4. Dissent (Scalia): the gov’t has authority to block it to protect kids and adults

5. Dissent (Breyer): the opt-out alternative doesn’t work at all, the interest is compelling

B. Ashcroft v. ACLU (2002) p. 129

1. Facts: Child Online Protection Act regulating commercial material on the WWW  that is harmful to minors (goes by the Miller test if you substitute “harmful to minors” for “obscenity” w/ all three prongs).  Aff defense: credit card verification

2. Issue: can you have “community standards” on the internet?  3rd Cir. said that it’s too hard to figure out since the internet is available in all communities, b/c the most conservative community would end up chilling speech in more tolerant ones.

3. Holding (Thomas & Co.): 3rd Cir. decision is vacated and remanded

a) Community standards alone do not make COPA unconstitutional.  Community standards are fine; look to other national obscenity regs that go by community standards.  

4. Concur (O’Connor): Miller says state of CA can have a standard and it includes “Berkeley and Bakersfield” so why not a national standard?

5. Concur (Breyer): wants a national adult standard (b/c this is a reg about minors)

6. Concur (Kennedy & Co.): don’t want to endorse Thomas or the other concurrences.  They just want a remand.

7. Dissent (Stevens): It’s totally overbroad (agrees w/ 3rd Cir.)

C. City of Erie v. Pap’s A.M. (2000) p. 306

1. Facts: city ordinance banning “nudity” (pasties and g-string ok).  Strip club says that nude dancing is expressive and protected.

2. Holding (O’Connor): Upheld

a) O’Brien test applies to content-neutral restrictions on symbolic speech; govt. has an interest in stopping secondary effects of strip club

b) ban prohibits conduct not expression (think draft card burning)

c) reasonable to conclude that nude dancing will produce secondary effects.

d) case seems to hinge on the fact that nude dancing is not necessarily linked to whatever message is being conveyed

3. Farber: O’Connor notes that there may be cases in which banning the means of expression so interferes w/ the message that it essentially bans the message, but that is not the case here (CLASSIC O’CONNOR OUT!)

V. Offensive Speech.
A. Cantwell v. Connecticut (1940) p. 139

1. Facts: Jehovah’s Witness plays anti-Catholic record.  Arrested for breach of peace

2. Holding: Short of immediate threat to pubic safety, peace, or order, cannot punish.  State may not unduly suppress free communication of views, religions, or other under guise of conserving desirable conditions.

B. Chaplinsky v. New Hampshire (1942) p. 140

1. Facts:  another JW starts screaming at a cop calling him a “fascist.”  Prosecuted under statute banning offensive, derisive or annoying word to person lawfully in public.

2. Holding: Fighting words (those which would incite a fight by ordinary MEN) are not protected speech.

C. Cohen v. California (1971) p. 140

1. Facts: Statute against malicious and willful disturbing of the peace or quiet of neighborhood or person by offensive conduct.  The D wore a jacket in a courthouse that said “Fuck the draft.”

2. Holding (Harlan): Unconstitutional

a) not covered by obscenity or fighting words (b/c it’s not a direct personal insult, although if addressed to an ordinary person, it might provoke violence).

b) captive audience fails: unsuspecting viewers can avert their eyes.  unless they can prove a substantial privacy interest is being invaded in an intolerable manner—no dice.

c) marketplace of ideas: the state is defining and banning “offensive conduct” and that’s a lot of stuff.

3. Dissent (Blackmun): this is immature conduct, not speech

D. Texas v. Hill (1987) p. 143

1. Facts: statute says: unlawful to interrupt cops in the performance of his/her duties.  Hill distracted cops b/c friend was doing something illegal.

2. Issue: is this regulation unconstitutionally overbroad?

3. Holding (Brennan): Yes.  overturned

a) There is too much protected speech that this bans.  Freedom to oppose/challenge cops w/o risking arrest—AMERICA!

b) undue discretion of enforcement to cops.

c) not narrowly tailored to only affect disorderly conduct/fighting words.

4. Concur (Powell): yes, overbroad b/c of enforcement, but there are situations where cops should be shielded from interruptions

5. Dissent (Rhenquist): it’s a good law.

E. R.A.V. v. City of St. Paul (1992) p. 147

1. Facts:  City “Bias-Motivated Crime Ordinance”: unlawful to place a symbol which arouses anger on the basis of race on public/private property; P’s burned cross on fenced in backyard of black family

2. Holding (Scalia): content based restriction, facially unconstitutional

a) even though statute only reaches “fighting words” it prohibits otherwise protected speech solely on the basis of the subjects of the speech (Scalia talks about majority silencing the minority, sort of mktplace(the truth will be revealed.)

b) Power to limit speech on basis of a non-content element (fighting) does not entail power to limit speech on the basis of a content (racist) element.

c) statute does not fall into secondary effects exception (listener’s reaction does not count)

d) not narrowly tailored( why add the bit about race, gender, religion?

3. Concurring (White): should be struck down as overbroad b/c fighting words aren’t protected anyways.  Don’t have to go that far.

F. Virginia v. Black (4/3/2003!) 123 S.Ct. 1536

1. Facts: Two guys convicted of “attempted cross burning with intent to intimidate” challenge their convictions for 1st Amendment violations.  The law says that act of burning cross prima facie means intimidation.  VA Supreme says that this is same as RAV and says law is unconst.

2. Holding (O’Connor): Affirmed, vacated, and remanded

a) cross burning law is not prima facie unconstitutional

b) cross burning alone does not always mean “intimidation” so the jury was instructed incorrectly on that point; this instruction makes the statute unconstitutional.  There’s more than one way to burn a cross (fighting words or exercise of political speech).

c) severability of clause remanded.

3. Concur (Breyer): the statute is unconst by RAV.  
VI. Commercial Speech.  Protected speech, but restrictions treated more liberally.
A. History.  Path from no protection to fairly strong protection.
1. Virginia Board (1976), 160.

a) Facts.  Consumers group challenges VA ban on advertising of prescription drug prices by pharmacists.

b) Held (Blackmun).  1A interests of speakers outweigh state interests.
(1) Economic motive doesn’t mean no speech rights – in fact, the rights are fairly strong.

(a) Overruling former line of cases

(2) Matter of public concern to know prices – make good economic choices.

(3) State interest in upholding professionalism of pharmacists not valid

(a) Paternalistic to deny public info

(b) Better ways to protect professionalism of this field.

(c) ( Seems like simply stunk of economic protectionism.

2. Growth of doctrine.

a) ( Growing sense that commercial nature of speech is not fatal.

(1) Most speech is commercially motivated.

(2) Line drawing wouldn’t be pretty.  (See VA Bd).
b) Consistent with the narrowing of areas of “non-speech” such as defamation, fighting words, etc.

c) Also clear that not as strong protection as for core, political speech.

B. The Central Hudson test.
1. Central Hudson (1980), 167.
a) Facts.  NY utility commission banned advertising by utilities urging use of electricity in order to encourage conservation.  Exception for urging non-peak consumption.

b) Held (Powell).  Ad ban invalid based on 1A.

(1) In VA Bd, rejected paternalistic idea that should shield folks from information.
(2) Must find regulation to serve a substantial gov’t interest and be proportional and tailored to that interest.

(a) Here, not satisfied.

c) ( Paternalism issue w/ economic regulation.

(1) Isn’t all economic regulation paternalistic?  Libertarians would say so.  Why unreasonable in this context as opposed to hourly min. wage, etc.?

(2) Perhaps something to do with theory of 1A:

(a) Think of info. as unmitigated good.  The more info the better choices made.  Marketplace of ideas as path to “truth” or self-realization.

2. The Test.  Articulated in Central Hudson and refined.
a) Gov’t regulation of commercial speech:
(1) Regulation automatically valid if targeted simply comm. speech that is:
(a) Misleading, or

(b) Advocating illegal activity
(2) If not one of above, then regulation MUST:
(a) Serve a substantial gov’t interest
(b) Directly advance that gov’t interest, and
(c) Be tailored to the interest
3. What is advocating illegal activity?
a) ( Q about what this would mean.  What about medicinal marijuana from CA advertised in TX?  Illegal in TX, but could come to CA and legally get it.

(1) Court implies that this not “illegal” activity in the sense they care about.

b) See abortion services in NY advertised in VA case.

c) See Greater New Orleans.

4. How does the second part of the test compare to normal speech scrutiny?
a) Essentially, this is version of “intermediate scrutiny” from Eq. Pro. doctrine.

(1) Looser than normal “compelling interest” 1A test.

b) No requirement that “narrowly tailored” mean no conceivable better regulation.

(1) Means some truthful, valuable info less protected in comm. context than in other contexts.

C. Refinement of the Central Hudson analysis.

1. 44 Liquormart (1996), 173.  Testing validity of Central Hudson.
a) Facts.  State law says no advertising of alcohol prices except at point of sale.
b) Held.  Statute invalid restriction of speech.

(1) Court badly divided on why to strike law.

c) Plurality.  “Special care” required when regulation bans truthful info.

(1) Version of paternalism fears.  Stronger analysis when keep public deliberately in the dark.

(2) Thomas.  Regulations designed to keep consumers ignorant are pre se invalid.

d) Other justices.  Apply normal Central Hudson analysis.

e) Scalia.  Should abandon Central Hudson and look to what was proper in 1790.

2. In cases since 44 Liquormart, Court has struck every gov’t regulation of comm. speech it sees, applying Central Hudson without comment on its validity.

a) Greater New Orleans (1999), 183.
(1) Facts.  Federal ban on certain casino advertising.

(2) Held (Stevens).  Invalid.

(a) Interest in discouraging ills of gambling okay, but “pierced w/ so many exemptions and inconsistencies” that demonstrate not serving interests alleged.

(i) More about protecting certain casino activities from competition.

b) Lorillard Tobacco (2001), 188.
(1) Facts.  Advertising restriction on cigars and smokeless tobacco.
(2) Held (O’Conner).  Invalid.

(a) Flunks Central Hudson.

(i) Ban on outdoor advertising too broad (tailoring)

(ii) Ban on store displays not directly advancing interest, since not effective in deterring sales.

(3) Farber:

(a) Paternalism arguments get at realism v. idealism problem.  Realist knows that consumers are influenced by advertising.  Not just learning new info that can be parsed and analyzed.  Idealist says all info is good.

c) Thompson v. Western States (2002), 198.

(1) Facts.  FDA banned advertising of tailor-made prescriptions for individuals w/ special problems.  FDA claims necessary to prevent wide distribution of drug “cocktails” without FDA approval.
(2) Held (O’Connor).  Restriction invalid as too broad w/r/t state interest.

(a) Apply Central Hudson.

(b) Find interest valid, but regulation too broad to be sufficiently tailored.

(3) Dissent (Breyer, plus 3).  Apply Central Hudson, but go other way.

(4) Concur (Thomas).  Abandon Central Hudson test.

D. Regulating Ads by Lawyers.  More leeway to regulate than in other professions.
1. Bates v. State Bar (1977), 165.  Following VA Bd., invalidated ban on price advertising for lawyers.

a) Could not regulate ads for “routine legal services”

(1) Stopped short of saying advertising of more personalized services also not regulatable.

2. Ohralik (1978), 165.  Upheld ban on in-person soliciting of accident victims.
a) Risk of overreaching – influencing victims.

(1) ( How not equally paternalistic to say accident victims not capable of choosing lawyers for themselves?

b) ( Seems concern for appearance of profession (see Florida Bar, below).

3. Florida Bar (1988), 166.  Florida Bar prohibited members from mailing solicitations to accident victims for 30 days.
a) Valid interest in upholding honor of profession.  Individual members ruingin it for everyone.

(1) ( Bald protectionism, guild-like activity

(2) Court noted that study showed people receiving solicitations after accidents disliked the Bar more.

b) ( Uniquely for lawyers, seem to look to the interests of the profession itself.  Willing to silence speakers for the rights of the group.  Not generally liked in 1A analysis.

(1) Lawyers getting special treatment?

E. Overbreadth, Chilling Effects, and Commercial Speech.  Apply weakly, if at all.
1. Overbreadth and chilling effects are based on concern that, even if example regulation is valid, dampen other, legitimate speech.

2. Here, not an issue.  Commercial incentives strong enough to overcome chilling effects.

a) No “public good” problem for this information.  Strong incentive to get it out there.

Section 3: Forum, Speaker, and Mode of Speech Issues

I. Public Forum Doctrine

A.   Development: minimum access v. equal access

1. Overarching question: Does (and should) the fact that the Govt owns the land on which the speech is uttered affect the power of the Govt to regulate the speech?

a)   One answer (FH 190) is that public forum doctrine can be restated as resting on the notion that the govt “may impose reasonable restrictions on the subject matter of speech . . . in light of the designated purpose of the facility.”

2. Holmes's (early) view of minimum access: “greater implies the lesser”: since the gov't can deny all public access to land, it can regulate speech on land it owns. CB 207, FH 172.

3. Equal access: Hague v. CIO (1939, CB 207) (striking down law that gave police chief total discretion to deny public speaking permits)

a) Dictum: “Wherever the title of streets and parks may rest, they have immemorially been held in trust for the use of the public.” . . .”Public streets [are] the archetype of a traditional public forum.”

b) Thus relies on combination of tradition and state property law.

4. Schnieder (1939, CB 206) (3 cases; 2 involved convictions under anti-leafletting ordinances, 1 involved labor picketing)  Majority: although motive or purpose of ordinances may have been to keep streets clean, this burden is imposed on city “as an indirect consequence of the freedom of speech.”

a) Better method of preventing littering = punishing litterers.

b) Court suspicious that this was really the motive.

5. Better articulation of public forum standard took almost 50 years.

B. Central problem in most forum cases: balancing the Govt interest with First Am interests.  

C. Modern forum doctrine: forum types and time, place and manner (TPM) restrictions

1. Roads not taken to regulating speech on public property.

a) Look only at whether the regulation targets speech that is incompatible with the functioning of the Govt facility. (Grayned, FH 175)

b) Give broad discretion to Govt based on its proprietary capacity. (Lehman v. Shaker Heights, FH 176)

2. Validity of a regulation depends upon

a) the kind of forum that is regulated,

b) the Govt interest served by the regulation, and

c) the scope of the regulation (how much speech does it ban?)

3. Forum types: Perry (1974, FH 176) found three kinds of forum:

a) Traditional public forum

(1) Govt owns the property

(2) TPM restrictions allowed

(3) Gov't can't close the forum w/o “compelling state interest.”

(4) Must have “principal purpose [of] the free exchange of ideas.” ISKCON (1992, CB 235).

(5) E.g., streets, sidewalks, public parks

b) Limited/Designated public forum

(1) “The govt creates a designated public forum when it makes its property generally available to a certain class of speakers.” Arkansas Educ. Television Comm'n v. Forbes (1998, CB 239, 242)

(2) Treated as trad pub forum as long as open BUT Gov't can shut the forum down entirely.

(3) E.g., public schools whose rooms are available for meetings of community groups.

c) Nonpublic forum

(1) TPM restrictions proper AND

(2) Gov't can use forum for its own purposes
II. Traditional Public Forums.
A. Regulations of a traditional public forum

1. Is the regulation content-based or content-neutral?

a) If content-based, the regulation must

(1) serve a compelling govt interest and 

(2) be “narrowly drawn to achieve that end.” Perry, quoted in Frisby v. Schultz (1988, CB 209) 

b) If the reg is content-netural, it must

(1) be narrowly tailored

(2) to serve a significant govt interest and 

(3) leave open ample alternative channels of communication. Perry, quoted in Frisby v. Schultz (1988, CB 209)  Affirmed in Ward v. Rock Against Racism, Hill v. Colorado.

c) Regulations that are truly content-neutral are time, place and manner (TPM) regulations.

2. Thus, in public forums, the level scrutiny depends on whether the regulation is content-based or content-neutral. Frisby v. Schultz (1988, CB 207, 209)

a) Content-based regulations get “strict scrutiny.”

b) TPM restrictions get a kind of intermediate scrutiny.

c) Content neutrality may be tested by examining (Hill v. Colorado, 2000, CB 221)

(1) Whether the statute regulates conduct.

(2) Whether the statute was adopted because of disagreement with the message of the banned speech, i.e., whether the statutory language refers to the content of speech.

(3) Whether the guidelines for enforcing the statute are clear and free of reference to content of speech.

d) Thus, the first step in determining level of scrutiny is to determine whether the reg is content-neutral.

3. TPM test has evolved into a fairly deferential standard, but the battle is often in demonstrating that a statute is content-neutral.

B. Cases

1. Frisby v. Schulz (1988, CB 207)

a) upheld municipal ordinance prohibiting residential picketing. (Context/background was “focused” picketing in front of abortion providers' houses.) (1)

b) State interest = protection of residential privacy.

c) Left open alternatives of “general marching” through neighborhoods.

d) Narrowly tailored b/c it eliminated only the “evil” of focused picketing.

2. Hill v. Colorado (2000, CB 219)

a) Upheld CO law prhibiting leafletting, “oral protest, education or counseling” (so included speaking, holding signs, distributing leaflets) within 8 feet of another person in a zone of 100 feet around entrances to “medical facilities.”

b) State interest = Exercise of police powers to protect health and safety of citizens; people emotionally, physically vulnerable in this location. CB 221.

c) Content-neutrality: Held not to be a “regulation of speech” but a “regulation of places where speech may occur;” there is no reference to content of speech in the statute. CB 221.

d) Tailoring: normal conversational distance (8 ft.) preserved and only effective w/in 100 ft of entrance

C. Legislative intent and the content-neutrality determination.

1. Partisan legislative motivation does not by itself render a statute viewpoint-based. Hill, CB 222-23; Frisby v. Schultz.

2. Some risk in banning delivery/conduct that is the signature of one side of the debate; but it is permissible to ban “offensive behavior identified with” the delivery of speech. Hill, CB 225.

D. The role of the “unwilling listener” in describing the restriction.

1. Hill v. Colorado (2000, CB 223): First Am “protects the right of every citizen to reach the minds of unwilling listeners and to do so there must be opportunity to win their attention.”

2. Accord Heffron v. Int'l Soc. For Krishna Consciousness (1981, CB 233)

3. Cf. dissent in ISKCON, CB 235: it is important to recognize new public forums such as airports so that the opportunities discourse will be maintained as social reality changes.

E. How narrow does a TPM restriction have to be?

1. “When a content-neutral regulation does not entirely foreclose any means of communication, it may satisfy the tailoring requirement even though it is not the least restrictive or least intrusive means of serving the statutory goal.” Hill, CB 223.

F. Injunctions

1. Leading case: Madsen v. Women's Health Center, Inc. (1994, CB 211)

a) Note that this is pre-Hill and therefore refers to Ward scrutiny.

2. Injunctions get closer scrutiny than Frisby/Ward legislation because

a) Can't be ignored –even if clearly invalid – without risk of contempt of court.

b) Must obey an injunction if you want to appeal it.

c) Greater risk of discriminatory application.

d) Greater risk of censorship.

e) Injunctions apply to a particular group of people b/c of past activities and (maybe) speech – so it's more likely to look content or viewpoint based.

3. Closer scrutiny occurs by tightening the narrow tailoring prong of Frisby/Ward:

a) The injunction must “burden no more speech than necessary to serve a significant govt interest.” Madsen, CB 215.

b) Operationally, this means that you must look at each provision of an injunction to determine whether it is no more burdensome than necessary to serve the govt interest.

III. Limited public forums

A. This forum is created when the Govt opens its property to groups or a certain class of speakers.

B. Same rules apply to content-neutral regulations as in traditional public forums.

C. Leading case: Widmar v. Vincent (1981, FH 176) (school that opened rooms after-hours to student meetings could not exclude religious groups).

D. Generally, the line b/w limited public forum and nontraditional forum is hard to draw.

E. Govt must open a nonpublic forum “for public discourse” (ISKCON, CB 232); “inaction” doesn't accomplish this.

IV. Non-Traditional Public Forums

A. Basically, regulations must be

1. Viewpoint neutral and 

2. reasonably consistent with govt's non-speech uses of the facility. CB 230.

B. What is a nontraditional forum?

1. A place where “govt is acting as a proprietor, . . . rather than acting as a lawmaker with the power to regulate or license.” ISKCON v. Lee (1992, CB 231)

2. Just about everything, except streets, sidewalks and parks (traditional fora) and public buildings open to meetings.

3. Thus, airports, teachers' mailboxes, the driveways of prisons (Adderley (1966, CB 228), public amphitheaters, state fair grounds, presidential candidate debates on public television (Arkansas Educ. TV Comm'n v. Forbes, 1998, CB 239).

4. This may be evidence that the Perry categories are becoming less valuable analytic tools. (FH 188-89)

C. ISKCON: held that airport terminals are a nontraditional public forum, or a nonpublic forum, so it is permissible to prohibit in-person solicitation of funds for immediate payment (anti-leafletting provision struck down for want of narrow tailoring).

1. Tradition

a) Airports haven't traditionally been used for the principal purpose of the free exchange of idea,

b) haven't been intentionally opened for it,

c) so there is no “continuing practice” to justify calling airports trad'l pub forums.

2. Reasonableness

a) Visitors can't easily avoid solicitors

b) Heightened risk of fraud b/c of vulnerability of travelers.

3. Dissent: majority's forum requirements so narrow (enumerated trad'l forums, intentionally opened “designated public forums”) that almost everything is a nonpublic forum.

a) “Tradition” needs to recognize changes in where people spend their time.

D. Arkansas Educ. Television Comm'n v. Forbes (1998, CB 239): nonpublic forum of televised candidate debate on public TV reasonably excluded “independent candidate with little popular support” in an exercise of editorial discretion.

1. Threshold: do public forum issues apply at all?

a) In general, broadcasters do not qualify as public forums, but

b) in this case the program was a forum by design.

2. TV station/program a nonpublic forum b/c

a) Not a park, sidewalk or street, and 

b) had not been designated as a public forum, so

c) “the property is either a nonpublic forum or not a forum at all.” CB 241

3. Reasonability

a) Journalists typically have broad discretion.

b) Unfettered access would be incompatible with orderly debate on issues of great public importance

c) Viewpoint neutral b/c decision to exclude based on the face that Forbes was simply unpopular.

4. Farber: this result makes intuitive sense, but it is very distracting to have to go through public forum analysis to get to it.

V. Speech in the Public Sector

A. Speech in the Public Schools

1. The state interest in regulating speech is unusually strong. (FH 193)

a) Govt has a “parental” interest, so there is much less leeway for indiv freedom of speech.

2. Tinker v. Des Moines Indep. Community School Dist. (1969, CB 263) (reversing denial of injunction to order high school officials to allow students to wear black armbands to protest Vietnam War)

a) Portrayed as “collision” of First Am rights of students with discipline in schools.

b) School had susbstantial parental interest, but still had to show “something more than a mere desire to avoid the discomfort” and disruption that the armbands were predicted to cause. CB 265

c) Students can exercise free expression as long as they don't “materially and substantially interfere with appropriate discipline” in the school. CB 265.

d) Lately, Court has been more deferential to schools. FH 194.

B. Govt Funding of Speech

1. Central problem: how to determine whether Govt interest in denying funding to speech is legitimate; i.e., how to draw the line b/w “unconstitutional penalty” (i.e., denial of funds based on speaker's views) from a simple denial of funding.  FH 205.
2. Role of viewpoint neutrality: “defining the program” (Rust) vs. the “nondistortion principle” (Velazquez)

a) I have never seen a case where the Court says “Viewpoint discrimination is justified in this case.”  I don't know what it would take.

b) So the question is how hard the Court will look to find it.

(1) In Rust, the Court seemed willing to be very deferential to Govt assertions that it is funding a certain message, not penalizing contrary viewpoints.

(2) But there was no such deference in Velazquez, where Govt money funded private speech.

c) Easy cases:

(1) The Govt can hire people to promote its own views. FH 209.

(2) Govt cannot require compliance with speech restrictions for unrelated benefit.

(3) So Govt hostility to a message is impermissible; broad programs with narrow exceptions should be suspect. FH 209.

3. Role of content discrimination

a) Some content discrimination is clearly acceptable, as is the case with competitive, merit based grants to artists. NEA v. Finley.

4. Reconciling recent cases (FH 210)

a) Ask whether Govt

(1) has added own voice to debate (Rust),

(2) neutrally enhanced some part of the private sector (Finley), or 

(3) distorted part of the marketplace of ideas (Velazquez). FH 210.

b) “Distortion” seems to occur when

(1) funding condition hinders unfunded speech by recipients (as opposed to affecting only the use of Govt funds) and

(2) the funding condition changes the “normal” operation of the forum (i.e., what is the baseline from which to measure the effects of funding?)

c) “Normal” function of the forum involves an assessment of 

(1) how the forum has functioned in the past and

(2) how the forum ought to relate to other constitutional values.

5. Federal grants: Rust v. Sullivan (1991, CB 279)

a) 3 conditions in funding for family planning services: (1) no funds to programs that perform abortions; (2) doctors can't refer patients to abortion providers; (3) grantees can't lobby or advocate for abortion.

b) First Am interests: Court goes to some length to deny that there is a serious question here.

(1) Doctor-patient relationship

(a) Denied by Court, b/c doctor does not have to present opinions she doesn't hold. CB 283).

(b) Also, statute defines “family planning” as “preventive family planning”; abortion thought to be post-conception planning.

(2) Commercial speech (FH 206)

c) Govt position: this money is for a certain set of health care services; the conditions are designed to make sure that the grant money is spent consistently with govt's purposes.

d) Majority: The Govt message is a “programmatic message.” (LSC v. Velazquez, 2001, CB295).

e) Dissent: This is viewpoint discrimination, clearly disfavoring pro-abortion speech.

6. Federal grants: NEA v. Finley (1998, CB 284): facial challenge to NEA appropriations bill directing Chair to consider “general standards of decency and respect for diverse beliefs” as (1) viewpoint based and (2) unconstitutionally vague.

a) Statutory construction as to content and viewpoint discrimination

(1) Exhorting Chair to consider something is not a mandate, and can't be seen to impose a viewpoint.

(2) Grant process competitive – grants issued on basis of content distinctions, namely “artistic excellence.”

b) Vagueness: language is opaque, might be a problem for a criminal statute; but the whole idea of “artistic excellence” is vague, too.

7. Legal Svcs. Corp. v. Velazquez (2001, CB 290) (upholding injunction that enjoined enforcement of statute preventing LSC attorneys from filing certain kinds of lawsuits)

a) Big difference from Rust: money is going to private speech, not a Govt message.  Farber: Velazquez limits Rust in major way, perhaps just to its facts.

b) Analogy to limited public forum: LSC is designed to facilitate private speech on legal issues, so Govt can't prevent litigants and LSC lawyers from advancing certain arguments.

c) Separation of powers: legislative restrictions would have had direct effect on ability of courts to hear full arguments.

d) Dissent (Scalia, Thomas, O'Connor, Rehnquist): There is no distortion b/c LSC attorneys can say whatever they want in the areas they're allowed to be statute and, conversely, they are not being coerced to say anything at all. Funding did not create a public forum; Rust controls.

e) Farber: Like his public forum opinions, (see, e.g., concurrence in ISKCON v. Lee, CB 235) Kennedy's opinion marks a step away from clumsy application of formal categories, toward a more functional approach.

VI. Non-Traditional Forms of Speech: Symbolic Expression

A. Speech/conduct distinction sometimes an easy way to get around hard First Am issues

1. Black's later opinions.

B. FH 41: Crucial question is no longer “Is it speech?” but “Is the regulation content neutral?”

C. O'Brien test (from US v. O'Brien, 1968, CB 299 (upholding conviction of man who burned draft card, thus making it “unavailable”). “A governmental regulation is sufficiently justified

1. if it is w/in the const'l power of the Govt;

2. if it furthers an important or subst'l Govt interest;

3. if the govt'l interest is unrelated to the suppression of free expression; and

4. if the incidental restriction on alleged first amendment freedom is no greater than is essential to the furtherance of that interest.” CB 299-300.

5. Restatement: “A content neutral regulation is valid if the restriction on speech is no greater than essential to further a significant govt interest.” FH 25.

6. “Unrelated to the suppression of free expression” is really the content neutrality prong; see whether the regulation is defined w/o reference to speech.

D. Conduct must be “expressive conduct” if it is to be protected at all.

1. Ask whether “an intent to convey a particularized message was present, and whether the likelihood was great that the messsage would be understood by those who viewed it.” Texas v. Johnson (1989, CB 303) (affirming reversal of conviction of flag burner)

2. Examples: flag burning, black sit-in in “white only” area, wearing black armband to school, attaching peace sign to flag. 

E. Texas v. Johnson (1989, CB 301-306)

1. State alleged 2 interests:

a) preventing breach of peace (Court held this was not implicated in the record; nowhere near incitement)

b) preserving symbolic value of the flag: this is a content based reason, so the flag burning is suppressed by statute because of the message.

F. Things to note

1. O'Brien test essentially the same test as TPM restrictions in a public forum (Ward, Frisby; FH 25-26).

2. Quite favorable to the Govt., but Govt can't ban conduct because of its expressive elements. Texas v. Johnson (1989, CB 303).

3. O'Brien Court states: “Inquiries into congressional motives or purposes are a hazardous matter.” (CB 300). This comports with public forum cases like Hill, where the statement is even stronger – even if partisan motives are apparent, the regulation can still be constitutional.

VII. Speech on Private Property.  Outcome often depends on whether regulation is (characterized as) content based.

A. City of Ladue v. Gilleo (1994, CB 244):

1. Ordinance at issue: banned display of almost all “signs” on private property, except for-sale signs, commercial signs in commercilly zoned areas. Contra Linmark (CB 245), which constitutionally banned “For Sale” signs.

2. State interest: preventing visual blight, impairment of property values, social ambiance.

a) Contended reg is content neutral, TPM.

3. Analysis:

a) O'Connor (concurring) wanted to find that the exceptions made the reg content based, which would have made it an easy case.

b) But majority assumes reg is content, viewpoint neutral.

(1) I.e, there may have been content distinctions, but not the kinds of distinctions the Court cares about.

(2) Farber: Court essentially treats residential front yards as a traditional public forum, but one that takes place in the home, where tradition of liberty is very strong (CB 247-48)

(3) Thus, there is even less reason to suspect that the City has power to regulate what is displayed in front yards than in normal public forum.

(4) The upshot is that the regulation prevented communications identified with a particular person, and no adequate alternative channels existed.

B. Con Ed v. Public Svc. Comm'n (1980, CB 259) (invalidating Comm'n's ban on utility bill inserts that express “opinions or viewpoints on controversial issues of public policy” -- arose in context of nuclear power, and Con Ed's refusal to let environmental group rebut pro-nuclear power inserts from Con Ed)

1. Forum = utility bill envelope.

2. Valid TPM restriction?

a) No; it singles out an important topic for prohibition.

3. Valid subject-matter restriction?

a) No (this would have been tantamount to calling the envelopes a limited public forum)

4. Valid content-based restriction based on compelling state interests?

a) No; alleged state interests (avoiding forced reception of speech by captive audience; preventing consumer subsidization of speech; allocating scarce envelope resources) rejected:

(1) Audience could easily avoid the speech.

(a) Red Lion scarcity arguments do not apply b/c there is no established licensing scheme for mail.

(b) Record didn't show that Con Ed was unable to avoid imposing costs on consumers.

C. Secondary effects: Alameda Books (2002, CB 249) and Renton (1986, discussed in Alameda Books).

1. In effect, this is content discrimination (see Kennedy's concurrence, CB 254).

2. This is an argument that developed to justify restrictions on “adult entertainment businesses,” where content discrimination would normally render the regulation invalid; it is hard to imagine the Court applying this rationale to anything but porn. (FH 141)

3. Test: regulation is constitutional if:

a) No outright ban, 

b) Reg not aimed at content, but “secondary effects” of adult business (prostitution, robbery, assault, theft) (suffices to show “content neutral”), and 

c) Reg designed to serve subst'l govt intersest while leaving open ample channels of communication.

4. Deference

a) Legislative finding and legis process make ordinances less likely to embody discrimination.

b) City needs to show “reasonably relevant” evidence connecting speech with “substantial, indpendent government interest.”

c) Therefore under Renton ordinances get “intermediate scrutiny.” CB 251.

5. Social costs (Kennedy, concurring)

a) Porn shops are like pollution (negative externality); it is fine to reduce the “pollution” as long as speech isn't suppressed.

D. Cases:

1. Lehman v. City of Shaker Heights (1974, CB 232): upheld ban on political ads on sides of city buses

2. Arkansas Educ. Television Comm'n v. Forbes (1998, CB 239): upheld state-owned public TV broadcaster's decision to exclude Forbes from televised debate (non-trad'l public forum; viewpoint-neutral exercise of editorial discretion).

3. Frisby v. Schulz (1988, CB 207): upheld municipal ordinance prohibiting residential picketing. (Context/background was “focused” picketing in front of abortion providers' houses.) (1) State interest = protection of residential privacy. (2) Left open alternatives of “general marching” through neighborhoods. (3) Narrowly tailored b/c it eliminated only the “evil” of focused picketing.

4. Hill v. Colorado (2000, CB 219)

Section 4: Freedom of Association and the Press

I. Freedom of Association.
A. Introduction
1. First Amendment does not explicitly mention the freedom of association.  Derives from implication from explicitly stated right of speech, press, assembly and petition.
2. Two distinct types of freedom of association (SC in Jaycees):
a) Intrinsic freedom of association- protection of association for own sake.
(1) “freedom to enter into and maintain certain intimate relationships must be secured against undue intrusion because of the role of such relationships in safeguarding the individual freedom that is central to our constitutional scheme.”

b) Instrumental freedom of association- association instrumental to exercise of other rights.  right to associate for purpose of engaging in those activities protected by the First Amendment- speech, assembly, petition for the redress of grievances and the exercise of religion.

3. Government actions that potentially interfere with freedom of association are subject to strict scrutiny test.

a) That the government interest being pursued is compelling

b) That the interest cannot be achieved by means less restrictive of the freedom of association.

4. Protection for freedom of association is on a continuum:

a) Political speech- the greatest protection… Even when association itself strays into unprotected criminal activities, individuals can only be punished for intentional support of the association’s illegal purpose.

5. NAACP v. Alabama (p 313)

a) State of Alabama tried to force NAACP to disclose its membership lists.

b) Court found that forced disclosure of this information implicated right to free association inherent in the protections afforded by the First Amendment and was unconstitutional.

c) “Freedom to engage in association for the advancement of beliefs and ideas is an inseparable aspect of the ‘liberty’ assured by the Due Process Clause of the Fourteenth Amendment which embraces freedom of speech.”
B. Regulating group membership- Right to Not Associate.  Most modern cases arise in context of state anti-discrimination laws.
1. Roberts v. United States Jaycees (p 315)

a) Two Minnesota chapters of Jaycees sanctioned for violating a national bylaw prohibiting women from being members. Local chapter filed civil rights complaint against national chapter under a state anti-discrimination law. National responded with federal lawsuit that state law violated freedom of association rights and could not be forced to admit women members.

b) Issue: Did compelling the Jaycees to accept women violate its rights to freedom of association?

c) Analysis: 

d) SC looked to see if actually infringed on a right of freedom of association. 

(1) Forcing Jaycees to accept women did not violate the intrinsic freedom of association because held that intrinsic association only extended to generally small groups of people, with high degree of selectivity in decisions to begin and maintain the affiliation, and seclusion from others in critical aspects of the relationship.

e) Jaycee membership was not selective except for gender and age and local chapters were large with hundreds of members. The local chapters might have had a stronger claim to intrinsic freedom of association, but in this case, it was the national and not smaller local chapter that was arguing for exclusion.

(1) Court held that Jaycees were entitled to assert freedom of instrumental association because had taken public positions on a variety of issues.

f) Court then applied strict scrutiny:

(1) Court found that government action survived strict scrutiny. State statute was regulation adopted to serve compelling state interest, unrelated to the suppression of ideas, that cannot be achieved through means significantly less restrictive of associational freedoms and this outweighed the instrumental freedom of association rights of the Jaycees. Skeptical that there would be any impact on organization’s speech and in any event, that the effect on protected speech was no greater than necessary to accomplish the State’s legitimate purpose.
2. Board of Directors of Rotary International v. Rotary Club of Duarte  (p 318)

a) Further extended holding of Jaycees. National organization revoked local charter because admitted women. Local club and two women members filed suit challenging action as violation of state civil rights law.

b) Court found no violation of freedom of intimate association- large clubs of hundreds of members with annual turnover of 10%, didn’t carry out activities in private, but sought publicity for civic activities.

c) Court found no significant impact on club’s expressive activities and held that any slight infringement was justified by state’s compelling interest in eliminating discrimination.
3. Hurley v. Irish-American Gay, Lesbian and Bisexual Group (St Paddy’s Parade Case) (discussed in Dale- p 321)

a) Right to not associate intimately connected with right not to speak. Court held that participating in the parade was expressive conduct and that the parade organizers had a right to refuse to endorse the speech of gays by including them in the parade. 

b) Facts: Gay and Lesbian group filed suit against the organizers of St. Patrick’s Day parade for not allowing them to participate. State court had ruled that the parade was a public accommodation and discriminating against the participation of Gay and Lesbians violated state civil rights law.

c) Supreme Court unanimously reversed- finding that the parade was an expressive activity and forcing the parade organizers to allow Gay and Lesbians would be forcing them to alter their message.

d) Court did not even balance state rights with the expressive interests of the parade organizers and distinguished from Jaycees and Hurley by saying that the previous cases were about membership and this was not about the participation of individual Gay people in the parade but about excluding an explicitly Gay contingent that would convey a certain message.
4. Boy Scouts of America v. Dale  (p 319)

a) Took Hurley one step further- perhaps to point where earlier cases like Rotary Club are now in question (Farber). Openly gay Boy Scout leader challenged his expulsion.

b) State court had held that the Boy Scouts were covered by state law prohibiting discrimination in public accommodations on basis of sexual orientation.

c) Supreme Court held that state law violated the organization’s rights to expressive association.Highly expressive organization- dedicated to instilling a value system- including opposition to homosexuality. Organization can’t erect a shield against anti-discrimination laws simply by asserting that mere acceptance of a member would impair its message, but held that in this case, the individuals present in the Boy Scouts would force them to send a message to its boys and the world that it did condone homosexuality as a legitimate form of behavior.

d) Farber thinks that this case has the potential to undermine anti-discrimination laws- not necessarily because of its holding which just decides than an expressive association need not include in a leadership position a member who openly opposes it message. Boy Scouts did not revoke membership of heterosexuals in leadership positions who disagreed with its ban on gays- only those that were actually Gay. Potential danger emanates from Court’s great deference to the organization’s assertion that it had a contrary message and that the individual’s presence would interfere with that message. If case provides precedent that an expressive organization can escape compliance with anti-discrimination laws if it makes a colorable claim of interference with its message, that is very dangerous to the effectiveness of anti-discrim laws.
C. Collective Action
1. General Notes

a) Freedom of association has never been as broadly construed as to say that any activity which an individual may have constitutional right to engage, is equally protected if join with others to do it collectively.

b) Have recognized a right to join with others to pursue goals independently protected by the First Amendment.

c) Supreme Court has also held that certain collection action activities that are not constitutionally protected when done as an individual are protected by the freedom of association.
2. Financing of Litigation:

a) Court has never held that individuals have a constitutional right to hire lawyers for civil litigation, but has held that a group has a constitutional right to do so through its freedom of association.

b) NAACP v. Button (note case- p 314)

(1) Supreme Court held that a Virginia state statute banning organizations from retaining lawyers in a case unless they were parties or otherwise financially affected was unconstitutional infringement on freedom of association.

(2) Court held that NAACP financing of litigation was “effective form of political association and could not find that the ban was adequately supported by a compelling state interest.

(3) Freedom of association- for the advancement of beliefs and ideas.

(4) Justice Harlan dissented- finding that the ban was content neutral and supported by the state’s interest in the integrity of legal representation.

c) Brotherhood of RR Trainmen v. Virginia (note case p 314)

(1) Supreme Court held that union had a constitutional right to represent its members in personal injury litigation arising form workplace accidents.

(2) Trainmen- further extended Button for freedom of association “for the lawful purpose of helping and advising on another in asserting rights.” 
3. Boycotting

a) NAACP v. Claiborne Hardware Co. (p 315)

(1) boycotts of white stores by blacks in Mississippi during 1960s.

(2) Court had never held that an individual’s right to boycott a business in constitutionally protected, but held that a collective action to boycott was constitutionally protected.

(3) However- has not held that labor union refusal to unload ships from Soviet Union as a political protest was constitutionally protected- Supreme Court held the boycott illegal. 
D. Compulsory Association Membership

1. Keller v. State Bar of California (p 325)

a) Members of the state bar of California sued it for forcing them to pay membership dues that were then used to finance certain ideological and political activities to which they were opposed.

b) Supreme Court ruled that forcing lawyers to belong does not infringe of their freedom of association, but can’t be forced to pay dues to finance activities for ideological and political activities with which they disagree. 

2. United States v. United Foods (p 327)

a) Federal statute forcing all mushroom handlers to pay for mushroom promotion, research, consumer info, and industry info. 

b) Precedent- former case brought by California tree fruit producers against charges for advertising had been dismissed by Supreme Court. SC distinguishes- fruit producers were part of a collective in which their freedom to act independently was already constrained. 

c) SC holds mandated support was contrary to First Amendment principles- unconstitutional.

d) Dissent- this is a regulatory program which does not warrant special First Amendment scrutiny.  Money and speech are not identical. 

II. Speech and Association of Government Employees
A. Connick v. Myers (p 394)

1. When can a government employee be fired for speech- related activities? 

2. Assistant D.A. was being transferred against her will to a new post. Made a questionnaire to give to her co-workers asking them questions about their confidence in the superiors and how the office was being run, including the transfer policy and any pressure they felt to work on political campaigns.  She was fired. She sued, saying that the firing was unconstitutional- being fired for her constitutionally protected speech.

3. Strict scrutiny for firing or penalizing government employees for speech related to public concern.  Carefully examine the justification given by the state for penalizing the speech and balance the free speech rights of the employee and the interest of the State, as an employer, in promoting the efficiency of the public services it employs.

4. But, court held that a wide degree of deference should be given to the state when the matter discussed by the employee is not found to be a matter of public concern. 

5. Supreme Court upheld firing- said that her questionnaire was not speech on matters of public concern, but private matters of work experience.

6. Dissent- said questionnaire was matter of public concern- touched on how DA office was functioning and that was matter of public concern.
B. United States Civil Service Commission v. National Association of Letter Carriers AFL-CIO (p 400)

1. Federal statute barring federal employees from taking an active part in political management or political campaigns.

2. SC finds constitutional- prohibition is a blanket ban, apply equally to all partisan activities and justified by promoting the efficiency of government services.
C. United States v. National Treasury Employees Union

1. Federal statute that barred most federal employees from receiving payments for outside speeches and articles, even to speeches and article unrelated to the employee’s work.

2. Court said to ban this outside speech, the government had to show that its interest in maintaining control over its employees clearly outweighs their free speech rights and that there is a relatively tight fit between the means of control chosen and the governmental objective being pursued.

3. Court struck down statute except for very high federal workers, like Congress. SC said strong interest of government in avoiding impropriety, but statute was overbroad- sweeping in speeches and articles unrelated to federal work for all fed employees.

4. But SC suggested that narrower ban just on speeches and articles related to work probably would have been acceptable for all fed. 
D. Rutan v. Republican Party of Illinois  (p 409)

1. Governor of Illinois requiring approval of the hiring and promotion of government employees- using this approval to have a patronage system and only hire Republicans.

2. Court held that political patronage implicates freedom of association. Democratic applicants discriminated against based upon their political affiliation.

3. A public job of other public benefit may not be denied merely on the basis of the applicant’s constitutionally protected membership in a group or organization.

4. Hiring, promotion, and dismissal decisions for low-level jobs can not be based upon party affiliation. (Public defenders could not be discharged on party affiliation grounds).

5. High level posts like speech writers or special assistants- party affiliation can be considered.
III.  Freedom of Press
A. General: Two major debates:

1. Are the press entitled to greater freedom of speech because of the explicit free press clause?

a) Justice Stewart is a proponent that the explicit free press clause was intended by the framers to give the press more freedom of expression- to ensure that the press is not just a neutral conduit of information available to the general public. 

b) Justice Burger- the free press clause does not confer a special role or special free speech protection- just articulates that not only do Americans have the liberty to express ideas and beliefs (freedom of expression) but also have the right to disseminate expression broadly through the press (free press clause). Framers felt it necessary to expressly mention the freedom of the press because it had been often the object of official restraints.

2. What is the proper scope of government involvement with the media?

a) Self governance proponents argue that government has an affirmative duty to ensure that the media foster rather than undermine public deliberation.

b) Marketplace of ideas proponents argue that the media provide an important channel of communication and control over it would give the government leverage over public opinion.

c) Currently, the press is not entitled to special First Amendment protections, but cannot be singled out for special burdens.
B. Regulation of the Business of Publishing

1. Government can subject newspapers to generally applicable economic regulations like sales tax- but cannot single out the press for special taxes- can not tax differentially.

2. Minneapolis Star and Tribune Co. v. Minnesota Commissioner of Revenue (p 418)

a) Can the state impose a special tax on the press- a use tax on the cost of paper and ink products consumed in the production of a publication.

b) Precedent in Grosjean- Supreme Court had struck down a license tax of 2% of the gross receipts from the sale of adverting for newspapers with a weekly circulation greater than 20,000- Court said keying tax to circulation curtailed flow of information and infringed upon freedom of the press.

c) Court differentiated from Grosjean but still held the Minnesota tax unconstitutional- singles out the press and targets a small group of newspapers (exemption from tax for first $100,000 in paper and ink- thus only targeting larger publications).

d) Dissent argues- the paper and ink tax is less burdensome than sales tax- so actually benefits, rather than burdens press and can’t be construed as violating the First Amendment.

3. Note cases:

a) Arkansas Writer’s Project v. Ragland (p 422)- invalidated sales tax exemption for magazines that were religious, professional, trade and sports journals. Court said that this selective taxation was very disturbing.

b) Leathers v. Medlock (p 423)- allowed extension of general sales tax to cable television. 

c) Simon & Schuster (p 423)- found “Son of Sam” law unconstitutional- if someone who committed a crime wrote about their crime, law would have required author’s publisher to deposit funds payable to the author in an escrow account to compensate victims of the crime. Statute unconstitutional because imposed a financial burden based on the content of the speech.
C. Restraints on Editorial Judgment

1. Supreme Court has unequivocally held that the press is afforded editorial judgment and to the free expression of views on content or layout, on stories or commentary (discussed in Pittsburg Press).

2. Pittsburgh Press Co. v. Pittsburgh Commission on Human Relations (p 423)

a) Human relations ordinance forbidding newspapers to put help-wanted ads in sex-designated columns except where the employer is free to make hiring decisions based on sex.

b) Ordinance did not infringe on editorial freedom of newspaper- constitutionally valid.  

3. Miami Herald Publishing Co. v. Tornillo (p 424)

a) Issue of equal access to the media. Florida “right to reply” statute required any newspaper that attacked the personal character of a political candidate to provide equal space for the candidate to respond. 

b) Court found statute unacceptable-Cost of dedicating space to a response- paper might be inhibited in attacking candidates- resulting in less debate over public issues. Newspaper does not have to give equal access (but broadcasters are subject to special regulation and have to give equal access- see Red Lion and CBS v. FCC below)

c) Newspaper is more than a passive receptacle for news, comment and advertising. The publisher’s choice of material to go into the newspaper and the decisions made as to limitations of size and content of the paper constitute an exercise of editorial control and judgment.

d) Editorial control is immune from government regulation.
D. Prohibition on Publication of Government Information
1. New York Times Co. v. United States [Pentagon Papers] ( p427)

a) Government attempted to enjoin NY Times and Washington Post from publishing a classified study about U.S. policy in Vietnam. 

b) SC upheld lower court ruling refusing to enjoin.

(1) Material was classified as top secret

(2) Some evidence that release of info would be damaging to foreign policy

(3) Case took place during an ongoing (though undeclared) war- government authority to protect national interest is particularly strong

(4) Material had been misappropriated by disgruntled government consultant and turned over to newspapers.

c) But still- five justices rejected the injunction on First Amendment grounds, joined by sixth who relied on absence of statutory explicit statutory authority for the government’s suit.

d) Black used sweeping language- “the press must be left free to publish news, whatever the source, without censorship, injunctions, or prior restraints... every moment’s continuance of the injunctions against these newspapers amounts to a flagrant, indefensible, and continuing violation of the First Amendment.” 

e) Douglas said that government secrecy, in general is “fundamentally undemocratic” and that the delays in publication were a “flouting” of the First Amendment.
2. Nebraska Press Association v. Stuart (p 431)

a) State district court judge entered order restraining the publication or broadcasting or confessions or admissions made by the accused or facts strongly implicative or the accused in a widely reported murder case. Judge wanted to keep prejudicial material out of the press and try to impanel and impartial jury and get a fair trial for the D.

b) S. Court unanimously invalidated the order. Prior restraints on speech and publication are the most serious and the least tolerable infringement on First Amendment rights.

c) Must meet a very heavy burden in order to be found constitutional and two of the justices wrote separately to express their “grave doubt” that a gag order would ever be justifiable. However, other justices did not rule out possibility that a case might arise where prior restraint of the press might be justified.
E. Government Demands for Confidential Press Information
1. Branzburg v. Hayes (p 436)

a) Upheld convictions of three reporters for refusing to disclose confidential information to a grand jury. Court declined to grant reporters a special testimonial privilege.

b) But Powell concurrence (swing vote in the 5-4 decision)- a judge could intervene if the newsman is called upon to give information bearing only a remote and tenuous relationship to the subject of the investigation or if he has some other reason to believe that his testimony implicates confidential source relationships without a legitimate need of law enforcement.

c) Powell Balancing test- Asserted claim to privilege is balanced between freedom of the press and the obligation of all citizens to give relevant testimony with respect to criminal conduct. 

d) Farber- thinks that Powell balancing makes sense- disclosure orders are content neutral regulations that affect speech (burden communication) and should be subject to at least some mid-level scrutiny. Order should serve a significant government interest and be narrowly tailored for the government’s needs.

2. Florida Star v. BJF (p. 83- reprinted in this section)  

a) Florida statute making it unlawful to print, publish or broadcast in any mass media the name of a victim of a sexual offense. Newspaper published rape victim name- truthful information. Got the information lawfully- and actually from the government itself (gov. made a mistake and released the info).

b) Court held publication of truthful information, lawfully obtained can only be punished if state interest of “highest order.” Held that protection of name in this case was not adequate state interest to justify the restraint on the press.
F. Press Access to Government Information
1. Richmond Newspapers v. Virginia (p 441)

a) Is the right of the public and press to attend criminal trials guaranteed under the U.S. Constitution? Defense attorney asked for a private trial, prosecution had no objection and judge ordered the courtroom to be cleared of everyone but parties and witnesses. Media challenged.

b) Precedent- Gannett v. DePasquale- Sixth Amendment guarantee to the accused of a public trial did not give the public or the press the right of access to a pretrial hearing.

c) In this case, SC holds that the right to attend criminal trials is implicit in the guarantees of the First Amendment- part and parcel of assuring communication on matters of public importance- including the criminal justice process. Judge and parties cannot just decide to close the trial to the public and the press for no good reason- have to have some reason like confidentiality or security to justify a closed criminal trial.

d) Rehnquist dissent- 

e) (concurred in DePasquale)- does not believe that the Sixth Amendment right to a fair trial requires further justification than the agreement of the attorneys and the judge on closing a trial.
2. Note cases:

a) Globe Newspaper (p441)

(1) SC invalidated laws that excluded the press and publid during testimony of the sexual offense victims at trials.

b) Press- Enterprise I (p 441)

(1) SC invalidated law that closed voir dire examination of jurors in a criminal trial.

c) Press Enterprise II (p441)

(1) Invalidated law that closed preliminary hearings in criminal cases if reasonable likelihood of substantial prejudice.
G. Special Problems of the Electronic Media
1. Red Lion Broadcasting v. FCC (discussed in Columbia Broadcasting-p448)

a) Supreme Court upheld the fairness doctrine- requiring broadcasters to devote a reasonable amount of time to discussion of public issues and to give fair coverage of each side.

b) Government was entitled to regulate broadcasters and ensure that licensees “shared his frequency with others and to conduct himself as a proxy or fiduciary with obligations to present whose views and voices which are representative of his community and which would otherwise by necessity, be barred from the airwaves.” (Farber p 222) First Amendment provides “no sanctuary for unlimited private censorship operating in a medium not open to all.”

c) Farber says that the fairness doctrine was unmistakably content-based and viewpoint-based regulation. Also says, this case was victory for the self-governance theorists- stressed the role of free speech in public deliberations, deemphasizing liberty interest of the media.
2. Columbia Broadcasting System v. Democratic National Committee (p447)

a) Organizations not allowed to purchase advertising time at radio station. Sue the radio station for First Amendment violations.

b) Court held that the radio stations are public trustees- licensed and regulated by government. Radio is subject to special regulation because broadcast frequencies are limited and valuable public resource.
3. CBS v. Federal Communications Commission (note case p 454)

a) Court upheld another federal statute requiring broadcasters to “allow reasonable access to to permit purchase of reasonable amounts of time” by candidates for federal office.
4. Turner Broadcasting v. Federal Communications Commission (p 454)

a) Federal law requiring cable companies to dedicate some of their channels to local broadcast television stations “must-carry” rule.

b) Court finds the regulation is content-neutral and subject to intermediate scrutiny developed in O’Brien

c) Must carry rule would be sustained if it were shown to:

(1) further an important or substantial governmental interest unrelated to the suppression of free speech

(2) the incidental restrictions did not burden substantially more speech than is necessary to further those interests.
d) Court upheld the “must-carry” rule.

e) Found substantial evidence of a substantial governmental interest in keeping local stations available to viewers and likelihood that the cable stations would drop them if they had the chance. While the regulation does infringe on Free speech of cable operators by restraining their editorial discretion in determining what programming to include on their networks and harder for cable programmers to compete based on what they are carrying on their networks, court found that it is adequately narrowly tailored.

Section 5: Establishment Clause
I. Special EC considerations:

A. Hard to pin down:  In some ways looks like individual right and in some ways structural.

B. Special rule about standing:  if taxpayer, have automatic standing to contest expend funds about religion. = injury to have to spend money on religion.

II. History
A. Reaction to New England & Virginia laws requiring bibles and such.

1. Some wanted to expand Anglican church privileges (Patrick Henry) and others wanted to remove religion from gov. (Madison, Jefferson).
B. Madison arguments:

1. true religion doesn't need support of laws

2. taxing for religion = persecution

3. establishment incompatible w/religious freedom.

4. wanted to prevent religious factions from becoming powerful enough to oppress others.
C. Jefferson approach: 

1. drafted Virginia Bill for Religious freedom: “no man shall be compelled to frequent or support any religious worship, place, or ministry whatsoever.”

2. feared that religious irrationality would engulf government (Farber's words) so wanted separation.
D. Establishment Clause legislative path:

1. First proposal (by Madison) in the House, merely disallowed the establishment of any national religion.  Then morphed to “no laws touching religion.”  

2. Senate approach was nonpreferentialist: could support religion in general but not preferences.  

3. Ultimately, 1A version won: no laws respecting an establishment of religion.
E. Inconsistent gov. approaches after adoption of Estab. Clause.

1. yes Congressional chaplains

2. no official day of Thanksgiving.
F. Academic take on the history: trend now to reject nonpreferentialism view and then split into 2 camps:

1. EC intended to eliminate all fed. jurisdiction over religious matters.  Complete separation (mostly Jeffersonian, and some Madison).

2. EC primarily intended to prevent coerced support of religion and protect religious minorities, but gov. free to recognize overall importance of religion (some support from Madison). 

III. Farber's approach:  Any of the following may make it unconstitutional:
A. Look to:

1. Is the gov. action coercive?

2. Does it carry message of endorsement? 

3. Fails Lemon test (secular purpose, secular effect)
B. The Lemon Test – often disparaged or ignored, but never overruled.  
1. Lemon v. Kurtzman (1971):  states can't provide partial funding for teacher salaries at parochial schools because would be excessive entanglement since state had to police them to make sure that $ didn't go to actual teaching of religion.  3-part test in order to survive:

a) Statute must have a secular legislative purpose (subject to Scalia leg. history complaints)

b) Principal or primary effect/impact must neither advance nor inhibit religion (includes subsidizing and sometimes endorsement or coercion analysis)

c) statute must not foster “an excessive gov. entanglement w/religion.” Now usually treated as part of effect.
C. Endorsement:  can't make religion relevant to a person's standing in the community, so EC prohibits gov. endorsement or disapproval of religion which sends a message to nonadherents that they are outsiders/disfavored members of political community.  O'Connor in Lynch v. Donnelly.
1. Strengths:  uh, yeah, endorsement is bad.

2. Weaknesses: Subjective.  Particularly problematic since perspective may depend on religion to begin with, so may reinforce dominant religions.  Dodges the accommodation/free exercise ball.
D. Coercion Test:  gov. can't coerce anyone to support or participate in religion. Kennedy in Allegheny.
1. Strengths:  uh, yeah, coercion is bad.  Also helps explain why applies to states through 14A protection of individual liberties.

2. Weaknesses:  disagreement over what coercion means, subjective.
IV. Religion in Public Schools Cases
A. Zorach v. Clauson (1952), p. 469.  Upheld NY released time program – kids excused during public school day for regularly occurring religious program outside school.

1. Wacky Douglas: “we are a religious people whose institutions presuppose a Supreme Being.”  Reasons that if didn't allow this, couldn't allow firemen to put out churches on fire, etc.  People might even object to “God save this Honorable Court!” god forbid.

2. Black's dissent: question is not whether state has entered too far into the “forbidden field” of religion but whether has entered at all.
B. Santa Fe ISD v. Doe (2000) p. 473 – student-led prayer at football games.

1. Ct. relied on Weisman (rabbi-led prayer at graduation), to say practice implicitly endorsed religion and gov. entanglement since advise on the prayer.

2. Some coercion element in peer pressure – attending HS football game not entirely a free choice. 

3. Majoritarian policies not ok: does not lesson the offense or isolation of the objectors.”  

4. Dissent:  disparages concept of peer pressure as coercion.  Claims legitimate secular purpose: solemnizing football games.
C. Edwards v. Aguillard (1987) p.482:  public schools can't require equal time for teaching evolution and creationism.

1. No legitimate secular purpose (doesn't actually advance academic freedom, more restrictive or compulsive), so no need to look to 2nd and 3rd prongs of Lemon. 

2. Scalia shocked that Ct. would dismiss Act's proffered secular basis and assume fundamentalist motivation.  Says 1st Lemon prong has no historical or textual basis in 1A.
D. Good News Club v. Miford (2001) p.507.  2 mints in one:  Part religion in school, part public forum/free speech case.  The way you read it may impact the outcome. Since happened after school and other groups could use the space, applied public forum analysis.  However, could be argued that its being right after school and giving treats for prayers to young kids makes it coercive and should be treated like Zorach.  see more discussion below.
V. Aid to Religious Schools Cases
A. Everson v. Board of Ed. (1947) (not assigned, but mentioned under aid to religious schools section) allowed public busing to parochial schools.  

1. Black (5 judge maj) cautioned against inadvertently prohibiting NJ from extending benefits to all regardless of religion in name of protecting against state-established churches. Buses are pretty secular.  

2. 4 judge dissent said Constitution intended to ax all religion from any direct or indirect public business supported by taxpayer expense.
B. Aguilar v. Felton (1985) not assigned, but overruled by Agostini. Disallowed federal Title I funds to pay for remedial ed. teachers for disadvantaged kids at parochial schools on grounds of excessive entanglement, endorsement as symbol of gov in religious schools, and  subsidizing religion w/fed. funds.
C. Agostini v. Felton (1997) p. 517.  Overruled Agostini, saying has since been eroded by recent EC cases.  Same facts revisited.  Relied on Zobrest, which allowed fed. funds to go to an interpreter for deaf student at parochial school.

1.  Presence of gov. employee does not create impermissible link between gov. and religion.  This arg. seems to ignore the subsidization/effects problem - big leap from buses to teachers in terms of facilitating religious indoctrination.

2. Dissent:  But Zobrest & Witters were funds for individual students.  Maj. has eroded distinction between direct/substantial and indirect/incidental.
D. Mitchell v. Helms (2000) p. 522. Fed funds to educational materials which states can distribute to public and private schools.  6 judges agree its ok, but split as to why.
1. Thomas plurality says because all schools treated alike, it's a neutral policy and is ok.  They subsume parental choice analysis into this neutrality policy – saying it's up to individual choice where go to school so not subject to “unmediated will of gov.” Direct aid ok if neutrally available and numerous private hands intervening along the way.

2. Connor & Breyer: concur because ok under Agostini: enough that the aid is neutral and for secular material, no direct funding to the school, and de minimus. Disagree w/Thomas that neutrality is enough to pass the EC, and that diversion of secular aid to religious purpose could be ok.

3. Dissent by Souter, Gins, and Stevens say this is direct aid and not ok.
E. Zelman v. Simmons-Harris (2002), p. 532.  Upholds Ohio voucher program - $2250 grants to individual students ($1875 for over incomes 200% of poverty line) attending private schools or to the public schools directly. 96% of private school students were parochial schools – those were the only ones where the funds actually covered the cost of tuition.

1. Rehnquist maj. emphasized the true private choice aspect, so not direct aid.(ala Zobrest).  Neutral, so not gov. endorsement.

2. O'Connor concurrence manages to call the funds de minimus when compared to tax benefits to churches, so ok that don't restrict the use of the funds.  Says neutrality and free choice enough to pass the effects prong from Lemon.
3. Souter dissent:  This is gov-sponsored indoctrination.  Private choice to attend schools has nothing to do with and shouldn't trigger government decision to fund those religious schools. The money issues and high cost of secular private schools make this not true choice anyway.  And definitely not de minimus.  Also, entanglement problems because has admission and teaching requirements that may interfere with free exercise.
F. Religious schools wrap-up:  Current maj. will uphold fed funds to religious schools if:
1. No more than de minimus diversion to religious activities if direct aid to schools, OR

2. aid provided via “true and free” parental choice. 
VI. Religious Displays
A. Lynch v. Donnelly (1984) (not assigned, but referred to in Allegheny).  Creche ok when it's part of a winter holiday montage in a park.  

1. O'Connor launches her endorsement test:  an outsider couldn't possibly think this was a gov. endorsement of religion when so much secular stuff around it.  

2. Dissenters protested that a creche conveyed message of exclusion regardless of what was around it.
B. County of Allegheny v. ACLU (1989) p. 487. Creche on the courthouse steps not ok. Manorah in a public building next to a Christmas tree is ok.

1. Creche fails endorsement test because nothing secular around to diminish the religious message and courthouse steps clearly gov.

2. Admits that manorah is religious, but holds that it also has a secular component and when combined with the secular christmas tree, it's ok.

3. O'Connor et al. concurrence: Manorah isn't secular, but enough that next to a christmas tree which “predominantly” is.  Also says that historical/common usage is relevant: if court sessions have always started with “god save this court” then a reasonable observer wouldn't consider it endorsement.  Sounds like a hell of a stretch to me – isn't that even more of an endorsement?

4. Brennan, Marshall, & Stevens say a christmas tree and manorah in front of the Mayor's office shows favoritism to both religions and is impermissible.  EC should create a strong presumption against religious symbols on public property.

5. Kennedy, White, & Scalia:  endorsement test problematic because too subjective to base on how nonadherents feel.  Saying no creche reflects unjustified gov. hostility to religion.
VII. Religious speech on public property – EC meets public forum
A. Capitol Square Review & Advisory Board v. Pinette (1995) p. 499.  A multi-fractured plurality held that KKK-sponsored cross in the public square in front of the Capitol is ok.
1. Some judges applied public forum analysis and said private religious speech ok in that realm.  

2. Other judges applied endorsement test and held that reasonable observer would understand it's a public forum and so wouldn't think gov. was endorsing it.  

3. Some judges say would be ok if the KKK put up a big sign making it clear that it was private speech.  

4. Stevens dissent:  it would be very hard for a casual observer to know this is a public forum.  

5. Ginsberg dissent: you can't put a cross in front of the Statehouse and pretend it's not linking church and state.  Since the district ct. didn't mandate a disclaimer, we shouldn't affirm its decision.
B. Rosenberger v. U of VA (1995) p. 550. Student-generated organization funds denied to religious newspaper.  
1. Kennedy maj:  Denying student activities funds to religious groups is viewpoint discrimination.  “Undermines the very neutrality the Establishment Clause requires.”  No EC violation in honoring free speech rights.

2. O'Connor concurrence:  Free speech shouldn't automatically trump EC.  Need case-by-case balance.  Survives EC tests because: student funds are independent from the university; indirect payment; context doesn't appear to be endorsement.

3. Souter +3 dissent:  this is a clear use of public funds to directly subsidize preaching and so impermissibly violates EC.  UV exercises power of the state in compelling student fees.  Newspapers aren't the same as street corners, so public forum shouldn't apply.  The EC violation precludes need for free speech analysis.  But, if were to do the free speech analysis, the restrictions are not viewpoint discrim. because the promotion of all religious beliefs prohibited. 
C. Good News Club – see above.  Would be viewpoint discrim. to not allow the teaching of morals and character from a religious viewpoint in a limited public forum after school.  Says doesn't violate EC because neutral and noncoercive.
1. Breyer concur:  We're only addressing summary judgment, so shouldn't be too conclusive – maybe ok to exclude, maybe not.  Should consider child's perspective for EC endorsement question.

2. Stevens dissent:  with a limited public forum, can't prohibit viewpoints of general topics, but could prohibit worship or proselytizing if done across the board. Milford could have decided that making little kids recite the bible to get treats is proselytizing. 

3. Souter & Ginsberg dissent:  beyond question that GNC was not using the school for viewpoint discussion but for evangelical worship.  This is different from Lamb's Chapel (family-planning films from christian perspective for adult students) because little kids praying right after school.  So, it can be regulated.

Section 6: Free Exercise
I. Introduction
A. 1A bars gov’t from making any law “prohibiting the free exercise of religion.” Applies to fed gov’t and state gov’t (via 14th).  Flatly prohibits outlawing of any religious belief.  The doctrine becomes more complicated in regard to regulation of conduct
B. Note: Tension with establishment clause as the free exercise clause can require gov’t to accommodate religious interests of private citizens (see e.g., Yoder)
II. The Sherbert Test

A. Sherbert v. Verner (1963, p. 560)
1. Facts: Seventh-Day Adventist fired b/c she refused to work on Saturdays.  Turned down other jobs for the same reason.  Subsequently denied unemployment comp because she had failed to accept suitable work w/o “good cause.”
2. Holding: Denial of benefits violates the Free Exercise Clause; Establishes a compelling interest balancing test—free exercise can only be curtailed by state where state has a compelling interest
a) Saving money is never a compelling interest
b) There was already an exception for people who wouldn’t work on Sundays, therefore the state had favored Sunday Sabbath observers
3. Note: The Ct had previously upheld Sunday Closing Law against a religious Jew who claimed the rule interfered with his livelihood since he couldn’t work on Saturday either (Braunfeld v. Brown)
4. Dissent (Harlan): No one with a secular reason for not working on Saturday would be exempted; it’s their problem
5. Farber: But we treat someone with a religious justification better than someone with non-religious reason
III. Applications of Sherbert Test
A. Farber noted that with the exception of Thomas and Yoder below, religious claimants usually lose.  The state must prove there is no burden on religion or alternatively that there is a compelling interest to justify the burden
B. Thomas v. Review Board of the Indiana (1981, p. 563)
1. Facts: Jehovah’s Witness quit his job b/c of religious opposition to participating in the production of armaments.  Denied employment compensation.  Indiana Sup. Ct. upheld denial b/c he quit work voluntarily for personal reasons.
2. Holding: Sup Ct reversed denial of benefits, applying the Sherbert Test
3. Dissent: Rehnquist in the sole dissent distinguished Sherbert b/c in this case the statute had been construed to make every personal subjective reason for refusing employment a basis for disqualification
C. Wisconsin v. Yoder (1972, p. 564)
1. Facts: Amish D refused to send kids to school after 8th grade.  Convicted for violating state’s compulsory education law.
2. Holding: Conviction reversed.  Ct invalidated state’s refusal to exempt Amish students from statute. D’s conduct was rooted in religious belief. Exemption must be granted unless state could show an interest of the highest order that could not be served by means other than denial of exemption.  Interest in educating children did not override Amish lifestyle
3. Dissent: Douglas questioned whether the Court considered the rights and wishes of the children 
4. Criticism: Yoder illustrates concerns about the Sherbert approach.  It emphasizes favoritism toward a group known for it’s “good record” while another upstart group with the same beliefs would be denied the same rights.  Farber points out that the Yoder Ct. emphasized D’s conduct was rooted in religion and not, for example, on Thoreauvian values.  What about a group premising its beliefs on secular opinions such as that of Thoreau?
D. Goldman v. Weinberger (1986): Ct rejected free exercise challenge to air force reg that prohibited Jewish military doctor from wearing a yarmulke.  Compelling interest: need to teach soldiers to obey even completely senseless orders
IV. Evolution in Free Exercise Doctrine:  The Smith line.

A. Employment Division v. Smith (1990, p. 567)
1. Facts: Two Native Americans had been fired by private drug rehab org b/c they used peyote.  Can state criminalize the possession of peyote and refuse to give an exemption a group who uses the drug as a central part of their religious rites?
2. Holding: Yes, state can refuse exemption. Ct had first remanded to Oregon to see whether peyote use violated the state law.  On remand, Oregon held the statute did apply to the conduct in question.  Sup. Ct. then emphasized the criminality issue
a) Significantly, the Ct departed from Sherbert in asserting that no balancing of the state’s interests need be carried out against the religious burden so long as ban on peyote was generally applicable and not motivated by gov’t desire to hinder religion.  
b) Thus, the case holds that any statute of general applicability/neutrality can be enforced even against those to whom it causes religious burden as long as this consequence was not intended by the gov’t

3. Scalia: Ct has “never held that an individual’s religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that the State is free to regulate.” Further rationale: Compelling interest test is unmanageable and violates Establishment Clause
4. Exceptions: The Ct does not overrule prior cases like Sherbert but rather carves out exceptions:
a) Hybrid cases like Yoder where Free Exercise was synthesized with other constitutional rights (e.g., substantive due process rts of parents);
b) Unemployment compensation cases: “where the State has in place a system of individual exemptions, it may not refuse to extend that system of cases of religious hardship w/o compelling reason.” 
5. Dissents and Concurrences: Four members of the Ct argued that the strict scrutiny balancing test should be applied even where a statute is of general applicability
B. Smith is not applicable to intentional discrimination against religion:  See Church of Lukumi Babalu Aye v. City of Hialeah (1993, p. 578): Church practices Santeria and makes animal sacrifices.  City enacted ordinances that targeted the practice of animal sacrifice by the church. Ct held the ordinance violated Free Exercise since it was not neutral or of general applicability.  Seemingly drafted to target the church
C. Criticisms: Farber argues that Smith is inconsistent with the Free Exercise clause and its goals
D. Legislative postcript: Congress found this to be a vile opinion and drafted Religious Freedom Restoration Act to reinstate the compelling interest test.  In Boerne v. Flores, the Ct held such legislation was outside the realm of Congress’ Section 5 powers.  Therefore, RFRA does not apply to the states but may be applied to fed gov’t
E. Exemptions From Neutral Laws After Smith: Farber argues that there is still room for attack on the application of neutral laws to religious conduct.  His attacks seem to implicate the hybrid line of cases
1. Synergistic combination of associational and free exercise claims (e.g., an anti-discrimination law forcing Catholic Church to ordain women, which would involve freedom of association issues)

2. Administration of medical assistance (e.g., blood transfusions, involves right to bodily integrity under 14th Amendment)

3. Landmark preservation cases (i.e., churches no longer serving purpose, yet States won’t allow modification)
































